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SHOWINO    m    WHAT    VOLUMES    OF    THIS    SERIES    THE    CASES 

REPORTED  IN   THE    SEVERAL  VOLUMES  OF  OFFICIAL 

REPORTS  MAY  BE  FOUND. 


8tat«  report!  ara  In  parentheses,  and  the  nnmbera  of  this  seriea  In  bold-faced  flgrares. 


Alabama.  —  (83)  3;  (84)  5;  (85)  7;  (86)  11;  (87)  13;  (88)  16;  (89)  18;  (90. 
91)  24;  (92)  25;  (93)  30;  (94)  33;  (95)  36;  (96,  97)  38;  (98)  39;  (99) 
42;  (100,  101)  46;  (102)  48;  (103)  49;  (104,  105)  53;  (106,  107,  108)  64 
(109.  110)  55;  (111)  56;  (112)57;  (113)59;  (114)  62;  (115,  116)  67 
(118,  119)  72;  (120)  74;  (121)  77;  (122,  123,  124,  125)  82;  (126,  127)  85 
(128)  86;  (129)  87;  (130)  89;  (131,  132)  90;  (133)  91;  (134)  92. 

Abkansas.  — (48)  3;  (49)  4;  (50)  7;  (51)  14;  (52)  20;  (53)  22;  (54)  26; 
(55)  29;  (56)  35;  (57)  38;  (58)  41;  (59)  43;  (60)  46;  (61,  62)  54; 
(63)  58;  (64)  62;  (65)  67;  (66)  74;  (67)  77;  (68)  82;  (69)  86;  (70)  91. 

California.  —  (72)  1;  (73)  2;  (74)  5;  (75)7;  (76)  9;  (77)  11;  (78,  79)  12;  (80^ 
13;  (81)  15;  (82)  16;  (83)  17;  (84)  18;  (85)  20;  (86)  21;  (87,  88)  22 
(89)  23;  (90,  91)  25;  (92,  93)  27;  (94)  28;  (95)  29;  (96)  31;  (97)  33 
(98)  35;  (99)  37;  (100)  38;  (101)  40;  (102)  41;  (103)  42;  (104)  43, 
(105)45;  (106)46;  (107)  48;  (108)49;  (109)  50;  (110,  111)  52;  (112) 
53;  (113)  54;  (114)  55;  (115)  56;  (116)  58;  (117)  59;  (118)  62;  (119)  63; 
(120)  65;  (121)  66;  (122)  68;  (123)  69;  (124)  71;  (125)  73;  (126)  77; 
(127)  78;  (128,  129)  79;  (130)  80;  (131)  82;  (132)  84;  (133)  85;  (1.34) 
86;  (1.35)  87;  (136)  89;  (137)  92. 

Colorado. —(10)  3;  (11)  7;  (12)  13;  (13)  16;  (14)  20;  (15)  22;  (16)  25; 
(17)  31;  (18)  36;  (19)  41;  (20)  46;  (21)  52;  (22)  55;  (23)  58;  (24)  65; 
(25)  71;  (26)  77;  (27)  83;  (28)  89. 

Connecticut.  — (54)  1;  (55)  3;  (56)  7;  (57)  14;  (58)  18;  (59)  21;  (60)  25; 
(61)  29;  (G2)  36;  (63)  38;  (()4)  42;  ((55)  48;  (66)  50;  (67)  52;  (68)  57; 
(69)  61;  (70)  66;  (71)  71;  (72)  77;  (73)  84;  (74)  92. 

Delaware.- (5  Houat.)  1;  (6  Houst.)  22;  (7  Honst.)  40;  (9  Houst.)  43; 
(1  Marv.)  65;   (2  Marv.)  69;  (1  Poiuiewill)   73;  (2  I'eiinewill)  82. 

PLOSiUA.  —  (22)  1;  (23)  11;  (24)  12;  (25,  26)  23;  (27)  26;  (28)  29;  (29)  30; 
(30)32;  (31)  34;  (32)  37;  (33)  39;  (34)43;  (.35)  48;  (36)  51;  (37)  53; 
(38)  56;  (.39)  63;  (40)  74;  (41)  79;  (42)  89. 

O«0ROiA.  —  (76)  2;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  12;  (82)  14;  (83,  84)  20 
(86)  21;  (86)  22;  (87)  27;  (88)  30;  (89)  32;  (90)  35;  (91,  92,  93)  44 
(94)  47;    (95,    96)   51;    (97)   54;    (98)   58;  (99)  59;  (100)  62;  (101)  66 
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(102)  66;  (103)  68;  (104)  69;  (105)  70;  (106)  71;  (107)  73:  (108)  75; 
(109)  77;  (110,  111)  78;  (112)  81;  (113)  84;  (114)  88;  (115)  90. 


Idaho.  —  (2)  35. 


161)58;  (162)63;  (163)54;  (164,  165)56;  (166)57;  (167)59;  (168,  169) 
61;  (170)  62;  (171)  63;  (172,  173)  64;  (174)  66;  (175)  67;  (176)  68; 
(177,  178)  69;  (179)  70;  (180,  181)  72;  (182)  74;  (183,  184)  75;  (ls5) 
76;  (186)  78;  (187)  79;  (188)  80;  (189)  82;  (190)  83;  (191.  192)  85; 
(193)  86;  (194,  195)  88;  (196)  89;  (197)  90;  (198)  92. 
IVDIANI.— (112)  2;  (113)  8;  (114)  6;  (115)  7;  (116)  9;  (117,  118)  10;  (119) 
12;  (120,  121)  16;  (122)  17;  (123)  18;  (124)  19;  (126)  21;  (126,  127)  22; 
(128)  25;    (129)  28;   (130)  30;    (131)  31;  (1.32)  32;  (13:^)  36;  (134)  39; 


._,  ,„„,__,  ,_„- -r^.,  — ,    .-.,  — ,    V App.)   84; 

27  lud.  App.)  87;  (28  Ind.  App.)  91;  (loS)  92. 

Iowa.  —(72)  2;  (73)  5;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79)  18;  (80)  20 
(81)  25;  (82)  31;  (8:?)  32;  (84)  35;  (85)  39:  (8f))  41:  (87)  43;  (88)  45 
(89,  90),  48;  (91)  51;  (92)  54;  (93)  57;  (94,  95)  58;  (96.  97)  59;  (98)  60 
(99)  61;  (100)  62;  (101,  102)  63;  (103)  64;  (104)  65;  (lOo)  67;  (106)  68 
(107)70;  (108)75;  (109)  77;  (110)  80;  (111)  82;  (112)  84;  (113)  86 
(114)  89;  (115)  91. 

Kansas.— (37)  1;  (38)  6;  (89)  7;  (40)  10;  (41)  13;  (42)  16;  (43)  19;  (44)  21 
(45)  23;  (46)  26;  (47)  27;  (48)  30;  (49)  33;  (50)  34;  (51)  37;  (5'Ji  39 
(53)  42;  (54)  45;  (55)  49;  (56)  54;  (57)  57;  (58)  62;  (59)  68;  (tiO)  72, 
(61)  78;  (62)  84;  (63)  88;  (64)  91. 

Kkniucky.  —  (83,  84)  4;  (85)  7;  (86)  9;  (87)  12;  (88)21;  (89)  25;  ('JO)  29 
(91)  34;  (92)  36;  (93)  40;  (94)  42;  (95)  44;  (96)  49;  (97)  53;  (98)  56 
(99)59;  (100)66;  (101)72;  (102)80;  (103)82;  (104)84;  (105)88 
(106)  90;  (107)  92. 

LocLsiANA.  —  (39  La.  Ana.)  4;  (40  La.  Ann.)  8;  (41  La.  Ann.)  17;  (42  La. 
Ann.)  21;  (43  La.  Ann.)  26;  (44  La.  Ann.)  32;  (45  La.  Ann.)  40;  (4f), 
47  La.  Ann.)  49;  (48  La.  Ann.)  66;  (49  La.  Ann  )  62;  (50  I.a.  .Ann.)  69; 
(51  La.  Ann.)  72;  (52  La.  Ann.)  78;  (104)  81;  (105)  83;  (106)  87;  (107) 
90;  (108)  92. 

Maink.  —  (79)  1;  (80)6;  (81)  10;  (82)17;  (83)23;  (84)30;  (85)35;  (86)41; 
(87)  47;  (88)  51;  (89)  56;  (90)  60;  (91)  64;  (92)  69;  (93)  74;  (94)  80; 
(95)  85;  (9G)  90. 

Maryland. —(67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  20;  (73)  25;  (74) 
28;  (75)  32;  (76)36;  (77)39;  (78)44;  (80)45;  (79)47;  (81)  48;  (82)51); 


8  SCHEDULK. 

(83)  65;  (84)  57;  (85)  60;  (86)  68;  (87)  67;  (88)  71;  (89)  78;  (90)  78; 
(91)  80;  (92)  84;  (93)  86;  (94)  89. 

Massacuuskits.— (145)1;  (146)4;  (147)9;  (148)12;  (149)14;  (150)15;  (151) 
21;  (152)  23;  (153)  25;  (154)  26;  (155)  31;  (156)  32;  (157)  34;  (158)  35 
(159)  38;  (160)  39;  (161)  42;  (162)  44;  (163)  47;  (164)  49;  (165)  52 
(166)  65;  (167)  57;  (168)  60;  (169)  61;  (170)  64;  (171)  68;  (172)  70 
(173)  73;  (174)  75;  (175)  78;  (176)  79;  (177)  83;  (178)  86;  (179)  88 
(180)  91;  (181)  92. 

MlCHiQAN.  —  (60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  11;  (68,  69,  75)  13; 
(70)  14;  (71,  76)  15;  (72,  73,  74)  16;  (77,  78)  18;  (79)  19;  (80)  20;  (81, 
82,  83)  21;  (84)  22;  (85,  86,  87)  24;  (88)  26;  (89)  28;  (90,  91)  30;  (92) 
81;  (93)  32;  (94)  34;  (95,  96)  35;  (97)  37;  (98)  39;  (99)41;  (100)  43; 
(101)  45;  (102)  47;  (103)  50;  (104)  53;  (105)  66;  (106)  58;  (107)  61; 
(108)  62;  (109)  63;  (110)  64;  (111)66;  (112,  113)67;  (114)68;  (115) 
69;  (116,  117)  72;  (118)  74;  (119)  75;  (120)  77;  (121,  122)  80;  (123) 
81;  (124)  83;  (125)  84;  (126)  86;  (127)  89;  (128)  92. 

Minnesota. —(36)  1;  (37)  5;  (38)  8;  (39,  40)  12;  (41)  16;  (42)  18;  (43)  19j 
(44)  20;  (45)  22;  (46)  24;  (47)  28;  (48)  31;  (49)  32;  (50)  36;  (51,  52) 
38;  (53)  39;  (54)  40;  (55)  43;  (56)  45;  (57)  47;  (58)  49;  (59)  50;  (60)  51: 
(61)  52;  (62)  54;  (63)  56;  (64)  58;  (65)  60;  (66)  61;  (67,  68)  64;  (69) 
65;  (70)  68;  (71)  70;  (72)  71;  (73)  72;  (74)  73;  (75)  74;  (76,  77)  77; 
(78,  79)  79;  (80)  81;  (81,  82)  83;  (83)  85;  (84)  87;  (85)  89;  (86)  91. 

Mississippi.  —  (65)  7?  (66)  14;  (67)  19;  (68)  24;  (69)  30;  (70)  35;  (71)  42; 
(72)  48;  (73)  55;  (74)  60;  (75)  65;  (76)  71;  (77)  78;  (78)  84;  (79)  89; 
(80)  92. 

Missouri.  —  (92)  1;  (93)  3;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)  14;  (99)  17; 
(100)18;  (101)20;  (102)22;  (103)23;  (104,105)24;  (106)  27;  (107)  28; 
(108,  109)32;  (110,  111)33;  (112)34;  (113,  114)  35;  (115)37;  (110,  117) 
38;  (118)  40;  (119,  120)  41;  (121)  42;  (122)  43;  (123)  45;  (124,  125)  46; 
(126)  47;  (127)  48;  (128)  49;  (129)  50;  (130)  51;  (131)  52;  (1.32)  53; 
(133)  54;  (134)  56;  (135.    136)  58;  (137)  59;  (138)  60;  (139)  61;  (140) 
62;  (141,  142)  64;  (143)  65;  (144)  66;  (145)68;  (146)69;  (147,  HS)  71 
(149,  150)  73;  (151)  74;  (152)  75;  (153,   154)  77;  (155)  78;  (156)  79 
(157)  80;    (15S,   159)  81;    (160)  83;    (161)  84;  (162.  163)  85;  (164)  86 
(165)88;  (166)  89;  (167,  168)  90;  (169)  92. 

Montana. —(9)  18;  (10)  24;  (11)  28;  (12)  33;  (13)  40;  (14)  43;  (15)48; 
(16)  50;  (17)  52;  (18)  56;  (19)  61;  (20)  63;  (21)  69;  (22)  74;  (23)  75; 
(24)  81;  (25)  87;  (26)  91. 

Nebraska. —  (22)3;  (23,  24)  8;  (25)  13;  (26)  18;  (27)  20;  (28,  29)  26;  (.SO) 
27;  (31)  28;  (32,  33)  29;  (34)  33;  (35)  37;  (36)  38;  (37)  40;  (38)  41; 
(39.  40)  42;  (41)  43;  (42,  43)  47;  (44)  48;  (45,  46)  50;  (47)  53;  (47.  48) 
58;  (49)  59;  (50)  61;  (51,  52)  66;  (53)  68;  (54)  69;  (55)  70;  (56)  71; 
(57)  73;  (58)  76;  (.VJ)  80;  ((iO)  83;  (61)  87;  (02)  89. 

Nevada.  —(19)  3;  (20)  19;  (21)  37;  (22)  58;  (23)  62;  (24)  77;  (25)  83. 

New  Hampshire. —  (64)  10;  (62)  13;  (65)  23;  (00)  49;  (07)  68;  (08j  73; 
(69)  76;  (70)  85. 

New  Jer-sky.  —  (43  N.  J.  Eq.)  3;  (44  N.  J.  Eq.)  6;  (50  N.  J.  L.)  7;  (51 
N.  J.  L.;  45  N.  J.  Eq.)  14;  (46  N.  J.  E"i.:  52  N.  J.  L.)  19;  (47  -\.  .J. 
Eq.)  24;  (5:i  N.  .J.  L  )  26;  (48  N.  J.  Eq.)  27;  (49  N.  J.  Eq.)  31;  (.-,4 
N.  J.  L.)  33;  (50N.  J.  Ivi  )  35;  (55  N.  J.  L.)  39;  (51    N.  J.  Eq.)  40;  (5; 
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N.  J.  L.)  44;  (52  N.  J.  Eq.)  46;  (57  N.  J.  L.;  53  N.  J.  Eq.)  51;  (54  K.  J. 
Eq.;  58  N.  J.  L.)  66;  (59  N.  J.  L.)  69:  (55  N.  J.  Eq.)  68;  (60  N.  J.  L.) 
64;  (56  N.  J.  Eq.)  67;  (61  N.  J.  L.)  68;  (62  N.  J.  L.)  72; (57  N.  J.  Eq.) 
73;  (63  N.  J.  L.)  76;  (58  N.  J.  Eq.)  78;  (64  N.  J.  L.)  81;  (59,  60  N.  J. 
Eq.)  83;  (65  N.  J.  L.)  86;  (61  N.  J.  Eq.;  OH  N.  J.  L.)  88;  (62  N.  J.  Eq.) 
on.  m-i  XT    T    T  \  oi .  iR-i  \r    T    v^  \  oa 


(146)48;    (147)49;    (148)51;    (149)52;    (150)65;    (151)56;    (152)57; 

(153)  60;    (154)  61;    (155)  63;    (156)  66;  (157)  68;  (158,  159)  70;  (160) 

73;   (161,   162)  76;   (163,   164)  79;  (165)  80;  (166,   167)  82;  (1'38)  85; 
iM'.n    I -n\  OQ.  /i7i\  aa.  l^^^o\  oo 


(V)  oi;  ^lu;  oo. 
Ohio.  —(45  Ohio  St.)  4;  (46  Ohio  St.)  15;  (47  Ohio  St.)  21;  (48  Ohio  St.)  29; 
(49  Ohio  St.)  34;  (50  Ohio  St.)  40;  (51  Ohio  St.)  46;  (52  Ohio  St.)  49; 
(53  Ohio  St.)  53;  (54  Ohio  St.)  56;  (55,  56  Ohio  St.)  60;  (57  Ohio  St.)  63; 
(58  Ohio  St.)  65;  (59  Ohio  St.)  69;  (60  Ohio  St.)  71;  (61  Ohio  St.)  76; 
(62  Ohio  St.)  78;  (63  Ohio  St.)  81;  (ti4  Ohio  St.)  83;  (65  Ohio  St.)  87; 


(66  Ohio  St.)  90. 

Oregon. —(15)  3;  (16)  8;  (17)  11;  (18)  17;  (19)  20;   (20)  23;  (21)  28;  (22) 

29;  (23)  37;  (24)  41;  (25)  42;  (26)  46;  (27)  50;  (28)  52;    (29)  54:    (30) 

60;  (31)  65;  (32)  67;  (83)  72;    (34)  75;  (35)  76;    (36)  78;  (37)  82;  (38) 

84;  (39)  87;  (40)  91. 
Pbnnsylvania.  — (115,  116,  117  Pa.  St.)  2;  (118,  119  Pa.  St.)  4;  (120.  121 

Pa.  St.)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (125  Pa.  St.)  11;  (126 

Pa.  St.)  12;  (127  Pa.  St.)  14;  (128,  129  Pa.  St.)  15;  (130,  131  Pa.  St.  i  17; 
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FERGUSON  V.  STATE. 

[134  Ala.  63,  32  South.  760.] 

OBIMINAL  TRIALS  —  Identity  of  Accused.  —  If  an  ac- 
cused is  indicted  as  "Buck  Ferguson,  alias  Buck  Fergerson,"  and 
his  appearance  bond  bears  the  signature  of  "W.  B.  Ferguson,"  while 
in  the  order  sotting  the  day  for  trial  the  case  is  styled  as  "The  State 
V.  W.  B.  Ferguson,"  and  contains  a  recital  to  the  effect  that  "the 
defendant,  "W.  B.  Ferguson,  alias  Buck  Ferguson,"  was  then  present 
in  open  court,  this  sufficiently  shows  that  the  accused  named  in  the 
indictment  was  in  court  when  his  case  waa  set  for  trial,     (p.  18.) 

CRIMINAL  LAW  —  Accessaries  —  Proof  of  Guilt  of.  — 
The  guilt  of  a  person  accused  of  a  felony  may  be  established  by 
proof  that  he  contributed  to  the  criminal  result  by  words  or  acts 
intended  and  calculated  to  incite  or  encourage  its  accomplishment, 
whether  he  was  present  at  its  consummation  or  not.  It  is  not  es- 
sential to  the  incrimination  of  one  so  participating  in  a  criminal  act 
that  it  be  done  in  respect  to  time,  place  or  mode  according  to  any 
prearranged  or  instigated  plan.     (p.  19.) 

CONSPIRACY  may  be  Established  by  Evidence  Wholly  Cir- 
cumstantial  and  without  proof  of  an  express  agreement  between  th* 
conspirators,     (p.  20.) 

CONSPIRACY  —  Evidence  —  Subsequent      Happenings The 

accomplishment  of  the  object  of  a  conspiracy  necessarily  ends 
the  conspiracy,  and  subsequent  happenings  are  not  evidential  of  a 
past  conspiracy  unless  they  are  such  as,  under  all  of  the  circum- 
stances, may  afford  ground  for  inference  that  such  conspiracy  had 
existed,     (p.  20.) 

CRIMINAL  LAW  —  Res  Gestae.  —  An  accused  is  not  enti- 
tled to  exculpate  himself  by  bringing  evidence  of  his  own  acts  and 
declarations,  when  not  a  part  of  the  res  gestae,  or  of  some  transac- 
tion or  conversation  partially  developed  by  the  prosecution,  (p. 
21.) 

CRIMINAL  LAW  —  Opinions— Evidence.— In  criminal  cases, 
questions  calling  merely  for  the  opinion  of  the  witneM  are  Inadmifr 
■ible.     (p.  21.) 

Am.    St.   Rep..   Vol.   92—2  (17) 
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HOMICIDE — Evidence.— In  a  murder  case,  an  inquiry  aa  to 
whether  the  father  of  the  deceased  was  sober  on  the  occasion  of  a 
quarrel  between  him  and  the  accused,  some  days  before  the  killing, 
and  whether,  immediately  thereafter  a  brother  of  the  deceased  camo 
with  a  gun  toward  defendant's  store,  involves  no  part  of  the  rea 
gestae,  and  is  therefore  inadmissible,     (p.  21.) 

EVIDENCE— Conclusion  of  Law  and  Fact,— A  question  which 
embodies  an  improper  invitation  to  the  witness  to  state  a  conclusion 
involving  both  law  and  fact  is  properly  rejected,     (p.  21.) 

CONSPIRACY— Evidence.— Proof  of  an  agreement,  under- 
standing, or  design  to  actually  kill  the  deceased  is  not  necessary  to 
connect  the  accused  with  the  crime  aa  a  conspirator,  because  if  he  was 
a  party  to  a  conspiracy  to  merely  shoot  and  maim  the  deceased  with- 
out killing  him,  and  his  death  followed  as  the  direct,  proximate  and 
natural  result  of  a  shooting  in  the  accomplishment  of  such  conspir- 
acy, the  responsibility  of  the  accused  extends  to  the  consequences, 
though  not  intended  by  him,  and  renders  him  liable  to  a  conviction 
of  manslaughter  in  the  first  degree  at  least,     (p.  21.) 

J.  A.  Embry  and  Smith  &  Herring,  for  the  appellant, 

C.  H.  Brown,  attorney  general,  for  the  state. 

*"■  SHAEPE,  J.  It  is  questioned  whether  this  record  contains 
the  necessary  affirmative  showing  that  defendant  was  in  court 
when  his  trial  day  was  appointed.  He  was  indicted  as  Buck 
Ferguson,  alias  Buck  Fergcrson.  His  appearance  bond  bears 
the  signature  of  W.  B.  Ferguson.  In  the  order  setting  the  day 
for  trial  the  case  is  styled  as  The  State  v.  W.  B.  Ferguson,  and 
contains  a  recital  to  effect  tliat  "the  defendant  W.  B.  Ferguson, 
alias  Buck  Ferguson,"  was  then  present  in  open  court.  I'.nlire 
accuracy  respecting  the  designation  of  defendant  would  have  re- 
quired strict  conformation  in  this  record  entry  to  the  indict- 
ment, instead  of  to  the  indictment  in  part  and  the  bond  in  part ; 
but  the  preservation  therein  of  one  of  the  names  by  which  the 
defendant  was  prosecuted  is  sufficient  to  at  least  prima  facie 
identify  him  as  the  person  referred  to  as  being  prcf^ent.  The 
word  "alias"  is  used  in  the  indictment  as  the  equivalent  of  alias 
dictus  or  otherwise  called,  and  indicates  that  the  person  referred 
to  bears  both  names  laid  under  the  alias,  but  that  he  is  called 
by  one  or  tlie  otlier  of  those  names :  Evans  v.  State,  62  Ala.  6. 

In  Hughe.<?  V.  State,  1  Ala.  (555,  cited  for  defendant,  it  was 
considered  that  in  a  capital  case  pleas  should  be  entered  so  as 
to  form  an  issue  before  the  jury  was  sworn  to  try  and  renrler  a 
verdict  upon  the  is^uo  joined.  Tliat  this  was  done  in  the  pn^- 
ent  case  the  record  discloses  plainly.  The  law  did  not  require 
an  arraignment  or  the  interposition  of  a  plea  before  the  special 
jurors  were  drawn. 


Nov.  1901.]  Ferguson  v.  State.  1^ 

Under  our  statute  (Code,  sec.  4308)  which  abolislies  the 
common-law  distinction  between  accessaries  before  the  fact,  and 
punishes  and  maivcs  guilty  as  principals  "all  persons  concerned 
in  the  commission  of  a  felony,  whether  they  directly  commit  the 
act  constituting  the  offense  or  aid  or  abet  in  its  commission, 
though  not  present,''  the  guilt  of  an  accused  of  a  felony  may  be 
established  "®  by  proof  tliat  he  contributtxi  to  the  criminal  re- 
sult by  words  or  acts  intended  to  and  calculated  to  incite  or 
encourage  its  accomplishment,  whether  he  was  present  at  its  con- 
summation or  not:  8tate  v.  Tally,  103  Ala.  2~),  15  Soutli.  122; 
Kaiford  v.  State,  59  Ala.  106;  Hughes  v.  State,  75  Ala.  31; 
Brunson  v.  State,  121  Ala.  37,  27  South.  410;  Gritlith  v.  State, 
90  Ala.  583,  8  South.  812.  It  is  not  essential  to  the  incrimina- 
tion of  one  so  participating  in  a  criminal  act  that  it  be  done  in 
respect  of  time,  place,  or  mode,  according  to  any  prearrauized 
or  instigated  plan:  Grilfith  v.  State,  90  Ala.  583,  8  South.  812. 

The  shot  which  produced  tlie  homicide  in  question  was  fired 
by  defendant's  son,  Jolin  Ferguson,  while  the  defendant  was 
from  about  one  hundred  and  thirty  to  two  hundred  yards  away, 
and  the  tlieory  of  the  prosecution  was  that  the  firing  was  in 
execution  of  a  conspiracy  between  him  and  the  son.  or  that  he 
M-as  an  aider  or  abettor  in  tlie  crime.  There  was  evidence  tend- 
ing to  prove  animosity  as  between  the  deceased  Andrews  and  hi- 
father  and  brother  on  the  one  part,  and  defendant  and  his  son 
on  the  other  part.  A  witness  testified  that  about  a  week  before 
the  killing  defendant  said  to  him:  "I  am  under  bond  as  post- 
master, and  do  not  intend  to  be  run  out  of  the  office.  If  we 
were  to  kill  tlie  Andrews  it  would  not  amount  to  anything  more 
than  the  shooting  of  a  dog;  that  the  grand  jury  would  pay  no 
attention  to  it."  This  witness  further  testified  that  on  the 
same  occasion  defendant  ar^ked  if  he  liad  seen  the  deceased,  atn) 
.•-aid:  "We  are  looking  for  him  down  here,  and  want  to  lye  rradv 
for  him  when  he  comes."  From  another  witno.<=s  there  was  tes- 
timony to  the  efi'ect  that  about  four  days  before  the  killing:,  de- 
fendant said  to  him  he  "did  not  believe  if  John  were  to  slioot 
one  of  the  Andrews  down,  any  more  attention  would  be  paid 
to  it  than  the  shooting  of  a  dog.  That  tlie  law  wouhl  pay  no 
attention  to  it,  and  that  if  he  did  get  into  it  and  kill  one  of 
them,  he  (defendant)  had  three  hundred  acr(«  of  land  to  spend 
getting  him  out  of  it."  There  was  evidence  tending  to  sliow 
further  that  just  before  he  was  killed,  deceased  passed  along  a 
road  by  defendant's  store,  that  some  one  called  John  Ferguson's 
attention  to  his   approach.,   wliereupon  John  left  *®  the  store 
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Willi  .1  gun  and  went  to  defendant's  staMe  lot  which  was  by  the 
road  the  deceased  was  traveling  and  between  one  and  two  hun- 
dred yards  from  the  store;  that  after  the  deceased  passed  tlie 
ftoro,  defendant  closed  the  store,  and  armed  with  a  pistol  fol- 
lowed in  the  same  direction,  and  had  gone  about  forty  or  fifiy 
Yards  when  John,  firing  from  the  stable  lot,  killed  the  deceased. 
AVhen  this  was  done,  by  reason  of  an  elevation  in  the  road,  John 
and  tlie  deceased  were  not  in  view  of  defendant,  but  he  pro- 
ceeded in  the  direction  of  the  firing  to  near  the  place  wliere  the 
deceased  lay  dead.  There  was  other  evidence,  and  some  of  it 
was  in  conflict  with  part  of  what  we  have  stated;  but  the  fore- 
going is  sufficient  to  indicate  that  the  question  of  whetlier  de- 
fendant eJfectively  conspired  with,  counseled  or  encouraged  tlie 
flayer  to  the  commission  of  the  crime  belonged  exclusively  with 
the  jury.  A  conspiracy  may  be  established  by  evidence  wholly 
<circumstantial  and  without  proof  of  an  express  agreement  he- 
tween  the  conspirators:  Tanner  v.  State,  92  Ala.  1,  9  South. 
613;  3  Greenleaf  on  Evidence,  sec.  93. 

]>ut  the  accomplishment  of  the  object  of  a  conspiracy  neces- 
sarily ends  the  censpiracy  itself,  so  far  as  it  involves  that  ac- 
complishment. Subsequent  happenings  are  not  evidential  of  a 
past  conspiracy  unless  they  are  such  as,  under  all  the  circum- 
stances, may  aiford  ground  for  inference  that  such  conspiracy 
had  existed.  We  think  the  trial  court  should  have  sustained  the 
objections  to  tlie  several  parts  of  the  testimony  which  collectively 
were  to  effect  that  after  the  shooting,  and  on  the  same  aftT- 
jioon,  defendant  left  by  the  back  way  the  store  to  which  he  and 
John  had  separately  returned,  and  went  toward  the  woods  to 
which  John  had  preceded  him,  and  saw  Jolm  between  sundown 
and  dark  and  returned  late  in  the  afternoon  to  the  store,  and 
that  about  three  we<^ks  afterward  John  came  to  the  defendant's 
house  after  dark,  spent  the  night  there,  and  left  before  daylight. 

The  same  natural  impulses  which  the  statute  recognizes  in 
<^xcmpting  parents  of  an  ofT(^ndor  from  punishment  for  aiding 
in  his  escape  (Code,  see.  1309)  serves  to  account  for  defendant's 
■association  with  liis  son  '^  after  the  killing,  clandestine  though 
lit  may  have  been  and  intended  to  accomplish  his  son's  conccal- 
iment  or  escape.  Neither  in  itself  or  in  connection  with  any 
<pvidence  in  this  record  can  such  testimony  be  considered  as  af- 
fording any  just  inference  that  defendant  was  criminally  con- 
nected with  the  homicide.  The  errors  of  its  admission  were 
probablv  prejudicial  to  defendant,  and  must  work  a  reversal  of 
^he  judgment. 
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A  defendant  is  not  entitled  to  exculpate  hims<'lf  by  briniring 
evidence  of  his  own  acts  and  declarations  when  not  a  part  of  t!ie 
res  gestae,  or  of  some  transaction  or  conversation  j>artially  d<'- 
veloped  by  the  state:  Roberts  v.  State,  6S  Ala.  516;  I'illing-lca 
V.  State,  G8  Ala.  48G;  Stewart  v.  State,  63  Ala.  199.  This  princi- 
ple applies  to  the  inquiries  propose  d  by  defendant  as  to  whether 
sliortly  before  the  killing  he  requested  Phillips  "to  talk  to  his 
son  and  the  Andrews,  and  to  get  them  to  drop  the  trouble  be- 
tween them,"  and  of  whether  oa  tlie  night  aftr  the  killini:  d  - 
fendant  visited  the  home  of  tlie  mother  of  the  der-eased. 

The  inquiry  of  Phillips,  *'if  in  his  jiid.crineut  t'le  dcf.nd'.nt- 
could  have  seen  Will  Andrews  or  anyoDO  else  coming  along  th>> 
road  before  he  readied  the  store  as  it  h  d  by  the  de^'udaut'^ 
store  from  the  position  occupied  by  the  defendant  at  tlie  time,"' 
called  merely  for  the  e.\'i)ressioa  of  opinion  by  the  wiine-s  and 
was  therefore  objectionable. 

Whether  the  father  of  the  deceased  was  sol>er  on  an  occnsi"Q 
of  a  quarrel  between  him  and  defendant  som«  days  before  the 
shooting,  and  whether  immediately  after  the  shooting  one  of 
the  Andrews  boys  came  witli  a  gun  from  toward  defendanl'^j 
store  were  irrelevant  inquiries,  calling  for  no  part  of  the  n« 
gestae. 

The  question  addressed  to  defendant  by  his  counsel.  "Were 
you  or  not  in  any  way  knowing  to  the  purpose  of  John  to  kill 
Will  Andrews  before  he  had  killed  him  or  were  you  in  any  wny 
connected  with  the  killing?"  emholied  an  im[)roper  invitatioit 
to  the  defendant  to  state  a  conclusion  involving  both  law  an'l 
fact,  viz.,  whether  what  he  did  was  sulFicient  to  fix  his  status 
as  a  conspirator  and  so  connect  him  with  the  killing. 

"^^  The  charges  refused  to  defendant  each  assumed  th.at  proof 
of  an  agreement,  understanding  or  design  to  actually  kill  the 
deceased  was  necessary  to  connect  the  defendant  with  the  crime 
as  a  conspirator,  whereas  if  he  was  a  party  to  a  conspiracy  to 
merely  shoot  and  main  the  dece<a.sed  witliout  killing  him.  ami 
the  death  followed  as  the  direct  proximate  and  natural  r  ^jult  of 
a  shooting  furthered  by  his  conspiring,  his  responsibility  ex- 
tended to  the  consequences,  though  not  intended  by  him  and 
rendered  him  liable  to  a  conviction  such  as  was  had  of  man- 
slaughter in  the  first  degree,  if  not  for  a  higher  ofFen«ie:  Evana 
V.  State,  109  Ala.  11,  19  South.  535;  Tanner  v.  State,  92  Ala.  1, 
9  South.  613;  Turner  v.  State,  97  Ala.  57.  13  South.  54;  Martin 
V.  State,  89  Ala.  115,  18  Am.  St.  Rep.  91,  8  South.  23. 

Reversed  and  remanded. 
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Conspiracy. — The  preaeKce  necessary  to  constitute  one  a  principal 
in  the  commission  of  a  felony  may  be  constructive.  In  establishing 
conspiracies,  direct  evidence  is  not  essential;  they  may,  and  gener- 
ally must,  be  proved  by  a  number  of  indirect  circumstances  which 
vary  according  to  the  objects  to  be  accomplished.  Acts  anti  decla- 
rations subsequent  to  the  accomi)lishment  or  abandonment  of  the 
common  design  ordinarily  are  not  admissible:  Sec  the  monographic 
note  to  Spies  v.  People,  3  Am.  St.  Eep.  477,  482,  487. 

Witnei^ses,  either  in  civil  or  criminal  cases,  must  generally  state 
f.^cts,  and  not  give  their  opinions:  State  v.  Green,  40  S.  C.  328,  42 
Am.  St.  Kep.  872,  18  S.  E.  933;  Hodge  v.  State,  97  Ala.  37,  38  Am. 
St.  Eep.  145,  12  South.  164;  McTsaac  v.  Northampton  etc.  Co.,  172 
Mass.  89,  70  Am.  St.  Kep.  244,  51  N.  E.  524. 


STATE  V.  BLEVINS. 

[134  Ala.  213,  32  South.  637.] 

CEIMINAL     LAW— Former    Jeopardy.— If    the    trial    of    the 

accused  for  a  misdemeanor,  upon  issue  joined  on  plea  of  not  guilty, 
proceeds  to  the  conclusion  of  the  evidence  and  reaches  the  stage  call- 
ing for  a  judgment  of  the  court  on  the  issue  as  made,  he  is  placed 
in  jeopardy,  and  the  court  has  no  jurisdiction  to  bind  him  over  to 
a  higher  tribunal  to  answer  for  a  greater  offense  for  the  same  act. 
(p.  24.) 

L.  B.  Sheldon,  for  the  petitioner. 

C.  G.  Brown,  attorney  general,  for  the  state. 

***  DOWDELTj,  J.  This  appeal  is  prosecuted  by  the  state 
from  an  order  of  the  judge  of  the  city  court  of  Mobile  discharg- 
ing the  petitioner  on  habeas  corp\is. 

The  prisoner  was  arrested  on  a  warrant  issued  by  the  judge 
of  the  inferior  criminal  court  of  Mobile  county,  on  a:i  affidavit 
made  by  one  Mary  Junius,  charging  tbe  defendant  with  an  as- 
sault and  battery  on  the  alTiant.  The  warrant  was  made  return- 
able before  the  judge  of  said  inferior  criiniual  court.  A  day 
■was  set  for  the  trial,  and  at  which  time  the  trial  was  entered  up- 
on, the  defendant  interposing  the  ph^a  of  not  guilty.  After  the 
vntroduction  of  evidence  by  the  state  and  defense,  and  upon  the 
conclusion  of  the  argument  of  counsel,  the  judge  of  the  inferior 
court  made  and  enterful  upon  the  docket  tlie  following  order: 
"State  V.  Willis  Blevin^i.  Assault  and  Battery.  On  hear- 
ing the  evidence  in  this  ease  it  appears  to  the  court  tluit  the 
©iTense  of  an  assault  with  intent  to  ravish  has  been  committ(^d, 
and  that  there  is  probable  cause  to  believe  that  tlie  defendant  is 
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guilty  thereof,  wliorufore  it  is  ^^^  ordered  and  adjudged  that 
unless  the  defendant  enter  into  a  bond  in  the  sum  of  five  hun- 
dred doHars  with  good  and  sutficient  surety  for  his  appcaran  e 
to  answer  s;iid  cliarge  at  the  next  term  of  the  city  court  of  Mo- 
bile, Alabama,  and  from  term  to  term  thereafter  until  hgnlly 
discharged,  he  be  detained  in  the  Mobile  county  jail  until  legally 
discharged.     April  26th,  1902." 

Pursuant  to  tliis  order  a  mittimus  in  due  form  was  is.-ucd 
committing  the  defendant  to  jail,  and  under  and  by  virtue  of 
which  he  is  now  held  in  custody. 

It  is  conceded  that  but  one  assault  was  committed,  and  that 
the  assault  and  battery  for  which  he  was  arret^U  d  and  tried  on 
the  afiSdavit  and  warrant,  and  the  assult  with  intent  to  ravioli, 
for  which  he  was  committed,  was  the  same  offense.  It  is  also 
admitted  that  there  was  no  fraud  or  collusion  in  the  suing  out 
of  the  affidavit  and  warrant  of  arrest  for  the  assault  and  battery. 
The  case  presented  is  whether  or  not  the  defendant  was  put  in 
jeopardy  in  the  proceeding  against  him  for  an  assault  and  bat- 
tery. 

That  the  inferior  criminal  court  of  Mobile  county  has  final 
jurisdiction  in  cases  of  assault  and  battery  is  not  questioned. 
This  court,  under  the  act  amendatory  of  the  act  of  its  creation, 
is  given  final  jurisdiction  of  all  misdemeanors  concurrent  with 
that  of  the  city  court  of  Mobile:  Acts  1900-01,  p.  2575.  In  the 
trial  of  misdemeanors  before  the  judge  of  the  inferior  criminal 
court,  the  proceedings  are  commenced  on  affidavit  and  warrant 
as  in  the  county  court,  under  the  provisions  of  chapter  142  of 
the  Criminal  Code.  The  proceeding  against  the  defendant  for 
an  assault  and  battery  was  commenced  under  the  provision?  of 
this  chapter.  The  affidavit  upon  which  the  warrant  of  arrest 
issued  was  the  complaint,  and  on  this  complaint  the  judge  of 
the  inferior  court  had  jurisdiction  to  try  the  case  and  render 
final  judgment. 

The  felonious  assault  for  which  the  defendant  was  bount) 
over  embraced  the  minor  offtmse  of  assault  and  battery  for  which 
he  was  arrested  and  put  on  trial.  If  the  dt'fendant  had  been 
convicted  for  the  assault  and  battery  it  would  not  for  a  moment 
be  contended  that  **®  he  could  again  be  tried  and  punished 
for  the  assault  with  intent  to  ravish.  To  do  so  would  be  in  vio- 
lation of  an  organic  law,  tliat  no  per-on  sliall  for  the  same  of- 
fense be  twice  put  in  jeopardy  of  life  or  limb.  "V^Tiile  cjises  are 
to  be  found  in  other  jurisdictions  which  hold  that  on  an  acouit- 
tal  or  conviction  for  a  minor  offense,  and  the  defendant  is  aft<^r- 
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ward  put  on  trial  for  the  greater  offense,  which  embraced  the 
former,  no  jeopardy  arises,  this  court  is  thoroughly  committed 
to  the  contrary  doetrine.  The  state  ca-nnot  elect  to  prosecute 
and  try  a  person  for  a  lower  grade  and  then  put  him  on  trial 
for  a  higher  grade  of  the  same  offense:  Moore  v.  State,  71  Ala. 
307;  Gunter  v.  State,  111  Ala.  23,  56  Am.  St.  Rep.  17,  20 
South.  G32;  Storrs  v.  State,  129  Ala.  101.  29  South.  778. 

At  what  stage  in  the  particular  case  jeopardy  arises  has  in 
some  instances  been  of  serious  and  doubtful  question,  but  there 
exists  no  room  for  doubt  or  question  in  the  present  case.  The 
trial  of  the  defendant  here,  upon  issue  joined  on  the  plea  of  not 
guilty,  before  a  tribunal  of  compi'tent  and  final  jurisdiction,  had 
proceeded  to  the  conclusion  of  the  evidence,  and  reached  the 
stage  calling  for  a  judgment  of  the  court  on  the  issuo  as  made. 
There  can  be  no  doubt  that  the  defendant  was  thus  placed  in 
jeopardy,  and  it  follows  that  the  order  of  the  judge  of  the  rily 
court  of  Mobile  appealed  from  discharging  the  prisoner  must  be 
afhrmed. 


Former  Jeopnrdy.—ln  Bell  v.  State,  103  Ga.  397,  68  Am.  St.  Eep. 
102,  30  S.  E.  294,  it  is  held  that  when  a  person  is  put  on  trial  ff^r 
an  assault  and  battery  in  a  court  which  has  no  power  to  stop  tho 
trial  and  bind  him  over  for  a  hipjher  offense,  if  tho  evidence  justi- 
fies it,  and  a  nury  is  impaneled  and  sworn  to  try  the  case,  he  is  in 
lecral  jeopardy,  and  may  avail  himself  of  this  defense  in  a  subse- 
quent prosecution  for  assault  with  intent  to  commit  rape  founded 
iipon  the  same  act.  And  in  People  v.  Nv  Sam  Chunfr^  P4  Cal.  304. 
28  Am.  St.  Eep.  329,  29  Pac.  642.  it  is  held  that  when  a  defendant 
is  tried  upon  a  charge  of  petit  larceny,  and  upon  the  conclusion  of 
the  evidence,  the  court,  believing^  that  another  crime  has  been  com- 
mitted refuses  to  render  judprment,  and  dismisses  the  charge  of  its 
own  motion,  the  defendant  hag  been  placed  in  jeopardy,  and  the  pro- 
ceedings are  a  bar  to  a  subfsequent  jirosecution  for  grand  larceny 
upon  the  same  facts:  See,  further,  the  monographic  note  to  People 
T.  McDaniela,  post,  pp.  89-159. 
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KANSAS  CITY,  MEMPHIS  AND  BIRMINGHAM  RAILr 
KOAD  COMPANY  v.  FOSTEK. 

[134  Ala.  244,  32  South.  773.] 

NEGLIGENCE  —  Proximate  Cause.  —  A  person  guilty  of 
negligence  is  liable  for  all  the  consequences  which  a  prudent  and 
experienced  man,  fully  acquainted  with  all  of  the  existing  circum- 
stances, would,  at  the  time  of  the  negligent  act,  have  thought  reason- 
ably possible  to  follow  if  they  had  occurred  to  his  mind.  Hence,  if 
the  wrong  committed  and  the  alleged  damage  are  known  by  common 
experience  to  be  naturally  and  usually  in  sequence,  the  wrong  is  thu 
proximate  cause  of  the  damage,     (pp.  26,  27.) 

RAILROADS  —  Liability  of  Connecting  Carriers.  —  If  a 
passenger  has  received  from  the  initial  carrier  a  number  of  cou- 
pon tickets,  one  for  his  passage  over  the  road  of  the  first  carrier,  and 
the  others  as  passports  over  the  lines  of  succeeding  and  connecting 
carriers,  the  first  carrier  or  its  agent  selling  such  tickets  is  the  agent 
for  the  connecting  canier,  and  the  latter  is  liable  for  negligent  in- 
jury to  such  passenger  while  traveling  upon  its  line.     (p.  '11.) 

RAILROADS  —  Wrongful  Ejection  of  Passenger.  —  If,  by 
mistake  of  an  officer  or  agent  of  a  railroad  company  a  passen- 
ger is  not  furnished  with  a  proper  ticket  evidencing  his  right  to  be 
carried  to  his  destination,  for  which  he  has  paid,  his  right  still  re- 
mains, and  if,  for  want  of  the  requisite  evidence  of  such  right,  an- 
other servant  of  the  company  refuses  to  carry  him  without  another 
payment  of  fare,  the  contract  is  broken,  and  the  passenger  has  a 
complete  right  of  action  for  all  damages  resulting  from  such  breach. 
(p.  29.) 

RAILROADS  —  Wrongful  Ejection  of  Passenger  —  Meas- 
ure of  Damages.  —  The  measure  of  damages  to  a  railroad  pas- 
senger who,  buying  a  ticket  to  one  place,  is  given  a  ticket  to  a 
less  distant  place,  where  he  is  ejected,  is  not  confined  to  the  mere 
cost  of  transportation  from  the  point  of  ejection  to  the  point  of  des- 
tination to  which  he  has  paid.  His  damages  may  also  include  com- 
pensation for  indignities  placed  upon  him,  as  well  as  for  the  pain 
and  suffering  of  both  body  and  mind  resulting  from  the  wrongful  act. 
(p.  30.) 

APPELLATE  PRACTICE.— The  overruling  of  a  demurrer  to 
a  count  in  contract,  on  the  ground  that  it  was  joined  with  a  count 
in  tort  cannot  be  reviewed  on  appeal  if  the  count  in  tort  has  been 
■withdrawn  during  the  trial,  or  the  court  has  charged  that  there  could 
be  no  recovery  thereon,     (p.  30.) 

Walker,  Tillman,  Campbell  &  Porter,  for  the  appellant. 

H.  A.  Jones,  R.  Brown,  and  H.  B.  Foster,  for  tlie  respondent. 

^'^  HARALSON,  J.  The  complaint  contained  six  counts. 
The  one  numbered  1  and  5  were  withdrawn  and  abandoned  by 
plaintiff,  and  the  court  instructed  the  jury,  at  the  instance  of 
defendant,  that  they  could  not  find  for  the  plaintiff  undtr  tiie 
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first,  fourth  and  sixth  counts.  We  need  not,  therefore,  cou.sider 
any  of  the  rulings  of  the  court  on  motions  to  strike  certain  parts 
of  these  counts,  and  on  the  demurrers  interposed  to  them. 
There  was  left  alone  in  the  complaint  the  tliird  count,  on  which, 
after  rulings  on  motions  to  strike  certain  parts  thereof  had 
been  overruled  and  others  sustained,  issue  was  taken  and  the 
cause  tried. 

1.  The  portions  of  said  count  which  the  defendant  moved  to 
strike  and  which  were  overruled  were:'  1.  "And  the  plaintilf 
avers  that  it  was  with  the  greatest  difficulty  and  after  much 
trouble,  delay,  opposition,  alarm  and  mortification  to  himself 
that  he  obtained  leave  to  pass  the  night  at  Byhalia,  and  he  was 
forced  and  required  to  leave  the  town  the  next  morning";  3. 
"And  plaintiff  avers,  that  when  he  was  put  off,  it  was  during 
the  time  and  when  the  yellow  fever  was  prevailing  in  many  parts 
of  the  country,  including  that  in  which  Byhalia  is  situated,  and 
the  town  of  Byhalia  was  quarantined  against  all  other  places": 
3.  "And  plaintiff  further  avers  that  by  and  from  being  wrong- 
fully put  off  of  defendant's  said  train,  as  aforesaid,  he  suffered 
great  fear  and  uneasiness  because  of  the  supposed  prevalence  of 
yellow  fever  in  that  locality,  and  his  exposure  to  it." 

The  count  contained  the  averment  that  the  defendant's  agent 
at  Waco,  Texas,  sold  him  his  ticket,  and  when  he  sold  it  to  him, 
said  agent  knew  that  the  yellow  fever  was  prevailing,  and  knew 
of  the  danger  and  inconvenience  of  making  his  way  tlirough 
the  state  of  Mississippi,  through  which  defendant's  said  road 
passed ;  that  plaintiff  had  not  with  him  at  that  time  sufficient 
funds  with  which  to  purchase  a  ticket,  or  pay  the  railroad  fare 
from  Byhalia  to  Birmingham,  and  defendant's  agent  who  was 
in  eliarge  of  said  train  knew  this  fact  when  he  put  plaintiff  off 
of  said  train. 

It  is  sometimes  difficult  to  determine  what,  in  law,  ^'^  is 
and  what  is  not  proximate  cause  of  injury.  In  Armstrong  v. 
Montgomery  St.  Ry.  Co.,  123  Ala.  223,  26  South.  349,  the  rule 
was  stated  to  be  "that  a  person  guilty  of  negligence  sliould  bo 
held  responsible  for  all  the  consequences  which  a  prudent  and 
experienced  man,  fully  acquainted  with  all  the  circumstances 
which  in  fact  existed,  whether  they  could  have  been  ascertained 
by  reasonable  diligence  or  not,  would,  at  the  time  of  the  negli- 
gent act,  have  thought  reasonably  possible  to  follow,  if  they  had 
occurred  to  his  mind":  Louisville  etc.  E.  E.  Co.  v.  Quick,  125 
Ala.  553,  28  South.  14;  Western  Ey.  Co.  v.  Mutch,  97  Ala.  194, 
38  Am.  St.  Rep.  179,  11  South.  894.     Here,  the  wrong  com- 
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mitted  by  the  agent  at  Waco  and  the  alleged  damage  are  known 
by  common  experience  to  be  naturally  and  usually  in  sequence, 
and  we  are  impressed  that  tlie  court  committed  no  error  in  over- 
ruling the  motion  to  strike  the  parts  of  the  complaint  objected 
to. 

2.  There  are  a  great  many  errors  assigned,  but  appellant's 
counsel  very  correctly  state  in  brief  they  each  subeiantially 
raise  one  or  the  other  of  two  propositions,  that  the  appellant  is 
not  liable  to  appellee  for  the  mistake  of  the  St.  Louis  and  South- 
western Railway  Company's  agent  at  Waco,  Texas,  or,  if  it 
should  be  held  that  appellant  is  liable  for  the  mistake  of  such 
agent,  appellee's  recovery  in  this  action  must  be  limited  to  the 
cost  of  transportation  between  Byhalia  and  Birmingham. 

The  first  inquiry  is.  Was  the  ticket  agent  at  Waco,  Texas,  the 
agent  of  the  defendant  in  selling  the  plaintilf  his  ticket  I'rom 
Memphis  to  Birmingham,  as  is  alleged  he  was  ?  It  appears  that 
the  two  roads — the  one  from  Waco  to  Memphis,  and  the  other 
from  that  point  to  Birmingham — were  connecting  lines,  and 
that  the  plaintiff  purchased  a  coupon  through  ticket  from  Waco 
to  Birmingham.  In  answer  to  interrogatories  propounded  by 
plaintiff  to  defendant,  the  company  answered  that  the  con- 
ductor on  defendant's  road  did  receive  from  plaintiff,  on  the 
14th  of  September,  1897,  a  ticket  or  coupon  from  Memphis  to 
Byhalia,  said  ticket  or  coupon  purporting  to  have  been  issued  l»y 
the  St.  Louis  and  Southwestern  Railway  Company;  that  it  was 
impossible  for  it  to  state  whether  defendant  had,  prior  to  that 
time,  placed  on  sale  ^^^  at  Waco,  tickets  over  its  railroad  from 
Memphis  to  Biriiiingham ;  that  defendant  itself  did  not  place 
such  tickets  on  sale  at  Waco,  and  had  no  officer  or  agent  at  that 
point;  that  a  railroad  company  frequently  issues  and  places  on 
sale  tickets  reading  from  points  on  its  line  to  points  on  the  otlior 
roads,  and  often,  with  coupons  reading  over  several  lines  of 
roads  between  initial  point  and  destination;  that  defendant  could 
not  say  that  it  knew  that  tickets  like  the  one  received  by  said 
conductor  were  on  sale  at  Waco;  that  it,  however,  did  know  that 
the  St.  lyouis  and  Southwestern  road  sometimes  issued  and 
placed  on  sale  ticket-s  with  coupons  attached,  reading  to  points 
on  the  line  of  defendant,  and  that  tliat  road  colhcted  the  value 
of  the  entire  ticket,  remitting  to  defendant  the  amount  due  it, 
and  such  tickets  had  been  issued  and  placed  on  sale  by  said  St. 
Ix)uis  and  Southwestern  Company  prior  to  September  14.  1S97. 

The  general  rule  prevailing  in  this  country,  as  is  well  under- 
stood, is,  where  there  are  connecting  roads  as  here,  that  in  the 
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absence  of  a  special  contract,  or  some  relation  between  them, 
each  is  liable  only  for  a  loss  or  injury  on  liis  particular  line  or 
rout^:  Montgomery  etc.  It.  E.  Co.  v.  ]\Ioore,  51  Ala.  391;  Mont- 
gomery etc.  Ey.  Co.  v.  Culver,  75  Ala.  587,  51  Am.  Eep.  483; 
Jones  V.  Cincinnati  E.  E.  Co.,  89  Ala.  o7G,  8  SouUi.  61;  Georgia 
Pacific  E.  Co.  v.  Hiighart,  90  Ala.  36,  8  South.  62. 

In  Southern  Express  Co.  v.  Hess,  53  Ala.  19,  it  appeared 
that  the  Adams  Express  Company  and  the  Soutlicrn  connt'cteil 
at  a  point  from  which  the  one  secured  goods  destined  for  points 
on  the  line  of  the  other,  and  it  was  held  that  this  fact  constituted 
the  one  company  the  agent  of  the  other,  as  to  such  freight,  and 
its  consignor  and  consignee,  and  if  the  company  finally  deliver- 
ing the  goods  does  not  deliver  them  in  the  condition  in  which 
they  were  received  by  its  agent — the  company  who  issued  the 
bill  of  lading — it  must  account  for  tlie  injury.  The  same  rule 
is  in  reason  applicable  in  the  sale  of  tickets  to  travelers  over 
connecting  lines.  Hutchinson  states  the  rule  in  sucli  cases  to 
the  same  effect,  that  "when  the  passenger  has  received  from  the 
carrier  a  number  of  coupon  tickets,  one  for  his  passage  over  th" 
route  of  the  first,  and  otliers  as  passports  over  ^^^*  the  lines  of 
succeeding  carri'ers,  ....  such  tickets  are  held  not  to  import 
a  contract  on  the  part  of  the  first  carrier,  from  whom  they  are 
received,  to  be  responsible  for  tlie  carriage  of  passengers  beyond 
its  own  line.  In  such  cases,  the  first  carrier  is  considered  ratli- 
er  in  the  light  of  an  agent  for  the  succeeding  carriers,  than  as 
undertaking  for  the  faitlrful  discharge  of  their  duty,  and  the 
coupons  as  in  the  nature  of  separate  tickets  on  behalf  of  the 
successive  carriers,  and  binding  upon  them  in  the  same  manner 
as  if  issued  by  themselves."  He  cites  numerous  autliorities  to 
sustain  the  text:  Hutchinson  on  Carriers,  sec.  578. 

In  this  case  the  defendant's  own  evidence,  with  nothing  in 
conflict  \Wth  it,  is  sufficient  to  sustain  the  agency  of  the  Waco 
ticket  agent,  on  behalf  of  defendant,  to  sell  the  ticket  to  plain- 
tiff. The  fact  that  defendant  had  no  general  agent  or  ofiice  at 
that  point  and  itself  did  not  place  tickets  there  for  sale  is  a 
matter  of  no  consequence,  if  the  other  road  with  defendant's  ap- 
proval acted  in  this  behalf  for  it.  It  was  shown  the  defendant 
recognized  and  ratifitxi  the  agency  in  nveiving  the  ticket  from 
plaintiff  in  favor  of  his  fare  on  its  own  line,  from  Memphis  to 
Byhalia. 

3.  "The  law,  settled  by  the  great  weight  of  authority,  is,  that 
the  face  of  the  ticket  is  conclusive  evidence  to  the  conductor 
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of  the  tenns  of  the  contract  of  carriage  between  the  possengor 
and  the  company The  passenger  inu.st  submit  to  the  in- 
convenience of  either  paying  his  fare  or  ejection,  and  rely  up)n 
his  remedy  in  damages  against  the  company  for  the  negligent 
mistake  of  the  ticket  agent*':  4  Elliott  on  Railroads,  sec.  15SJ4. 
The  author  adds:  "It  does  not  necessarily  follow,  however,  that 
the  railroad  company  may  not  be  liable  where  the  passenger 
has,  in  fact,  a  right  to  his  passage  at  the  ticket  rate,  and  he  is 
a  Horded  no  opportunity  to  get  a  ticket,  or  is  misled,  or  given  a 
wrong  or  defective  ticket  by  the  company's  agent,  or  the  like.'* 
Hutchinson,  taking  the  same  view,  holds,  on  the  authority  of 
cases  he  cites,  that  in  the  action  for  the  recovery  of  damages 
sustained,  the  action  must  be  for  a  breach  of  the  contract : 
Hutchinson  on  Carriers,  p.  674,  sec.  580,  note.  Mr.  Elliott  ^•'^'' 
referring  to  the  authorities  which  held  that  the  passenger's  rem- 
edy is  an  action  for  breach  of  the  contract — without  denying 
the  right  to  sue  in  contract — says :  "It  must  be  that  some  of  the 
cases  to  which  we  have  just  referred  are  contrary  to  the  weight 
of  authority,  in  holding  that  the  only  remedy  is  an  action  for 
breach  of  the  contract,  and  in  stating  the  measure  of  damages, 
but  whether  the  action  be  in  contract  or  in  tort — for  the  breach 
of  a  contract  or  for  the  violation  of  a  duty  imposed  by  law — the 
gist  of  the  action  cannot  well  be  the  expulsion  of  the  traveler 
where  there  is  no  unnecessary  force  in  accordance  with  the  rule> 
of  tlie  company,  when  he  has  no  ticket  or  evidence  of  his  right 
to  transportation  valid  on  its  face,  or  such  as  those  rul»^  reason- 
ably require,  and  refuses  to  pay  his  fare.  The  ^vrong  lioa  back 
of  that,  and  it  is  well  settled  that  a  complaint  proceeding  upon 
one  theory  will  not  authorize  a  recovery  upon  another  and  en- 
tirely distinct  and  independent  theory":  Elliott  on  Railroads, 
sec.  1594. 

Mr.  Freeman,  in  the  note  to  Commonwealth  t.  Power.  41 
Am.  Dec.  465,  475,  says :  "If,  by  mistake  of  one  of  the  offi- 
cers of  the  company,  he  is  not  furnished  with  a  proper  ticket 
or  check,  evidencing  his  right  to  be  carried  to  his  destination, 
his  right,  nevertheless,  remains,  and  if  for  want  of  the  requisite 
evidence  of  that  right,  another  servant  of  the  company  refuses 
to  carry  him  without  another  pavmcnt  of  fare,  the  contract  is 
broken,  and  he  has  a  complete  right  of  action  for  all  damages 

resulting    from  such    breach He  [the    traveler]  should 

either  pay  the  fare  demanded  or  quit  the  train ;  and  in  either 
case  we  think  he  ought  to  recover,  as  part  of  his  damages,  Tea- 
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Eonahle  compensation  for  the  indignity  put  upon  him  by  the 
company  through  the  default  of  its  servant/'  etc. :  McGhee  v. 
Reynolds,  117  Ala.  119,  23  Soutli.  68. 

i.  The  count  in  this  case  is  treated  by  defendant  in  the  de- 
murrer interposed  as  one  in  contract  and  not  in  tort.  Gen- 
erally, the  damages  to  which  a  passenger  is  entitled  who  has 
been  injured  by  the  negligence  of  the  carrier  are  measured  by 
the  rule  of  compensation ;  but,  as  Mr.  Hutchinson  observes,  "the 
elements  which  enter  ^^^  into  the  question  of  compensation  are 
so  various,  and  in  themselves  so  uncertain,  that  it  furnishes  in 
most  cases  only  a  rule  for  approximation  of  the  actual  damage, 
and  must,  after  all,  be  left  to  the  sound  discretion  of  those  whose 
province  it  is  to  decide  the  amount.  Certain  principles,  how- 
ever, have  been  settled  as  to  what  may  be  properly  included 
within  the  meaning  of  the  term  'compensation'  which  will  serve 
as  guides  in  the  calculation.  One  of  these  rules  is  that  the  com- 
pensation of  the  injured  party  will  not  be  confined  to  his  mere 
pecuniary  loss,  but  may  embrace  recompense  for  the  pain  and 
suffering  of  both  body  and  mind  which  have  resulted  from  the 
injury":  Western  Union  Tel.  Co.  v.  Adair,  115  Ala.  441,  28 
South.  73;  Louisville  etc.  E.  R.  Co.  v.  Binion,  107  Ala.  645,  18 
South.  75. 

We  hold,  therefore,  that  the  measure  of  damages  is  not  lim- 
ited, as  contended  by  defendant,  to  the  cost  of  transportation 
from  Byhalia  to  Birmingham. 

It  may  be  proper  to  add  that  we  have  found  it  unnecessary  to 
decide  in  this  case  whether  the  plaintiff  is  confined  for  such 
damages  as  he  claims  to  a  suit  on  the  contract,  such  as  is  ad- 
mitted this  one  is,  and  cannot  sue  in  tort,  since  it  is  nowhere 
disputed  that  an  action  in  contract  may  be  maintained. 

The  only  demurrer  to  the  third  count  was  that  it  joined  with 
an  action  in  tort  as  set  up  in  other  counts,  the  third  being  in 
contract.  But  tliis  objection  cannot  be  considered,  since  all  the 
other  counts  in  the  progress  of  the  trial  were  either  withdrawn 
by  plaintiff,  or  the  court  charged  there  could  be  no  recovery  on 
them,  as  was  stated  in  the  first  part  of  the  opinion. 

5.  We  have  considered  the  only  errors  assigned,  which  have 
been  insisted  on  in  argument,  except  on  the  overruling  of  the 
motion  for  a  new  trial;  and  we  have  found  nothing  which  in 
our  judgment  would  justify  us  in  setting  the  judgment  aside 
on  any  of  the  grounds  urged. 

Affirmed. 
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If  a  Passenger  is  Expelled  from  a  train  because  of  a  defective  ticket 
■old  him  by  an  agent  of  the  railway  company,  he  may  recover  for 
Buch  expulsion:  Krueger  v.  Chicago  etc.  Ey.  Co.,  68  Minn.  445,  G4 
Am.  St.  Rep.  487,  71  N.  W.  683;  O'Rourke  v.  Citizens'  St.  Ry.  Co., 
103  Tenn.  124,  52  S.  W.  872,  76  Am.  St.  Rep.  639,  and  cases  cited  in 
the  cross-reference  note  thereto.  And  his  recovery  may  include  com- 
pensatory damages,  such  as  for  the  humiliation  suffered,  and  for  the 
delay  in  completing  his  journey:  Hot  Springs  R.  R.  Co.  v.  Delonev, 
65  Ark.  177,  67  Am.  St.  Rep.  913,  45  S.  W.  351.  See,  also,  Clevelan".". 
etc.  Rv.  Co.  V.  Kinsley,  27  Ind.  App.  135,  87  Am.  St.  Rep.  245,  CO 
N.  E.  169. 

Connecting  Carriers  are  agents  of  each  other  to  accomplish  the  car- 
riage or  transportation:  Missouri  Pac.  Ry.  Co.  v.  Twiss,  35  Neb.  267, 
37  Am,  St.  Rep.  437,  53  N.  W.  76;  Omaha  etc.  E.  E.  Co.  v.  Crow, 
64  Neb.  747,  69  Am.  St.  Eep.  741,  74  N.  W.  106G. 


JESSE    FEENCH   PIANO    AND    ORGAN    COMPANY  r. 

PORTEK. 

[134  Ala.  302,  32  South.  608.] 

INJUNCTIONS  — Attorneys'  Fees  as  Damages.  —  Attor- 
neys' fees  incurred  in  obtaining  the  dissolution  of  an  injunction 
may  be  recovered  as  damages  in  an  action  on  the  injunction  bond, 
and  the  measure  of  such  fees  recoverable  is  the  fair  and  reasonable 
value  of  the  services  rendered,     (p.  32.) 

INJUNCTIONS— Dissolution— Attorneys'  Fees  on  Appeal  as 
Damages, — If  a  temporary  injunction  is  dissolved,  and  an  appeal 
taken,  attorneys'  fees  incurred  in  successfully  resisting  the  effort  to 
have  the  decree  of  dissolution  set  aside  are  recoverable  as  damagen 
in  an  action  on  the  injunction  bond.     (p.  33.) 

INJUNCTIONS— Dissolution— Damages— Accrual  of  Eight  of 
Action, — An  action  for  damages  may  be  maintained  upon  an  injunc- 
tion bond  immediately  upon  the  rendition  of  an  interlocutory  decree 
dissolving  the  proliniinary  injunction,  without  waiting  for  a  final 
hearing  of  the  cause  in  which  the  writ  issued,     (p.  33.) 

TBIAL — Evidence. — A  request  for  a  direction  to  the  jury  to 
return  a  verdict  for  the  defendant  in  a  civil  case,  if  there  be  an 
element  of  uncertainty  in  the  evidence  which  it  cannot  solve,  is 
erroneous,  and  properly  refused,     (p.  34.) 

Gunter  &  Gunter,  for  the  appellant. 

Holloway  &  Holloway  and  W.  L.  Martin,  for  tlie  respondent. 

^^  DOWDELL,  J.  This  is  a  suit  on  an  injunction  bond, 
after  dissolution  of  the  injunction,  to  recover  daiuncres  resulting 
from  the  suing  out  of  the  writ.  The  damages  recoverable  for 
breach  of  an  injunction  bond  must  be  such  as  are  the  natund 
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and  proximate  result  of  the  issuance  of  the  writ.  That  attor- 
ney's fees  incurred  in  procuring  the  dissolution  of  the  injunc- 
tion are  such  damages  is  not  now  to  be  questioned.  The  meas- 
ure of  such  damage  is  the  fair  and  reasonable  value  of  the 
services  rendered  in  procuring  the  dissolution  of  the  injunc- 
tion, and  this  without  reference  to  the  ratio  the  value  of  such 
services  might  bear  to  the  value  of  services  rendered  through- 
out the  entire  case  in  which  the  injunction  is  obtained,  but 
not  to  exceed  which  the  plaintiff  has  contracted  to  pay  in  case 
the  compensation  has  been  agreed  on  and  fixed  between  the 
plaintiff  and  his  attorney.  The  price,  however,  fixed  by  con- 
tract between  the  plaintiff  and  attorney  is  not  the  measure 
of  defendant's  liability,  since  the  plaintiff  and  attorney  cannot 
by  their  contract  place  a  liability  on  the  defendant  beyond 
and  in  excess  of  what  would  be  fair  and  reasonable  compensa- 
tion for  the  services  actually  rendered.  In  the  injunction  suit 
an  appeal  was  taken  by  the  defendants  from  the  decree  of  the 
chancellor  dissolving  the  injunction,  and  it  is  now  contended 
by  appellants  here  that  there  can  be  no  recovery  in  a  suit  on  the 
injunction  bond  for  attorney's  fees  incurred  by  the  plaintiffs 
on  such  appeal.  The  purpose  of  the  appeal  was  to  review  and 
reverse  the  decree  dissolving  the  injunction,  and  the  reversal  of 
the  decree  would  necessarily  reinstate  the  injunction.  ^^"  At- 
torney's fees  incurred  in  resisting  the  effort  to  have  the  decree 
of  dissolution  set  aside  are  as  much  the  natural  and  proximate 
result  of  the  issuance  of  the  writ  as  are  the  fees  incurred  in 
procuring  the  dissolution  in  tlie  first  instance.  There  is  no 
merit  in  the  argument  of  counsel  tliat  attorney's  fees  for  re- 
sisting an  application  for  an  injunction  might  as  reasonably  be 
claimed  as  damages  in  the  suit  as  fees  incurred  after  the  de- 
cree of  dissolution  on  the  appeal  from  such  decree.  Fk'Gs  in- 
curred in  rt'sisting  an  application  for  the  injunction  cannot 
pos=iiily  be  damages  resulting  from  the  issuance  of  the  writ. 
The  bond  sued  on  contracts  to  pay  damages  Giused  by  the 
issuance  of  the  writ,  and  such  as  are  the  natural  proximate  con- 
sequence of  its  issuance,  and  not  antecedent  damages.  It  is  in- 
sisted that  what  w;is  said  in  Bolting  v.  Tate,  ()3  Ala.  417,  39  Am. 
Eep.  5,  in  this  connection,  is  dictum,  and  should  be  departed 
from.  We  approve  of  the  reasoning  employed  in  that  case, 
and  now  sanction  as  the  law  what  is  insisted  by  counsel  was 
dictum:  Boiling  v.  Tate,  65  Ala.  417.  39  Am.  Ri-p.  5;  Jackson 
T.  Millspaugh,  100  Ala.  285,  14  South.  44;  Cooper  v.  Humes, 
93  Ala.  285,  9  South.  341. 
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A  preliminary  injunction,  commonly  sj)oken  of  a^  a  tem- 
porary injunction,  is  granted  pending  a  hciiring  on  the  merits, 
and  only  upon  the  complainant's  entering  into  bond  with  surety 
conditioned  and  payable  as  required  by  law.  The  statute  pre- 
scribes the  condition,  and  that  condition  is,  "to  pay  all  dam- 
ages and  costs  which  any  person  may  sustain  by  the  suing  out 
of  such  injunction,  if  the  same  is  dissolved":  Code,  sec.  788. 
The  writ  is  obtained  upon  an  ex  parte  hearing,  and  the  bond 
is  required  as  a  protection  against  the  abuse  of  this  extraordi- 
nary process,  and  to  prevent  oppression  by  its  use.  It  is  differ- 
ent from  a  permanent  injunction  in  that  it  is  preliminary  to  a 
hearing  on  the  merits  and  by  no  means  dependent  on  such  hear- 
ing. A  permanent  injunction  may  be  had  on  final  hearing  on 
the  merits  without  the  requirement  of  a  bond;  a  preliminary 
injunction  cannot.  The  bond  is  the  contract  of  the  party  exe- 
cuting it,  the  statute  prescribes  its  terms  and  conditions,  and 
the  right  of  action  arises  immediately  upon  the  breach  of  its 
condition.  The  promise  is  to  pay  all  ^^^  damages  and  costs, 
if  the  injunction  is  dissolved.  The  failure  to  pay  all  damages 
and  costs  sustained  by  the  suing  out  of  the  writ,  after  the  same 
has  been  dissolved,  is  a  breach  of  the  bond,  and  there  is  nothing 
in  the  statute  nor  in  the  bond  which  postpones  the  right  of 
action  until  aftcT  a  final  hearing  on  the  merits.  There  are 
cases  to  be  found  which  hold  that  there  can  be  no  assessment 
of  damages  for  suing  out  the  writ  until  a  final  hearing  of  the 
cause  in  which  the  writ  issued.  We  apprehend  that  these  cases, 
however,  are  based  upon  a  statute  different  from  ours,  or  upon 
a  bond  differing  in  condition  from  the  one  here  sued  on.  In 
2  High  on  Injunctions,  third  edition,  section  1649,  it  is  said: 
"The  general  rule  is,  that  upon  the  dissolution  of  an  injunc- 
tion and  failure  on  the  part  of  the  obligors  to  comply  with  the 
conditions  of  the  bond,  a  right  of  action  at  once  accrues.  Nor 
is  it  necessary  that  the  obligee  should  first  sue  out  an  execu- 
tion upon  the  decree  dissolving  the  injunction,  before  institut- 
ing proceedings  at  law  for  a  recovery  upon  the  bond,  but  he 
may  proceed  immediately  upon  the  dissolution.  But  if  the  bond 
is  conditioned  for  the  payment  of  such  damages  as  may  be  sus- 
tained if  the  court  shall  finally  decide  that  plaintiffs  were  not 
entitled  to  the  injunction,  no  right  of  action  accrues  until  the 
final  determination  of  the  suit,  and  the  statute  of  limitation 
does  not  begin  to  run  upon  the  bond  until  that  time.**  Thia 
author  states  that  it  has  been  held,  however,  that  no  right  of  ao- 
tion  at  law  can  be  maintained  on  the  bond  until  the  final  do- 
Am.    St.    Rep..    Vol.    n-3 
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tcrniiiiation  of  the  cause  in  which  the  injunction  issued,  citing 
Gray  v.  Ycir.s,  33  Md.  159,  and  Penny  v.  llolberg,  53  Miss.  oGT, 
but  the  general  rule  is  otherwise  as  above  slated. 

The  evidence  in  the  case  supi)orted  the  avernicnis  of  th(^  com- 
plaint, and  tluit,  too,  as  shown  by  the  bill  of  exceptions,  without 
conflict.  The  fact  tliat  one  of  the  witnesses  who  te-tilled  in 
behalf  of  the  plainlill's  as  to  the  value  of  the  legal  services  ren- 
dered in  procuring  the  dissolution  of  the  injunction,  based  his 
opinion  in  part  on  what  had  been  told  him  by  one  of  the  attor- 
neys of  the  plaintiifs  in  the  injunction  suit  as  to  the  amount 
of  service  performed,  raised  up  no  conflict  in  the  evidence.'*'*" 
This  evideiice  was  admitted  w^ithout  objection  from  the  de- 
fendant, and  the  fact  that  it  was  in  along  Avith  other  evidence 
that  showed  the  value  of  the  services  rendered  in  no  wise  af- 
fected the  probative  force  of  such  other  evidence,  or  furnished 
any  reason  for  not  giving  the  aflirmalive  charge  requested  by 
the  plaintiifs. 

Charge  3  requested  by  the  defendant  assumes  that  the  opin- 
ions ol  witnesses  were  based  on  what  was  told  them  by  ]\Iessrs, 
Holloway  and  other  persons,  when  the  bill  of  exceptions  shows 
that  the  opinion 'of  only  one  witness,  as  to  the  value  of  the  ser- 
vice rendered,  was  based  in  part  on  what  Mr.  Holloway  told  the 
witness,  and  only  jMr.  Holloway  and  not  other  persons.  The 
charge  in  this  respect  was  abstract,  and  for  that  reason,  if  uo 
other,  was  properly  refused. 

Charge  4  requires  the  jaiy  to  return  a  verdict  for  the  de- 
fendant, if  there  be  an  element  of  uncertainty  in  the  evidence 
which  they  cannot  solve,  notwithstanding  the  jury  might  other- 
wise be  satisfied  from  the  evidence  of  the  plaintiifs  right  to  re- 
cover. The  charge  is  also  faulty  in  that  it  requires  the  plain- 
tiffs '"to  show  to  the  jury  by  competent  evidence  the  reasonable 
amount  of  the  charge?,'^  etc.,  when  there  was  incompetent  evi- 
dence in  the  case,  without  objection  from  tlie  defendant,  which 
tended  to  show  such  reasonable  amount  of  the  charges,  etc. 

What  we  have  already  said  in  the  foregoing  opinion  upon  the 
questions  involved  disposes  of  the  remaining  charges,  requested, 
by  the  defendant,  and  which  were  refused  by  the  court. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Mr.  Justice  Tyson  Dissented  from  the  proposition  that  an  action 
may  be  maintained  upon  an  injunction  bond  immediately  npon  the 
rendition  of  an  interlocutory  decree  dissolving  the  preliminary  in- 
junction, without  waiting  for  a  final  hearing  of  the  cause  upon   the 
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merits,  where  the  injunction  may,  in  a  proper  case,  be  reinstated. 
Jle  said:  "Just  how  this  conclusion  is  to  be  reconciled  with  the 
proposition  decided,  that  attorneys'  fees  incurred  in  resisting  the 
effort  to  reinstate  the  injunction  by  ai)poal  to  this  court  are  recover- 
able in  a  suit  on  the  bond,  I  confess  my  inability  to  see.  For,  if 
the  right  of  action  arose  for  a  breach  of  the  bond  iininediuU'ly  upon 
the  rendition  of  the  decree  dissolving  the  injunction,  1  am  iiualtlf 
to  comprehend  how  damages  subsequently  arising  can  be  recovor«'d. 
Indeed,  two  of  the  cases  cited  to  support  the  conclusion  that  couii--«'l 
fees  incurred  in  resisting  the  effort  in  this  court  to  reverse  the 
interlocutory  decree  dissolving  tho  injunction  are  recoverable,  sus- 
tain the  proposition  I  contend  for,  that  until  a  final  determination 
of  the  cause  in  which  the  writ  of  injunction  is  sued  out,  no  suit  can 
be  maintained  upon  the  bond."  Tlie  cases  mentioned  are  Boiling  v. 
Tate,  65  Ala.  417,  39  Am.  Rep.  5;  Jackson  v.  Millspaugh,  100  Ala. 
285,  14  fSi),  th.  44;  Cooper  v.  Hames,  93  Ala.  285,  9  South    341. 


Attorney'$  Fees  for  defending  an  injunction  suit  at  the  trial  or  for 
obtaining  the  dissolution  of  an  injunction  are  recoverable  as  part  of 
the  damages  in  an  action  on  the  bond:  Hyatt  v.  AVashington,  20  Iml. 
App.  148,  67  Am.  St.  Eep.  248,  50  N.  E.  402;  Boiling  v.  Tate,  65  Ala. 
417,  39  Am.  Eep.  5;  Behrens  v.  McKenzie,  23  Iowa,  333,  92  Am.  Dec. 
428;  monographic  note  to  Winkler  v.  Roeder,  8  Am.  St.  Rep.  161. 
But  see  Curtis  v.  Bachman,  110  Cal.  433,  52  Am.  St.  Rep.  Ill,  42  Pac. 
910. 


NEVILLE  V.  REED. 

[134  Ala.  317,  32  South.  659.] 

PARENT  AND  CHILD— Custody  of  Child.— A  father's  right 
to  the  custody  of  his  child  may  be  forfeite<l  by  misconduct,  or  lost 
bj'  misfortune;  and  if  he  a.sserts  his  right  to  such  custody  by  habeas 
corpus,  the  court  may  exorcise  a  discrotion  for  the  present  and  futurt» 
welfare  and  interest  of  the  child,  ami  leave  it  in  the  custody  of  it^ 
mother,  or  some  other  person,  in  preference  to  its  father,     (p.  36.) 

PARENT  AND  CHILD— Custody  of  Child.— In  a  proceeding: 
by  a  father  to  obtain  the  custody  of  his  child,  tlie  character,  calliui.' 
and  condition  of  the  father  will  be  considered,  to  ascertain  whether 
he  is  suitable  or  unsuitable,  or  able  or  unable,  to  properly  care  for 
the  child,  and  in  determining  such  question  the  court  may  properly 
consult  the  child,  having  sufficient  judgment,  whether  it  prefers,  for 
any  good  reason,  to  return  to  him  or  not.     (p.  36.) 

C.  \V.  Tompkins,  for  the  petitioner. 

Fitts,  Stoutz  &  Armbrecht,  for  the  respondent 
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»2o  HARALSON",  J.  The  father  is  regarded  as  the  head 
of  the  family,  and  the  law  commits  the  children  to  his  charge, 
in  preference  to  the  claims  of  the  mother,  or  any  other  person, 
and  his.  right  to  their  custody  may  be  forfeited  by  misconduct 
or  lost  by  his  misfortmies;  and  as  has  been  heretofore  held,  when 
he  asserts  his  right  to  their  custody,  by  habeas  corpus,  the  court 
may  exercise  a  discretion  for  the  present  and  future  welfare 
and  interests  of  the  infants,  and  leave  them  in  tlie  custody  of 
the  mother  or  some  other  person,  in  preference  to  the  father: 
Ex  parte  Boaz,  31  Ala.  437. 

This  discretion  is  not  to  be  exercised  arbitrarily,  but  always 
with  a  view  to  the  best  interests  of  tlie  children.  The  character, 
calling  and  condition  of  the  father  will  be  considered,  to  ascer- 
tain if  he  is  suitable  or  unsuitable,  or  able  or  unable  to  prop- 
erly care  for  his  children,  and  in  determining  the  question  the 
court  may  very  properly  consult  the  children,  having  sufficient 
judgment,  whether  they  prefer,  for  any  good  reasons,  to  return 
or  not  to  him.  Their  feelings,  attachments,  preferences  and 
contentment,  are,  within  proper  limitations,  proper  subjects  of 
inquiry.  Mental  capacity,  and  not  age,  is  the  criterion  as  to 
whether  the  infa'nt  has  suflficient  judgment  to  chose  for  itself: 
Brinster  v.  Compton,  68  Ala.  300;  9  Am.  &  Eng.  Ency.  of  Law. 
1st  ed.,  245,  2-16. 

Having  reference  to  the  calling,  capacity,  disposition  and 
character  of  the  petitioner,  as  tending  to  show  his  unfitness  to 
take  charge  of  the  child,  as  shown  by  the  legal  evidence  intro- 
duced on  the  trial,  the  capacity  and  superior  qualifi editions  of 
the  defendant,  Mrs.  Reed,  in  custody  of  the  child,  the  care,  at- 
tention and  advantages  ^^'  she  is  bestowing  on  him,  and  is 
anxious  to  continue  to  furnish  as  well  as  to  the  preference  of 
the  child — nine  years  old — as  made  known  by  him  to  tlie  judge 
of  probate,  who  examined  him  in  reference  to  the  matter,  we 
are  unable  to  conclude  that  the  probate  court  erred  in  denjang 
the  application  of  the  petitioner,  and  in  remanding  the  infant 
to  the  cu&tody  of  the  defendant. 

Affirmed. 


A  Fdtlirr  i.'?  Entitled  to  the  Ciistndi/  of  his  child,  orrjinarilv;  hut,  if 
tho  welfare  of  the  child  is  thereby  retardod,  exception  to  the  rule 
exists.  Neitl)er  parent  has  any  absolute  rip^ht  to  the  custody  of  a 
ehild;  and  the  court  niav  leave  it  where  its  interests  will  be  best 
promoted:  Miller  v.  Miller,  38  Fla.  227,  56  Am.  St.  Kep.  166,  20  South. 
989;  Hussey  v.  Whiting,  145  Tnd.  580,  57  Am.  St.  Eep.  220,  44  N.  R. 
639;  Nugent  v.  Powell,  4  Wyo.  173,  62  Am.  St.  Rep.  17,  33  Pac.  23,  Th* 
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welfare  of  the  child  is  the  polar  star  by  which  the  court  is  guided 
in  awarding  the  custody  as  between  contending  parties:  Cunning- 
ham V.  Barnes,  37  W.  Va,  746,  38  Am.  St.  Eep.  57,  17  S.  E.  308. 
The  choice  of  the  child,  when  it  has  reached  the  age  of  intelligent 
discretion,  should  be  consulted:  Green  v.  Campbell,  35  W.  Va.  698, 
29  Am.  St.  Rep.  843,  14  S.  E.  212;  Marshall  v.  Reams,  32  Fla,  499,  37 
Am.  St.  Rep.  118,  14  South.  95.  But  before  parents  can  be  deprived 
of  their  child,  a  case  must  be  made  out  sufficiently  extravagant, 
singular,  and  wrong,  to  meet  the  condemnation  of  all  decent  and  law- 
abiding  people:  Lovell  v.  House  of  the  Good  Shepherd,  9  Wash.  419,. 
43  Am,  St.  Rep.  839,  37  Pac.  660. 


WHITAKER  V.  McKINNEY. 

[134  Ala.  326,  32  South.  695.] 

LACHES— Probate  of  Will.— The  lapse  of  a  third  of  a  century 
between  the  admission  of  a  will  to  probate  and  an  application  to 
annul  the  order  admitting  it,  shows  such  laches  on  the  part  of  the 
applicant  as  will  bar  him  of  relief,     (p.  37.) 

Petition  to  annul  a  decree  admitting  a  will  to  probate  on  the 
ground  that  such  decree  was  rendered  without  notice  to  one  of 
the  heirs  and  next  of  kin  of  the  deceased.  Judgment  dismisa- 
ing  the  petition  and  the  petitioner  appealed. 

0.  D.  Street,  for  the  appellant. 

J.  A.  Lusk,  for  the  Respondent, 

^^  SHARPE,  J.  If  it  be  assumed  that  the  parties  in  in- 
terest who  were  not  notified  of  the  probate  proceedings  would 
have  been  entitled  to  have  the  judgment  of  probate  set  aside  on 
timely  application,  still  laches  plainly  imputable  to  appellant 
must  prevail  against  his  application.  A  third  of  a  centurv  is 
ordinarily  sufficient  to  obscure  a  transaction  such  as  the  making 
of  a  will,  and  to  make  it  difficult,  if  not  impossible,  to  prove 
the  contents  of  a  lost  will.  A  reproduction  now  of  the  evi- 
dence on  which  the  contents  of  the  will  was  establislied  and  the 
judgment  was  rendered  in  1SG5  might  bo  impracticable,  and 
hence  to  set  aside  the  judgment  and  open  the  way  to  a  contest 
of  the  will  would  be  at  the  imminent  risk  of  allowing  the  ap- 
pellant an  advantage  from  his  own  unreasonable  delay. 

Affirmed. 
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The  Conclusiveness  of  Orders  granting  or  denying  the  probate  of 
wills  is  considered  in  the  monographic  note  to  Schultz  v,  Schultz,  60 
Am.  Dec.  353-362.  After  the  statutory  limitation  of  two  years  from 
the  probate  of  a  will  has  expired,  thereby  barring  all  contest,  the 
only  question  remaining  open  is  the  true  construction  of  the  instru- 
ment: Schlottman  v.  Hoffman,  73  Miss.  188,  55  Am.  St.  Rep.  527,  18 
South.  893.  Laches  as  barring  the  right  to  relief  are  considered  in 
the  monographic  notes  to  Smith  v.  Thompson,  54  Am.  Dec.  130-134; 
Bell  V.  Hudson,  2  Am.  St.  l\ep.  795-888.  As  to  laches  in  applying  for 
orders  to  sell  the  real  proi)erty  of  a  decedent,  see  the  note  to  Killough 
V.  Hinton,  26  Am.  St.  Kep.  22-29. 


BESSEMER  SAVINGS  BANK  v.  ANDERSON. 

[134  Ala.  343,  32  South.  716.] 

GARNISHMENT— Liability  for  Pajrment  of  Funds  on  Deposit. 

If  a  garnishee  bank  by  answer  admits  the  possession  of  money  de- 
posited by  the  defendant  in  the  original  suit  which  it  pays  out  to 
the  garnishing  creditor  before  judgment  against  it  in  the  garnish- 
ment proceedings,  it  is  not  thereby  relieved  of  liability  for  such  fund 
to  the  original  defendant,     (p.  40.) 

GAENISHJMENT— Defenses.— To  p.rotect  a  garnishee  as  to  a 
fund  admitted  to  be  in  his  hnnds.  it  must  have  been  ])aid  on  a  judg- 
ment in  garnishment  rendered  against  him,  or  as  against  the  garnishor, 
the  fund  must  have  been  paid  over  with  his  consent,     (p.  40.) 

GARNISHMENT— Conflicting  Claims.— If  a  garnishee  bank 
admits,  by  answer,  the  possession  of  money  deposited  by  the  defend- 
ant in  the  original  suit,  and  previously  thereto  it  has  notice  that 
such  money  is  claimed  by  a  third  person,  it  is  the  <luty  of  sucli 
garishee,  in  making  answer,  to  make  known  that  it  has  been  notified 
of  such  claim,  and  if  it  fails  in  this,  and  pays  the  money  after  notice 
of  such  claim,  it  does  so  at  its  peril,     (p.  40.) 

TRIAL— Instructions.— The  mere  failure  of  the  trial  judge  to 
mark  "given"  on  a  cliarge  requested  by  plaintiff  and  given  by  the 
court,  is  not  reversible  error,  in  the  absence  of  exception  taken  at 
the  time.     (p.  40.) 

r.  Scott,  for  tlie  appellant. 

Ward  &  Drennen,  for  the  respondent. 

'»'*5  HARALSON,  J.  R.  W.  Anderson  was  sued  in  the  jus- 
tice's court  March  2G,  1900,  by  J.  H.  Jolmson,  and  judgment 
was  rendered  against  him  therein  ^farch  31,  1900,  in  favor  of 
the  plaintiff,  for  $57.51.  To  collect  Ihe  debt,  the  plaintiff  gar- 
nished the  Bessemer  Savings  Bank.  The  garnishee,  on  April  5, 
1900.  appeared  on  sunmions.  and  aiiswered  an  ind(?htedne.ss  of 
$410.  It  did  not  ^et  up  in  its  aiiswiT  that  tlie  plaintiff  in  thi> 
Fuit  claimed  said   fund.     The   proof    on  the  part  of  plaintiff 
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showed,  without  dispute,  that  the  garnishee  was  notified  by  the 
defendant,  K.  W.  Anderson,  and  by  the  plaintiff,  before  it  made 
answer  to  the  garnishment  writ,  that  $370  of  the  fund  gar- 
nished belonged  to  the  plaintiff.  The  garnishee,  according  to 
plaintiff's  evidence,  afterward  paid  $310  to  the  plaintiff,  leaving 
in  its  hands  $60,  which  plaintiff  claimed,  and  wliich  this  suit 
is  brought  to  recover.  The  proof  also  showed,  without  conflict, 
that  the  money  in  the  hands  of  the  bank  had  been  dejiositf-d 
therein  by  R.  W.  Anderson  to  his  individual  credit,  but  ho 
and  the  plaintiff,  his  wife,  both  testified,  and  there  is  no  proof 
to  the  contrary  that  the  money  belonged  to  the  plaintiff;  and 
the  proof  also  shows,  without  dispute,  that  when  said  R.  W. 
Anderson  made  the  deposits,  he  informed  the  cashier  that  the 
funds  belonged  to  the  plaintiff,  except  $40  of  it. 

It  was  also  shown  that  proceedings  in  bankruptcy  had  been 
instituted  in  the  United  States  bankrupt  court  against  said 
R.  W.  Anderson,  but  that  the  same  had  been  dismissed  by  the 
order  of  that  court,  on  the  7th  of  July,  1900,  at  said  Ander- 
son's cost.  The  proof  also  tends  to  show  that  these  costs, 
amounting  to  $10.15,  were  paid  to  the  clerk  of  that  court  by 
the  garnishee,  on  the  12th  of  July,  1900,  but  it  is  not  shown 
that  the  same  were  paid  by  any  judpiu'ur  against  the  garnishee, 
nor  by  the  order  of  said  R.  W.  Anderson.  It  further  appears 
that  the  garnishee  paid  to  the  justice  of  the  peace  in  said  gar- 
nislimcnt  proceedings  against  it,  on  the  10th  of  July,  fOOO,*^'** 
the  snm  of  $69.85,  these  two  amounts  making  $110,  the  sum 
admitted  by  garnishee  to  be  in  its  hands  belonging  to  said  de- 
fendant R.  W.  Anderson,  but  it  appears  that  no  judgment  in 
said  justice's  court  had  boon  rendered  against  garnisliee  for  that 
or  any  other  sum,  nor  did  it  appear  that  the  same  was  paid  with 
the  knowledge,  or  by  the  direction  of  the  plaintiff,  but  the  same 
was  a  voluntary  payment  so  far  as  is  made  to  appear. 

The  plaintiff's  evidence  tended  to  show  that  the  $310  paid 
by  the  garnishee,  after  garnishment,  out  of  the  de[>osits  made 
by  the  defendant,  was  paid  to  plaintiff.  The  president  of  the 
garnished  bank  testified  that  it  was  paid  to  the  husband  of  tlie 
plaintiff.  But  this  is  immaterial.  There  was  left  in  the  hands 
of  the  garnishee,  without  any  question,  the  sum  of  $60,  claimed 
by  the  plaintiff  and  here  sued  for.  The  garnishee  admitted  that 
it  had  $410  in  its  hands  deposited  there  by  defendant,  and  se^kg 
to  defend  tliis  suit  on  the  grounds  that  the  money  in  its  hand* 
was  not  the  money  of  plaintiff,  and  she  has  no  right  to  sue  for 
and  collect  the  same,  in  any  ev(mt ,  and  that  the  money  paid  to 
the  justice  of  the  peace  in  said  garnishment  proceeding,  and  the 
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costs  paid  to  the  clerk  of  tlie  United  States  court  in  said  bank- 
ruptcy proceeding,  constitute  a  discharge  of  liability  for  said 
fund.  But  this  defense  cannot  avail  it.  'J'o  protect  it,  the  fund 
must  have  been  paid  on  a  judgment  in  garnishment  rendered 
against  it,  or,  as  against  the  garnishor,  that  it  was  paid  with 
her  consent:  Gunn  v.  Howell,  35  Ala.  144,  73  Am.  Dec.  484; 
Boss  V.  Pitts,  39  Ala.  GOG;  8  Am.  &  Eng.  Ency.  of  Law,  1197. 

It  is  true  that  when  said  E.  W.  Anderson  deposited  the  money 
in  bank  to  his  individual  credit,  that  fact,  witliout  more,  showed 
prima  facie  that  it  belonged  to  him,  but  not  conclusively  so.  If 
it  really  belongs  to  plaintiff,  the  fact  that  her  husband,  to  whom 
she  intrusted  it,  to  be  kept  for  her,  deposited  it  in  bank  to  liis 
own  credit,  did  not  change  her  title  to  it.  That  it  did  belong 
to  her,  he  and  she  both  swear,  and  he,  that  he  so  notified  the 
bank  at  the  time  he  made  the  deposit,  and  there  is  no  evidence 
to  the  contrary.  It  is  also  undisputed  that  after  the  writ  of 
garnishment  was  served,  '"^^  and  before  the  garnishee  answered 
garnishee  was  notified  that  plaintiff  claimed  $370  of  the  fund 
in  its  hand.  It  was  the  duty  of  the  garnishee  in  making  an- 
swer to  make  known  that  it  had  been  notified  that  plaintiff 
claimed  the  fund  or  a  part  of  it  in  his  hands,  and  if  it  failed 
and  paid  after  notice  of  such  claim,  it  did  so  at  its  peril.  Such 
failure  precluded  plaintiff  from  asserting  her  claim  to  the  fund 
in  the  justice's  court:  I^ewin  v.  Insurance  Co.,  62  Ala.  221; 
Donald  v.  Nelson,  95  Ala.  Ill,  10  South.  317;  Woodlawn  v. 
Purvis,  108  Ala.  513,  18  South.  530. 

The  mere  fact  that  the  trial  judge  did  not  mark  ''Given"  on 
a  charge  wliich  was  requested  by  plaintiff  and  which  was  given, 
is  not  reversible  error.  The  defendant  did  not  direct  tiie  at- 
tention of  the  court  to  the  failure,  and  took  no  exception  at  the 
time.  For  aught  appearing,  tlie  failure  of  the  judge  to  so  mark 
the  charge  was  a  mere  inadvertence;  Barnewall  v.  Murrell,  108 
Ala.  3G6,  18  South.  831. 

Affirmed. 


The  Scrvhe  of  TniMre  Prorcs9  ig  sufficient  notice  to  the  trustee  that 
the  ownership  of  funds  in  his  hands  is  in  question,  and  he  should 
p.wait  tlie  judcmcnt  of  tho  court  before  paying  the  funds  to  anyone. 
Not  to  do  so  is  to  act  at  his  peril:  Dow  v.  Taylor,  71  Vt.  337,  76  Am. 
St.  Rep.  775,  45  Atl.  220.  If  a  bank,  at  the  time  of  service  of  gar- 
nishment upon  it,  knows  that  a  fund  in  its  hands  belongs  to  the  de- 
fendant in  attachment,  it  is  liable  as  garnishee  for  puch  fund  snb- 
sequcntly  paid  over,  although  tho  deposit  stands  in  the  name  of  a 
third  person:  Ferrv  v.  Home  Sav.  Bani,  114  Mich.  321,  68  Am.  Si. 
Kep.  487,  72  N.  W."  181. 
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CARTER  V.  FIDELITY   AND    DEPOSIT    COMPANY  OF 

MARYLAND. 

[134  Ala.  369,  32  South.  632.] 

SXIEETYSHIP— Contribution— Sufficiency  of  Bill.  — A  bill  by 
one  surety  on  a  tax  collector's  bond  against  a  surety  on  another  of 
Buch  bonda  for  contribution,  alleg^ing  that  the  bond  upon  which  de- 
fendant was  surety,  was  executed  on  April  10,  1897,  and  that  such 
tax  collector,  "on  the  first  day  of  July,  1897,  defaulted  in  failing  to 
pay  over  to  the  county"  a  designated  sum,  is  not  subject  to  de- 
murrer upon  the  ground  that  it  fails  to  allege  that  sufli  tax  collector 
converted  such  money  subsequently  to  the  date  of  the  execution  of 
defendant's  bond,     (p.  43.) 

SXJEBTYSHIP— Contribution— Costs  of  Suit.— A  surety  upon 
an  official  bond,  who  has  paid  the  judgment  and  costs  recovered 
against  him,  is  entitled  to  contribution  from  his  cosurety,  not  only 
for  the  amount  of  their  principal's  default,  but  also  for  the  amount 
of  the  costs  of  the  suit  in  which  such  default  was  establislied,  if  such 
costs  were  not  frivolously  nor  needlessly  expended  in  defending 
the  suit.     (p.  44.) 

F.  K.  Buniberg,  for  the  appellant. 

Bestor,  Gray  &  Bestor,  for  the  respondent. 

S72  TYSON,  J.  The  bill  in  this  cause  was  filed  by  a  surety 
upon  one  of  a  series  of  bonds  executed  by  E.  B.  I>3tt,  as  tax 
collector  of  Mobile  county,  against  certain  of  the  sureties  upon 
other  bonds  for  contribution.  It  appears  from  the  bill  as 
amended  that  on  the  twenty-second  day  of  August,  1896,  Lett 
executed  a  bond  as  tax  collector  of  Mobile  county  in  the  penalty 
of  $100,000,  with  certain  of  the  respondents  as  sureties  thereon ; 
that  this  bond  was  approved  by  the  judge  of  probat^i  and  Lott 
entered  upon  the  duties  of  the  oiTice  as  such  tax  collector,  and 
continued  therein  until  the  fifteenth  day  of  September,  1897, 
when  he  resigned  his  office.  It  furtlicr  appears  that  in  1896,  in 
compliance  with  the  recommendations  of  the  grand  jury  of 
Mobile  county,  Ix)tt  was  required  to  give  additional  security  in 
the  sum  of  $50,000  as  such  tax  collector,  and  on  the  fourteentli 
day  of  January,  1897,  he  gave  bond  in  said  sum  with  sureties 
which  was  approved  by  the  judge  of  probate.  It  also  further 
appears  that  upon  the  application  of  one  of  the  sureties  upon 
the  last-mentioned  bond  for  his  discharge  as  surety  "notice  was 
issued  to  Lott  ordering  him  to  file  a  new  additional  bond  as  said 
tax  collector  of  Mobile  county  on  or  before  March  31.  1897. 
That  in  compliance  therewith  said  Lott,  as  such  tax  collector," 
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gave  four  bonds  witli  diireruiit  sureties  ag>^rog;iiiiig  in  amount 
$50,000,  which  were  taken  and  a})pi'oved  by  the  judge  of  probate 
of  .-aid  ^'^  county  on  the  lenth  day  of  April,  18'J7.  Tlie  bill 
as  amended  further  avers  "that  said  J.ott  continued  to  act  mider 
taid  bonds  as  such  tax  collector  and  that  the  sureties  ui)0u  said 
bonds  Were  not  thereafter  in  any  manner  discharged  a.>  sure- 
tics  U])on  said  bonds."*  On  the  fifteenth  day  of  June,  ISDT, 
the  complainant  in  the  bill  became  sole  surety  upon  another 
bond  or  Lott  as  tax  collector.  It  is  also  further  averred  that 
Lott,  as  tax  collector,  on  the  first  day  of  July,  ISO 7,  del'aulted 
in  failing  to  pay  over  to  the  county  of  Mobile  as  required  by 
law  the  sum  of  $13,309.54,  the  amount  of  the  taxes  which  he 
liad  collected  for  the  county  which  he  failed  to  pay  over,  and 
that  there  was  in  force  at  the  time  of  such  default  the  six 
bonds  above  stated  aggregating  $200,000.  It  is  further  averred 
that  the  county  of  Mobile  brought  suit  against  the  complainant 
as  surety  of  said  Lott  on  the  twenty-seventh  day  of  September, 
1897,  for  tlie  sum  of  $23,063.51,  claiming  said  sum  to  be  the 
amount  which  Lott  as  tax  collector  should  have  accounted  for 
and  paid  over  to  the  said  county  of  ]\Iobile  on  the  first  day  of 
July,  1897;  that  it  became  necessary  for  complainant  to  defend 
said  suit  and  by  reason  of  such  defense  said  amount  so  claimed 
was  reduced  to  $13,797.09,  for  which  the  county  oi)tained  judg- 
ment against  the  complainant,  together  with  the  costs  of  court; 
that  complainant  appealed  and  the  judgment  was  thereafter  af- 
firmed for  the  above  amount  with  interest,  damages  and  cosis 
amounting  to  $16,547.4:7,  whicli  complainant  paid  to  the  clerk 
of  the  circuit  court  of  ^Mobile  county  on  the  twentieth  day  of 
February,  1900.  It  is  further  averred  that  couiplainant  paid 
in  addition  the  sum  of  $76.10  costs  of  said  appeal,  amounting 
in  the  aggregate  to  $16,633.57.  The  bill  also  avers  that  de- 
fenses were  interposed  by  the  complainant  in  the  suit  against 
it  by  the  county  that  went  to  its  entire  claim,  and  the  adverse 
ruling  uj)on  one  of  the  defenses,  stated  in  the  bill,  was  the 
ground  of  appeal  to  this  court. 

The  prayer  of  the  bill  is  that  the  defendants,  sureties  upon 
tlie  other  bonds  given  by  Lott  as  tax  collector,  be  recpiired  to 
contribute  to  the  payment  of  tlie  amount  paid  by  comj)lainant 
for  his  default,  inclusive  of  costs  of  court  and  dainaL^es  upon 
app<\al,  in  pro])ortion  to  the  penalties  of  their  respective  bonds. 

374  rpj^g  jjj]]  £^g  amended  was  demurred  to,  and  the  demurrera 
being  overruled,  this  appeal  is  prosecuted  to  review  that  decree. 
The  only  demurrer  insisted  upon  in  argument  here  was  inter- 
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posed  by  Carter,  one  of  the  sureties  upon  one  of  the  four  bonds 
given  on  the  tenth  day  of  April,  1897,  the  penalty  of  wliich  is 
$:;i5,000.  It  is  insisted  by  tliis  demurrer,  consisting  of  many 
grounds,  tliat  the  bill  is  defective  in  failing  to  allege  that  tax 
collector  Lott  converted  money  of  the  county  subsequent  to  the 
tenth  day  of  April,  1897,  the  date  of  the  execution  of  dt^mur- 
rant's  bond.  The  averment  in  the  bill,  in  this  respect,  to  re- 
peat, is  that  "said  liott,  as  t;ix  collector,  on  the  first  day  of  July, 
1897,  defaulted  in  failing  to  pay  over  to  the  county  of  Mobile, 
as  required  by  law,  the  sum  of  $12,309.54,"  etc.  Proof  of  this 
fact  we  held  in  Fidelity  etc.  Co.  v.  ^lobile  Co.,  12-i  Ala, 
14'j,  27  South.  3S(),  was  sullicicnt  to  authorize  a  judgment  in 
favor  of  the  county  against  the  surety  upon  the  tax  collector's 
bond,  and  that  the  claim  by  the  surety  that  the  default  liad  in 
fact  occurred  prior  to  the  execution  of  the  bond  was,  if  sutli- 
cient  excuse,  defensive  matter.  The  allegation  of  tlie  default 
of  the  principal  alleged  in  the  bill  would  have  l)een  sufficient  if 
appellant  had  been  sued  by  the  county,  and  no  good  reason  can 
be  given  why  it  should  not  be  sufficient  when  sued  by  a  surety, 
who  had  paid  such  default,  for  contribution.  If  the  default  of 
the  principal  occurred  prior  to  the  execution  of  the  bond  by  ap- 
pellant, that  is  matter  of  defense  for  him  to  invoke. 

It  is  next  insisted  that  the  right  to  contribution  is  liniited  to 
the  aetual  default  of  the  principal,  and  should  not,  and  eanuot, 
embrace  the  cosls  of  the  suii  against  the  surety  in  wliicli  sueh 
default  was  established.  It  is  doublle.ss  true  that  when  the  de- 
f(  n.-e  of  a  suit  by  the  creditor  against  a  surety  was  needless  or 
frivohnis,  the  cost  of  such  suit  cannot  be  included  in  the  claim 
of  the  surety  for  contribution.  He  cannot,  of  cour.-e,  claim  for 
the  consequences  of  his  own  wrong.  Such  was  the  case  of  Jone^ 
V.  Jones,  IG  Ala.  515,  relied  upon  by  appellant.  The  surety 
there  was  secured  by  a  deed  of  trust  to  which  he  could  have  re- 
sorted for  the  payment  '^'^  of  the  princij)al's  default.  It  w<is 
needless  for  him  to  have  suffered  suit,  having  funds  in  his  own 
hands  out  of  which  he  could  have  discharged  the  debt.  While 
authorities  are  cited,  and  expressions  used  in  the  opinion  of  the 
court  in  that  case  indicating  that  the  surety  can  never  claim 
contribution  as  to  the  costs  and  damages  of  a  suit  against  him 
by  the  creditor,  the  decision  to  this  extent  was  unnecessary,  and 
the  reasons  given  therefor  are  not  sound.  It  was  sitid  that  the 
surety  ha^  the  right  to  stand  upon  the  terms  of  his  contract 
which  is  limited  to  the  payment  of  the  principal's  default,  an^ 
that  it  was  the  duty  of  the  surety  to  pay  the  debt,  if  just,  when 
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demanded  by  the  creditor.  It  has  been  repeatedly  held  that  the 
right  to  contribution  does  not  depend  on  contract.  "It  is  a 
principle  of  equity,  having  its  foundation  in  natural  justice, 
that  when  one  discharges  more  than  his  just  portion  of  a  com- 
mon burden,  another,  who  has  received  the  benefit,  ought  to  re- 
fund to  him  a  ratable  proportion":  Owen  v.  McGeliee,  61  Ala. 
440.  And  while  it  was  the  duty  of  the  surety  to  pay  the  debt, 
if  just,  when  demanded  by  the  creditor,  the  duty  rested  equally 
upon  the  cosurety  who  was  not  sued.  While  it  is  true  a  surety 
is  not  bound  to  await  the  bringing  of  suit  by  the  creditor  in 
order  to  entitle  him  to  contribution,  we  know  of  no  rule  which 
compels  him  to  accept  the  amount  claimed  by  the  creditor  as 
just  and  correct,  nor  of  any  rule  which  makes  his  dttermination 
of  its  validity  or  amount  conclusive  upon  his  cosurety.  If  thi; 
creditor  having  a  claim  against  several  sureties  may  select  the 
one  he  wishes  to  sue,  and  the  one  sued  is  limited  in  his  right 
of  contribution  to  the  actual  default  of  the  principal  exclusive 
of  the  costs  of  suit,  he  can,  by  his  selection,  to  the  extent  of  tlie 
costs  of  the  auit,  make  a  victim  of  the  surety  sued,  and  thus 
make  the  common  burden  personal  oppression.  We  think  the 
true  rule  is  that  where  the  surety  obtains  any  advantage  from 
the  suit,  or  where,  although  the  resistance  of  the  suit  was  un- 
successful, there  was  reasonable  ground  of  defense,  if  he  acted 
as  a  prudent  man  would,  in  the  liglit  of  facts  and  circumstances 
showing  a  probability  of  success  in  whole  or  in  part,  tlie  surety 
sued  should  be  entitled  to  include  the  costs  and  damages  ^'** 
of  the  suit  in  his  claim  for  contribution  against  his  cosureties. 
His  cosureties  ouglit  not,  and  cannot,  complain,  for  the  burden 
of  paying  the  debt  rested  equally  upon  them,  and  they  could 
have  prevented  suit,  or  even  stopped  it  after  its  commeneeinent, 
by  paying  the  demand  of  the  creditor.  The  extra  liahility  for 
tlie  costs  and  damages  of  suit,  not  frivolously  nor  needlessly 
defended,  should  not  be  imposed  upon  one  of  several  equally 
bound  at  the  caprice  of  the  common  creditor,  any  more  than 
the  payment  of  the  debt  itself.  Particularly  is  this  true  where, 
as  in  the  case  in  hand,  the  amount  of  the  common  liability  is 
not  necessarily  the  amount  named  in  the  bond  or  instrument, 
but  must  have  been  ascertained  by  matter  extraneous  thereto: 
3  Am.  Sc  Eng.  Dec.  in  Eq.  171:  7  Am.  &  Eng.  Eucy.  of  Law, 
2d  ed.,  344;  1  Ikandt  on  Suretysliip.  sec.  2S3.  According  io 
the  averments  of  the  bill,  in  consequence  of  the  defense  of  the 
suit  bv  complainant,  the  demand  of  the  common  creditor  was 
reduced    in  the  lower    court    from    $23,062.51  to    $13,797.69. 


Nov.  1902.J  MiLLiKKN  V.  Cabmicuakl,  45 

The  defense  of  the  suit,  therefore,  was  not  only  reasonable,  but 
was  a  manifest  advantage  to  the  other  sureties,  and  we  are  not 
prepared  to  hold  that  the  prosecution  of  the  appeal  to  tliia 
court  was  unreasonable. 

The  contention  that  the  bond  upon  which  appellant  Carter 
was  surety  was  not  a  statutory  bond  is  without  merit.  The 
bill  clearly  avers  that  Lott,  as  tax  collector,  was  required  under 
the  statutes  to  give  the  bond  and  that  it  was  acted  under  by  hiui. 
Therefore,  although  it  may  be  subject  to  objection  as  to  penalty, 
time  of  approval,  etc.,  its  stands  by  virtue  of  the  statute  in  the 
place  of  the  official  bond,  subject  to  all  the  remedies  of  a  bond 
executed,  approved  and  filed  according  to  law  (Code  1896,  sec. 
3089;  Code  1886,  see.  1T5),  including  tiiose  conferred  by  sec- 
tions 300  and  286  of  the  Code  of  1886  (soclions  3132  and  3113 
of  Code  of  1896)  upon  sureties  among  themselves. 

Nor  is  the  objection  to  the  dismissal  of  the  bill  as  to  two  of 
the  sureties  who  paid  to  complainant  their  proportion  of  the 
debt  well  taken.  The  liability  of  appellant  Carter  was  not 
thereby  increased. 

^'''^  We  have  considered  the  objections  raised  by  the  demurrer 
to  the  bills  which  have  been  argued,  and  we  find  no  error  in  the 
decree. 

Affirmed. 


A  Surety  i*  Entitled  to  Contrif)utiot)  for  costs  and  expenses  in  de- 
fending a  suit,  including:  counsel  fees,  if  the  defense  was  prudent: 
Connolly  v.  Dolan.  '21:  R.  I.  60,  84  Am.  St.  Rep.  816,  46  Atl.  36; 
Gross  V.  Davis,  87  Teau.  226,  10  Am.  St.  Rep.  635,  II  S.  W.  92. 


MTLLIKIN  &  CO.  r.  CARMICHAEL  &  FI.YNT. 
[134  Ala.  623,  33  South.  9.] 

HOMESTEADS— Lease  of  Interest  in  Before  Final  Proof  of 
Entry. — A  lease  of  the  timber  interest  in  a  homestead  execute*!  before 
final  proof  is  made  of  the  homestead  entry  of  the  land  ia  absolutely 
void.     (p.  46.) 

R.  D.  Crawford  and  W.  W.  Sanders,  for  the  appellant, 

n.  A.  Pierce,  for  the  respondent. 

«**  DOWDEIiL,    J.      The    undisputed    facts    in    this   case 
show  that  the  lease  under  which  the  complainants  claim  wa« 
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executed  by  Burns  and  wife  to  Xininiocks  &  Molviu  on  Decem- 
ber 21,  189G,  and  that  at  this  time  Bums  and  wife  were  resi- 
inf^  upon  the  land,  which  had  been  entered  by  Burns  under  the 
homestead  law  of  the  United  States,  the  same  being  government 
land.  That  Burns  had  not  at  the  time,  and  not  until  two  days 
later,  on  December  *^-^  23d,  perfected  his  entry  and  received 
certificate  of  homestead  on  final  proof  of  entry.  That  tlie 
execution  of  the  lease  was  not  acknowledged  before  any  ollicer, 
but  was  attested  by  one  witness.  That  on  May  25,  1897,  ihe 
lease  wa,?  transferred  by  Nimmocks  &  Melvin  to  the  Peacock  & 
Hunt  Naval  Stores  Compan}^,  and  afterward  by  the  latter  to  the 
com])lainant  Carmichael,  a;id  by  him  of  an  undivided  lialf  in- 
terest to  the  co-complainant  Flynt.  That  on  May  27,  1897,  an 
acknowledgment  of  its  execution  was  made  by  Burns  and  wife 
before  an  officer  in  the  prescribed  form  of  the  Code  for  the 
conveyance  of  the  hoinet-tcad.  That  at  the  time  of  this  ac- 
knowledgment by  Burns  and  wife  there  was  no  redelivery  of 
the  lease,  nor  any  additional  or  new  consideration,  but  simply 
an  acknowledgment  by  them  of  its  execution  of  the  date  of  its 
delivery,  December  21,  189 G. 

It  is  conceded  in  argument  that  without  the  wife's  acknowl- 
edgment taken  separate  and  aj)art  from  the  husband,  the  lease 
was  void,  but  it  is  contended  that  the  subsequent  acknowledg- 
ment validated  what  was  otherwise  a  void  deed.  If  tlie  lessors, 
Burns  and  wife,  at  the  time  of  the  execution  of  the  lease,  had 
been  clothed  with  the  right  to  make  the  same,  tliis  contention 
would  be  sound  and  find  support  in  adjudication  by  this  court. 
But  such  is  not  the  case  before  us.  The  lease  was  void  for 
another  reason  than  that  of  a  lack  of  sufficient  acknowh^igment 
by  the  wife  for  the  conveyance  of  the  homestead.  At  the  date 
of  its  execution,  the  homestead  entry  not  having  been  perfected, 
Bums  was  prohibited  under  the  homestead  law  of  the  United 
States  on  grounds  of  public  policy  from  conveying  or  making 
any  contract  to  convey  any  inttrest  in  the  land,  and  any  con- 
veyance by  him  was  absolutely  void:  Anderson  v.  Corkins,  l'!5 
U.  S.  483,  10  Sup.  Ct.  Rep.  905;  Mulloy  v.  Cook,  101  Ala.  17S, 
10  South.  349,  17  South.  899;  Woodstock  Iron  Co.  v.  Strickland, 
121  Ala.  616,  25  South.  818.  The  subsequent  acknowledgment 
by  Burns  and  wife  was  nothing  but  a  formal  admission  by 
them  of  their  execution  of  the  lease  of  December  21,  1896.  This 
certainly  could  give  no  more  validity  to  the  deed  than  if  the 
acknowledgment  had  been  made  nt  tlie  time  of  its  execution,  and 
yet  if  it  had  been  so  made,  tlie  ]ea-;e,  notwithstanding,  would 
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liave  *^"  been  void.  It  is  wliolly  difTcrent  in  principle  from 
the  case  of  a  conveyance  by  husband  and  wife  of  the  home- 
stead where  they  have  the  legal  right  to  convey,  and  the  con- 
veyance fails  by  reason  of  a  noncompliance  with  a  prescribed 
form,  which  they  have  a  right  to,  and  may,  remedy  by  subse- 
quent acts.  In  such  case  it  is  the  omission  tiiat  avoids  the 
deed,  and  which  may  be  remedied  by  the  parties.  In  the  ca?e 
before  us  it  is  the  commission,  or  the  act  itself,  and  that  winch 
is  forbidden  on  grounds  of  public  policy,  that  avoids  the  deed, 
and  it  is  not  in  the  power  of  tlie  parties  to  give  validity  to  the 
act.  This  view  of  the  case  renders  it  unn<  ci  ssiry  to  notice 
other  questions  raised  in  the  record  and  discussed  in  the  briefs 
of  counsel. 

The  cause  was  submitted  for  final  decree  upon  the  pleadings 
and  proof,  and  a  decree  was  rendered  granting  the  complain- 
ants relief  prayed  for.  For  the  reasons  above  given  the  decree 
will  be  reversed,  and  a  decree  will  be  here  rendered  dissolving 
the  injunction  and  dismissing  complainant's  bilL 

Reversed  and  rendered. 


A  Pre-rmptor  AcQuirca  no  Estate  in  public  lands  until  the  amount 
of  the  purchase  money  has  been  paid:  Wittenbrock  v.  Wheaton,  128 
Cal.  l.^O,  79  Am.  St.  Rep.  82,  60  Pac.  664.  And  it  is  held  that  a  con- 
tract to  sell  and  convey  land  taken  up  under  the  homestead  laws, 
made  before  final  proof,  is  void:  MofFatt  v.  Bulson,  31  Am.  St.  Bep. 
192.  See,  also,  Pevey  v.  Jones,  71  Miss.  647,  42  Am.  St.  Rep.  486,  16 
South.  252;  Anderson  v.  Yoakum,  94  Cal.  227,  28  Am.  St.  Rep.  121,  29 
Pac.  500.  A  valid  mortgage,  so  it  is  held  in  Weber  v.  Laidler,  26 
Wash.  144,  90  Am.  St.  Rep.  726,  66  Pac.  400,  may  be  made  upon 
povernment  land,  entered  under  the  homestead  act,  prior  to  the 
issuance  of  a  patent,  if  title  is  subsequently  acquired.  See  the  mono 
graphic  note  to  Wilcox  v.  John,  52  Am,  St.  Bep.  249-254,  on  encum- 
brances by  claimants  of  public  lands. 
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HENLEY  V.  JOHNSTON. 

[134  Ala.  646,  32  South.  1009.] 

ADMINISTRATOR'S  SALES— Petition  for  by  Authorized  Per- 
son.—It  la  eaential  to  the  validity  of  a  decree  for  the  sale  of  land 
of  a  decedent  to  pay  debts  that  the  proceeding  be  instituted  and 
maintained  by  the  personal  representative  of  the  deceased,     (p.  49.) 

ADMINISTRATOR'S  SALES.— A  decree  for  the  sale  of  de- 
cedent's land  for  the  payment  of  debts  is  void,  if  the  petitioner's 
appointment  as  administrator  de  bonis  non  is  void.     (p.  49.) 

JURISDICTION  of  Probate  Courts— Presumption.— It  must  be 
presumed  that  there  was  a  vacancy  in  the  administration  by  resigna- 
tion or  removal  of  the  former  administrator,  to  sustain  an  order  of 
the  probate  court  granting  letters  of  administration  de  bonis  non. 
(p.  49.) 

ADMINISTRATORS  DE  BONIS  NON— Validity  of  Appoint- 
ment.— Averments  in  a  petition  for  letters  of  administration  de 
bonis  non,  showing  that  the  petitioner  was  the  former  administrator 
and  had  performed  the  duties  of  his  office,  that  his  final  account  was 
stated,  audited,  and  approved  on  a  certain  date,  that  there  were 
unadministered  assets  of  the  estate,  unpaid  debts,  and  that  the  estate 
was  insolvent,  are  sufficient  to  give  the  court  jurisdiction  to  appoint 
an  administrator  de  bonis  non  without  an  averment  that  such  former 
administrator  Had  been  finally  discharged  by  order  of  court,  (p. 
49.) 

ADMINISTRATOR'S  SALES— Insolvent  Estate.— On  a  peti- 
tion for  the  sale  of  lands  of  an  insolvent  estate  to  pay  debts,  the 
decree  of  insolvency  makes  a  prima  facie  case  of  necessity  for  the 
sale,  dispensing  with  the  necessity  of  taking  depositions  as  in 
chancery  cases,  and  substituting  such  decree  for  proof  of  the  exist- 
ence of  debts,  and  insufficiency  of  personal  assets,     (p.  50.) 

ADMINISTRATOR'S  SALES— Allegation  of  Ownership.- A 
petition  for  the  sale  of  lands  of  a  decedent  to  pay  debts  sufficiently 
shows  his  legal  title  or  equitable  right  therein  at  the  time  of  his 
death,  when  it  alleges  that  he  "died  seised  and  possessed  of  certain 
interests  and  rights'"  in  such  land,  not  definitely  known  to  the  peti- 
tioner,    (p.  50.) 

ADMINISTRATOR'S  SALES  —  Description  of  Land.  —  Tf 
neither  the  petition  for  the  sale  of  lands  of  a  decedent  to  pay  debts 
nor  the  decree  thereunder  sufficiently  describes  the  land  to  indicate 
with  any  degree  of  accuracy  in  what  section,  township,  and  range 
they  are  located,  when  such  description  is  attempted,  the  decree  and 
■ale  ia  defective  and  may  be  set  a^de.     (p.  51.) 

Smith  &  Smith,  for  the  appellant. 

F.  Johnston,  for  the  respondent. 

•*»  TYSON,  J.     The  order  of  the  probate  conrt  granting 
letters  of  administration  is  not  appealed  from,  and  its  validity 
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is  only  involved  in  the  attack  made  upon  the  decree  ordering 
a  sale  of  the  lands  of  the  intestate  to  pay  debts  upon  the  peti- 
tion of  the  achninislratur  to  whom  lellcrs  of  udiuiniitration  dii 
bonis  non  had  been  herctoi'ure  grantcil.  'J'he  right  to  prefer 
the  application  to  have  the  lands  sold  to  pay  debts  devolves 
alone  upon  '^■^"  the  pergonal  repieseiiiative.  It  is,  therefore, 
essential  to  the  validity  of  the  decree  of  sale  that  the  proceed- 
ing be  instituted  and  maintained  by  him  :  Code,  sec.  155;  Land- 
ford  V.  Dunklin,  71  Ala.  594.  It  follows,  therefore,  t!iat  if  the 
petitioners  appointment  as  adiuiiiistrator  de  bonis  non  was 
void,  that  the  decree  of  sale  was  voi<L  \Vas  his  appointment 
void?  In  answering  this  question  it  is  well  to  bear  in  mind 
that  this  is  a  collateral  attack  ui)on  the  order  granting  the  let- 
ters to  him.  In  the  matter  of  appointnu-nt  of  an  administrator 
de  bonis  non  courts  of  probate  are  courts  of  original,  unlimited 
and  general  jurisdiction,  just  as  they  are  in  the  exercise  of  their 
jurisdiction  in  the  appointment  of  an  adnnnislraior  in  chief. 
"Xothing  is  iiitended  to  be  without  its  jurisdiction  except  that 
which  so  appears  specifically."  In  other  words,  it  nmst  be 
presumed,  in  the  absence  of  an  ailirmative  showing  to  the  con- 
trary, that  there  was  a  vacancy  in  the  administration  by  resigna- 
tion or  removal  of  the  former  administrator  to  sustain  the  order 
of  the  court  in  granting  the  letters:  Ikelheimer  v.  Chapman,  32 
Ala.  G7G;  Sims  v.  Waters,  Go  Ala.  442;  Gray  v.  Cruise,  3G  Ala. 
559 ;  Allen  v.  Kellam,  G9  Ala.  442 ;  Bean  v.  Chapman,  73 
Ala.  1-10;  Landford  v.  Dunklin,  71  Ala.  594. 

In  the  petition  for  letters  it  is  shown  tliat  the  petitioner  had 
been  former  administrator  and  had  performed  the  duties  of  said 
administration,  his  final  accounts  being  audited,  stated  and  ap- 
proved on  about  the  twelfth  day  of  February,  1894,  and  that 
there  are  assets  belonging  to  said  cst-ate  unadministercd,  that 
the  estate  is  insolvent  and  that  the  debts  have  never  been  paid 
in  full. 

It  is  not  shown  by  the  averments  of  this  petition  or  otherwise 
whether  the  petitioner  as  former  administrator  had  been  dis- 
cliarged  by  an  order  from  his  ofTice  as  administrator.  If  he 
had,  the  fact  that  he  made  a  final  settlement  and  was  dis- 
charged is  entirely  consistent  with  the  presumption  that  he  did 
so  after  resigning  or  his  removal  for  cause  from  oiTico.  If  he 
was  not  discharged  by  an  order,  then  the  order  appointing  him 
administrator  de  bonis  non  and  liis  act  'of  qualifying  as  sucli 
amounted  to  a  relinquishment  or  resignation  of  his  ^®*  former 
letters:  Turner  v,  Wilkins,  56  Ala.   173.     So,  then,  in  either 
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aspect,  the  grant  of  letters  is  not  void;  and  as  administrator  do 
bonis  non  he  is  tlie  proper  person  to  make  application  for  the 
sale  of  the  lands  of  the  decedent  to  pay  the  debls  of  the  estate. 

it  cannot  be  doubted  tliat  tlie  lands  are  suhject  to  the  pay- 
ment of  the  debts  of  the  decedent  if  the  personal  property  is 
insufficient  to  pay  them,  and  that  they  may  be  subjected  by  the 
probate  court  upon  proper  application  of  the  administrator  de 
bonis  non.  That  they  are  still  the  property  of  the  decedent 
and  that  there  are  debts  still  unpaid  is  clearly  shown  by  the 
averments  of  the  petition.  It  is  also  shown  that  the  personal 
property  was  insufficient  to  pay  the  debts,  and  the  estate  has 
been  decreed  to  be  insolvent  by  a  court  of  competent  jurisdic- 
tion. The  decree  of  insolvency  makes  a  prima  facie  case  of 
necessity  for  the  sale  of  the  lands,  dispensing  with  the  neces- 
sity of  taking  depositions  as  in  chancery  cases,  substituting  the 
decree  for  proof  of  the  existence  of  debts  and  of  the  insufficiency 
of  personal  assets:  Code,  sec.  32G;  Meadows  v.  Meadows,  78 
Ala.  240;  Dolan  v.  Dolan,  89  Ala.  256,  7  South.  425;  Chandler 
v.  Wynne,  85  Ala.  301,  4  South.  653. 

It  is  insisted,  however,  that  the  decree  of  sale  should  not 
stand  because  It  appears  that  the  former  administration  of  the 
estate  was  had  in  the  cliaucery  court.  This  may  bo  conceded, 
but  it  is  not  made  to  appear  that  the  administration  is  still 
pending  in  that  court.  ¥ot  auglit  appearing,  that  court  has 
Avound  up  tlie  former  administration  and  has  not  now  a  right 
to  exercise  its  jurisdiction  in  the  furtlier  administration  of  the 
estate.  No  objection  or  defense  of  tliis  sort  appears  to  have 
been  interposed  in  the  court  below,  and  there  is  nothing  in  the 
record  which  wouUl  justify  the  conclusion  that  the  fact  exists. 
We  certainly  cannot  presume  it  in  face  of  the  rule  that  requires 
us  to  indulge  the  presumption  of  correctness  in  favor  of  the 
decree  appealed  from  until  error  is  sliown. 

Again,  it  is  objected  tliat  tlie  petition  is  defective,  in  tliat 
it  fails  to  show  by  tlie  allegations  that  the  decedent,  at  the  time 
of  his  death,  liad  or  owned  eitlier  a  **^^  legal  or  equitable  riglit 
or  interest  in  the  lands  sought  to  be  sold.  There  is  no  merit 
in  this  contention.  It  is  distinctly  averred  that  he  "died  seised 
and  possessed  of  tlio  following  described  real  estate,  to  wit: 
Certain  interests  and  riglits,  not  definitely  kno-wn  to  your  pe- 
titioner in  and  to  al)0ut  forty-eight  tracts  of  land,"  etc.  It  is 
of  no  consequence  that  the  interest  and  rights  of  the  decedent 
in  and  to  the  lands  were  not  definitely  known  to  tlie  petitioner. 
The  fact  necessarv  to  be  averred  is  that  the  decedent  owned 
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either  a  legal  or  equitable  right  or  interest  in  the  lands  sought 
to  be  sold:  Jones  v.  VVoodstoclc  Iron  Co.,  1)5  Ala.  551,  10  bouth. 
G35.  However,  it  is  indispensable  that  the  petition  accurately 
deseribe  the  lands:  Code,  sec.  158;  Gilchrist  v.  JShackleford,  'iZ 
Ala.  7;  Wriglit  v.  Ware,  50  Ala.  5M).  This  was  not  done. 
Neitlier  does  the  decree  accurately  describe  them.  There  is 
nothing  to  indicate,  with  any  degree  of  accuracy,  in  what  sec- 
tion, township  and  range  they  are  located.  Kot  even  the  initial 
letters  denoting  the  section,  township  and  range  used  to  indi- 
cate their  location  by  the  government  survey.  It  is  true  somv; 
figures  are  set  down,  for  instance,  "8 — 13 — 5  opposiie  to  E.  -J 
of  N.  W.  ^— E.  -I  of  S.  E.  i,"  but  wliat  these  figures  denote  or 
represent  is  matter  purely  conjectural.  This  omission  renders 
the  petition  defective,  for  which  the  decree  must  be  reversed: 
Wright  V.  Ware,  50  Ala.  519;  Long  v.  Pace,  42  Ala.  495. 
Eeverscd  and  remanded. 


Executors  and  Administrators. — The  conimon-law  powers  of  ex- 
ecutors and  idministrators  are  considered  in  the  monofrraphic  note 
to  Fletcher  v.  American  Trust  etc.  Co.,  78  Am.  St.  Rep.  171-207. 
Collateral  attack  on  the  rig^ht  of  an  acting^  administrator  is  considered 
in  the  monojjraphic  note  to  Dobler  v.  Strobol,  81  Am.  St.  Rep.  5^o- 
^■Ci2.  And  administrators  de  bonis  non  are  considered  in  the  mono- 
graphic note  to  Potts  v.  Smith,  24  Am.  Dec.  379-390. 

Administratorfi'  Snlrs. — A  petition  filed  by  an  administrator  de 
bonis  non  with  the  will  annexed  for  the  sale  of  the  decedent's  lamls, 
which  alleges  that  the  estate  is  owing  debts  to  a  certain  amount, 
that  the  personal  property  is  insufficient  to  pay  them,  and  that  tho 
will  gives  no  power  to  sell  the  lands,  is  sufficient  to  confer  jurisdic- 
tion on  tho  court  to  order  the  sale:  Moore  v.  Cottingham,  113  Ala. 
148,  r,9  Am.  St.  Rep.  100,  20  South.  994.  But  the  power  of  a  probate 
court  to  direct  the  sale  of  a  decedent's  realty  for  the  payment  of 
debts  arises  only  upon  tho  presentation  by  the  legal  and  regulnr 
administrator  of  tho  petition  prescribed  by  law:  Long  v.  Burnett.  13 
Iowa,  28,  81  Am.  Dec.  420.  To  require  an  accurate  and  exact  descrip- 
tion of  the  property  in  the  petition  is  too  strict  a  rule:  Stuart  v. 
Allen,  16  Cal.  473,  76  Am.  Dec.  551.  For  an  insufficient  desf riiition, 
see  Hanson,  v.  Ingwaldson,  77  Minn.  533,  77  Am.  St.  Bep.  692,  80  N. 
W.  702. 


62 


Ameuican  State  Eei-outs,  Vol.  92.      [Alabama, 


PPtIM  &  KIMRELL  v.  IiAM^[EL. 

[134  Ala.  652,  32  South.  1006.] 

ALTERATION  OF  WRITINGS.— The  avoidauce  of  a  contract 
ty  a  material  alteration  after  its  execution  by  an  interested  party, 
without  the  knowledge  and  consent  of  the  maker,  does  not  depend 
on  the  question  of  detriment  to  the  maker,     (p.  53.) 

NEGOTIABLE  INSTRUMENTS— Marginal  Figures.-If  the 
marginal  figures  on  a  bill  or  note  do  not  correspond  with  the  amount 
■written  in  the  body  of  the  instrument  the  latter  will  always  control. 
The  marginal  figures  are  no  part  of  the  instrument,     (p.  53.) 

ALTERATION  OF  WRITINGS— Marginal  Figures.-If  the 
amount  is  expressed  in  the  body  of  a  note,  an  alteration  in  the  mar- 
ginal figures  is  not  a  material  alteration,     (p.  53.) 

NEGOTIABLE  INSTRUMENTS— Signature  in  Blank.— The 
inaker,  by  signing  and  delivering  his  note  in  blank,  thereby  authorize9 
the  payee  to  fill  in  the  blank,     (p.  53.) 

NEGOTIABLE  INSTRUMENTS —Filling  in  Blanks.— If  au- 
thority to  fill  blanks,  left  in  a  negotiable  instrument,  has  been  ex- 
ceeded, the  instrument  is,  nevertheless,  enforceable  in  the  hands  of 
a  transferee  for  value,  who  comes  regularly  by  it,  witiioat  notice  that 
the  authority  has  been  exceeded,     (p.  54.) 

NEGOTIABLE  INSTRUMENTS— Defenses.— A  negotiable 
rote,  transferred  to  secure  a  pre-existing  debt,  makes  the  transferee 
a  bona  fide  holder  for  value,  and  the  note  in  his  hands  is  not  subject 
to  equities  between  the  original  parties  of  whicli  he  has  no  notice, 
(p.  54.) 

NEGOTIABLE  INSTRUMENTS— Defense  of  Payment.— Pay- 
ment by  the  maKer  to  the  original  payee  is  no  defense  as  against 
the  transferee  of  a  negotiable  instrument  for  value,  before  maturity, 
and  without  notice,     (p.  54.) 

NEGOTIABLE  INSTRUMENTS— Defenses.— If  a  negotiable 
note  is  indorsed  and  delivered  to  one  indiviilually,  who  sues  tliereon, 
evidence  of  the  extent  of  the  indebtedness  of  the  payees  to  a  part- 
nership of  which  the  holder  of  the  note  is  a  meuiber,  is  not  maleriai 
or  admissible,     (p.  54.) 

W.  1).  Dunn  and  Mcintosh  &;  Kicli,  for  the  appellants. 

Fitt^,  Stoutz  &  Arnibreclit,  for  the  rcspon'lents. 

^•'^  DOWDELL,  J.  The  instrument  sued  on  \v,is  drawn  up 
'by  the  Jiayee,  Eitzpatrick  &  Co.,  leaving  a  blank  to  be  filled  in 
hy  the  makers  \vith  the  amount,  but  Avith  marginal  figures  of 
•^'$1,500,"  and  in  tliis  form  was  sent  to  the  dcfi/ndants,  Prim  & 
Kinibell,  for  execution,  and  it  was  by  them  signed  and  r.-turned 
to  Fitzpatrick  &  Co.,  without  writing  any  amount  m  the  body, 
but  leaving  the  blank  to  be  fdled  in  by  the  payee.  Fitzpatrick 
&  Co.  filled  in  the  blank  by  writing,  "one  thousand  dollars," 
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and  changed  the  marginal  figures  from  $1,500  to  $1,000,  to 
correspond  witli  the  writing  in  the  body  of  the  pap^T.  Fitzpat- 
riek  &  Co.  then  indorsed  the  instrument  in  bhuik,  and  before 
maturity  delivered  the  same  to  the  plaintiff  as  collateral  security 
on  a  debt  then  owing  by  them  to  him,  and  in  consideration  of 
an  extension  by  the  plaintiff  of  their  said  indebtedness.  It  is 
not  pretended  that  the  plaintiff  had  any  knowledge,  at  or  j)ri()r 
to  the  time  of  the  transfer  of  the  paper  to  him,  of  the  alteration 
of  the  marginal  figures  by  Fitzpatrick  &  Co. 

The  instrument  by  the  statute  is  made  negotiable  paper: 
Code,  sec.  8G9;  Louisville  Banking  Co.  v.  Ciray,  1.^;!  Ala.  251, 
b'-i  Am.  St.  liep.  120,  2G  South.  2Uo,  and  authorities  there  cited. 
iJid  the  changing  of  the  marginal  iigur.  s  from  "';i^l,-^UU''  to 
"$1,000"  constitute  sueh  an  alteration  as  to  avoid  the  con- 
tract? It  is  evident  that  the  change  whicli  Avas  made  was  in 
the  interest  of  the  makers,  and  consequenily  of  no  deti'iment  to 
them.  But  avoiding  a  contract  by  a  material  alteration  after 
its  execution  by  an  interested  party  without  the  knowledge  and 
const.'Ut  of  the  maker  does  not  depend  on  the  '^"'•'  (piestion  of 
detriment  to  the  maker:  See  Brown  v.  Johnson  Bros.,  I'll  Ala. 
293,  85  Am.  St.  Eep.  131,  28  South.  579,  wh.ere  the  subject  is 
discussed   and  authorities  cited. 

It  is  a  well-settled  projiosition  of  law  that  in  a  hill  or  note, 
"where  the  figures  in  the  margin  do  not  corrt^sj'ond  with  the* 
amount  written  in  the  body,  the  latter  will  always  control.  It 
has  been  held  that  tlu;  marginal  figures  are  no  p;irt  of  the  bill 
or  note:  Smith  v.  Smith.  53  Am.  Dec.  G52,  ami  i;otes  to  that 
case.  In  1  Daniel  on  Xegoiinlde  Instruments,  third  (''lition, 
page  on.  section  SO,  it  is  said:  '"Marginal  figures  ai'e  reallv  not 
a  part  of  the  instrument,  but  a  mere  meiiKu-andum  of  the 
amount":  See,  also.  4  Am.  &  Fng.  Ency.  of  Law,  2,1  ed., 
130.  But  without  d(!termining  how  far  the  niar_:inal  tigures 
are  a  material  part  of  the  instrument  where  no  amoiitu  is  ex- 
j>ressed  in  the  body,  wc  are  satisfied  on  authority  and  reasnii 
that  where  the  amount  is  written  in  the  body  of  the  instiunieiit, 
the  marginnl  figures  do  not  constitute  such  a  ninteri.il  jiart  as 
tliat  an  alteration  of  tlie  same  would  amount  to  a  ni:iiei-i;il  al- 
teration of  the  contract.  Since  tlie  wriling  in  tlie  holv  con- 
trols, the  marginal  figures  ar(>  whollv  nnimi'ortnnt.  If  Lrini 
<*c  Kimbell  had  filled  in  the  blank  hv  writing  "one  t^M-msanJ 
dollars."  it  is  quite  el(>ar  that  the  subsecjuent  change  of  the  mar- 
ginal figures  of  $L5no  fo  $1,000,  to  correspond  \y\V:\  the  writ- 
ing in  the  body,  would  have  made  no  material  alteration  in  the 
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contract.  Signing  the  note  in  blank  as  was  done,  and  returning 
it  to  the  payee  in  that  condition,  was  authority  to  the  payee  to 
fill  in  the  blank:  First  Nat.  Bank  v.  Johnston,  97  Ala.  G6A,  11 
South.  G90;  Eobcrtson  v.  Smith,  18  Ala.  225;  Huntington  v. 
Bank,  3  Ala.  186.  Where  authority  to  fill  blanks  left  in  a  ne- 
gotiable instrument  has  been  exceeded,  the  instrument,  not- 
withstanding, will  be  enforceable  in  the  hands  of  a  transferee 
for  value  who  comes  regularly  by  it  without  notice  that  the  au- 
thority had  been  exceeded:  Winter  v.  Pool,  101  Ala.  583,  IG 
South.  543;  Huntington  v.  Bank,  3  Ala.  186;  2  Am.  &  Eng. 
Ency.  of  Eaw,  1st  ed.,  340,  and  note  4.  Whatever  may 
have  been  the  effect  as  between  the  payee  and  maker  as  to 
the  marginal  figures  indicating  what  amount  the  maker  in- 
tended for  the  payee  to  fill  in  the  blank  left  **"'*  in  the  in- 
strument, we  need  not  decide;  but  in  such  case,  for  the 
same  reason  that  a  negotiable  instrument  in  the  hands  of 
an  innocent  transferee  for  value  in  due  course  of  business  is 
enforceable,  where  the  authority  given  to  fill  blanks  has  been 
exceeded,  the  understanding  or  intention  of  the  maker  and 
payee,  or  either  of  them,  could  not  affect  the  right  of  an  inno- 
cent transferee  for  value.  A  negotiable  note  transferred  to  se- 
cure a  pre-existing  debt  makes  the  transferee  a  bona  fide  holder 
for  value,  and  the  note  in  his  hands  is  not  subject  to  equities 
between  original  parties  of  which  he  had  no  notice;  Louisville 
Banking  Co.  v.  Howard  &  Kornegay,  ]2o  Ala.  380,  82  Am.  St. 
Eep.  126,  26  South.  207;  Louisville  Banking  Co.  v.  Gray,  123 
Ala.  251,  82  Am.  St.  Eep.  120,  26  South.  205;  First  Nat.  Bank 
V.  Johnston,  97  Ala.  655,  11  South.  690;  Spira  v.  Ilorn- 
thall,  77  Ala.  145;  Connerly  v.  Planters'  etc.  Lis.  Co.,  66  Ala. 
432.  To  the  plea  of  payment  there  was  a  special  replication, 
which  averred  that  plaintiff  acquired  tlie  note  or  instrument  sued 
on  by  indorsement  before  maturity  for  value,  and  that  said  note 
was  never  paid  to  plaintiff  or  anyone  for  him  by  him  author- 
ized, and  issuance  was  joined  on  this  replication.  Having  made 
the  note  negotiable  and  put  it  in  circulation,  tlie  hobler  became 
the  only  payee  with  whom  the  maker  could  si^ttle.  and  it  is  no 
defense  to  the  suit  to  show  that  the  maker  paid  the  original 
payee.  The  instrument  was  indorsed  in  blank  and  delivered  to 
Jj.  Hammel.  The  suit  was  brought  in  the  name  of  Hammel  in- 
<lividually,  and  there  was  no  error  in  su^^taining  plaintiff's  ob- 
jection to  the  question  whether  Fitzpatrick  &  Co.  were  indebted 
to  L.  Hammel  &  Co. 
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The  sevontli  and  ciglith  a.~.-iyiiii;ciits  of  error  are  exjiressly 
waived  in  argument  by  counsel. 

What  we  have  daid  disjjoses  of  the  questions  pr.  seated  in  the 
remaining  assignments  ot  error. 

We  find  nothing  in  tlie  rulings  of  the  circuit  court  com- 
plained of  prejudicial  to  the  rights  of  the  appellants. 

Let  the  judgment  be  allirnied. 


Alteration  of  Writings.  — The  marginal  figures  are  not  a  part  of  a 
note,  and  their  alteration,  in  the  absence  of  fraud,  is  immaterial; 
Merritt  v.  Boyden,  191  111.  136,  85  Am.  St.  Rep.  2-l(),  60  N.  E.  907. 
In  determining  the  materiality  of  an  alteration,  it  is  equally  unim- 
portant whether  the  alteration  was  beneficial  or  injurious  to  the  party 
whom  it  is  sought  to  be  charged  on  the  instrument:  See  the  mono- 
graphic note  to  Burgess  v.  Blake,  86  Am.  St.  Rep.  87,  on  the  un- 
authorized  alteration   of   writings. 

Filling  Blanks. — Where  one  has  intrusted  an  instrument  containing 
blanks  to  another,  with  the  intent  to  be  bound  thereon,  he  will  be 
liable  upon  the  instrument,  though  the  blanks  be  filled  in  an  amount 
or  manner  not  intended  by  him.  He  is  deemed  to  have  given  an  im- 
plied authority  to  the  payee  or  holder  to  fill  the  blanks  with  the 
proper  terms:  See  the  monographic  note  to  Burgess  v.  Blake.  86  Am. 
St.  Rep.  107-109;  Manhattan  Sav.  Inst.  v.  New  York  etc.  Bank,  170 
N.  Y.  58,  88  Am.  St.  Rep.  640,  62  N.  E.  1079. 
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PARKEE  V.  OTIS. 

[130  Cal.  322,  62  Pac.  571,  927.] 

PRINCIPAL— Right  of  to  Recover  Moneys  Paid  by  Agent  on  an 
Unlawful  Contract.— Under  the  provisions  of  the  constitution  of  Cali- 
fornia, declaring  all  sales  of  shares  of  the  capital  stock  of  cor- 
porations on  margins  to  be  delivered  at  a  future  day  to  be  void,  and 
that  any  money  paid  on  such  contracts  may  be  recovered  by  the 
party  paying  it,  a  po-incipal  may  recover  moneys  so  paid  for  him  by 
an  agent,      (p.  5<S.) 

PRINCIPAL  AND  AGENT— Moneys  Received  on  Unlawful 
Contracts  with  an  Agent,  by  Persons  not  Knowing  Him  to  be  Acting 
for  Another. — Where  a  prin<'ii)al  seeks  to  recover  moneys  paid  on 
an  unlawful  contract  for  tlie  sale  of  stock  on  margins  to  be  deliv- 
ered in  the  future,  it  is  not  material  that  the  brokers  who  received 
tlie  money  and  resisted  recovery  did  not  know  that  the  person  with 
whom  they  contracted  and  from  whom  they  received  the  money  was 
acting  as   agent   for   the   plaintiff,      (p.   59.) 

CORPORATIONS— Evidence  of  Sales  of  Stock  of,  What  Suffi- 
cient.— Where  an  action  is  to  recover  moneys  on  the  sales  of  stock 
in  corporations,  on  a  margin,  the  fact  that  there  is  no  dir<'ft  evidence 
of  the  existence  of  any  corporation,  or  that  the  stocks  nientioneil  in 
the  complaint  were  shares  of  the  capital  stock  thereof,  will  not  de- 
feat the  plaintiff's  right  to  recover,  if  it  appears  that  moneys  were 
paid  to  the  defendants  for  the  purchase  of  "stocks,"  that  stocks 
were  purchased  by  the  defendants  in  the  Pacific  Stock  I'xchange, 
that  in  statements  rendered  by  the  defendants  they  referred;!  to  and 
designated  certain  stocks  by  name,  and  that,  in  a  written  agreement,  it 
was  stipulated  that  defendants  would  act  as  brokers  and  agents  for 
the  purchase  and  sale  of  stocks  and  bonds  of  their  prin'Mpal.  (p. 
60.) 

CONSTITUTIONAL  LAW— Stocks,  Purchase  of  on  Margin, 
Provisions  Declaring  Invalid.— Tlie  jirovision  of  the  constitution  of 
California  declaring  that  all  contracts  for  the  sale  of  shares  of  the 
capital  stock  of  any  corporation  or  association  on  margin  to  be 
delivered  at  a  future  day  shall  be  void,  and  any  money  paid  on  such 

(50) 
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contracts  may  l>e  rdovprcil  by  the  jiarty  |-iyiii^  it.  lUics  not  conflict 
•witli  section  1  of  the  fourteenth  aniendnicnt  to  the  constitution  of 
the    Uiiiteil    States.      {]<.    (jl.) 

CORPORATIONS— Purchase  of  Stock  on  Margin,  Wliat  is.— 
Tlie  pay.'iieni  to  brokers  of  certain  moneys,  accompanied  by  an  order 
to  purchase  certain  stocks,  their  subsequent  j)urch:usc  in  the  stock 
board  at  the  full  market  j)rice  by  such  Ijrokers,  they  crediting  the 
jiarties  furnishiiig  the  money  with  the  amount  thereof,  whidi  was 
always  less  than  the  purchase  price,  and  by  agreement  holding  the 
stocks  as  security  for  their  commissions,  advances,  and  for  accum- 
uhited  interest  thereon,  with  power  to  sell  the  stocks  to  protect 
themselves  against  a  decline  in  value,  they  not  keeping  the  jiarticular 
stocks  {)urchased,  but  always  having  on  hand  others  of  like  character 
of  which  they  could  and  would  have  delivered  a  like  number  of 
shares  on  demand,  on  j-ciyment  of  the  balance  due,  is  a  purchasing 
of   stocks   on   margins,      (p.   G2.) 

JURY  TRIAL.— A  Court  Does  not  Invade  the  Province  of  the 
Jury  when,  on  a  sugL'ostion  as  to  the  admission  that  certain  witnessea 
would  testify  to  cert.ain  facts,  it  states  that  siich  admission  ten<ls  to 
support  plaintilfs  theory  rather  than  defendants',  if  such  be  the 
result  as  a  matter  of  law.      (p.  62.) 

APPELLATE  PROCEDURE— Immaterial  Error.— Though  the 
court,  on  the  trial  of  a  cause  decided  by  a  jury,  erred  in  not  striking 
out  an  answer  made  by  a  witness,  and  also  in  overruling  an  objection 
to  a  question  asked,  the  errors  must  be  regarded  as  immaterial  on 
apjieal,  if  the  facts  involved  were  otherwise  fully  stated  during  tiie 
e.\amination   of   the  witnesses,      (p.   63.) 

JURY  TRIAL.— An  Error  of  the  Court  in  Reading  to  the  Jury 
the  Whole  of  a  Section  of  the  Constitution,  on  which  ])laintitT  relied 
for  a  recovery,  when  part  only  related  to  the  question  to  be  decided, 
does   not   entitle   the   defendant   to   a   reversal,      (p.   G3.) 

INTEREST  from  the  Commencement  of  an  Action  to  the  Re- 
covery of  Judgment  Cannot  be  Allowed  in  an  action  to  recover 
moneys   ])ai(l    to    jiurcliase    stocl<s    (rii    a    margin,      (p.    04.) 

STATUTE  OF  LIMITATIONS.— An  Action  to  Recover  Moneys 
Paid  for  the  Purchase  Price  of  Stocks  on  a  Margin  is  not  for  a  pen- 
alty or  forfeiture;  but  an  action  for  moneys  had  and  received, 
and  subject  to  the  provisions  of  the  statute  of  limitations  governing 
those  actions,  and  not  to  those  ai)plying  to  actions  upon  a  statute  for 
llie  recovery  of  money  or  forfeiture,  though  the  right  of  recovery 
is  conferred  only  by  the  provision  of  the  state  constitution,     (p.  G4.) 

Deal,  Tauszky  &  Well?,  for  the  appul hints. 

A.  Everett  Ball,  for  the  rL-s;])ondent. 

^^•''  CJIII'MAX.  C.  Action  to  recover  fotir  Imiidreil  and  sev- 
enty dollars  alleged  to  have  been  paid  to  defendants  I'v  plaintilf 
for  the  purchase  of  stocks  of  mining  corporations  on  inaririn. 
The  cause  was  tried  by  the  court  sitting  with  a  jurv.  and  idnin- 
tiir  had  the  verdict.  The  appeal  is  from  the  judgment  and  from 
an  order  denying  defendants'  motion  for  a  new  trial. 
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The  evidence  was  that  the  purchases  were  all  made  by  plain- 
tiff's sister  acting,  as  is  claimed  by  plaintiff,  as  his  agent,  and 
that  he  personally  had  no  dealings  whatever  with  defendants 
and  defendants  had  no  knowledge  that  Miss  Parker  was  acting 
for  plaintiff. 

Defendants  claim:  1.  That  the  money  paid  by  plaintiff's 
sister  was  in  fact  hers  and  not  his,  and  if  there  can  be  any 
recovery  it  must  be  by  her  alone;  and  2.  That  if  the  money 
could  be  considered  plaintiff's,  then  he  attempted  to  delegate 
^^**  authority  to  his  sister  to  engage  in  an  illegal  transaction, 
thus  creating  an  agency  which  the  law  will  not  recognize. 

Section  26,  article  4,  of  the  constitution  provides  as  follows: 
"All  contracts  for  the  sale  of  shares  of  the  capital  stock  of  any 
corporation  or  association,  on  margin  to  be  delivered  at  a  future 
day,  shall  be  void,  and  any  money  paid  on  such  contracts  may  be 
recovered  by  the  party  paying  it  by  suit  in  any  court  of  com}ie- 
tent  jurisdiction.'' 

1.  Had  the  plaintiff  personally  paid  the  money  he  could 
have  recovered  it,  and  we  see  no  reason  why  the  remedy  given 
him  by  the  constitution  should  be  taken  away  because  he  ein- 
ployed  an  agent  to  pay  the  money  for  him.  The  constitution 
treats  the  transactions  in  question  as  harmful  in  their  tendency, 
and  because  harmful  has  sought  to  eradicate  the  evil  not  only 
by  declaring  the  contract  void,  but  also  by  giving  a  right  of 
action  to  recover  the  money  paid  under  it.  Being  in  pari  delicto, 
the  purchaser  of  stocks  would  be  left  where  the  law  finds  him 
but  for  the  remedy  given  by  the  constitution.  It  would  be  an 
exceedingly  narrow  and  an  altogether  unwarranted  construction 
of  the  constitution  to  hold  literally  to  the  words  of  that  in- 
strument— that  the  money  may  be  recovered  only  "by  the  party 
paying  it";  i.  e.,  by  the  particular  person  who  hamled  over  the 
money  to  the  seller  or  in  whose  name  the  business  miglit  happen 
to  be  conducted. 

Tn  Shcehy  v.  Shinn,  103  Cal.  325,  37  Pac.  393,  it  was  said: 
*'To  give  effect  to  the  constitution  it  is  as  much  the  duty  of  the 
courts  to  see  that  it  is  not  evaded  as  that  it  is  not  directly  vio- 
lated." Upon  aj)pellants'  construction  it  would  be  a  simple 
matter  to  evade  the  law  by  interposing  an  agent  of  an  undis- 
closed principal  to  carry  on  the  business  with  the  broker. 

In  Cashman  v.  Poot".  89  Cal.  373.  23  Am.  St.  Pen.  4S2  ,  26 
Pac.  883,  it  was  urged  that  the  broker  was  the  agent  of  his  cus- 
tomer, and  that  he  was  not  liable  for  that  renson.  The  court 
held  him  liable  as  the  instrument  through  which  the  illegal  end 
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\\a>  UvCOiiiplisheJ,  and  he  being  privy  to  the  design  the  same 
icsull  would  follow  as  if  he  were  the  sclltr;  and  it  was  said: 
"'J'he  end  attained,  and  not  the  form  of  the  transaetion,  must 
determine  the  question.'^ 

'•^''  Defendants  are  presumed  to  liave  known  that  they  were 
rtx'eiving  money  which  could  be  recovered  by  its  owner  if  he 
chose  to  assert  his  right;  it  was  immaterial,  therefore,  whether 
or  not  they  knew  who  was  the  principal  for  wliom  Miss  Parker 
was  acting.  Ordinarily,  where  an  agent  acts  for  an  undisclosed 
principal,  either  the  agent  or  the  principal  may  sue;  and  while 
it  is  true  that  one  cannot  delegate  authority  to  do  an  illegal 
act,  the  cause  of  action  here  does  not  depend  on  the  validity  of 
tlie  agency  created  by  plaintiff,  but  it  rests  on  the  provisions  of 
the  constitution  which  made  the  transaction  void  and  gave  a 
right  to  recover  the  money  paid. 

2.  There  is  evidence  tending  to  show  that  plaintiff's  sister 
was  acting  as  his  agent  in  paying  the  money  to  defendants;  he 
60  testified  directly.  The  cross-examination  of  Miss  Parker  gives 
some  ground  for  doubt  as  to  whether  she  was  acting  for  herself 
or  for  her  brother,  and  would  perhaps  have  justified  the  jury  in 
finding  that  the  money  paid  by  her  to  defendants  had  been  given 
to  her  by  plaintiff  and  became  her  own  and  was  hers  when  paid 
on  account  of  the  stock  purchases.  But  there  was  evidence 
supporting  the  view  taken  by  the  jury,  and  we  are  not  permitted 
to  interfere  with  its  conclusion. 

3.  The  unveritled  complaint  alleges  that  "defendants  hereto- 
fore, and  within  two  years  last  past,  contracted  with  plaintiff 
to  buy  and  sell  mining  stocks,  portions  of  the  capibil  stock  of 
certain  mining  corporations,  for  plaintiff  on  a  margin  to  be  fur- 
nished by  said  plaintiff,"  etc.  The  answer  is  a  general  denial 
and  puts  in  issue  the  above  averment. 

There  is  no  direct  evidence  that  there  existed  a  corporation 
or  corporations  and  that  the  stocks  mentioned  in  the  complaint 
were  shares  of  the  capital  stock  of  such  corporation  or  corpora- 
tions. This  was  urged  as  ground  for  defendants'  motion  for 
nonsuit,  and  the  d(>nial  of  the  motion  was  assigned  as  error; 
and  was  also  specified  as  one  of  the  particulars  in  which  the  evi- 
dence is  insuftieient  to  support  the  verdict.  The  evidence  was 
that  the  money  paid  to  defimdants  was  for  the  purchase  of 
"stocks";  and  witnesses  speak  of  certificates  of  stock  for  a  cer- 
tain number  of  shares  which  were  purchased  in  the  Pacific  Stock 
Exchange  by  defendants.  A  statement  of  defendants'  transac- 
tions with  Miss  Parker  was  furnished  by  defendants;  in  this 


€U  Amkuican  State  IkKruuTS,  Vol.  92.      [California^ 

'*-■''  statement  some  of  tJie  same  stocks  referred  to  by  plaintiff's 
■witnesses  are  cnunieraied,  and  in  it  appears  the  amonnt  of 
money  paid  at  certain  dates,  witli  a  description  of  the  stocks  as 
follows:  "200  Kcntuck,"  "]UU  Totosi/'  "100  Yellow  Jackd," 
"50  Challenge/"'  and  the  like.  In  the  written  contracts  h(  tween 
the  parties  defendants  say:  "We  will  act  as  agents  and  brokers  in 
the  purchase  and  sale  ....  of  stocks  and  bonds  for  our  prin- 
cipals/' etc, 

Webster  gives  the  following  definition  of  the  word  "stocks" : 
"Property  consisting  of  shares  in  joint  stock  companies."  In 
Anderson's  Law  Dictionary  the  following  definition  is  given: 
**The  capital  of  an  incorporated  company  in  transferable  shares 
of  a  specified  amount."  We  think  it  reasonably  clear  tliat  the 
stocks  referred  to  by  the  witnesses  and  in  the  written  contracts 
of  the  parties  were  stocks  in  the  sense  of  the  above  definition 
and  were  sliarcs  of  incorporated  companies. 

4,  Defendants  contend  that  our  constitutional  provision  is 
in  conflict  with  section  1  of  the  fourteentli  amendment  to  tlie 
federal  constitution,  in  abridging  the  privileges  and  immunities 
of  citizens  of  the  United  States  and  depriving  persons  of  lihertv 
and  property  v/ithout  duo  process  of  law,  and  d('n\"ing  persons 
making  margin  contracts  the  equal  protection  of  the  laws;  that 
it  interferes  with  the  freedom  of  contract,  and  is  beyond  tlie 
police  power  of  the  state,  inasnnich  as  it  is  not  confined  to  mert^ 
gaming  contracts  or  cojitracts  for  the  payment  of  di (Terences, 
but  prohibits  legitimate  business  tran-aetions.  This  defensi^ 
was  specially  pleaded  in  the  answer  and  was  urged  on  the  mo- 
tion for  nonsuit,  and  was  assigned  as  one  of  the  particulars 
Avherein  the  verdict  is  against  law. 

Chief  Justice  Shaw,  in  d(  fining  tlie  police  power  of  t!ie  state, 
said:  "All  property  in  tiiis  commonwi^altli  is  ...  .  held  sub- 
ject to  those  general  regulations  which  are  necessarv  to  the 
common  good  and  general  welfare.  IJights  of  proticrty,  like  nil 
other  social  and  conventional  rights,  are  subject  to  such  rea- 
sonable limitations  in  their  enjoyment  as  shall  ])revcnt  them 
from  being  injurious,  and  to  such  reasonable  re-traints  and 
regnlations  cstablislied  by  law  as  the  legislature,  under  the  gov- 
erning and  controlling  y>ower  vested  in  tliem  by  the  constitution, 
mav  think  necessary  and  expedient":  Commonwealth  v.  T(nvK's- 
bury,  '^29  11  Met.  55.  In  Cashman  v.  I?oot,  89  Cal.  3:;],  23 
Am.  St.  TJep.  482,  2C  T'ac.  SS:>,  reference  was  made  to  the 
causes 'which  led  to  the  adoption  of  the  constitutional  provi- 
sion in  question.     It  was  pointed  out  that  a  large  part  of  tlie 
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ooinnumity  liad  been  set  wild  by  stock  speculations,  and  that 
*'the  rapid  lluetuations  of  stock  aU'onbid  unusual  inducement 
to  stock  gaint^ling,"  and  it  was  said:  '"By  skillful  manipulation 
of  the  markets  a  few  fortunate  ones  iiad  been  able  to  take  ad- 
vantage of  the  existing  mania  and  made  large  fortunes  for 
themselves,  at  the  cost  of  widespread  financial  ruin  and  dis- 
tress. People  of  small  means  were  enabled  by  brokers  to  specu- 
late largely  at  that  time  through  tbese  very  purchases  on  margin. 
Of  these  matters  this  court  will  take  judicial  notice,  and,  in 
doing  so,  cannot  doubt  that  this  inhibition  was  intended  to 
strike  down  this  practice."  This  class  of  speculative  invest- 
ments must  be  conceded  to  possess  some  of  the  elements  of 
gaming  or  gambling  contracts,  and  while  it  may  be  that  but  for 
the  constitutional  provision  tliey  would  not  be  held  void,  or,  if 
held  void,  that  the  law  would  furnish  no  relief  to  parties  in  pari 
delicto,  still  their  actual  as  well  as  possi!)le  injurious  effect  upon 
the  community  and  its  weJfare  we  think  clearly  brings  them 
within  the  police  power  of  the  state  to  regulate  or  prohibit.  For 
a  discussion  of  the  police  power  of  the  state,  see  Judge  Sander- 
son's opinion  in  Ex  parte  Smith,  3'8  Cal.  702 ;  also  Cooley's  Con- 
stitutional Limitations,  707.  Laws  in  several  states  of  the 
Union  have  been  enacted  to  accomplish  the  same  result  aimed 
at  by  our  fundamental  law,  and,  so  far  as  we  are  advised,  have 
never  been  successfully  attacked  as  in  conflict  with  the  federal 
constitution:  See  statutes  of  several  static  referred  to  in  Cook 
on  Stock  and  Stockholders,  sec.  312.  See,  also,  History  of 
Stock  Joldiing  Acts,  c.  8;  Dos  Passes  on  Stock  Brokers,  ed. 
1882,  p.  382.  ' 

If  the  provision  in  question  on  its  face  fails  to  distinguish 
between  bona  fide  contracts  and  gambling  contracts,  as  is  ursred, 
it  is  none  the  less  a  proper  police  regulation,  for  tlie  question 
remains  to  be  determined  in  each  ca^e  whether  the  transaction 
is  in  contravention  of  the  constitution:  KuUman  v.  Simmens, 
104  Cal.  595.  38  Pac.  362;  Sheehy  v.  Shinn,  103  Cal.  325,  37 
Pac.  303.  The  court  will  always  see  that  legitimate  business 
transactions  are  not  brought  under  the  ban. 

^•***  5.  It  is  claimed  that  the  facts  in  this  case  do  not  brin^: 
it  witliin  the  constitutional  condemnation.  Briefly,  the  transae- 
tions  were  as  follows:  Plaintiff  paid  to  defendants  certain 
money,  accompanied  by  an  order  to  purchase  certain  stocks; 
defendants  went  into  the  stock  board,  bought  and  paid  for  tht^;-^ 
stocks  in  full  at  the  market  rate;  defendants  then  credit.'! 
plaintiff  with  the  money  paid  by  him   (which  was  a^lways  les.s 
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than  the  amount  paid  for  tlie  stocks  by  defendants,  or,  in  other 
words,  was  but  a  margin  of  the  cost),  and  by  agreement  held  the 
stocks  as  security  for  their  commissions,  advances,  and  for  the 
accumulating  interest  thereon,  with  the  power  to  sell  the  stocks 
to  protect  themselves  against  a  decline  in  value;  defendants  did 
not  keep  the  particular  stocks  purchased,  but  had  others  of  like 
character,  and  could  and  would  have  delivered  a  like  number  of 
shares  to  plaintiff  upon  full  payment  of  all  balances  due  at  any 
time  upon  demand;  defendants  acted  only  as  agents  of  plaintiff 
and  had  no  interest  in  the  stocks  beyond  their  commissions,  ad- 
vances, and  the  agreed  interest.  So  far  as  we  can  perceivt',  the 
deal  was  similar  to  that  in  the  cases  heretofore  passed  upon  by 
this  court  and  held  to  be  within  the  provisions  of  the  constitu- 
tion: See  Sheehy  v.  Shinn,  103  Cal.  325,  37  Pac.  393,  and  cases 
there  referred  to;  KuUman  v.  Simmens,  104  Cal.  595,  38  Pac. 
362. 

6.  It  is  contended  that  the  court  invaded  the  province  of  the 
jury  in  remarking,  as  to  an  admission  that  defendants'  witnesses 
would  testify  to  certain  facts,  as  follows:  "The  admission  tond< 
to  support  plaintiff's  theory  of  the  case  rather  than  defendants". "' 
It  is  urged  that'the  remark  was  prejudicial,  particularly  in  vit  w 
of  an  instruction  asked  b}^  defendants,  and  refused  by  the  court. 
to  the  effect  that  whether  the  transactions  in  question  are  in 
contravention  of  the  constitution  is  a  question  of  fact  to  l>o  de- 
termined by  the  jury  from  all  the  circumstanc(S  (citing  Kidl- 
man  v.  Simmons,  104  Cal.  595,  38  Pac.  362)  ;  wliereas  the  court 
told  the  jury  that  it  is  a  question  of  "mixed  law  and  fact.''  The 
court  instructed  the  jury  that  they  were  "to  apply  to  that  evi- 
dence these  instructions  [the  instructions  previously  given]  as 
to  the  law."  The  admission  referred  to  presented  the  question 
as  to  whether  the  facts  as  admitted  constituted  a  "margin"  con- 
tract, and  tliis  was  purely  a  question  of  law.  Tlie  court  in  its 
remark  assiimed  the  facts  to  be  as  admitted,  and  so  left  them 
Avith  the  jury,  but  it  '*^^  intimated,  os  it  later  on  proj)erly  in- 
structed tlie  jury,  tliat  as  matter  of  law  the  facts  sup[)orted 
plaintiff;  and  in  tliis  we  think  the  coiirt  diil  not  err,  and  tlie 
reniark'  could  not  linvc  prejudiced  d(  fondants'  cnso. 

7.  When  "Miss  Parker  was  testifying  for  ]")laintifT  counsel 
nskod  her:  "Do  you  owe  Otis  &  Co.  any  mon(>v?"  Defendants' 
objection  was  overruled  nnd  tlie  witn(\<?  answen  d  :  "Yes,  on  a 
margin  ]iropnsition."  Defendants  moved  to  st''il"e  ont  tlie  lat- 
ter part  of  the  answer  as  not  responsive  to  the  queslion  and  as 
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being  a  conclusion.  The  court  overruled  an  objection  to  tlie 
following  question  asked  plaintilF:  "Did  you  delegate  authority 
to  your  sister  to  act  as  your  agent  and  to  purchase  or  deal  in 
stocks  on  the  market  wjth  any  broker?''  The  motion  in  the 
one  case  should  have  been  granted  and  the  objection  in  the 
other  should  have  been  sustaLiied.  A  witness  should  be  confined 
to  facts,  leaving  conclusions  to  be  drawn  from  these  facts  to 
the  jury  or  court.  The  defendants,  however,  were  not  injured, 
because  the  facts  were  fully  stated  during  the  examination  of 
the  witnesses,  and  the  jury  could  and  no  doubt  did  draw  its  own 
conclusions  from  these  facts  under  the  instructions  of  the  court 
as  to  what  constituted  margin  contracts. 

8.  Error  is  claimed  because  the  court,  in  its  instructions, 
read  to  the  jury  the  whole  of  section  2(5,  article  4,  of  the  consti- 
tution, the  lirst  part  of  which  relates  to  lotteries  and  gift  enter- 
prises. It  was  not  necessary  to  the  case  to  read  more  than  the 
latter  part  of  the  section,  but  reading  all  of  it  could  not  have 
been  prejudicial  to  defendants.  Error  is  claimed  in  refusing  to 
give  certain  instructions  asked  by  defendants,  or  in  modifying 
til  em  as  given. 

We  have  carefully  examined  those  offered  instructions  and  find 
that  such  of  them  as  were  essential  to  a  proper  presentation  of 
the  issues  to  the  jury  were  given  as  asked  or  with  sucli  modi- 
fications as  fairly  placed  the  inatters  in  controver,-y  before  the 
jury.  Those  which  were  refused  were  not  such  as  could  en- 
lighten the  jury  or  aid  them  in  roaching  a  right  conclusion. 
For  example,  it  could  not  have  injured  defendants  by  refusing 
to  tell  the  jury  that  plaintilF  "is  entitled  to  no  sympathy  from 
you" — the  court,  however,  did  tell  them  that  "there  are  no 
equities  between  these  parties,  and  their  rights  are  to  be  deirr- 
minwl  '^''2  by  tlie  strict  rules  of  law,"'  and  this  was  about  equiv- 
alent to  telling  thein  that  neither  i)arty  was  entitled  to  thi'ir 
sympathy.  Agi'.in.  defendants  cannot  complain  because  the  court 
refused  to  tell  the  jury  "that  it  i^  never  to  be  j)resumed  that 
parties  deliberately  enter  into  contract  in  violation  of  the  con- 
stitution." The  court  very  cleiir'.y  pointed  out  to  the  jury  that 
they  must  find  for  the  defendants  unless  they  sliould  find  from 
the  preponderance  of  tlie  evidmee  that  the  transactions  in 
question  were  margin  transactions  within  the  meaning  of  tlie 
constitution  as  the  court  had  declared  that  meanin<r.  The  in- 
structions as  given  were  a  remarkably  clear  (Exposition  of  tiie 
law,  and  the  jury  were  repeatedly  cautioned  ils  to  its  application 
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to  the  facts  and  as  to  the  rules  which  should  govern  them  in 
judgiufr  of  the  facts.  We  see  no  prejudicial  error  in  giving  or 
refusing  any  instructions. 

9.  'J'liere  remains  hut  one  qursfion  undisposed  of.  The 
court  instructed  the  jury  to  allow  intere.-t  from  thi'  coiDinence- 
ment  of  the  action,  and  this  is  urged  as  error.  We  think  the 
question  is  settled  hy  the  decision  in  Baldwin  v.  Zadig,  lO-i  Cal, 
594,  31  Pac.  303,  722. 

It  is  advised  that  the  judgment  be  modified  hy  striking  there- 
from the  amount  allowed  for  interest,  and  thus  modified  that 
the  judgment  and  order  be  affirmed. 

Cooper,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  modified  hy  striking  therefrom  the  amount  allowed  for  inter- 
est, and,  thus  modified,  the  judgment  and  order  are  affirmed. 
Van  Dyke,  J.,  Garoutte,  J.,  Harrison,  J. 

On  petition  for  rehearing,  the  court,  in  Bank,  rendered  the 
following  additional  opinion,  which  was  dated  November  26, 
1900,  and  filed  ,Xoveniber  27,  1900 : 

The  COUET.  A  point  overlooked  in  the  commissioner'a 
opinion  is  the  defense  of  tlie  statute  of  limitations.  The  claim 
is  that  subdivision  1,  section  3-10,  of  the  Code  of  Civil  Pro- 
cedure applies,  because  this  is  an  action  upon  a  statute  for  a 
penalty  or  forfeiture,  and,  if  so,  must  have  been  commenced 
within  one  year. 

.n;j;{  \\iy^i{^  jg  meant  by  a  statutory  penalty  was  defined  in  Los 
Angeles  v.  Ballerino,  99*^ Cal.  593,  32  Pac.  581,  34  Pac.  329,  to  be 
"one  which  an  individual  is  allowed  to  re'cover  against  a  wrong- 
doer as  a  satisfaction  for  tlie  wrong  or  injury  sulfered,  and 
without  reference  to  the  actual  damage  sustained,  or  one  which 
is  given  to  the  individual  and  the  state  as  a  punishment  for 
some  act  which  is  in  the  nature  of  a  public  wrong.  The  action 
to  recover  such  a  penalty  is  a  penal  action  founded  u{)on  a 
statute,  and  is  the  action  whicli,  under  section  340  of  the  Code 
of  Civil  Procedure,  must  be  brought  within  one  year." 

There  is  nothing  penal  in  the  constitutional  ])rovision;  it  is 
simply  remedial.  The  action  is  for  money  had  and  received, 
and  recovery  cannot  be  had  except  after  demand  and  refusal: 
Baldwin  v.  Zadig,  104  Cal.  594,  34  Pac.  3(12.  722.  But  for  the 
constitution  there  could  be  no  recovery.  If  tlie  constitution,  in 
effect,  makes  the  margin  sales  of  stock    unlawful,  it    does    not 
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follow  that  the  action  given  to  recover  the  money  paid  for  the 
purchase  of  such  stock  is  a  penal  action,  or  is  for  the  recovery  of 
a  penalty,  and  certainly  the  recovery  cannot  be  said  to  be  "with- 
out reference  to  the  actual  damage  sustained,"  for  there  is  no 
damage  except  as  measured  by  the  money  paid. 
Eehearing  denied. 


A  Writ  of  Error  was  Prcsecuted  to  the  supreme  court  of  the  United 
States,  where  the  judgment  was  affirmed  (see  Otis  v.  Parker,  187 
U.  S.  606,  23  Sup.  Ct.  Eep.  169),  and  the  court,  in  an  opinion  delivered 
by  Mr.  Justice  Holmes,  said: 

' '  This  is  an  action  in  three  counts,  for  money  had  and  received,  for 
money  paid  and  promised  to  be  repaid,  and  for  margins  paid  to  the 
defendants  as  stock  brokers  on  contracts  to  buy  and  sell  mining 
stocks,  respectively.  The  answers  to  the  first  two  counts  are  general 
denials  and  other  matters  now  immaterial.  The  answer  to  the  third 
count,  beside  a  general  denial,  sets  up  that  the  count  is  based  upon 
a  provision  in  article  4,  section  26,  of  the  constitution  of  California, 
and  that  that  provision  is  contrary  to  the  first  section  of  the  four- 
teenth amendment  of  the  constitution  of  the  United  States.  It  ap- 
pears by  the  record  that  the  only  cause  of  action  was  that  stated 
specifically  in  the  third  count,  and  that  the  defendants  interposed  the 
constitutional  objection  at  the  trial,  and  that  it  was  overruled.  The 
plaintiff  had  a  general  verdict  on  all  three  counts.  The  case  was  taken 
from  the  superior  to  the  supreme  court  of  California,  on  appeal, 
and  the  judgment  of  the  superior  court  was  affirmed,  with  an  im- 
material modification.  It  now  is  brought  hejre  by  a  writ  of  error  to 
the  supreme  court  of  the  state. 

"We  must  take  it  as  established  that  the  plaintiff  did  enter 
into  transactions  prohibited  by  the  constitution  of  California,  and 
that  he  had  a  right  to  his  judgment  under  that  constitution  if  the 
clause  relied  upon  is  not  contrary  to  the  constitution  of  the  United 
States.  There  is  no  question  that  the  parties  were  subject  to  the 
provisions  of  the  latter  constitution,  and  no  doubt  that  the  question 
whether  it  invalidate^]  the  state  constitution  necessarily  was  passed 
upon,  and  was  answered  in  the  negative  by  the  state  court:  Parker 
V.  Otis,  130  Cal.  322,  02  Pac.  571,  927. 

"The  provision  of  the  state  constitution  is  as  follows:  'All  con- 
tracts for  the  sales  of  shares  of  the  capital  stock  of  any  corpora- 
tion or  association,  on  margin,  or  to  be  delivered  at  a  future  dav, 
shall  be  void,  and  any  money  paid  on  such  contracts  maybe  rccovcrt^J 
by  the  party  paying  it  by  suit  in  any  court  of  competent  jurisdic- 
tion.' There  was  some  suggestion  that  these  words  might  be  nar- 
rowed by  construction  to  contracts  not  contemplating  a  bona  fide 
acquisition  of  the  stock,  but  intended  to  cover  only  a  wager  or  con- 
Am. ,  St.   Kep.,   Vol.   ii-— o 
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tpnip'lntod  scttlomoTit  of  differences.  Of  course,  if  tlmy  were  cMn- 
ptniei]  in  tliat.  sense  there  would  be  no  doubt  of  their  validity:  l^oth 
V.  Illinois,  184  U.  S.  425,  22  Sup.  Ct.  Rep.  425.  But  while  the  -w- 
preine  court  of  California  says  in  this  case  that  it  'will  always  8ie 
that  lejritimate  business  transactions  are  not  broup;ht  under  the  ban,' 
iu  the  same  sentence  it  leaves  open  the  hypothesis  that  the  provision 
'fails  to  distinguish  between  bona  fide  contracts  and  gambling  con- 
tracts,' and  sustains  it  as  a  proper  police  regulation,  even  if  it  does 
fail  as  supposed.  Therefore,  it  may  be  held  hereafter  that  ordinary 
contracts  for  the  sale  of  stocks  on  margin  are  not  legitimate  transac- 
tions, and  it  would  not  be  safe  for  us  to  take  the  words  in  any  other 
tlian  their  literal  meaning,  or  to  assume  in  advance  of  a  decision 
that  they  will  be  taken  in  a  narrow  sense.  In  this  case  the  jury 
Mere  instructed  broadly  to  find  for  the  plaintiff  if  he  had  paid  any 
money  to  the  defendants  as  a  margin  for  the  purchase  of  stock  of  a 
corporation,  and  this  instruction  was  sustained. 

"The  objection  urged  against  the  provision  in  its  literal  sense  ia 
that  this  prohibition  of  all  sales  on  margin  bears  no  reasonable  re- 
l;ition  to  the  evil  sought  to  bo  cured,  and  therefore  falls  within  the 
first  section  of  the  fourteenth  amendment.  It  is  said  that  it  unduly 
limits  the  liberty  of  adult  persons  in  making  contracts  which  con- 
cern only  themselves,  and  cuts  down  the  value  of  a  class  of  prop- 
erty that  often  must  be  disposed  of  under  contracts  of  the  prohil)ited 
kind  if  it  is  to  be  disposed  of  to  advantage,  thus  depriving  persona 
of  liberty  and  property  without  due  process  of  law,  and  that  it  un- 
justifiably discriminates  against  property  of  that  class,  while  other 
familiar  objects  of  speculation,  such  as  cotton  or  grain,  are  not 
touched,  thus  depriving  persons  of  the  equal  protection  of  the  laws. 

"It  is  true,  no  doubt,  that  neither  a  state  legislature  nor  a  state 
constitution  can  interfere  arbitrarily  with  private  business  or  transac- 
tions, and  tliat  the  mere  fact  that  an  enactment  purports  to  be  for 
the  protection  of  public  safety,  health  or  morals,  is  not  conclusive 
upon  the  courts:  Mugler  v.  Kansas,  123  U.  S.  623,  661,  8  Sup.  Ct.  Rep. 
273;  Lawton  v.  Steele,  152  U.  S.  133,  137,  14  Sup.  Ct.  Rep.  491);  But 
general  propositions  do  not  carry  us  far.  While  the  courts  must  exer- 
cise judgment  of  their  own,  it  by  no  means  is  true  tiiat  every  law 
is  void  which  may  seem  to  the  judges  who  pass  u]ion  it  excessive, 
unsuitod  to  its  ostensible  end,  or  based  upon  conceptions  of  morality 
with  which  they  disagree.  (Considerable  latitude  must  be  allowed 
for  differences  of  view,  a3  well  as  for  possible  peculiar  condition'? 
which  this  court  can  know  Init  iinj^erfectly.  it'  at  all.  Otherwise  a 
constitution,  instead  of  embodying  only  relatively  fundamental  rules 
of  right,  as  generally  undei  stood  by  all  English  speaking  communities; 
would  become  the  partisan  of  a  jiarticular  set  of  ethical  or  economical 
opinions,  which  by  no  nie;;ns  are  held  semper  ubique  et  ab  omnibus. 

"Even  if  the   provision   before  us   should   seem   to  us  not   to   have 
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been  justified  by  tlie  cirpumstanres  locally  existing  in  Californi.i 
at  the  time  when  it  was  passed,  it  is  shown  by  its  adoption  to  have 
expressed  a  dee[)-seated  conviction  on  the  part  of  the  people  concerned 
as  to  what  that  policy  required.  8uch  a  deoji-seated  conviction  i." 
entitled  to  great  respect.  If  the  state  thinks  that  an  admitted  evil 
cauuot  be  prevented  except  by  prohibiting  a  calling  or  transaction 
not  in  itself  necessarily  objectionable,  the  courts  cannot  interfere, 
unless,  in  looking  at  the  substance  of  the  matter,  they  can  see  that 
it  'is  a  clear,  unmistakable  infringement  of  rights  secured,  by  the 
fundamental  law':  Booth  v.  Illinois,  184  U.  S.  425,  429,  22  Sup.  Ct. 
Kep.  425,  427.  No  court  would  declare  a  usury  law  unconstitutional, 
even  if  every  member  of  it  believed  that  Jeremy  Beutham  had  said 
the  last  word  on  that  subject,  and  had  shown  for  all  time  that  such 
laws  did  more  harm  than  good.  Tiie  Sunday  laws  no  doubt  would 
be  sustained  by  a  bench  of  judges,  even  if  every  one  of  them  thought 
it  superstitious  to  make  any  day  holy.  Or,  to  take  cases  where  opin- 
ion has  moved  in  the  opposite  direction,  wagers  may  be  declared  illegal 
without  the  aid  of  statute,  or  lotteries  forbidden  by  express  enact- 
ment, although  at  an  earlier  day  they  were  thought  pardonable  at 
least.  The  case  would  not  be  decided  differently  if  lotteries  had 
been  lawful  when  the  fourteenth  amendment  became  law,  as  indeu'l 
they  were  in  some  civilized  states:  See  Ballock  v.  State,  73  Md.  I, 
20  Atl.  184. 

"We  cannot  say  that  there  might  not  be  conditions  of  public  de- 
lirium in  which  at  least  a  temporary  prohibition  of  sales  on  margins 
would  be  a  salutary  thing.  Still  less  can  we  say  that  there  might 
not  be  conditions  in  which  it  reasonably  might  be  thought  a  salutary 
tiling,  even  if  we  disagree  with  the  opinion.  Of  course,  if  a  man 
can  buy  on  margin  he  can  launch  into  u  much  more  extended  venture 
than  where  he  must  pay  the  whole  price  at  once.  If  he  pays  the 
whole  price  he  gets  the  purchased  article,  whatever  its  worth  may  turn 
out  to  be.  But,  if  he  buys  stocks  on  margin,  he  may  put  all  his  prop- 
erty into  the  venture,  and,  being  unable  to  keep  his  margins  good 
if  the  stock  market  goes  down,  a  slight  fall  leaves  him  penniless,  with 
nothing  to  represent  his  outlay,  excei)t  that  he  has  had  the  chances 
of  a  bet.  There  is  no  doubt  that  purchases  on  margin  may  be,  and 
frequently  are,  used  as  a  means  of  gambling  for  a  great  gain  or  a  los? 
of  all  one  has.  It  is  said  that  in  California,  when  the  constitution 
was  adopted,  the  whole  people  were  buying  mining  stocks  in  this 
way,  with  the  result  of  infinite  disaster:  Cashman  v.  Root,  S9  C:i\. 
373,  382,  383,  23  Am.  St.  Rep.  482,  26  Pac.  8S3.  If  at  that  time  the 
provision  of  the  constitution,  instead  of  being  put  tliere,  had  been 
embodied  in  a  temporary  act,  probably  no  one  would  have  questioned 
it,  and  it  would  be  hard  to  take  a  distinction  solely  on  the  ground  of 
its  more  permanent  form.  Inserting  the  provision  in  the  constitution 
showed,  as  we  have  said,  the  conviction  of  the  people  at  large  that 
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jirdliil'ition  w.is  a  proper  moans  of  stopping  the  evil.  Anrl,  as  was 
f-:ai'l  -witli  rt'^.-inl  to  a  jirohihition  of  oj.tion  contracts,  in  ]^ooth  v. 
Illinois.  ISl  r.  S.  42.'.  4.T1,  G27,  22  Sup.  Ct.  Eep.  42.'5,  we  are  unwilling 
lo  iU'clarc  the  .iinljxment  to  hnvo  l)een  wholly  without  foundation. 

"Witli  roj^ard  to  tlio  objection  that  this  provision  strikes  at  only 
■some,  not  all,  of  tlic  o])jects  of  possible  speculation,  it  is  enough  to 
:say  tliat  probably  in  California  the  evil  sought  to  be  stopped  was 
<'onfined  iu  the  main  to  stocks  in  corporations.'  California  is  a  mining 
*itatc,  and  mines  offer  the  most  striking  temptations  to  people  in  a 
liurry  to  get  rich.'  Mines  generally  are  represented  by  stocks.  Stock 
is  convenient  for  purjjoses  of  speculation,  because  of  the  ease  with 
which  it  is  transferred  from  hand  to  hand,  as  well  as  for  other  rea- 
sons. If  stopping  the  purchase  and  sale  of  stocks  on  margin  would 
stop  the  gambling  which  it  was  desired  to  prevent,  it  was  proper  for 
the  peo]ile  of  California  to  go  no  further  in  what  they  forbade.  The 
«!ircunistanccs  disclose  a  reasonable  ground  for  the  classification,  ami 
thus  distinguish  the  case  from  Connolly  v.  Union  Sewer  Pipe  Co.,  184 
TJ.  S.  540,  22  Sup.  Ct.  Rep.  431.  We  cannot  say  that  treating  stocks 
of  corporations  as  a  class  subject  to  special  restrictions  was  unjust 
discrimination  of  the  denial  of  the  equal  protection  of  the  laws, 

"Judgment  atTirmed. 

"Mr.  Justice  Brower  and  Mr.  Justice  Peckham  dissented." 


FI SPIER  V.  McIXERXEY. 

[137   Cal.   28,  69  Pac.   622,   907.] 

EXECUTION  SALE  to  Attorney  of  Defendant— Presumption 
as  to  Furnishing  of  Moneys. — If,  after  a  sale  of  property  under  exe- 
cution, the  attorney  of  the  dofemlant,  with  his  consent,  takes  an  as- 
signment of  tlie  certificate  of  sale,  no  presumption  arises  that  the 
consideration  of  the  assignment  was  not  furnished  by  the  attorney. 
(p.   72.) 

EXECUTION  SALE  to  the  Attorney  of  the  Defendant  is  not 

"Unlawful  if  made  in  good  faith,  with  the  consent  of  his  client,  and 
without  any  jmrposo  of  defrauding  the  latter 's  creditors,  (p.  74.) 
EXECUTION  SALE.— No  Presumption  Arises  on  the  Purchase 
of  Property  under  Execution  by  the  Defendant's  Atorney  that  the 
g.urcliase  was  made  for  the  benefit  of  the  client  or  with  his  funds. 
<(l*.    75.) 

T.  Z.  Blakcman  and  RothchiLl  &  Ach,  for  the  appellant. 

Tevlin  &  Humphreys,  James  F.  Tevlin,  and  Thomas  E.  Cur- 
ran,  for  the  respondents. 


July,  1902.]  Fisher  v.  McIner.nky.  U'i 

28  CirJPMAX,  C.  Stateiiiciit  ni  facts:  I'laiiititT  brouglit  the 
action  in  the  superior  court  of  the  city  and  county  of  San 
Francisco  against  'i'hoinas  ]\leln(riuy,  ^I.  C.  Ila^sett,  aii'l 
others  to  have  certain  conveyances  set  aside  and  the  }u-operty 
subjected  to  the  payment  of  a  judgment  in  favor  of  jdaintiif 
against  ]\Iclnerney.  Xicol  and  (joetLiuger,  judguniit  cred- 
itors of  Mclnerney,  intervened  and  sought  siniihir  relief  to 
that  asked  in  the  complaint  and  on  similar  grounds.  I'laintiff 
and  interveners  were  nonsuited  at  the  trial,  and  now  apjieal 
from  the  judgment  and  from  the  order  denying  moiion  for  ;i 
new  trial. 

^^  The  property  was  acquired  prior  to  188-i  by  Thomas  ^loran 
and  Thomas  Mclnerney  as  copartners;  the  partnership  was 
dissolved  July  6,  1884,  and  Moran  began  an  action  that  day 
in  the  above-named  court  for  an  accounting  and  division  of 
the  partnership  property,  which  action  is  still  pending;  judg- 
ment was  entered  settling  the  partnership  accounts,  showing 
a  balance  due  ]\loran;  findings  were  made  and  l>olh  parties 
moved  for  a  new  trial,  and  tliese  motions  are  now  [lendiug. 
On  Mclneruey's  motion  in  that  action  defendant  Chark's  C. 
Fisher  was  appointed  receiver  of  the  partnersliip  proj)erty, 
January  3,  1895.  Plaintiff's  judgment  against  Mclnerney  for 
$1,542  and  costs  was  docketed  January  25,  1893,  and  became 
a  lien  on  whatever  interest  the  latter  had  in  tlie  rciil  estate 
described  in  the  complaint,  being  certain  eit'l^teen  described 
lots  in  the  city  and  county  of  San  Francisco,  vhich  interest, 
it  is  alleged  in  the  complaint,  was  an  undivided  one-lialf.  On 
July,  1894,  plaintiff  herein  caused  execution  to  issue  ou  his 
judgment,  and  levied  on  the  intiTest  of  [Mclnerney  in  said 
property,  which  was  advertised  to  be  sold  January  10,  iS'.'.^i, 
but  on  January  4,  1895,  on  motion  of  i\lclnerniy,  in  ]kIoran  v. 
Mclnerney,  the  court  made  an  order  restraining  the  sluri:!" 
from  selling;  permission  was  granted  in  tlie  latter  case  to  sue 
the  receiver  for  the  purposes  of  this  present  action. 

One  Cresswell  obtained  judgment  against  Melnerney  f.T 
$1,208.19  and  costs.  October  7,  1889.  In  iliat  a.tion  llas-etf. 
was  attorney  for  ^Mclnerney.  Execution  issued,  and  on  No- 
vember 25,  1891,  the  .'^herilf  sold  several  ])ieees  of  tlie  ju-op- 
erty,  "some  to  J.  J.  Brady  and  some  to  J.  J.  llauer  for  tlio 
sum  of  $1,509.12,"  and  certificates  of  sale  were  delivered  to 
the  several  purchasers,  and  February  3,  1892,  the  sheriff  re- 
turned execution  fully  satisfied,  the  land  sold  "being  portions 
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oT  1110  land  doseribed  in  the  coni|ilaint  heivin,"  but  the  par- 
liiiiiar  pii'ci'S  a]-c  not  shown. 

N,ovoiiiber  23,  1891,  Kauer  bad  judgment  against  I\IeTn- 
ernrv  for  $228  and  costs,  and  Ilassctt  was  McTnerney's  attor- 
ney therein.  Execution  issued  and  returned  satisfied  March 
7,  1892,  by  sale  of  several  parcels  of  the  land  in  question  for 
$306.50  to  Eauer,  and  one  parcel  to  11.  Kroger  for  $1-10,  but 
what  parcels  these  were  does  not  appear. 

The  certificates  of  purchase  in  Creswell  v.  Mclnerney  were 
^^  as.=:igned  to  Ifassett  prior  to  plaintiff's  judgment — viz.,  by 
Brady,  May  21,  1892,  for  $1,523,06,  and  by  Eauer,  the  same 
day,  for  $230.25 — and  on  February  19,  1894,  Hassett  trans- 
ferred these  certificates  to  William  J.  Gleason.  On  September 
1,  1892,  prior  to  plaintiff's  lien,  Kauer  assigned  his  judgment 
against  Mclnerney  to  Hassett,  and  on  February  19,  1894, 
Hassett  transferred  the  judgment  to  Gleason.  May  11,  1894, 
tlie  sheriff  made  three  deeds  to  Gleason,  conveying  the  lots 
described  in  the  above-mentioned  certificates  (description  of 
lots  not  shown).  On  the  same  day  Gleason  conveyed  the  lots 
tlnip  deeded  to  him  lo  Hassett,  and  the  sheriff's  deed  to  Gleason 
and  Gleason's  to  Hassett  were  recorded  by  request  of  Hassett 
January  22,  1895.  On  November  15,  1894,  Hassett  conveyed 
by  deed  to  defendant  John  Grant  all  tlie  property  described 
in  the  complaint,  as  a  mortgage  to  secure  his  note  for  $2,500, 
given  to  Matthew  Nunan.  It  does  not  appear  what  became  of 
the  parcel  sold  to  Kroger.  It  appears  that  on  April  13,  1892, 
prior  to  plaintifT's  lien,  Mclnerney  made  a  trust  deed  to  M.  Far- 
rell  and  J.  Stutz,  acknowledged  April  30,  1892,  and  rworded  at 
request  of  Farrell  July  1,  LS93,  conveying  all  the  ])roperty  de- 
scribed in  tlie  complaint  in  trust — 1.  To  sell  the  same,  and  pay 
all  charges  and  liens  against  the  land;  2.  To  mortgage  the  land 
for  like  purposes:  and  3.  To  lease  the  land. 

Plaintiff  alleges  in  his  complaint  that  Mclnerney  redeemed 
in  due  time  from  the  Creswell  execution  sale,  and  that  Has- 
sett. with  ^Srclnerncy's  consent,  procured  the  holders  of  the 
sheriff's  certificate's  to  assign  them  to  Hassett  to  hold  for  the 
use  and  benefit  of  Mclnerney.  and  with  intent  to  hinder  and 
delay  plaintiff  and  other  creditors,  at  which  time  it  is  alleged 
that  Hassett  was,  and  now  is.  ^IcTnerney's  attorney  in  Moran 
V.  Mclnerney,  and  also  in  the  Cn^sswell  and  other  suits  against 
Mclnerney.  Tt  is  also  alleged  that  Hassett,  with  Mclnernera 
consent,  assigned  all  of  said  sheriff's  certificates'  (except  a 
certificate  for  parcel  3)   to  Gleason,  without  any  consideration, 
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and  that  Ilassctt  on  February  20,  lS9i,  with  tlic  consent  of 
MeJnerney,  cau.-ed  the  sheriff  to  make  a  uc  d  to  (llason  of  the 
pro])erty  embraced  in  said  certificates,  and  on  t!ie  same  day 
procured  Gleason,  with  the  consent  of  Mclnerncy,  to  convey 
by  deed  all  said  property  described  in  said  certilicates  to  him- 
self (Hassett)  without  consideration. 

^^  The  fact  of  Ilassett  being  Mclnemey's  attorney  is  ad- 
mitted, but  the  answer  denied  the  allegations  of  the  complaint 
as  to  the  purpose  of  Ilassett  in  obtaining  the  assignments  and 
deeds  as  alleged,  and  denied  that  it  was  for  the  benefit  of  Me- 
Inerney,  and  there  is  no  allegation  that  Hassett  took  the  as- 
signments with  intent  to  hinder  creditors.  There  is  nothing 
to  show  any  redemption  of  Mclnerney,  the  record  showing  only 
the  assignment  of  the  certificates  to  Hassett  shortly  before  the 
time  for  redemption  expired,  followed  by  sherifl''s  deeds,  as 
stated  above,  a  consideration  therefor  as  paid  by  Hassett  being 
named  in  the  assignments.  Like  allegations  are  made  as  to 
the  deed  to  Grant.  It  was  also  alleged  in  the  complaint  that 
Mclnerney  owned  no  real  property  not  exempt  other  than  that 
described  in  the  complaint;  that  he  was  insolvent  when  the  ex- 
ecution sales  were  made,  and  is  now  insolvent.  The  answer 
admits  plaintiff's  judgment,  but  denies  that  it  is  a  lien  on  the 
property;  denies  that  in  obtaining  the  assignments  of  the 
sheriff's  certificates  Hassett  acted  as  Mclnerney^s  attorney,  or 
that  he  has  since  acted  as  his  attorney,  but  that  he  has  been 
acting  as  attorney  in  Moran  v.  Mclnerney  in  his  own  interest; 
denies  that  he  conveyed  to  Grant  otherwise  than  by  way  of  mort- 
gage to  secure  the  promissory  note  referred  to  in  the  deed ; 
denies  specifically  allegations  of  fraud  or  intent  to  defraud  cred- 
itors in  ^ny  of  said  transfers. 

The  judgment-roll  in  Moran  v.  Mclnerney  was  introduced. 
In  addition  to  some  facts  already  stated,  it  appeared  by  that 
judgment-roll  that  in  that  action  Moran  filed  a  third  supple- 
mental complaint,  alleging  that  since  the  interlocutory  decree 
settling  the  accounts  of  Moran  and  ^rdnerney  Hassett  ac- 
quired and  now  claims  some  interest  in  the  property;  tliat  he 
had  notice  of  the  pendency  of  the  suit  prior  to  his  obtaining 
said  interest,  and  asked  that  he  be  made  a  party.  Hassett 
answered,  admitting  that  he  claimed  an  interest  in  the  prop- 
erty, admitted  notice  of  the  pendency  of  the  a-^tion,  but  denied 
that  he  acquired  the  property  for  the  benefit  of  Mclnerney, 
and  alleges  that  he  acquired  it  free  from  any  trust  or  claim 
of  any    person.     On    the    motion  in    Moran    v.  Mclnerney  to 
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rretrain  the  slierifl:  from  selling  under  execution  in  I'isluT  v. 
Melnerney,  iJcInerncy  lili'd  an  iillidiivit  in  which  he  stated 
that  the  attached  aflidavit  oi'  lla,ssett  is  true  and  correct ;  tliat 
it  is  affiant's  desire  that  the  slierilf,  Fisher,  Blakernan,  ^^  and 
Moran  be  enjoined  from  selling  the  land  mentioned  in  tlie 
complaint;  that  "he  has  no  desire  to  obstruct  the  payment  of 
his  creditors;  and  that  if  it  shall  appear  upon  the  final  settle- 
ment (if  said  copartnership  tliat  he  has  su'licient  interest  in 
the  funds  that  may  accrue  therefrom/'  he  is  willing  the  judg- 
ment of  plaintiff,  Fisher,  ''shall  be  paid  out  of  said  fund." 
The  affidavit  of  Hassett,  referred  to,  stated  that  he  "'has  an 
interest  as  owner  of  certain  portions  of  the  real  estate  de- 
scribed in  the  complaint  herein;  ....  that  there  is  a  certain 
indebtedness  due  from  the  plaintiff  and  the  defendant  Mc- 
Inerney  on  account  of  the  copartnership  set  forth  in  the  com- 
plaint to  one  G.  W.  Burnett,  amounting  to  $3,500,  one  of  the 
defendants  herein;  that  there  is  a  large  amount  of  judgment 
liens  against  the  said  property  for  street  assessments  due  by 
said  copartnership;  that  Jacob  Stutz  and  Michael  Farrell  have 
received  a  conveyance  of  all  the  partnership  property  from 
Thomas  McTnerney  in  trust,  to  sell  the  same  to  pay  off  the  in- 
debtedness due  from  McTnerney  to  his  creditors;  that  by  rea- 
son of  the  refusal  of  plaintiff  to  join  in  any  conveyance,  the 
said  trustees  have  been  unable  to  sell  any  portion  of  said  prop- 
erty or  to  discharge  any  obligation  due  from  McTnerney  to  his 
creditors."  Some  other  facts,  not  material  to  be  stated,  were 
set  forth.  There  was  introduced  in  evidence  a  deed  from  Has- 
sett to  Grant,  aSTovcmber  15,  1894,  in  form,  grant,  bargain,  and 
pale,  and  embraced  all  the  property  described  in  the  complaint 
in  the  present  action  and  contained  a  clause  that  t1ie  convey- 
ance was  by  way  of  mortgage  to  secure  a  promissory  note  for 
$2,500  of  even  date  made  by  ITassett  to  ]\Iattl^ew  Xunan. 

Tt  was  admitted  tliat  at  the  date  of  the  sheritf's  sale  under 
execution  in  Cresswell  v.  ^McTnerney,  ]\lcTn(rney  was  tlie  owmer 
of  at  least  an  undivided  ono-lialf  of  all  the  property  described 
in  the  complaint,  sul\ject  to  judgment  liens  and  encumbrances 
apjiearing  to  have  existed  at  tlie  time  stnted.  and  subject  to  final 
determination  as  to  his  rig]it=  in  ]\rnrnn  v.  ^McTnerney.  The 
Nicol  and  Goettinger  judgments  were  obtained  in  1895,  and  no 
executions  ever  issued  on  them.  Other  facts  appear  in  the 
opinion. 

Appellant?  rest  their  appeal  prinripnlly  upon  the  proposi- 
tion   that  an  attorney    for  a  claimant   to  real  estate    pending 
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litigation  conecrning  the  cli«iit's  intere.-t  in  sai*l  real  estate 
^^  cannot  acquire  ownership  thereof  j).  nding  such  litigation  as 
against  the  client  or  as  against  the  juilginent  creilitors  of  said 
client;  and  that  the  creditors  of  the  client  are  entitled  to  nuike 
the  same  objection  to  the  attorney  acquiring  an  inter'  st  there- 
in as  the  client  himself  could  make.  It  is  furilur  conicnilrd 
that  the  evidence  showed  that  Mclntrney  and  llnssdi  have 
since  the  assignment  of  the  sheriff's  certificates  and  the  uiak- 
ing  of  the  sheriff's  deeds  admitted  an  interest  remaining  in 
said  property  in  the  defendant  Mclnerney.  In  support  of 
their  principal  proposition  appellants  cite  Weeks  on  Attorui-ys 
at  Law,  2d  ed.,  sec.  277,  and  cases  in  footnotes;  1  Bigelow  on 
Frauds,  281,  and  cases  cited  in  note  to  Cunningham  v. 
Jones,  37  Kan.  477,  1  Am.  St.  Kep.  257,  15  I'aL-.  572;  Wicker- 
sham  V.  Crittenden,  93  Cal.  29,  28  Pae.  78S;  Cox  v.  Ddmas, 
99  Cal.  104,  33  Pac.  836;  Broder  v.  Conklin,  121  Cal.  2b2, 
63  Pac.  G99. 

This  court  said  in  Cox  v.  Delmas,  99  Cal.  104,  33  Pac.  S3G, 
that  the  current  of  authorities  does  not  go  quite  so  far  as  tlie 
proposition  of  appellants.  We  find  no  case  where  tlie  extreme 
view  contended  for  is  so  nearly  sup[)Orted  as  in  Cunningham 
V.  Jones,  37  Kan.  477,  1  Am.  St.  Pep.  257,  15  Pac.  572.  Some 
expressions  of  the  court  in  that  case  would  seem  to  go  to  the 
full  extent  claimed.  But  even  in  that  case  it  a])pears  that  tlie 
interest  purchased  by  the  attorneys  "was  antagonistic  to  tliat  of 
their  client.^''  'J'he  relation  of  attorney  and  client  existL'd  at 
the  time  the  attorneys  purchased  a  tax  title  to  tlie  property,  and 
the  action  was  still  pending  in  which  the  client  was  contesting 
his  right  to  the  same  property.  The  court  said:  "It  is  contrary 
to  the  policy  of  the  law,  and  also  contrary  to  the  princii»hs  of 
equity,  to  permit  an  attorney  at  law  to  occupy  at  the  same  time 
and  in  the  same  transaction  the  antagonistic  and  wlioUy  incom- 
patible position  as  adviser  of  his  client  concerning  a  pending 
litigation  threatening  the  title  to  his  property  and  tliat  of  the 
purchaser  of  such  property,  in  opposition  to  the  tith'  of  !  i-^ 
client.''  I'he  facts  do  not  appear  with  sufficient  fiilln.  —  t  > 
justify  the  claim  that  the  rule  of  law  now  contended  for  wns 
necessarily  involved.  If  it  had  appeared  in  the  case  at  h.ir 
that  iMcTnerney  procured  Plassttt  to  purchase  the  s^'tm-::'"-; 
certificates  of  sale  with  intent  to  defraud  the  creditors  of  Mr- 
Inerney,  and  that  it  was  Hassett's  intention  to  hold  the  tir'.-* 
3^*  for  the  benefit  of  Mclnerney,  wc  would  have  a  case  oT'ie 
different  from  the  one  now  here.     There  is  no  evidence  of  any 
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such  mutual  intent  or  any  such  intent  on  the  part  of  either 
Mcluerney  or  Hassett.  PlaintilT  alleged  that  Mclnerney  was 
insolvent  when  Hassett  purchased  the  certificates.  Mclnerney 
could  have  redeemed  after  Hassett  took  the  assignments  as  well 
as  before,  if  he  had  the  means.  But  he  had  not  the  ability 
to  do  so,  and  the  complaint  alleges  that  it  was  with  his  consent 
and  knowledge  that  Hassett  purchased  the  certificates  of  saU?, 
and  he  stated  in  his  afhdavit  that  it  was  true,  as  deposed  by 
Hassett,  that  the  latter  "has  an  interest  as  owner  of  certain 
portions  of  the  real  estate  described  in  the  complaint  herein." 
There  is  nothing  in  the  case  to  show  that  Hassett  purchased 
adversely  to  his  client;  on  the  contrary,  plaintiff  alleged,  and 
the  client  affirmed,  that  it  was  with  the  client's  consent.  But 
appellants  contend  that  "the  presumption  is,  that  the  consid- 
eration recited  for  the  original  transfers  of  the  sheriff's  certifi- 
cates to  Hassett  was  paid  by  his  client,"  and  that  because  the 
assignments  were  made  near  the  last  day  for  redemption,  and 
for  a  consideration  coinciding  closely  with  the  amount  neces- 
sary to  redeem,  "the  presumption  is,  ...  .  that  the  transac- 
tion amounted  to  redemption  by  the  client."  In  shoit,  it  must 
be  presumed  that  the  client  furnished  the  money  for  the  pur- 
pose of  redeeming  the  property.  There  being  no  evidence  aside 
from  the  mere  relation  of  attorney  and  client  that  there  was 
fraud  in  the  transaction,  appellants  find  themselves  compelled 
to  fall  back  on  these  presumptions.  "A  presumption  is  a  de- 
duction which  the  law  expressly  directs  to  be  made  from  par- 
ticular acts"':  Code  Civ.  Proc.,  sec.  1959.  And.  as  wc  have 
seen,  tlie  fact  from  which  appellants  make  their  deductions  is 
tbe  fidiu'iary  relation  between  the  assignee  of  the  certificates 
and  tlie  judgment  delator.  We  do  not  think  the  relation  of  at- 
torney and  client  alone  justifies  the  presumptions  or  deductions 
ri'lied  on.  Tliere  was  nothing  unlawful  in  the  purchase  by  Has- 
sett made  in  good  faith,  and  with  consent  of  his  client,  and  we 
do  not  si'c  how  it  could  be  presumed  to  be  in  effect  a  redemp- 
tion by  tlie  client;  nor  can  we  sec  how  any  presumption  wouM 
arise  that  tlie  client  furnished  the  mon(\y  to  redeem  and  with 
intent  to  defraud  creditors.  The  transaction  being  lawful,  it 
seems  to  us  that  the  presumption  would  rather  be  that  the 
tran'^a<tion  '^'^  was  fair  and  regular  as  between  attorney  and 
client:  Code  Civ.  Proc,  sec.  19(;3.  subd.  19.  Viewing  the  case 
from  the  standpoint  of  the  attorney's  power  to  bind  Ins  client 
bv  reason  of  his  relation,  it  has  been  held,  and  we  think  cor- 
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recti}',  that  he  has  no  autliority  to  buy  for  his  client  property 
sold  under  execution,  nor  is  it  the  duty  of  an  attorney  to  do  so, 
and  certainly  in  the  present  ca^e  Ilassitt  owed  no  duty  to  his 
client's  creditors  simply  because  he  was  Mclnerney's  attorney: 
Beardsley  v.  Koot,  11  Johns.  4G4,  6  Am.  Dec.  38G,  and  notes; 
Savery  v.  Sypher,  6  Wall.  157;  Maynard's  Case,  1  Walk.  47'.^; 
Washington  v.  Johnson,  7  Humph.  (Tenn.)  468.  Neither  was 
Mclnerney  caUed  upon  to  redeem,  even  if  he  had  other  assets 
with  which  to  do  so;  it  was  optional  with  him  whether  he  re- 
deemed from  the  excution  purchasers  or  their  as-ignees. 

It  was  essential  that  the  complaint  should  allege  either  that 
the  debtor  was  the  purchaser  or  that  Hassett  purchased  for 
his  benefit,  or  facts  sliould  be  alleged  showing  a  fraudulent 
purchase  as  to  creditors.  There  is  no  evidence  that  Mclner- 
nc}',  the  debtor,  was  the  purchaser;  nor  is  there  any  evidence 
that  Hassett  purchased  for  him,  except  such  inference  as  may 
be  drawn  from  the  relation  of  client  and  attorney.  If  there 
were  facts  which  would  make  the  purchase  fraudulent  as  to 
creditors,  they  should  be  alleged  and  proved.  Mr.  Bump  says 
there  is  a  clear  distinction  between  a  fraud  upon  the  debtor 
and  a  fraud  upon  creditors.  In  the  one  case  he  is  the  victim, 
and  in  the  other  he  is  either  in  fact  or  in  law  the  perpetrator, 
in  which  latter  case  the  creditors  seeking  to  avoid  a  sale  do  not 
represent  the  debtor,  but  exercise  riglits  paramount  to  his. 
"In  the  former  case,"  says  the  author,  "the  remedy  belongs 
to  the  debtor  alone,  and  they  [the  creditors]  cannot  interfere 
when  they  are  not  in  contemplation  of  the  author  of  the  wrong, 
and  are  only  affected  consequently"' :  Bump  on  Fraudulent  Con- 
veyances, sec.  20.  The  claim  that  Hassett  purchased  with  in- 
tent to  defraud  or  hinder  Mclnerney's  creditors  finds  no  sup- 
port whatever  in  the  evidence,  unless  it  may  be  inferred  from 
the  single  fact  that  Hassett  was  Mclnerney's  attorney  at  the 
time,  and  this  we  think  wholly  insufTicient  to  put  defendants 
upon  their  proofs. 

As  to  defendant  Grant,  there  is  a  total  failure  of  ]iroof. 
It  is  alleged  that  Hassett  conveyed  to  him  without  considera- 
tion, ^^  and  that  Grant  took  with  notice  of  all  the  facts  alleged 
in  the  complaint.  There  is  no  evidence  that  Grant  took  with 
notice,  and  there  is  evidence  that  the  deed  to  him  was  as  a 
mortgage  to  secure  a  debt  of  $2,500. 

It  is  claimed  that  both  Hassett  and  "NrcTnemey  admitted  that 
the  latter  had  an  interest  in  the  property  subsequent  to  the 
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assigiiiuonts.  We  do  not  tliink  llie  evidence  so  shows.  The  affi- 
davits of  ^rdncniey  and  ira?>*'lt,  relied  on  by  appellants  as 
so  showinir,  do  not  l)ear  them  out. 

There  is  some  oral  evidence,  not  very  definite,  as  to  the  value 
of  various  parcels;  but  this  evidence  is  all  given  on  the  assump- 
tion of  clear  title,  free  from  encumbrances,  and  that  unless  free 
the  property  could  not  be  sold  at  all.  In  view  of  the  pending 
litigation  affecting  the  property  and  Mclnemey's  interest  there- 
in, it  cannot  be  said  that  the  price  paid  was  inadequate  or  that 
there  was  gross  disparity  between  the  amount  necessary  to  re- 
deem and  the  value  of  the  property. 

The  judgment  and  order  sliould  be  affirmed. 

Cooper,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  are  aflirmed. 

McFarland,  J.,  Henshaw,  J.,  Temple,  J. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  hearing  in 
Bank,  and  filed  the  following  opinion  on  the  11th  of  August, 
1902 : 

BEATTY,  C.  J.,  dissenting.  The  vital  question  involved  in 
this  case  is  somewhat  obscured  by  the  complicated  transactions 
out  of  which  the  litigation  arises.  Devested  of  these  extraneous 
and  unessential  features  the  case  may  be  thus  stated: 

The  real  property  of  a  judgment  debtor  is  sold  under  exe- 
cution. Before  the  time  for  redemption  has  elapsed  his  attor- 
ney takes  an  assignment  of  the  certificate  of  sale  from  the 
purchaser  at  the  execution  sale.  The  consideration  for  the 
transfer  is  the  amf)unt  required  for  redemption — a  small  frac- 
tion of  the  value  of  the  property.  There  being  no  evidence  ^"^ 
on  the  point,  the  presumption  is,  that,  even  if  the  attorney  paid 
his  own  money  for  the  assignment,  he  did  so  without  the  con- 
sent of  his  client,  and  that  he  holds  the  title  as  an  involuntary 
trustee  for  his  client,  with  at  most  a  lien  for  the  sum  expended 
in  procuring  the  transfer.  The  question,  then,  is  whether  an- 
other judgment  creditor  of  the  client  can  subject  his  equitable 
estate  in  the  land  to  the  ]iav;iicnt  of  liis  jiidgmc^nt.  It  is  held 
that  he  cannot — that  the  riglit  of  the  client  to  enforce  his  equity 
against  his  trustee  is  a  purely  personal  riglit  which  he  may  waive 
if  he  chooses  so  to  do,  and  that  his  valuable  ■interest  in  the  land 
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is  at  his  option  placed  beyond  tlie  reach  of  an  honest  creditor. 
From  this  conclusion  I  diss'  nt.  1  think,  on  thu  contrary,  that 
the  creditor  has  the  right  to  proceed  in  ids  own  behalf,  as  well 
against  this  estate  as  against  any  other  valuable  property  of  his 
debtor. 


The  Pxtvlin^p  Ini  Attorney  of  property  at  a  .ivi'lioial  Palo,  and  tbo  ef- 
fect and  validity  thereof  are  considered  in  Olson  v.  Lamb,  56  Neb. 
]04,  71  Am.  St.  Rep.  670,  76  N.  W.  433;  Cunningham  v.  Jones,  37 
Kan.  477,  1  Am.  St.  Rep.  2^57,  15  Pac.  572;  Bcardsley  v.  Root,  11 
Johns.  464,  6  Am.  Dec.  386.  In  case  of  a  purchase  of  the  subject 
matter  in  litigation  during  the  pendency  of  the  suit  by  an  attorney 
of  his  client,  the  transaction  is  presumably  fraudulent:  Elmore  v. 
Johnson,  143  IlL  513,  36  Am.  St.  Rep.  401,  32  N.  K  413. 


FISHER  V.  FEIGE. 

[137  Cal.  39,  69  Pac  618.] 

LEGAL  ACT  from  Spiteful  Motives.— No  use  of  property  which 
would  be  legal  if  due  to  a  proper  motive  can  become  illegal  because 
prompted   by  an  improper   or  nuilicious  motive,     (p.   79.) 

RIPARIAN  OWNERS  —  Right  of  to  Cut  Trees,  Though  the 
Water  in  a  Stream  is  Thereby  Lessened.— The  cutting  of  trees  by  a 
riparian  ov\Tier  on  his  own  land  is  a  legal  act,  and  cannot  be  enjoined 
because  it  lets  in  the  sun,  causes  greater  evaporation,  and  thereby  les- 
sens the  amount  of  water  which  would  otherwise  flow  upon  tho  lands 
cf  tho  lower   proprietor,      (p.   SO.) 

A  RIPARIAN  OWNER  has  the  Right  to  Build  a  Dam  Across 
a  Stream  if  ho  does  not  thereby  appreciably  diminish  the  amount  of 
water  which  naturallv  flows  to  the  lands  of  his  neighbor  below, 
(p.    80.) 

WATER— Right  of  a  Riparian  Owner  to  Restrict  the  Use  of 
ty  Another. — One  riparian  owner  is  not  entitled  to  an  injunction  re- 
stricting the  other  to  the  use  of  so  much  of  the  waters  of  a  stream 
as  may  be  necessary  for  his  household  and  domestic  purposes  and 
water  for   his   stock,     (p.   80.) 

O'Brien,  O'Brien  &  O'Brien,  for  the  appellants. 

T.  B.  Hutchinson  and  F.  E.  Johnston,  for  the  respondents. 

'**  McFARLAND,  J.  This  is  an  appeal  by  defendants  from 
a  judgment  in  favor  of  plaintiff. 

The  plaintiff  is  a  lower  riparian  proprietor  on  a  certain 
watercourse,  and  defendants  are  upper  riparian  proprietors 
thereon.     The  action  was  brought  to  recover  damages  in  the 
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siini  of  five  t]ions;u)d  dollars  for  certain  alleged  inter feri-nces 
by  defendants  with  the  How  of  the  water  in  the  stream,  and 
lor  a  perpetual  injunction  restraining  defendants  from  their 
repetition  of  the  alleged  wrongs.  The  court  found  that  plain- 
tiff was  damaged  in  the  sum  of  one  cent  by  the  alleged  wrongs, 
for  which  amount  judgment  Avas  rendered  and  by  the  judg- 
ment defendants  were  also  perpetually  enjoined  from  doing 
certain  acts.     Defendants  appealed  from  the  judgment. 

It  is  quite  clear  that  the  judgment,  as  it  stands,  cannot  be 
rightfully  affirmed.  There  is  no  averment  or  finding  that 
defendants  have  diverted  any  water  from  the  stream.  It  is 
averred  that  along  and  adjacent  to  the  stream  as  it  flows 
through  defendant's  land  there  is  a  heavy  growth  of  timber, 
which,  before  the  alleged  wrongful  acts  of  defendants,  pro- 
tected "^^  the  waters  of  the  stream  from  evaporation  by  drying 
winds  and  the  rays  of  the  sun,  and  that  defendants  have  cut 
and  felled  a  large  number  of  trees,  and  thus  let  in  the  sun 
and  the  wind  and  caused  the  waters  to  be  diminished  by  evap- 
oration, so  that  not  so  much  flowed  down  onto  plaintiff's  land 
as  formerly;  and  that  they  threatened  to  fell  more  of  said 
trees  in  the  future.  It  is  also  averred  that  defendants  have 
erected  certain  dams  or  embankments  across  the  stream  by 
which  the  waters  have  been  prevented  from  flowing  down  tlic 
channel  of  said  stream  "as  tliey  have  l)een  accustomed  to  flow,'' 
and  from  flowing  into  and  upon  the  land  of  plaintiff,  "as  they 
otherwise  would  have  flowed."  It  is  also  averred  that  defend- 
ants caused  aljout  ten  trees  to  be  felled  into  said  stream,  and 
allowed  them  to  remain  there,  and  that  this  rendered  the  waters 
unpalatable  and  unwholesome.  It  is  also  averred  that  defend- 
ants' land  is  wild  and  uutillod,  and  is  not  susceptible  to  culti- 
vation. The  foregoing  constitute  the  main  averments  upon 
wliich  plaintifT  l)ases  his  ])raver  for  damages  and  injunction — it 
])('ing  avernd  that  defendants  threaten  to  continue  the  said  act.^. 
It  is  also  averred,  and  found  bv  the  court,  that  said  acts  were 
done  by  defendants  "solelv  for  ihe  purpose  of  injuring  the  plain- 
tifT  and  damaging  bis  said  property,  and  out  of  spite  and  ill-will 
toward  ihc  plnintifT'." 

As  ijotlt  rmirt  and  eoun-(d  seem  to  have  attached  considerable 
significance  to  the  alleia'd  motive  which  led  defendants  to  do 
the  acts  comjilained  of.  it  may  be  pr(^[)er  to  briefly  notice  tliat 
subject.  In  civil  cases,  of  the  cluiracter  of  the  one  at  bar, 
the  genernl  rule  no  doubt  i'^.  ns  stated  in  "NTavor  etc.  of  Brad- 
ford V.  Pickles,   [1S95]   A])p.  Cas.   587,  that  "no  use  of  prop- 
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erty  which  would  be  legal  if  due  to  a  proper  motive  can  become 
illegal  because  it  is  prompted  by  a  motive  which  is  improper 
or  even  malicious."  But  there  may  be  cases  where  the  vt;ry 
question  of  the  legality  of  an  act  would  depend  upon  the  pur- 
pose for  which  it  was  done.  This  is  particularly  so  with 
respect  to  the  use  of  water  under  the  law  of  this  state  on  that 
subject.  For  instance,  a  riparian  owner  in  California  has  a 
right  to  a  reasonable  use  of  the  water  of  a  natural  stream 
running  through  his  premises  for  the  purpose  of  irrigatin;? 
his  riparian  land;  and  this  includes  the  incidental  right  to  di- 
vert onto  his  land  what,  under  all  the  circumstanci-s,  would 
be  a  reasonable  amount  of  the  water,  by  dams  and  otiicr  nec<  s- 
sary  appliances.  And  in  an  action  by  a  lower  against  an  upper 
riparian  owner  ^^  for  diversion  of  water,  the  latter  could  suc- 
cessfully defend  by  showing  that  he  had  only  used  a  reasonabl',' 
amount  of  the  water  to  irrigate  his  land;  but  there  would 
be  no  such  defense  if  it  appeared  that  he  diverted  the  water 
merely  to  let  it  run  to  waste,  and  did  not  make,  nor  intend 
to  make,  any  beneficial  use  of  it  for  irrigation,  or  that  he  had 
carried  it  to  nonriparian  lands.  He  could  not  lawfully,  any 
more  than  could  one  claiming  merely  by  appropriation,  thus 
divert  the  water  without  applying  it  to  a  beneficial  use.  But  in 
the  case  at  bar  there  was  no  diversion ;  and  under  the  facts 
found  we  cannot  see  how  the  lawfulness  of  the  acts  enjoined 
can  depend  upon  the  motives  by  which  they  were  done,  or  may 
be  done  in  the  future. 

It  is  found  that  the  def(>n(1ants  did  fell  trees  on  their  lanws. 
and  threatened  to  fell  more,  the  effect  of  which  was,  and  would 
l)e,  to  let  in  the  sun  and  winds,  and  thus  increase  evaporation. 
It  was  also  found  that  they  had  built  some  dams  in  the  stn'atii 
by  which  the  waters  were  prevented  from  flowing  "as  they  other- 
wise would  have  flowed";  but  there  is  no  finding  that  the-e 
dams  prevented  the  usual  amount  of  water  from  reaching  plaiii- 
tiflf's  land.  It  was  also  found  that  the  land  of  di  fendants  is  wild 
and  untilled,  and,  "for  the  greater  part,  is  not  susceptiMe  of 
cultivation." 

There  is  also  a  finding — somewhat  obscured  hv  heinsr  mix  d. 
up  with  other  matters  in  finding  Xo.  (1 — that  defendants  f.dN'I 
some  trees  in  the  stream  hy  v/h.ioli  the  \v;tcrs  wi  re  ri  ndcri  (1  lin- 
palatahle  and  unwhole-onie,  and  fiat  I'-ev  tlireai<M'.cd  to  f- !1 
other  trees  into  the  stream,  th;Te  to  remain  ai'd  d  ■' av.  w'wvw'kv 
the  waters  of  said  stream  will  he  rm  V'-(^d  iii'i'f  Oir  lon-eliiKd 
and   domestic   purposes.     The    foi-e;r'i:n  r   are   sw' .-(.mi'iilly    the 
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findings  upon  which  the  injunction  is  based.  The  injunction 
is  most  sweeping  in  its  terras.  By  the  judgment  the  defendants 
are  "perpetually  enjoined  and  restrained  from  in  any  manner  ob- 
structing or  impeding  or  hindering  the  natural  flow  of  the  water 
of  that  certain  stream  at  any  point  therein  or  thereon  above  the 
said  lands  of  plaintiff/'  and  also  ''from  cutting  or  felling  the 
timbers  and  trees  growing  in  the  channel  and  upon  the  imme- 
diate banks  of  said  stream  at  any  point  above  the  said  lands  of 
the  plaintiff,  whereby  the  said  stream  will  be  exposed  to  the  rays 
of  the  sun  and  the  waters  thereof  lost  or  materially  diminished 
^•*  by  evaporation.''  They  are  also  enjoined  from  felling  any 
trees  into  the  stream  and  allowing  them  to  remain  there  and 
decay.  No  right  is  preserved  to  defendants,  except  to  take 
water  for  domestic  purposes  and  for  stock. 

It  is  evident  that  very  little,  if  any,  of  this  injunction  can 
be  sustained.  It  is  quite  apparent  that  cutting  trees  upon 
one's  own  land  is  a  lawful  act,  which  cannot  be  restrained 
because  it  "lets  in  the  sun"  and  causes  more  evaporation; 
any  incidental  damage  which  might  come  to  a  lower  riparian 
owner  from  such  lawful  act  would  clearly  be  damnum  absque 
injuria.  And,  then,  a  man  may  build  a  dam  across  a  stream 
on  his  own  land,  provided  that  thereby  he  does  not  appreciably 
diminish  the  amount  of  water  which  should  naturally  flow  on- 
to the  land  of  his  neighbor  below.  But,  in  addition,  the  judg- 
ment in  this  case  perpetually  prohibits  defendants  from  ever 
exercising  many  of  the  undoubted  rights  of  riparian  owners. 
They  are  allowed  only  to  use  "so  much  of  the  waters  of  said 
stream  as  may  be  noc»^ssary  for  their  household  and  domestic 
purposes,  and  for  water  for  tlieir  stock."  There  is  not  even 
any  ])rovision  for  changing  conditions.  Tlie  defendants  are 
pcr])etually  cut  olT  from  ever  using  the  water  for  irrigation,  or 
as  motive  power,  or  for  fish-ponds,  bath-houses,  etc.,  or  for  or- 
namental and  many  other  purposes  for  which  a  riparian  pro- 
prietor may,  in  a  measure,  control  the  stream  on  h.is  own  land, 
if  he  doe?  not  thereby  materially  diminish  its  How  onto  lands 
below,  or  apparently  adulterate  its  quality. 

Xo  doubt,  the  defendants  could  be  enjoined  from  felling 
trees  into  the  stream,  if  th(Teby  the  water  was  made  unfit  for 
domestic  use;  but  on  that  subject  the  findings  should,  we  think, 
l>e  mor(>  certain  and  si>ecifi(\  It  do^s  not  fully  appear  that  the 
injurv  thus  done  to  the  qualitv  of  tlie  watrr  was  material;  and 
the  finding  as  to  tliat  matter  is  ratlu'r  inenusistent  witli  the 
other  finding,  tliat  all  the  damage  done  by  all  of  the  alleged  acts 
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of  defendants  amounted  to  only  one  cent.  If  tliere  be  another 
trial,  there  should  be  a  fuller  finding  on  this  subject;  and  al.so 
as  to  whether  the  dams  alleged  to  have  been  made  by  defendants 
on  their  own  land  materially  lessened  the  flow  of  the  water  on- 
to the  land  of  plaintiff. 

The  judgment  appealed  from  is  reversed. 

Temple,  J.,  and  Henshaw,  J.,  concurred. 


The  Mallciovs  Exercise  of  a  Legal  Right  seems  not  to  be  action- 
able: See  Guethler  v.  Altman,  26  Ind.  App.  587,  84  Am.  St.  Rep.  313, 
60  N.  E.  355;  Bordeaux  v.  Greene,  22  Mont.  254,  74  Am.  St.  Rep.  600, 
56  Pac.  218. 

Every  Riparian  Proprietor  has  a  right  to  the  ordinary  use  of  water 
naturally  flowing  past  his  land  for  domestic  purposes,  without  regard 
to  the  effect  of  such  use  upon  the  lower  proprietors.  He  also  has  the 
right  to  use  it  for  any  purpose  whatever,  provided  he  does  not  inter- 
fere with  the  rights  of  other  proprietors.  The  primary  use  is  for  do- 
mestic purposes:  Jones  v.  Conn,  39  Or.  30,  87  Am.  St.  Rep.  634,  64 
Pac.  855,  65  Pac.  1068;  City  of  Canton  v.  Shock,  66  Ohio  St.  19,  63 
N.  E.  600,  90  Am.  St.  Rep.  557,  and  cases  cited  in  the  cross-reference 
note  thereto.  A  riparian  owner  may  reasonably  detain  water  by 
means  of  a  dam  for  a  proper  purpose,  although  the  flow  is  diminished 
by  evaporation  and  percolation:  Gehlen  v.  Knorr,  101  Iowa,  700,  63 
Am.  St.  Rep.  416,  70  N.  W.  757.  But  an  unreasonable  detention  of 
the  waters  will  not  be  tolerated:  White  v.  East  Lake  Land  Co.,  98 
Oa,  415,  51  Am.  St.  Rep.  141,  23  S.  E.  393. 


PEOPLE  V.  MeDAN"IELS. 

'[137  Cal.  192,  69  Pac.  1006.] 

PLEADING  a  Conviction  of  a  Lesser  Offense  Involved  in  a 
Orcater. — To  a  prosecution  for  an  assault  with  a  deadly  weapon  with 
intent  to  commit  murder,  the  defendant  is  entitled  to  plead  and 
prove,  as  a  complete  bar,  his  previous  conviction,  sentence,  and  pun- 
ishment for  the  crime  of  battery  growing  out  of  the  identical  facta 
on   which   the   present   prosecution   is   based,     (p.    83.) 

Lewis  H.  Smith  and  James  A.  Burns,  for  the  appellant. 

Tirey  L.  Ford,  attorney  general,  A.  A.  Moore,  Jr.,  deputy  at- 
torney general,  and  0.  L.  Evarts,  district  attorney,  for  the  re- 
«pondent. 

*^  HAYNES,  C.     Appellant  was  tried  upon  an  information 
for  assault  with  a  deadly  weapon    with   intent   to   commit   the 
■crime  of  murder,  and  was  found  guilty  and  sentenced  to  four- 
Am.   St.   Rep.,  Vol.   92—6 
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teen  years'  inijirisonnient  in  slate's  priton,  and  appeals  from 
tiir  juilgnient  and  from  an  order  di-nyiiig  his  motion  for  a  new 
trial. 

'J'lie  olTense  cliarged  in  tlie  in  formal  ion  is  alleged  to  have 
I'L-en  eominiUed  OJi  the  iirsL  day  of  February,  I'JOl^  and  the 
eom])laint  u|xjn  whieli  the  preliminary  examination  was  had 
^'*^  was  filed  with  the  committing  magistrate  on  February  12, 
inOl.  The  dc:fendant  was  arraigned  on  ]\Iar(h  2(!th,  and  on 
the  28th  pleaded  not  guilty,  and  also  pleaded  a  former  convic- 
tion of  the  oifeuse  charged. 

Jn  sup])ort  of  his  plea  of  former  conviction  the  defendant 
offered  in  evidence  the  records  of  a  justice  of  the  peace  show- 
ing, in  substance,  that  on  February  10,  1901,  Bessie  ]\IcDaniels 
(the  person  upon  whom  the  information  in  this  action  charged 
the  assault  with  intent  to  murder  to  have  been  committed) 
filed  her  complaint  with  said  justice,  charging  the  defendant 
with  having  committed  a  battery  upon  her  on  said  first  day  of 
February,  1901 ;  that  a  warrant  was  issued  thereon,  under 
which  he  was  arrested  on  the  11th;  that  he  pleaded  guilty  to 
the  charge  of  battery,  and  on  the  12tli  he  was  sentenced  by 
said  justice  of  the  peace  to  imprisonment  in  the  county  jail 
of  Fresno  county  for  the  terra  of  one  hundred  and  seventy- 
five  days,  and  also  offered  in  evidence  the  commitment  issued 
by  the  justice  upon  said  judgment;  to  all  of  which  the  district 
attorney  objected  upon  the  ground  that  it  was  incompetent, 
irrelevant,  and  immaterial.  The  objection  was  sustained  and 
the  defendant  excepted.  The  defendant  then  called  Mrs. 
Bessie  !McDaniels,  upon  whom  the  assault  cliarged  in  the  in- 
formation was  alleged  to  have  been  committed,  and  asked 
whether  she  was  a  witness  in  the  justice's  court  in  the  battery 
case  prosecuted  by  her  against  the  defendant.  The  prosecu- 
tion's objection  was  sustained;  and  the  defendant  then  offered 
to  prove  by  said  witness  and  by  one  John  GriflBn,  the  only 
witnesses  who  testified  before  the  justice  in  the  battery  case, 
that  they  testified  on  that  trial  to  the  same  facts  to  which,  they 
had  testified  in  this  case ;  that  the  prosecution  then  announced 
that  they  objected  to  any  testimony  in  regard  to  the  battery 
case,  the  objection  was  susfained,  and  defendant  excepted. 

The  testimony  of  said  witnesses,  who  had  been  called  and 
examined  in  chief  by  the  prosecution  in  this  case,  covered  all 
that  appears  to  have  occurred  between  the  defendant  and  the 
prosecutrix  on  said  first  day  of  February,  and,  indeed,  other 
matters  occurring  both  before  and  after  that  date. 
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The  court  erred  in  tluse  rulings.  Kt  spun'lent  contcndis  that 
*'the  offense  of  battery  con.-i.>is  in  the  use  of  furcf  or  viulene-' 
upon  the  person  of  another,  and  is  a  greater  otreuse  than  *"* 
assault,  and,  being  greater,  includes  tiie  1.  s.s;  but  liie  l>s- — that 
is,  assault — does  not  include  the  greater,  ll.ilierv  ineiL.d'.s  a.-;- 
sault,  but  assault  does  not  include  battery." 

As  said  by  the  learned  counsel,  battery  includes  and  implies 
an  aA5ault,  or  there  can  be  no  batlery  without  an  as-auit. 
Wliat  the  defendant  did,  Iherifore,  may  l;ave  constitiite-i  a 
simple  assault,  or  assault  and  battery,  or  assault  with  intent 
to  murder;  and  the  last-named  offense  may  be  coniu;it:ed 
either  with  or  without  a  battery;  but  the  evidence  on  th.e  part 
of  the  prosecution,  given  upon  this  trial,  showtd  an  aggravated 
battery  which  may  or  n)ay  not  have  been  eoiumitied  with  intent 
to  nnirder.  The  proscx3ution  before  the  justice  of  tiie  pea*  c- 
was  for  the  same  acts  of  the  defendant,  but  the  com  plaint  and 
judgment  omitted  the  alleged  intent  to  murder  eharg.  d  in  ti;e 
information.  The  identity  of  the  acts  of  the  defendant  in  tiie 
two  case's  is  not  questioned,  and  the  defendant  h.i<  thertfore 
been  convicted  of  the  assault,  which  is  an  e.-sential  fart  to  ne 
proven  under  the  information,  the  intent  to  murder  not  being 
a  crime  in  the  absence  of  some  physical  act  constituting  an  as- 
sault. It  is  well  settled  that  a  conviction  of  a  lower  oiTen>e 
embraced  in  a  higher  one,  for  the  commission  of  wlueh  a  defend- 
ant was  tried,  is  an  acquittal  of  the  higher  offense,  and  an  inde- 
pendent trial  ami  conviction  of  the  lower  oilense,  wh.en  pka  led, 
must,  upon  the  same  principle,  he  a  bar  to  the  pr^jieeution  fur 
the  higher  offense  which  included  it.  I'eojde  v.  l^efoor,  lOi)  Cal. 
150,  34  Pac.  643,  cited  by  appellant,  is  in  point,  and,  we  think. 
conclusive.  It  is  not  necessary  here  to  cite  or  (juote  from  the 
numerous  cases  there  cited. 

In  Kogina  v.  Elrington,  9  Cox.  0.  C.  SH.  OO.  (^^ekhlIm. 
C.  J.,  said:  "It  is  a  fundamental  rule  of  law  that  out  of  tho 
same  facts  a  series  of  charges  sliall  not  be  jireferred"' :  and 
upon  the  argument  in  that  case  he  interrupted  counsel  for  the 
prosecution,  and  said:  "The  case  of  I?egina  v.  Stanton.  5  Cox 
C.  C.  324  is  a  strong  authority  against  you.  Th(^re  ■•  w  i- 
held  that  a  conviction  for  an  assault  under  the  statute,  fol- 
lowed by  payment  of  the  fin(^  or  endurance  of  tl  e  impri>on- 
ment,  may  be  pleaded  in  bar  of  an  indictment  for  felonv  in 
respect  of  the  same  assault  charging  an  ass;iult  and  wound'ng 
■with  intent  to  niurder.'* 

Upon  this  subject  it  is  said  in  Risliop's  New  Crin  inal   T.a\r 
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''*•"'  (volmne  1,  section  1057)  :  '■\\1n'n  he  lias  liccn  put  in  jeop- 
ard v  for  I  he  lowfst,  then,  for  example,  is  prosecuted  for  the 
]iighi'.-t,  our  constitutional  guaranty  stands  in  the  way  of  his  be- 
■n\g  convicted  a  second  time  for  the  lowest,  for  a  jeoj)ardy  of 
the  highest  is  equally  a  ji'opardy  of  the  lowest.  An  L  since  tiie 
govornnicnt  confessedly  cannot  begin  with  the  highest,  and  then 
go  down  step  by  step  bringing  the  man  into  jeopardy  for  every 
dereliction  included  tlterein,  neither  can  it  begin  with  the  low- 
est and  ascend  to  the  highest  with  precisely  the  same  result." 

The  respondent  cites  People  v.  Helbing,  61  Cal.  G20.  There 
the  defendant  was  cliarged  by  the  information  with  the  offense 
of  assault  with  a  deadly  weapon  with  intent  to  commit  bodily 
injury,  and  was  found  guilty  of  battery.  Upon  the  appeal 
the  judgment  was  reversed,  and  a  new  trial  ordered.  Defend- 
ant then  pleaded  a  former  acquittal,  and  twice  in  jeopardy  for 
the  same  offense.  He  was  found  guilty  as  charged  in  the  infor- 
mation, and  again  appealed.  It  was  then  held  that  battery  was 
not  included  in  the  offense  charged;  that  upon  trial  for  an  as- 
sault with  a  deadly  weapon  with  intent  to  commit  bodily  injury 
**a  defendant  could  not  equally  he  convicted  of  battery,  and 
[such  conviction]  constitutes  no  bar  to  a  second  trial  upon  the 
same  information."  The  reason  for  this  conclusion  is,  that 
battery  is  not  necessarily  included  in  a  charge  of  an  assault 
with  intent  to  commit  bodily  injury,  and  not  having  been 
charged  in  the  information,  there  could  be  no  conviction  for 
battery  or  the  assault  which  is  necessarily  included  in  it.  But 
here  the  prosectition  for  battery  was  an  independent  one,  prose- 
cuted in  another  tribunal,  and  was  in  every  respect,  so  far  a? 
app<^rs,  regular,  authorized,  and  valid,  and  therefore  operated 
as  a  conviction  of  the  assault,  which  did  not  follow  the  convic- 
tion for  a  battery  in  a  case  where  such  conviction  was  unauthor- 
ized. 

In  People  v.  Stephens,  79  Cal.  428,  21  Pac.  856,  the  first  pros- 
ecution was  for  a  libel  contained  in  an  article  published  by  the 
defendant  in  a  newspaper,  and  that  case  was  a  prosecution  for 
a  libel  contained  in  the  same  article  published  in  the  same  issue 
of  the  same  paper,  and  it  was  held  :  "The  state  cannot  split  up 
one  crime  and  prosecute  it  in  several  parts;  nor  can  a  defendant 
be  convicted  and  punished  for  two  distinct  crimes  growing  out 
of  the  same  identical  act":  Si^e,  also,  numerous  ****  cases  there 
cited;  also.  People  v.  Willard,  92  Cal.  482.  28  Pac.  585,  and 
People  v.  Ny  Sam  Chung,  94  Cal.  304,  28  Am.  St.  Rep.  129, 
29  Pac.  642. 
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People  V.  Bentley,  77  Cal.  7,  11  Am.  St.  Rep.  225,  and  note; 
18  Pac.  799,  appears,  from  the  meager  statement  of  facts  given 
in  the  opinion,  to  be  inconsistent  with  all  the  other  decisions  of 
this  court  above  noticed,  and  has  not  been  cited  in  any  of  them. 

In  State  v.  Chinault,  55  Kan.  32G,  40  Pac.  G62,  the  defendant 
was  charged  by  information  in  the  district  court  of  Wyandotte 
county  for  an  assault  with  intent  to  kill,  was  put  upon  his  trial, 
but  the  jury  were  discharged,  for  sufficient  cause,  and  the  case 
went  over.  Afterward  he  was  prosecuted  in  the  court  of  com- 
mon pleas  on  a  charge  of  assault  with  intent  to  rob,  the  two 
transactions  being  identical,  the  only  difference  in  the  two  in- 
formations being  that  a  different  criminal  purpose  is  charged. 
It  was  held  that  only  one  prosecution  can  be  maintained  for 
the  same  assault,  whatever  the  purpose  of  the  defendant  may 
have  been. 

Moore  v.  State,  71  Ala.  307,  is  directly  in  point.  It  was 
held:  "A  single  crime  cannot  be  split  up  or  subdivided  into 
two  or  more  indictable  offenses";  that  "to  an  indictment  for  as- 
sault with  intent  to  murder,  a  plea  of  a  former  conviction  of 
an  assault  and  batter}'  with  a  stick,  in  the  county  court,  based 
on  the  same  criminal  act,  is  good,  although  the  offense  charged 
in  the  indictment  is  a  felony,  and  the  offense  for  which  there 
was  a  former  conviction  is  merely  a  misdemeanor.'*  (Sylla- 
bus.) In  the  opinion  it  is  said:  "A  conclusive  reason  for  the 
soundness  of  this  view,  to  our  mind,  is,  that  if  a  defendant  has 
been  tried  for  the  smaller  otfense — whether  convicted  or  ac- 
quitted, it  is  immaterial — and  he  is  afterward  put  on  trial  for 
the  larger,  he  is  twice  in  jeopardy  for  the  smaller  offense." 

In  Jackson  v.  State,  l-l  Ind.  327,  328,  it  was  said:  "The 
state  cannot  split  up  onii  crime  and  prosecute  it  in  parts.  A 
prosecution  for  any  part  of  a  single  crime  bars  any  further 
prosecution  based  upon  the  whole  or  a  part  of  the  same  crime.'"' 

In  People  v.  Hunckeler,  48  Cal.  331,  the  defendant  was 
indicted  for  manslaughter,  and  upon  the  trial  the  court,  with- 
out the  consent  of  the  defendant,  discharged  the  jury,  because 
in  its  opinion  the  defendant  was  shown  to  be  guilty  of  niurdiT, 
and  being  afterward  indicted  for  murder,  his  ph'a  of  twioc  ^^"^ 
in  jeopardy  was  sustained  by  this  court,  which  held  he  was  en- 
titled to  an  acquittal. 

In  England,  prior  to  Lord  Denman's  Act  f  Stats.  1  Virt.,  c, 
85,  see.  11,  enacted  in  1837),  one  indicted  for  a  felony  could 
not  be  convicted  and  sentenced  for  a  misdemeanor.  Tlie 
reason  for  that  rule  was,  that  persons  indicted  for  a  niisde- 
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raeanor  had  certain  advantages  or  privileges,  among  others, 
(liat  of  making  full  defense  by  counsel,  which  those  charged 
with  a  felony  did  not  then  have.  But  Lord  Denman's  Act 
provided  that  on  the  trial  of  any  person  for  any  felony  what- 
ever, where  the  crime  charged  shall  include  an  assault  against 
the  person,  there  might  be  an  acquittal  of  the  felony  and  a 
conviction  of  the  assault.  The  vital  principle  of  that  act  is 
embodied  in  section  1159  of  our  Penal  Code,  There  are  many 
cases,  however,  in  this  country  that  have  followed,  in  their 
results  at  least,  the  old  common  law,  and  permit  different 
crimes  included  in  the  same  act  or  transaction  to  be  separately 
prosecuted  and  punished.  All  offenses,  such  as  battery,  may- 
-lem,  rape,  robbery,  etc.,  as  well  as  assaults  with  intent,  neces- 
sarily include  an  assault,  and  it  is  now  generally  conceded  that  a 
conviction  of  the  higher  offense  is  necessarily  a  conviction  of 
the  assault  included  in  it,  and  it  would  seem  to  follow  logically, 
as  well  as  by  coiistruction,  that  a  conviction  or  acquittal  of  any 
of  the  included  offenses  must  bar  a  prosecution  of  the  higher, 
since  the  higher  cannot  afterward  be  prosecuted  without  open- 
ing the  door  for  a  second  conviction,  or  a  conviction  of  an  of- 
fense for  which  the  defendant  had  before  been  tried  and  ac- 
quitted. It  is  well  settled  that  a  conviction  of  a  lower  included 
offense  is  an  acquittal  of  all  higher  offenses  included  in  the  in- 
dictment or  information,  and  where  such  conviction  for  a  lower 
offense  is  set  aside  and  a  new  trial  granted,  even  upon  the  mo- 
tion of  defendant,  or  upon  appeal,  he  cannot  be  convicted  of 
any  higher  offense  tlian  that  of  which  he  was  first  found  guilty. 
.If  an  acquittal  can  have  such  effect,  much  more  strongly  it 
should  be  held  that  a  prior  conviction  of  any  included  olfense 
should  bar  a  subsequent  prosecution  for  a  liigher  offense  in- 
cluded in  the  same  transaction. 

Bishop,  in  his  Xew  Criminal  Law  (section  1058)  says  that 
"by  tlie  general  and  better  doctrine  a  conviction  or  acquittal 
of  a  common  assault  will  bar  proceedings  for  an  assault  with 
'^•**  intent  to  do  great  bodily  harm,  and  other  assaults  aggra- 
vated in  like  manner.  It  has  been  supposed  that  if  the  tribunal 
Irving  the  less  offense  has  no  jurisdiction  over  the  higher,  the 
<;'ase  will  l)C  different;  yet  there  does  not  seem  to  be  any  just 
foundation  for  this  distincfion.  'r\\o  fact  that  one  has  been 
in  jeopardy  for  a  lower  ofTenso  is  true  equally  whether  the 
rnurt  h.ad  authority  to  try  llie  higluT  or  not." 

All  criiiiiiial  prost'cutinns  are  by  tl'C  slafe,  wliirh  is  a  single 
entity.      It  nuiy  choose  its    forum,   and    deter;r.:;;e    for    what 
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particular  ofTense  it  will  prosecute  the  citizen  for  a  violation 
of  the  criminal  la\7.  It  cannot  conij)lain  if  it  has  made  an 
unwise  selection,  but  having  made  its  sukction  and  intlicted 
the  penalty  it  has  imposed  lor  such  violation,  the  constitution 
interposes  for  the  protection  of  the  accused  and  declares  that 
he  shall  not  be  twice  put  in  jeopardy  for  the  same  olfense, 
and  this  provision,  being  for  the  benefit  and  protection  of  the 
accused,  is  to  be  liberally  construed.  "The  rule  of  intorj)re- 
tation  is  in  many  of  the  cases  not  thought  of  by  tlie  courts, 
and  other  obvious  principles  are  overlooked,  so  that  our  books 
contain  numerous  decisions  wherein  this  constitutional  right 
lias  been  denied  to  the  prisoner'':  Bishop's  New  Criminal  Law, 
sec.  1070. 

That  there  are  numerous  decisions  in  other  jurisdictions  in- 
consistent and  even  contradictory  to  this,  and  prior  decisions 
of  this  court,  hereinbefore  cited,  may  be  admitted.  A  recent 
example  is  that  of  State  v.  Caddy,  15  S.  Dak.  1G7,  91  Am.  St. 
Rep.  666,  87  N.  W.  927,  where  it  was  held  that  "an  acquittal 
on  trial  nnder  Compiled  Laws,  section  6491,  charging  an  as- 
sault on  a  certain  person  with  a  deadly  weapon  with  intent  to 
rob,  is  not  a  bar  to  a  conviction  under  section  6481  on  an  in- 
dictment charging  robbery  in  taking  money  from  sucli  person 
against  his  will  by  force."  The  transaction  was  the  s:\nie.  In 
that  state,  as  here,  they  have  a  statute  permitting  a  conviction 
of  any  lesser  offense  necessarily  included  in  that  charged  in  the 
indictment.  Many  cases  were  cited  in  the  opinion,  t!ie  first  of 
which  is  Morey  v.  Commonwealth,  108  Mass.  433.  In  that  case 
the  record  showed  that  the  first  indictment  charged  that  the  de- 
fendant and  Bridget  Kennedy  during  a  time  specified  "did 
lewdly  and  lasciviously  associate  and  cohabit  together,  not  being 
married  to  each  other."  The  second  indictment  charged  that 
the  defendant,  being  a  married  man  and  having  a  lawful  wife, 
^®^  committed  adultery  with  the  same  woman  at  specified  datea 
included  in  the  first  indictment.  The  court  lield  tliat  "a  con- 
viction or  acquittal  upon  one  indictment  is  no  bar  to  a  sub- 
sequent conviction  and  sentence  upon  another,  unless  the  evi- 
dence required  to  support  a  conviction  upon  one  of  them  would 
have  been  sufficient  to  warrant  a  conviction  upon  the  otiier." 
Here  there  were  two  offenses,  not  "necessarily  included"  in  each 
other.  Under  the  first  indictment  the  defendant  could  not 
have  been  convicted  of  adultery  charged  in  the  second,  thouirh 
in  his  illicit  cohabitation  he  committed  adultery  and  he  nii-ht 
have   committed   adultery  without   having  been   guilty   of   il- 
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licit  cohabitation.  The  court  however,  further  said :  "An 
ac(iuittal  or  conviction  upon  an  indictment  for  murder  is  a 
bar  to  a  subsequent  conviction  upon  an  indictment  for  man- 
slaughter or  assault  by  the  same  act  by  which  the  murder 
was  charged  in  the  first  indictment  to  have  been  committed,  be- 
cause such  a  conviction  might  have  been  had  upon  the  first  in- 
dictment. And  so,  e  converso,  an  acquittal  or  conviction  of 
the  manslaughter  is  a  bar  to  a  subsequent  indictment  for  the 
murder.^^ 

So  the  DaJcota  case  cites  Commonwealth  v.  Eoby,  12  Pick. 
49G,  where  it  was  held  that  a  conviction  of  an  assault  with 
intent  to  murder  was  no  bar  to  an  indictment  for  murder ;  but 
in  Morey  v.  Commonwealth,  108  Mass.  433,  the  court  remarked 
that  the  Eoby  case  was  dcx;ided  "before  our  statutes  permitted  a 
conviction  of  such  an  assault  upon  an  indictment  for  murder." 

So  it  may  be  concluded  that  in  England,  since  Lord  Den- 
man's  Act,  and  in  this  country  wherever  a  statute  permits  a 
conviction  of  any  lower  offense  necessarily  included  in  a  higher 
one  with  which  the  defendant  is  charged,  a  conviction  or  ac- 
quittal of  such  higher  offense  is  a  bar  to  a  subsequent  prose- 
cution for  any  lower  offense  necessarily  included  in  it,  and, 
e  converso,  a  conviction  for  any  lower  offense  necessarily  in- 
cluded in  the  higher,  is  a  bar  to  a  subseqi;ent  prosecution  for 
such  higher  offense,  and  this  conclusion  is  fully  sustained  by 
the  prior  dcx^isions  of  this  court  hereinbefore  cited. 

Of  course,  if  the  former  conviction  was  procured  by  the 
fraud,  connivance,  or  collusion  of  the  defendant,  this  fact  viti- 
ates it,  and  it  is  no  bar  to  a  subsequent  prosecution:  State  v. 
Little,  1  N.  IT.  257;  State  v.  Lowry,  1  Swan,  34;  State  ^oo  y 
Eeed,  2G  Conn.  202;  1  Bisliop's  Criminal  Kaw.  sees.  lOOS,  1010. 
But  here  there  is  no  pretense  that  the  prosecution  before  the 
justice  was  fraudulent.  The  constitutional  provision  here  in- 
volved was  made  for  the  protection  of  the  citizen,  and  shouhl  be 
liberally  construed  in  his  favor.  In  State  v.  Cooper,  13  N".  J. 
L.  3G1,  25  Am.  Dec.  490,  it  wa.s  said:  "Where  the  state  has 
thought  proper  to  prn?ceute  the  offense  in  its  mildest  form,  it 
is  Ix'tter  that  the  residue  of  the  offense  go  unpunished  than  by 
sustaining  a  second  indictment  to  sanction  a  practice  which 
might  be  rendered  an  instrument  of  oppression  to  the  citizen." 

In  the  case  at  bar  all  the  facts  were  presented  to  the  justice 
and  considered  in  fiximr  the  pcnaltv  imposed.  In  the  superior 
court  the  evidence  heard  and  considered  by  the  justice  was  ex- 
cluded, as  well  as  evidence  of  the  punishment  imposed.     The 
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superior  court,  therefore,  had  no  knowledge  of  t!ie  prior  proceed- 
ings and  the  pejialty  imposed,  and  niusi  liave.  to  the  extent  of 
the  punishment  imposed  by  tlie  ju^iice,  imposed  a  second,  or 
double,  punishment. 

Our  conclusion  is,  that  the  court  below  ern  d  in  pi  jccting  the 
evidence  of  the  former  conviction,  and  thai  the  jiu'gment  and 
order  appealed  from  should  be  reversed  and  the  cause  remanded. 

Chipman,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  appealed  from  are  reversed  and  the  cause  remanded. 
Garoutte,  J.,  Van  Dyke,  J.,  Harrison,  J. 


IDENTITT  OF  OFFENSES  IN  A  PLEA  OF  FOEMEE  JEOPAEDY.* 
L    Eule  Against  Double  Jeopardy  for  the  Same  Offense. 

a.  Origin. 

b.  Plea  of  Autrefois  Attaint. 

c.  In  General— Scope  of  Note. 
n.    Identity  of  Defendants. 

a.  General  Eule. 

b.  Prior  Acquittal  of  Codefendant. 

c.  Prosecution  Severally  After  Acquittal  Jointly. 

m.    Identity  of  Sovereignties,  etc.,  or  of  Laws  Violated. 

a.  United  States  and  State. 

b.  United  States  and  Territories. 

c.  Federal  Court-martial   and  State  Court. 

d.  Different  States. 

e.  Different  Counties  of  Same  State. 

f.  State  Law  and  Municipal  Ordinance. 

1.  General  Eule. 

2.  Under  Statutes. 

3.  Eeasons  Advanced  for  General  Eule. 

g.  Federal  Courts  and  Courts-martial. 

h.     Punishment  Criminally  and  for  Contempt  of  Court  or  of 
Legislature. 

•references  to  monographic  notrs. 

Whether  granting  new  trial  in  criminal  case  may  subject  defendant  to  convio- 
tlon  for  a  higher  offense:  4  Am.  St.  Rep.  UT-K'O. 

Rule  against  double  jeopardy  for  same  offense  as  affcctinc  constitutionality  of 
•tatutes  imposing  a  heavier  penalty  for  a  second  offense:  64  Am.  St.  Rep.  37S-3M. 

Merger  of  crimes:  5  Am.  St.  Rep.  899-901. 

Jeopardy— Appeal  by  state  after  acquittal:  48  Am.  St.  Rep.  21."-215. 

Former  conviction  or  acquittal  as  a  defense:  11  Am.  Pt.  Rep.  22.'',  229. 

What  facts  sustain  plea  of  former  acquittal  or  conviction:  58  Am.  Dec.  536-M9. 

Felony— Conviction,  when  bars  other  prosecutions:  17  Am.  Dec.  791-796. 

Plea  of  once  in  jeopardy  on  new  trial:  14  Am.  Rep.  751-754. 
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IV.     To  What  Class  of  Olieiiscs  Rule  Against  Former  Jeopardy  Ap- 
plies. 

V.     Identity  of  Offenses— General  Principles. 

a.  Must  be  for  Same  "Act"  and  "Offense." 

b.  Tests  of  Identity.     (See,  also,  post,  V,  g.) 

1.  Usual  Test. 

A.  Statement  of  Test, 

B.  Criticism  of  Statement  of  Test. 

C.  Depends  on  Facts  Alleged,  not  on  Evidence 

Offered. 

2.  "Same  Transaction"  Test. 
8.     "Gravamen"   Test. 

4.  Test  of  Identity  Dependent  upon  Possibility  of 
Joining  Both  Offenses  in  One  Count. 

c    Prosecution  for  Greater  as  Bar  to  Prosecution  for  Less 
Offense  Included  in  It. 

1.  General  Rule. 

2.  Rule  Applies  Where  Second  Charge  Includes  Less 

Offense. 

3.  Effect  of  Doctrine  of  Merger  of  Offenses. 

d.  Prosecution  for  Less  Offense  as  Bar  to  Prosecofclon  for 

Greater  Offense,  Including  It. 

1.  General  Rule. 

2.  Effect  of  Doctrine  of  Merger  of  Offenses. 

8.  Where  Court  Trying  Less  Offense  had  no  Jurisdic- 
tion Over  Greater. 

L.  View  that  Prosecution  for  Less  Offense  Is  Bar  Only 
to  Verdict  for  Less  on  Trial  for  Greater. 

A.  In  General. 

B.  By  Statute. 

e.  Prior  Acquittal  for  Variance. 

1.  General  Rule. 

2.  Immaterial  Variance. 

f.  "Carving"  or  "Splitting"  Offenses. 

1.  In  General. 

2.  Larceny  of  Several  Articles. 

A.  General  Rule. 

B.  Where  Owned  by  Several  Persons. 

C.  Where  Taking  of   Different  Articles  is  Cot- 

ered  by  Separate  Statutes. 

D.  By  Several  Acts  (or  Takings). 
S.     Assault  or  Killing  of  Several. 

A.  By  One  Act  or  Blow. 

B.  By  Several  Acts  or  Blows,  but  in  Same  Trans- 

action  or  Affray. 


Aug.  1902,]  People  v.  McDaniels.  91 

L    Possession  of  Several  Forged  Instruments  with  In- 
tent to  Utter. 
6.     Uttering  Several  Forged  Instruments  at  One  Tima. 
6.     Other  Instances, 
f.     Conclusiveness  of  Test  of  Identity. 
L     When  Conclusive. 

A.  Identity  of  Legal  Natnre  of  Offenses. 

B.  Identity  of  Offenses  in  Point  of  Fact. 
8.     When  Inconclusive. 

A.  In  Oeneral. 

B.  When  Single  Offense  is  "SpUt." 

O.    Where  Several  Acts  of  Same   Character   are 
Involved. 

(1)  View  That  Application  of  Test  is  not 

.Enough  to  Make  Even  Prima  Facie 
Case  of  Identity. 

(2)  Contrary  View. 

(3)'    Identity    of   Offenses    a    Question    of 

Fact. 
(4)     Criticism  of  Opposing  Views, 
k.    Difference  Between  Prior  Conviction  and  Prior  Acquittal. 

1.  In  General. 

2.  Where  Single  Offense  is  "Split." 

8.    As   to    Prosecution   for   Less   Barring   Prosecution 

for  Greater  Offense. 
4.    As  to  Prosecution  for  Greater  Barring  Prosecution 

for  Less  Offense. 
6.    Under  Statute  Allowing  but  One  Conviction  on  a 

Forged  Instrument. 
▼L    Mwitity  of  Offenses— Specific  Offenses. 

a.  In  General. 

b.  Prosecutions  as  Accessary  and  as  Principal. 

e.    Prosecutions  for  Attempt  and  for  Completed  Crime. 

d.  Prosecutions  for  Conspiracy  and  for  Completed  Crima 

e.  Prosecutions    for    Several    Acts    Done    in    Pursuance    of 

Single  Conspiracy. 

f.  Continuing   Offenses— Different   Periods   of  Time. 

1.  Where    a    Period    of    Time    is   Common   to   Both 

Charges. 

2,  Where    no    Period    of    Time    Is    Common    to    Both 

Charges. 

A.  View    that    Several    Prosecutions    are    Per- 

missible. 

B.  Contrary   View. 
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C.  Under  Statute  Making  Each  Day's  Contin- 

uance a  New  Offense. 

D.  Where  Offense  is  Continued  After  Previous 

Prosecution. 

(1)  General  Eule. 

(2)  Desertion   of   Wife— Where  no  New 

Desertion   after  First  Prosecution. 
£.    Where   Statute  Violated  is  Altered  During 
Continuance  of  Offense, 
f.    Assaults  and  Other  Offenses. 

1.  Simple  Assault,  and  Aggravated  Assaults. 

2.  Assault  and  Battery  and  Other  Aggravated  Assaults. 

8.  Assaults  with  Different  Felonious  Intents. 
4.    Assault  and  Homicide. 

A.  General  Bule. 

B.  Where     Death     Follows     Prosecntlon     for 

Assault. 
6.     Assault  and  Bape. 

6.  Assault  and  Robbery. 

7.  Assault  and  Maiming  or  Stabbing. 
8.     Assault  and  Battery,  and  Affray. 

9.  Assault  and  Battery  and  Riot. 

10.  Assault  and  Breach  of  Peace,  etc. 

11.  Assault     and     Carrying,     or     Exhibiting    Deadly 

Weapons. 

12.  Assault  and  Miscellaneous  Offenses. 

iL    Various  Offenses  Against  the  Peace— Eiot,  Affray,  Dis- 
orderly Conduct,  etc. 
L    Homicide. 

1.  Degrees  of,   and  Manslaughter. 

2.  And  Other  Offenses. 
j.    Rape  and  Other  Offenses. 

k.     Adultery,  Bigamy,  Seduction,  etc. 

1.  Generally. 

2.  Adultery  and  Lewd  Cohabitation. 
L  Arson  (Degrees  of,  and  Other  Offenses), 
SL     Forgery,  etc. 

1.  Forgery  and  the  Uttering  of  Forged  Instruments. 

2.  Uttering  Forged  Instrument  and  Tiiao  Pretenses. 

3.  Different  Forgeries. 
n.     Larceny. 

1.  Various  Degrees  of. 

2.  And  Receiving  Stolen  Goods. 

3.  And   False   Pretenses. 

4.  And  Robbery. 

5.  And  Burglary. 

6.  And  Embezzlement. 
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7.    And  Statutory  Offenses. 
0.    Burglary  and  the  Felony  Committed  After  the  Breaking 

and  Entering. 
p.    Embezzlement   and  Other   Offenses. 
q.    Intoxicating   Liquors. 

1.  Several  Illegal  Sales  of. 

2.  One  Sale  Constituting  Several  Offenses. 

3.  Illegal  Sale  of,  and  Being  a  Common  Seller  of. 

4.  Being   a   Common   Seller   of,   and   Maintaining   a 

Liquor  Nuisance. 

6.    Illegal  Sale  of,  and  Maintaining  a  Liquor  Noisanee. 

6.    Miscellaneous. 
r.    Keeping  Gaming-house,  etc 
8.    Miscellaneous. 

L    Bule  Against  Double  Jeopardy  for  the  Same  Offense. 

a.  Origin. — It  is  a  principle  founded  in  obvious  justice  and  one 
which  early  found  recognition  in  the  common  law,  that  no  man 
should  be  twice  pursued  civilly  or  criminally  for  the  same  cause. 
As  applied  to  civil  actions,  this  principle  was  expressed  in  the 
maxim,  "Nemo  debet  bis  vexari  pro  eadem  causa."  In  criminal  law 
it  appeared  in  the  maxim,  "Nemo  bis  punitur  pro  eadem  delicto." 
Whether  this  latter  principle  was,  as  Mr.  Justice  Story  has  said, 
"embedded  in  the  very  elements  of  the  common  law"  (see  3  Green- 
leaf  on  Evidence,  sec.  535),  or,  as  Mr.  Bishop  would  have  it,  "a  mere 
deduction  made  by  some  judge  or  text-writer  from  the  adjudications, 
which  must  govern  if  found  in  conflict  with  it"  (Bishop's  Criminal 
Law,  982),  is  of  but  litle  importance  at  this  time.  In  this  country, 
at  least,  it  has  become  "imbedded  in  the  very  elements"  of  the 
fundamental  law,  by  constitutional  provisions  of  which  that  in  the 
fifth  article  of  the  amendments  to  the  federal  constitution  is  a  type, 
and  in  those  few  jurisdictions  in  which  the  matter  is  not  settled  by 
written  law,  it  is  quite  as  well  settled  by  an  undoubted  recognition 
of  such  provisions  as  the  mere  embodiment  of  a  common-law  rule. 
That  the  provision  of  the  United  States  constitution  already  referred 
to,  which  prohibits  that  any  "person  shall  be  ...  .  subject  for  the 
same  offense  to  be  twice  put  in  jeopardy  of  life  or  limb,"  does  not 
bind  the  states  is  now  well  settled:  See  Bohanan  v.  State,  18  Neb. 
57,  53  Am.  Rep.  791,  24  N.  W.  390;  Greenwood  v.  State,  65  Tenn.  (6 
Baxt.)  567,  32  Am.  Eep.  539;  Jones  v.  Commonwealth,  20  Gratt.  (Va.) 
848;  Briggs  v.  Commonwealth,  82  Va.  554.  The  constitutions  of 
nearly  all  the  states,  however,  contain  the  same  or  similar  pro- 
visions, and  where  they  do  not,  the  courts  in  those  jurisilictiona  re- 
ceive the  federal  constitution  as  in  this  respect  enunciative  of  the 
common-law  rule:  Briggs  v.  Commonwealth,  82  Va.  554.  See,  also, 
Hopkins  v.  United  States,  4  App.  D.  C.  430. 

b.  Plea  of  Autrefois  Attaint.— Of  tho  plea  known  to  the  common 
law  as  autrefois  attaint  or  prior  attainder,  little  need  here  be  said. 
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Tiie  ]ilea  rested  njioii  consiileratidiis  Tvhicb  are  now  everywhere 
obsolete,  and  wliieli,  in  this  country,  have  never  fonnd  foothold. 
-Mtainder  and  corruption  of  bloo<l  as  consequences  of  conviction  for 
felony  are  now  of  historical  interest  only,  and  au  early  case  in 
Tennessee  (Crenshaw  v.  State,  8  Tenn.  (Mart.  &  Y.)  122,  17  Am, 
Dec.  7S8)  is,  perhaps,  the  only  instance  in  the  country  in  which  the 
})lea  has  been  recognized.  The  monographic  note  appended  to  that 
case  (17  Am.  Dec.  791-795)  quite  exhaustively  considers  the  doctrine 
of  prior  attainder,  and,  together  with  the  lack  of  practical  importance 
of  the   subject,   renders   further   consideration   here   unnecessary. 

c.  In  General— Scope  of  Note.— A  discussion  of  the  law  involved 
in  the  plea  of  former  jeopardy  divides  itself  naturally  into  the 
determination  of  two  questions— when  can  one  be  said  to  ba 
'•put  in  jeopardy,"  and  what  is  meant  by  "the  same  offense."  It 
is  to  the  latter  of  these  questions  that  an  answer  is  to  be  attempted 
in  the  following  discussion. 

The  statement  of  the  rule,  so  far  as  the  identity  of  offensee,  is  plain. 
No  one  is  to  be  twice  put  in  jeopardy  for  the  "same  offense."  In 
its  application  to  particular  cases  as  they  occur,  however,  no  principle 
has  given  rise  to  greater  difficulties  or  more  confusion;  and,  in  their 
endeavor  to  apply  it,  the  courts  have  indulged  in  hair-width  dis- 
tinctions, until  the  subject  has  become,  in  the  words  of  one 
author,  "a  labyrinth  of  subtleties."  There  are,  however,  certain 
general  principles,  some  of  which  are  fairly  well  settled,  although 
there  are  but  few  not  involved  in  some  conflict.  These  general 
principles  will  be  first  considered,  and  will  be  followed  by  a  con- 
sideration of  their  application  to  the  particular  classes  of  offenses 
between   which   the  question   of   identity   has  arisen. 

II.  Identity  of  Defendants, 
a.  General  Rule.— There  must  be  identity  of  person  and  of  offenses. 
The  constitutional  provision  and  the  rule  of  the  common  law  do  not 
Bhield  one  person  from  prosecution  for  his  crimes,  merely  because 
another  j»erson  may  have  been  prosecuted  for  a  crime  arising  out  of 
the  same  transaction.  Thus,  where  a  clerk  yiolates  a  statute  against 
the  sale  of  liquor,  it  is  no  defense  that  his  employer  has  been  con- 
victed for  the  same  offense:  State  v.  Finan,  10  Iowa,  19.  And  a 
Txrosecution  against  one  for  the  violation  of  a  statute  of  this  kind,  or 
for  being  a  common  seller  of  liquor,  is  not  barred  by  a  prior  prosecu- 
tion against  that  person's  husband  or  wife,  although  both  charges 
may  be  based  uj)on  the  same  act  or  acts,  and  one  of  the  parties  acted 
simply  aa  the  agent  of  the  other:  Commonwealth  v.  Heffron,  102 
Mass.  148;  Commonwealth  v.  ^Yelch,  97  Mass.  593;  State  v.  Leonard, 
72  Vt.  102,  47  Atl.  395.'  Nor  does  the  prosecution  of  one  partner 
bar  a  prosecution  against  another  for  illegally  keeping  a  gaming 
table.     They  are  indicted  as  individuals,  and  not  as  a  firm:   Gofortb 
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V.  State,  22  Tex.  App.  40r,,  3  S.  W.  332.     See,  rilso,  AVillinms  v.  Tom- 
inonwealth,  85  Va.  607,  8  S.  E.  470. 

b.  Prior  Acanlttal  of  Codefendant.  — Tn  line  with  this  principle,  it 
is  well  settled  that  where  several  persuns  are  jointly  indicted,  the 
acquittal  of  one  does  not  necessarily  carry  with  it  the  acquittal 
of  his  codefendants,  nor  does  it  bar  a  subsequent  prosecution  and 
conviction  of  the  latter:  See  State  v.  Eoss,  29  Mo.  32;  State  v. 
Orr,  64  Mo.  339;  Goforth  v.  State,  22  Tex.  App.  405,  3  S.  W.  332; 
Williams  v.  Commonwealth,  85  Va.  607,  8  S.  E.  470.  This  does  not, 
however,  in  any  true  sense,  present  any  question  of  former  jeopunly. 
The  question  becomes  somewhat  more  involved  in  cases  where  two 
arc  jointly  charged  with  an  offense  which  is  necessarily  joint,  and  in 
which  the  acquittal  of  one  defemlant  might  be  held  to  negative 
possible  guilt  on  the  part  of  another.  Such  are  cases  of  adultery, 
incest,  etc  Even  in  these  cases,  however,  the  question  presented  is 
not  one  of  former  jeopardy,  but  rather  of  prior  adjudication,  and  will 
not,  therefore,  be  discussed:  See,  in  this  connection,  Baumer  v.  State, 
49  Ind.  544,  19  Am.  Rep.  691;  Alonzo  v.  State,  15  Tex.  App.  378,  49 
Am.  Rep.  207,  and  cases  cited. 

c.  Prosecution  Severally  After  Acquittal  Jointly.— Where  several 
are  indicted  jointly  for  an  offense,  and  all  are  acquitted,  in  the 
event  of  a  subsequent  prosecution  against  one  of  them  singly,  or 
with,  fewer  codefendants  than  before,  the  question  presented  is  then, 
jToperly  speaking,  ouo  of  former  jeopardy.  By  the  weight  of  author- 
ity it  seems  that,  in  such  a  case,  the  first  prosecution  furnii'hes  an 
effective  bar  to  the  second,  since  on  both  indictments  proof  of  an 
offense  committed  by  the  defendant  jointly  with  the  codefendants 
named  in  the  first  indictment  would  be  sufficient  to  convict  the  de- 
fendant: Eox  V.  Dann,  1  Moody  C.  C.  424;  Rex  v.  Parry,  7  Car.  & 
P.  836.  See,  also,  McGehee  v.  State,  58  Ala.  360.  The  authorities 
are  not,  however,  in  entire  harmony  as  to  this,  and  in  Commonwealth 
V.  McChord,  32  Ky.  (2  Dana)  242,  it  is  held  that,  where  several 
parties  are  charged  with  committing  an  offense  jointly,  and  the 
evidence  shows  a  several  act  by  each,  the  defendants,  although  en- 
titled to  an  acquittal  on  that  charge,  may  subsequently  be  prosecute! 
severally.  Mr.  Wharton  (Wharton  on  Criminal  Pleading  and 
Practice,  section  463)  cites  the  case  as  one  in  which  the  former  prose- 
cution was  erroneous  "for  joining  persons  for  an  offense  which  could 
not  be  committed  jointly,  as  for  perjury,"  but  the  case  was  one  in 
which  the  offense  charged  (obstructing  a  highway)  might  well 
have  been  jointly  committed,  and  it  is  difficult  to  distinguish  the  case 
from  McGehee  v.  State,  58  Ala.  360,  in  which  an  opposite  conclusion  i« 
reached. 

in.  Identity  of  Sovereignties,  etc.,  or  of  Laws  Violated. 

a.  United  States  and  State.— As  will  hereinafter  be  seen  in  a 
number  of  connections,  the  same  act  may  and  frequently  does  consti- 
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tuTP  sovoral  "  ■iffcn.^os. "  A  most  forcible  illustration  of  this  is  where 
one  aot  violates  the  statutes  of  two  sovereignties,  to  the  laws  of  both 
of  which  the  offomler  is  amenable.'  Thus,  a  single  act  may  be  at 
one  and  the  same  time  an  offense  against  the  state  in  which  the 
party  committed  it  and  against  the  laws  of  the  United  States. 
Where  this  is  the  case,  it  is  now  well  settled  that  the  offender  may 
be  indicted  and  prosecuted  by  either  or  by  both;  and  an  acquittal 
or  conviction  in  the  state  courts  furnishes  no  bar  to  a  prosecution  in 
the  federal  courts,  or  vice  versa.  "An  offense,  in  its  legal  significa- 
tion,  means  the   transgi-ession   of  a  law Every   citizen   of   the 

United  States  is  also  a  citizen  of  a  state  or  territory.  He  may  be 
Baid  to  owe  allegiance  to  two  sovereigns,  and  may  be  liable  to  pun- 
ishment for  an  infraction  of  the  laws  of  either.  The  same  act  may 
be  a  transgression  of  the  laws  of  both.  Thus  an  assault  upon  the 
marshal  of  the  United  States,  and  hindering  him  in  the  execution  of 
legal  process,  is  a  high  offense  against  the  United  States,  for  which 
the  perpetrator  is  liable  to  punishment;  and  the  same  act  may  be 
also  a  gross  breach  of  the  peace  of  the  state,  as  riot,  assault  or  a 
murder,  and  subject  the  same  person  to  a  punishment  under  the 
state  laws  for  a  misdemeanor  or  felony.  That  either  or  both  may 
(if  they  see  fit)  punish  such  an  offender  cannot  be  doubted.  Yet, 
it  cannot  be  truly  averred  that  tlie  offender  has  been  twice  pun- 
ished for  the  same  offense;  but  only  that  by  one  act  he  has  com- 
mitted two  offenses,  for  each  of  which  he  is  justly  punishable.  He 
could  not  plead  the  punishment  by  one  in  bar  of  a  conviction  by  the 
other":   Moore  v.  Hlinois,  14  How.  (U.  S.)  13. 

In  the  case  from  which  the  above  quotation  is  made  it  was  held 
that  the  act  of  harboring  and  secreting  a  negro  slave  might  be  pun- 
ished by  both  the  United  States  and  by  the  state  in  which  the  offense 
was  committed:  Moore  v.  Illinois,  14  How.  13.  Other  instances  of 
offenses  likewise  held  punishable  by  both  the  federal  and  state  gov- 
ernmentg  are  the  counterfeiting  of  coin  of  the  United  States:  Fox  v. 
Ohio,  5  How.  410  (compare,  however,  Commonwealth  v.  Overby,  3 
Ky.  Ijaw  Kop.  704);  selling  liquor  to  Indians:  Oregon  v.  Coleman,  1 
Or.  191,  7o  Am.  Dec.  554;  theft  from  United  States  mails:  Negro  Ann 
Hammond  v.  State,  14  Md.  149,  note;  killing  Indian  on  Indian  re.sej- 
vation:  United  States  v.  Barnhart,  22  Fed.  285;  forgery  and  the  mak- 
ing of  false  entries  in  the  books  of  a  national  bank  in  poirsuance  of 
a  single  fraud:  Cross  v.  North  Carolina,  132  U.  S.  131,  10  Sup.  (Jt. 
Bep.  47.  And  for  other  cases  recognizing  this  principle,  see  Mc- 
Inerney  v.  City  of  Denver,  17  Colo.  302,  29  Fac.  518;  Thersen  v.  Me- 
David,  34  Fla.  440,  16  South.  321;  Wragg  v.  Pena  Township,  94  111. 
11,  34  Am.  Rep.  199;  State  v.  Fourcade,  45  La.  Ann.  717,  40  Am.  St. 
Kep.  249,  13  South.  187;  State  v.  Rankin,  4  Cold.  (Tenn.)  145; 
Hendrick  v.  Commonwealth,  5  Leigh   (Va.),  707. 

b.  United  States  and  Territoriee.  — In  State  v.  Norman,  16  Utah, 
457,  52  Pac  986,  this  principle  waa  extended  from  that  class  of  cases 
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in  which  the  laws  of  the  United  States  an.l  of  a  st:iti>  1  ot!i  pr^vi'Io 
for  punishment  of  the  same  act  to  cases  in  wliich  tlie  ilouhlo  in- 
hibition is  found  in  the  laws  of  the  I'nited  States  and  of  a  terri- 
tcry.  The  question  whether  punisliment  mi^'ht  be  intlictecl  under 
both  laws  was  not  in  that  caso  directly  before  the  court,  since  there 
had  been  no  prior  prosecution  under  the  federal  law,  and  the  only 
question  was  whether  the  law  passed  by  the  territorial  lejjislature 
of  Utah,  punishing  adultery,  polygamy,  etc.,  was  or  was  not  void, 
because  of  the  similar  legislation  of  Congress  in  the  Edmunila- 
Tucker  law.  The  court,  however,  argues  that  not  only  was  the  ter- 
ritorial statute  valid,  but  that  punishment  for  its  violation  would 
not  bar  and  would  not  be  barred  by  a  prosecution  for  the  same  act 
under  the  federal  law.  Mr.  Chief  Justice  Zane  dissented,  and  thus 
disposed  of  the  analogy  attempted  to  be  drawn  from  the  principle 
allowing  punishment  by  both  the  United  States  and  a  state.  "In 
th.Tt  case  the  state  law  is  for  the  protection  of  ita  people  and  not  for 
the  people  of  the  United  States.  The  source  and  purpose  of  such 
laws  differ.  One  proceeds  from  state  sovereignty;  the  other  from  the 
sovereign  power  of  the  United  States.  One  is  to  punish  the  wrong 
to  the  state;  the  other,  the  wrong  to  the  United  States.'  They  do 
not  exercise  the  same  power  as  Congress  and  the  territories  do  in 
legislating  for  the  territory.  The  congressional  law  and  the  terri- 
torial law  in  this  case  proceed  from  the  same  source— from  the  United 
States— and  are  for  the  same  territory  and  people.  It  is  the  same 
power,  exercised  in  the  one  case  b7  Congress,  and  in  the  other  by 
the  territory." 

The  distinction  here  drawn  seems  a  valid  one.  Where  the  United 
States  and  a  state  both  punish  the  same  act,  the  punishment  is  imposed 
by  two  sovereignties,  each  to  a  great  extent  independent  of  the  other. 
Indeed,  as  is  said  in  United  States  v.  Barnhart,  22  Fed.  285,  by  Deady, 
J.,  "it  is  inifiossible  that  the  United  States  can  maintain  its  para- 
mount authority  over  the  subjects  commited  by  the  constitution  to  its 
jurisdiction,  and  at  the  same  time  allow  a  trial  in  a  state  court  on  a 
criminal  charge  growing  out  of  an  act  that  Congress  has  defined  to 
be  a  crime  to  be  a  bar  to  a  prosecution  thereof  in  its  own 
courts  and  according  to  its  own  laws."  In  the  case  of  territorial 
legislation  no  such  considerations  are  present.  Congress  may  grant 
to,  or  take  from,  the  territorial  legislature  as  much  power  as  it 
■wishes.  The  territories  and  their  governments  are  mere  convenient 
instrumentalities  for  the  exercise  by  Congress  of  its  exclu.-^ive  juris- 
diction over  them.  When,  therefore,  an  act  is  made  criminal  by 
territorial  legislation,  it  is  made  so  indirectly  by  an  act  of  Con- 
gress; and  to  hold  punishment  under  such  a  statute  no  bar  to  a  sub- 
sequent prosecution  for  the  same  offense  as  violative  of  another  law 
passed  directly  by  Congress,  is  to  punish  twice  for  one  offense 
against  the  same  sovereignty. 
Am.   St.   Rep..   Vol.   92—7 
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c.  Federal  Court-martial  and  State  Court.— A  prosocntion  before 
a  roiirt-mnrtinl  of  tlie  United  States  is  not,  it  is  hold,  for  reasoija 
already  snfjfsjested,  a  bar  to  a  subsequent  proseeution  by  the  courts  of 
a  state:  State  v.  Eankin,  44  Tenn.  (4  Told)  145  (see  also,  Cole- 
man V.  Tennessee,  97  U.  S.  506  and  Tn  re  Fair,  100  Fed.  149);  .-mn, 
vice  versa,  a  prosecution  before  a  civil  court  of  a  state  is  no  bar  to 
a  subsequent  trial  before  a  court-martial  of  the  federal  army:  Stern- 
er's  Case,  6  Opin.  Atty.  Gen.  413.  It  seems,  however,  that,  under  the 
decisions,  a  prosecution  before  a  court-martial  is  ineffective  to  bar 
a  prosecution  even  in  the  other  courts  of  the  United  States:  See 
post,  ITl,  g. 

d.  Different  States.  — If,  as  we  have  seen,  the  federal  and  state 
governments  are  so  distinct  that  the  punishment  of  an  offense  against 
the  sovereignty  of  one  cannot  operate  as  a  bar  to  a  prosecution  in  the 
courts  of  the  other  for  a  violation  of  its  laws,  though  both  be  causeil 
by  one  and  the  same  act,  the  same  rule  should  apply  with  even 
gj  eater  force  to  prosecutions  by  two  or  more  of  the  several  states. 
Each  is  sovereign  within  its  own  boundaries.  "It  is  a  general  prin- 
ciple that  the  lawa  of  a  country  do  not  extend  beyond  its  territorial 
limits,  and  this  is  especially  so  as  to  criminal  laws,  and  it  is  also 
a  general  principle  that  the  conviction  and  punishment  of  an  accused 
in  one  sovereignty  is  no  bar  to  his  conviction  and  poinishment  in  an- 
other, in  which  the  offense  was  originally  committed":  Phillips  v. 
People,  55  111.  429,'  To  the  same  effect,  see  Bloomer  v.  State,  48  Md. 
521;  Marshall  v.  State,  6  Neb.  120,  29  Am.  Eep.  363.  See,  in  this 
connection.  State  v.  Brown,  1  Hayw.  (N.  C.)  116,  1  Am.  Dec.  548.  In 
Commonwealth  v.  Frazee,  2  Phila.  191,  a  prosecution  in  New  Jersey- 
was  held  to  bar  a  subsequent  prosecution  in  the  courts  of  Pennsylvania, 
but  the  holding  was  because  of  a  compact  between  the  two  states  by 
which  the  jurisdiction  of  offenses  committed  on  the  river  Delaware 
was  exclusively  vested  in  the  state  wherein  the  offender  was  first 
prosecuted.  And  while  it  is  said  that  where  the  defendant  has  already 
undergone  punishment  in  one  state  and  is  prosecuted  for  the  same 
act  in  another,  "as  a  merciful  dispensation  the  courts  would  undoubt- 
edly consider  favorably  to  the  defendant  the  fact,  if  it  existed,  that 
he  had  been  punished  for  the  same  act  in  a  foreign  country"  (Mar- 
shall V.  State,  6  Neb.  120,  29  Am.  Eep.  363,  quoting  1  Bishop's  Crim- 
inal Law,  sec.  986),  it  is  difficult  to  see  how  this  could  avail,  except 
perluips  in  the  extent  of  punishment  inflicted  where  that  was  in  the 
discretion  of  the  court. 

In  many,  if  not  in  most,  of  the  states  statutory  provision  has  been 
made  for  a  plea  of  former  conviction  or  acquittal  in  a  foreign  state. 
Of  these  the  following  California  statute  is  a  type:  "Whenever,  on 
the  trial  of  an  accused  person,  it  appears  that,  upon  a  criminal  pros- 
ecution  under   the   laws   of   another    state,   government    or    country, 
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founded  on  the  act  or  oniissinn  in  rosiicct  to  wliich  h<^  is  on  trin!.  iie 
has  been  acquitted  or  convicted,  it  is  a  snflici.iit  (lefcn'»e":  C\i\.  I'.-n. 
Code,  sec.  G56.  See,  also,  in  this  coniu'ct ion.  Hiss  v,  Criines,  5  l\:in, 
App.  763,  48  Pac.  .oSHl. 

e.  Different  Counties  of  the  Same  State,  — V.h. to  tho  ;"  .rn.  r 
prosecution  was  had  in  the  same  state  as  tliat  in  wliioii  tlo^  kiV.-h ct 
is  again  sought  to  be  put  on  trial,  but  in  another  co\nity.  tht>  •■I'-iii.nt 
of  distinct  sovereignties  is,  of  eourse,  alisent.  Onlinarilv,  however. 
the  question  arises  when,  in  the  former  prosecution,  tlie  veiuic  >•.  n 
wrongly  laid.  In  such  a  case  the  subsequent  charj.'o  is  necessity-,.  , 
because  of  a  material  variance  between  the  allegations  of  th»^  in- 
dictment and  the  proof  which  required  an  acquittal  of  the  dct'cnd- 
ant:  See  post,  V,  e.  "Generally,  the  rule  is,  as  at  conuu'n  law, 
that  an  acquittal  can  only  be  pleaded  in  the  same  county,  au.i  u..» 
reason  assigned  is,  because  all  indictments  are  local,  and  theref"r.» 
if  the  first  were  laid  in  a  wrong  county,  the  defendant  couM  not  !■•. 
found  guilty  upon  it,  and  consequently  was  in  no  danger,  ana  tluT.- 
fore  could  not  plead  an  acquittal  upon  it  in  bar  of  a  subsequent  in- 
dictment for  the  offense  in  the  proper  county":  Campbell  v.  People. 
]09  111.  565,  50  Am.  Eep.  621.  To  the  same  effect,  see  Methard  \. 
State,  39  Ohio  St.  363;  Commonwealth  v.  Somerville,  1  Va.  Cas.  164.  5 
Am.  Dec.  514. 

In  Hawkins'  Ple^is  of  the  Crown,  book  2,  chapter  35,  section  4,  :ia 
exception  to  this  at  common  law  is  stated:  "But  if  a  man  steal 
goods  in  one  county  and  then  carry  them  into  another,  in  wliich  cusa 
it  is  certain  that  he  may  be  indicted  an<l  found  guilty  in  either,  it. 
stems  very  reasonable  that  an  acquittal  in  one  county  for  smdi  ste;il- 
ing  may  be  pleaded  in  bar  of  a  subsecjuent  prosecution  for  tiie  sa!i:>» 
stealing  in  another  county,  because  the  defendant  may  I'C  ulto;,'etlirr 
as  well  convicted  in  the  one  county  as  in  the  other:  and  the,i'f<ire. 
if  he  could  not  bar  the  second  prosecution  by  liis  iictiuittal  on  li" 
first,  his  life  would  be  twice  in  dnnij;er  from  that  which  is  in  truth 
but  one  and  the  same  offense,  and  only  considered  :i3  a  now  one  hy 
a  mere  fiction  or  construction  of  law  which  sh;iU  hardly  take  i-la  -» 
against  a  maxim  made  in  fa\or  of  life."  However,  this  may  i^e 
where  both  prosecutions  are  for  larceny  of  the  same  g*'Ous,  a  pro-e- 
cution  for  burglary  in  one  county  is  not  a  bar  to  a  ciiarge  oi  lar 
ceny  into  which  the  accused  brings  the  goods  stolen,  burghiry  an  i 
larceny  being  regarded  as  distinct  offenses:  fc^harp  \.  Stale.  61  .\ei. 
187,  85  N,  W.  38.  See,  also.  State  v.  Cooper,  13  .\.  J.  L.  o'<\.  -•"  An:. 
Dec.  490,  and  post,  VI,  n,  5. 

In  Commonwealth  v.  Lloyd,  141  Pa.  St.  2S,  21  Atl.  411,  tiie    ief.  :i 
ant  had  been  prosecuted  in  A    county  for  fornication  and   Icustar.iv, 
but   had   been   convicted    of   fornication    only,    it    appearing    that    tba 
child  had  been  born  in  B    county.     U    was  then   attempted   to   hih: 
him  for  the  bastardy  in  B    county  by  an  indictment  charging  form- 
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cation  and  bastardy.  The  court  hold  that  tho  plea  of  former  con- 
viction was  a  sufficient  bar,  saying:  "While  it  is  true  that  this  of- 
I'ensc  may  be  so  far  separated  as  to  charge  fornication  in  one  count 
of  an  indictment  and  bastardy  in  another,  yet  the  bastardy  is  but 
an  incident  of  the  fornication,  the  result  of  a  single  act.  Hence, 
we  do  not  think  the  commonwealth  can  prosecute  for  the  one  ollense 
in  one  county  and  for  the  other  in  a  different  county.  In  other 
words,  there  may  be  two  counts,  but  not  two  prosecutions." 

f.  State  Law  and  Municipal  Ordinance. 
1.  General  Rule. — In  considering  the  instances  in  which  the  iden- 
tity of  offenses  in  a  plea  of  former  jeopardy  ia  affected  by  the  ex- 
istence of  two  jurisdictions  there  remains  to  be  considered  those  cases 
in  which  the  same  act  violates  both  a  state  statute  and  a  municipal 
ordinance.  Upon  authority  it  is  now  settled  beyond  a  doubt  that 
the  same  act  may  constitute  an  offense  against  both  the  state  and 
H  municipality,  and  may  be  punished  by  either  or  by  both  without 
offending  the  constitutional  or  common-law  rule  which  prohibits  a 
double  jeopardy  for  the  "same  offense":  Mayor  of  Mobile  v.  Allaire, 
14  Ala.  400;  Englehart  v.  State,  88  Ala.  100,  7  South.  154;  Town  of 
\&n  Buren  v.  Wells,  53  Ark.  368,  22  Am.  St.  Rep.  214,  14  S.  W.  38; 
Ex  parte  Hong  Shen,  98  Cal.  681,  33  Pac.  799;  Huffsmith  v.  People, 
8  Colo.  175,  54  Am.  Kep.  550,  6  Pae.  157;  Hughes  v.  People,  8  Colo. 
536,  9  Pac.  50;  Mclnerney  v.  City  of  Denver,  17  Colo.  302,  29  Pac. 
518;  Theesen  v.  McDavid,  34  Fla.  440,  16  South.  321;  Hunt  v.  Jack- 
sonville, 34  Fla.  504,  43  Am.  St.  Kep.  214,  16  South.  398;  Bueno  v. 
State,  40  Fla.  160,  23  South.  862;  McBae  v.  Mayor,  59  Ga.  168,  27 
Am.  Kep.  390;  De  Graffenreid  v.  State,  72  Ga.  212;  Purdy  v.  State, 
68  Ga.  295;  Wragg  v.  Penn  Township,  94  111.  11,  34  Am.  Kep.  199; 
Bobbins  v.  People,  95  111.  175;  Ambrose  v.  Stone,  6  Ind.  351;  Bloom- 
field  V.  Trimble,  54  Iowa,  399,  37  Am.  Kep.  212,  6  N.  W.  586;  Kem- 
per v.  Commonwealth,  85  Ky.  219,  7  Am.  St.  Rep.  593,  3  S.  W.  159; 
Fortner  v.  Duncan,  91  Ky.  171,  15  S.  W.  55  (compare,  however, 
Lynch  v.  Commonwealth,  18  Ky.  Law  Rep.  145,  35  S.  W.  264);  State 
V.  Fourcado,  45  La.  Ann.  717,  40  Am.  St.  Rep.  249,  13  South.  187; 
State  V.  Clifford,  45  La.  Ann.  980,  13  South.  281;  Shafer  v.  Mumma, 
17  Md.  331,  79  Am.  Dec.  656;  State  v.  Lee,  29  Minn.  445,  13  N.  W. 
913  (compare  State  v.  Oloson,  26  Minn.  507,  5  N.  W.  959);  Johnson 
V.  State,  59  Miss.  543;  State  v.  Gustin,  152  Mo.  108,  53  S.  W.  421; 
State  V.  Muir,  164  Mo.  610,  65  S.  W.  285;  Howe  v.  Treasurer  of 
Plainfield,  37  N.  J.  L.  145;  State  v.  Stevens,  114  N.  C.  873,  19  S.  £. 
861;  State  v.  Rcid,  115  N.  C.  741,  20  S.  E.  468;  Koch  v.  State,  53 
Ohio  St.  433,  41  N.  E.  689,  affirming  8  Ohio  C.  C.  Rep.  641;  State 
v.  Sly,  4  Or.  277;  State  v.  Bergman,  6  Or.  341;  City  Council  of  An- 
derson V.  O'Donnel,  29  S.  C.  35.5,  13  Am.  St.  Reji^  728,  7  S.  E.  523; 
Greenwood  v.  State,  65  Tenn.  (6  Baxt.)  567,  32  Am.  Rep.  539;  State 
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V.  Shelby,  84  Tonn.  (16  Lea")  240;  Hamilton  v.  State,  3  Tex.  App. 
643  (see  below  for  later  cases  under  Texa9  statute);  United  States 
V.  Hood,  2  Cranch  C.  C.  133,  Fed.  Cas.  No.  15.3S5;  Unite<i  States  v. 
Wells,  2  Cranch,  45,  Fed.  Cas.  No.  16,G62.  See  contra  dictum  in 
State  V.  Welch,  36  Conn.  216. 

In  Missouri  the  earlier  cases  took  a  view  opposed  to  that  above 
stated  to  be  supported  by  the  weight  of  authority  and  held  a  prose- 
cution under  a  municipal  ordinance  to  be  a  bar  to  a  subsequent  in- 
dictment under  a  state  statute  for  the  same  criminal  act:  See  State 
V.  Simonds,  3  Mo.  414;  State  v.  Cowan,  29  Mo.  330;  State  v.  Thorn- 
ton, 37  Mo.  360;  City  of  Pilot  Grove  v.  McCormick,  56  Mo.  App.  530; 
State  V.  Freeman,  56  Mo.  App.  579.  Later  decisions,  reviewed  in 
the  opinion  of  Sherwood,  P.  J.,  in  State  v.  Muir,  164  Mo.  610,  65  S. 
W.  285,  however,  changed  the  rule  in  that  state,  and  it  is  now  in 
accord  with  the  doctrine  that  where  the  same  act  violates  a  munic- 
ipal ordinance  and  a  state  statute,  prosecutions  under  both  are  not 
for  the  "same  offense." 

2.  Under  Statutes.— In  Texas,  on  the  other  hand,  the  earlier  cases 
ere  in  accord  with  the  weight  of  authority  in  this  respect   (Ham- 

Iton  V.  State,  3  Tex.  App.  643),  but  by  the  Code  of  Criminal  Pro- 
edure  of  that  state  it  is  now  provided  that:  "No  person  shall  be 
unished  twice  for  the  same  act  or  omission,  although  such  act  or 
mission  may  be  an  offense  against  the  penal  laws  of  the  state,  as 
ell  as  against  the  ordinances  of  such  city  or  town;  provided,  that 
0  ordinance  of  a  city  or  town  shall  be  valid  which  provides  a  less 
enalty  for   any   act,   omission   or   offense   than   is   prescribed   by   the 

ttatutes  where  such  act  or  omission  is  an  offense  in  the  state":  Tex. 
"ode  Cr.  Proc,  art.  931.     See,  in  this  connection,  Davis  v.  State,  39 

S.  W.  937,  reversing  38  S.  W.  616.  A  similar  statute  exists  in  Ar- 
ansas, except  that  under  it  the  prosecution  for  the  violation  of  the 
ty  or  town  ordinance  is  held  to  bar  a  prosecution  under  the  state 
tatutes,  although  the  former  does  not  impose  as  heavy  a  penalty 
s  the  latter:   Richardson  v.   State,  56  Ark.  367,  19  S.  W.   1052.     In 

'Alabama,  in  order  that  the  prosecution  in  the  municipal  courts  shall 
e  a  bar,  it  must  have  been  for  the  violation  of  a  state  statute.     If 

it  was  for  a  breach  of  a  municipal  ordinance,  it  furnishes  no  ba^sis 

for  a  plea  of  former  jeopardy  in  a  prosecution  in  the  state  courts: 

Harris  v.  State,  128  Ala.  41,  29  South.  581.     See,  also,  Powell  v.  State, 

89  Ala.  172,  8  South.   109. 

3.  Reasons  Advanced  for  General  Rule.— In  the  absence  of  stat- 
utory provisions,  the  authorities  are  now  singularly  uniform  in  their 
adoption  of  the  doctrine  that  an  act  which  cffenils  against  both  a 
municipal  ordinance  and  a  state  statute  may  l>e  punished  under  both. 
They  are  not,  however,  equally  uniform  in  the  reasons  advanced  for 
the  doctrine.'  By  some  the  act  is  deemed  to  constitute  an  offense 
against  each  of  two   distinct   sovereignties,   and   a   supposed   analogy 
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i«  •Irriwn  from  the  right  of  the  federal  and  state  governmenta  to 
I'liTiish  for  the  same  act.  "Since  the  act  constitutes  two  distinct  of- 
iinsos  against  separate  jurisdictions,  it  is  analogous  to  those  cases 
■\\  liere  the  same  fact  is  punishable  under  a  congressional  statute  and 
;i]s.)  under  a  state  law.  T  lie  offenses  being  different,  there  is  no  vio- 
lation of  the  constitutional  inhibition  against  piitting  one  twice  in 
.V'oitardv  for  the  same  offense":  McTnerney  v.  City  of  Denver,  17 
I'clo.  3li2,  29  Pac.  518.  For  other  instances  of  this  view,  see  Town  of 
Van  l^uren  v.  Wells,  53  Ark.  368,  22  Am.  St.  Rep.  214,  14  S.  W.  38; 
Tlielsen  v.  McDavid,  34  Fla.  440,  16  South.  321;  Amljrose  v.  State, 
r.  Ind.  351;  State  v.  Fourcade,  45  La.  Ann.  717,  40  Am.  St.  Eep.  249, 
lo  South.  187;  State  v.  Sly,  4  Or.  277.  There  is,  however,  an  obvious 
^distinction,  similar  to  that  already  noted  in  another  connection  (see 
^•iii[iTa.  llf,  b),  between  punishments  inflicted  by  the  federal  and  state 
^ovevnments  and  those  cases  in  which  both  the  state  and  a  munici- 
pal corporation  assume  to  punish  the  same  act.  In  the  former  the 
-sovereignties  are  distinct;  in  the  latter,  the  state  punishes  twice, 
^liG  municipality  owing  its  existence  to,  and  its  only  power  to  inflict 
]>uiii*liment  being  derived  from,  the  state.  "The  cases  in  which  it 
.'  MS  l-eon  held  that  where  the  samd  act  is  an  offense  against  a  law  of 
.he  I'nited  States,  and  also  of  a  state,  a  conviction  under  one  is  no 
b:ir  to  an  indictment  under  the  other,  do  not  apply  in  principle  where 
it  is  jiroposed  to  punish  an  act  several  times,  because  several  times 
prohibited  by  or  under  authority  of  the  same  political  jurisdiction, 
wliich  is  this  case":  Gilfillan,  C.  J.,  in  State  v.  Oleson,  26  Minn.  507, 
5  N.  W.  959. 

Another  reason  advanced  by  some  of  the  authorities  is  that  a  pr<is- 
ecution  under  a  municipal  ordinance  is  not  a  criminal,  but  a  civil, 
])roceeding,  and  is  not,  therefore,  a  bar  to,  nor  barred  by,  a  criminal 
prosecution  under  a  state  statute:  See,  for  instance,  State  v.  Muir, 
164  Mo.  610,  65  S.  W.  285;  State  v.  Gustin,  152  Mo.  108,  53  S.  W. 
421.  Still  a  third  argumeut  is  that  tlie  city  ordinance  is  a  mere 
by-law  or  police  regulation  wliile  tlie  state  statute  is  intended  to 
punisii  the  olt'ense  against  the  dignity  of  tlie  state.  The  cases  ad- 
\anring  this  as  the  basis  of  tlie  doctrine  are,  j)eriiaj.s,  the  most  uu 
meruus.  "The  ordinances  and  by-laws  of  the  city  ....  which  jiro- 
vide  for  the  good  order,  peace  and  morals  of  the  city  are  mere  po- 
lice regulations,  and  form  no  part  of  the  criminal  jurisjinideiice  of 
tlie  state.  The  state  exercises  its  juili<'ial  power  in  criminal  case.-" 
.-Milling  under  the  general  criiuiual  jurisdiction  of  the  state,  iiiul  \vh(^ri> 
its  jieacc.  good  order  and  dignity  ar(»  iii\i.]\cd  ' ';  Kemper  v.  ('onniion- 
:^(-alth.  85  Ky.  219,  7  Am.  St.  K'cp.  51)."..  :>,  S.  W.  ir.'.t.  Sec.  also.  Mayor 
-%-.  Allaire,  14  Ala.  4li(i;  Slate  v.  (.'litl'ord,  45  La.  Ann.  itsO,  13  South. 
2b\:  Shafer  v.  Munnea.  17  Md.  331,  79  Am.  \)(v'.  656;  City  Council 
V.  O'Donnell,  29  S.  C.  ;^55,  13  Am.  St.  Hep.  72^,  7  S.  ]•].  523.  Of 
these  various  arguments.  Stone,  J.,  in  Hughes  v,  I'eople,  8  Colo    536, 
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9  Pac.  50,  very  proi)erly  observes  that  he  cannot  holp  re^^'arding  those 
distinctions  as  refined,  and  more  fictitious  than  real,  and  that  tho 
reasons  given  in  the  decisions  in  justification  of  what,  after  ail,  is 
practically  double  punishment  for  tho  same  act,  fail  to  satisfy  him 
of  the  logical  soundness  of  tho  doctrine.  On  authority,  however,  the 
rule  is  now  settled,  and  while  it  seems  hardly  defensible  upon  prin- 
ciple, it  is  the  undoubted  law  that  one  act  may  be  punished  by  both 
the  state  and  the   municifiality. 

g.  federal  Courts  and  Courts-martial.— A  prosecution  before  a  fed- 
eral court-martial  does  not,  as  we  have  seen,  bar  a  subsequent  prosecu- 
tion before  a  state  court  and  under  a  state  statute  for  the  same  act: 
^ee  supra.  III,  c.  This  is  not,  however,  solely  because  the  federal 
and  state  governments  may  both  punish  the  same  act  if  it  violate 
the  laws  of  both.  The  same  rule  holds  true  where  both  prosecutions 
are  in  the  federal  courts:  See  United  States  v.  Clark,  31  Fed.  710; 
United  States  v.  Cashier,  1  Hughes  (U.  S.),  560,  Fed.  Cas.  No.  14,744. 
lu  the  case  last  cited  the  question  is  considered  at  some  length,  and 
while  in  that  case  it  was  further  held  by  the  court  that  the  offenses 
charged  in  the  two  prosecutions  were  not  identical,  the  effect  of  the 
opinion  is  to  allow  of  prosecution  both  before  the  courts-martial  and 
the  civil  courts. 

h.  Punishment  Criminally  and  for  Contempt  of  Court  or  of  Legis- 
lature.—Similarly,  it  is  held  that  punishment  by  a  court  or  legisla- 
tive body  of  an  act  which  constitutes  a  contempt  does  not  bar  a  pros- 
ecution for  a  violation  of  a  penal  statute,  though  the  same  act  con- 
stitutes the  basis  of  both  proceedings.  The  act  is  in  such  a  case  said 
to  constitute  two  offenses.  "One  offense  violates  the  law  which  pro- 
tects courts  of  law  and  stamps  an  efticicnt  ch.aracter  on  thoir  proceed- 
ings. The  other  is  levied  against  the  general  law  which  maintains 
the  public  order  and  tranquility."  Tlie  punishment  for  a  contempt 
and  a  conviction  on  indictment  for  the  same  act  as  a  crime  are,  it 
is  said,  diverse  intuitu,  and  will  stand  together:  State  v.  Yancy,  1  Car. 
Law  Rep.  519,  6  Am.  Dec.  553;  State  v.  Gardner,  72  N.  C.  379;  State 
V.  Woodfin,  27  N.  C.  199,  42  Am.  Dec.  161;  United  States  v.  Houston, 
Fed.  Cas.  No.  1.5,398,  4  Cranch  C.  C.  261;  In  re  Chapman,  166  U.  S. 
661,  17  Sup.  Ct.  Rep.  677.  See,  also,  'Wragg  v.  Penn  Township,  94 
111.  11,  34  Am.  Rep.  199;  State  v.  Williams,  2  Spear  (S.  C),  26.  On 
the  same  p'xinciple,  a  prosecution  on  the  charge  of  procuring  an  abor- 
tion is  no  bar  to  a  proceeding  to  revoke  the  certificate  of  a  physi- 
cian: See  In  re  Smith,  10  Wend.  449.  As  to  whether  a  criminal 
prosecution  is  a  bar  to  an  action  in  rem  to  declare  forfeited  the  ship 
or  other  property  used  in  furtherance  of  the  illegal  act  (and  vice 
versa),  see  United  States  v.  Three  Copper  Stills,  47  Fed.  495;  Free- 
man on  Judgments,  sec.  319;  United  States  v.  Olsen,  57  Fed.  579,  and 
cases  there  cited. 
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IV.     To    What    Class    of    Offenses    Rule    Against    Former    Jeopardy- 
Applies. 

The  phrase  "life  and  limb,"  as  used  in  the  fifth  amendment  to 
the  federal  constitution,  and  in  the  provisions  of  the  various  state 
constitutions,  would,  if  strictly  interpreted,  confine  the  present  day 
operation  of  the  plea  of  former  jeopardy  to  a  very  small  class  of 
cases,  by  impliedly  allowing  double  punishment  for  all  which  do  not 
involve  danger  to  "life  or  limb."  The  courts  have,  however,  given 
to  this  phrase  a  meaning  far  more  consonant  with  the  spirit  of  the 
provision,  and  have  held  it  to  embrace  all  cases  in  which  a  second 
prosecution  is  attempted  for  the  same  offense,  whether  it  be  a  fel- 
ony or  a  misdemeanor:  See  Williams  v.  Commonwealth,  78  Ky.  93; 
State  v.  Cheevers,  7  La.  Ann.  40;  Commonwealth  v.  Eoby,  29  Mass. 
(12  Pick.)  496;  State  v.  Behimer,  20  Ohio  St.  572;  Jones  v.  Common- 
wealth, 20  Gratt.  (Va.)  848;  Beckowitz  v.  United  States,  93  Fed.  452, 
35  C.  C.  A.  379;  Ex  parte  Lange,  18  Wall.  (U.  S.)  163.  Where  tliis 
result  has  not  been  reached  by  a  construction  of  the  constitutional 
provision,  it  is  deemed  to  flow  from  the  rule  as  it  existed  at  common 
law:  Greenwood  v.  State,  65'  Tenn.  (6  Baxt.)  567,  32  Am.  Rep.  539. 
In  Arkansas,  however,  the  words  "life  and  limb"  seem  to  be  given 
a  meaning  which  restricts  the  operation  of  the  plea  of  former  jeopardy 
to  offenses  of  an  infamous  nature,  and  such  ag  are  punishable  by  im- 
prisonment. Misdemeanors  punishable  by  fine  only  are  held  not 
within  the  constitutional  provision  in  that  state:  Taylor  v.  State,  36 
Ark.  84  (distinguished  in  Southworth  v.  State,  42  Ark.  270,  and  in  Peo- 
ple V.  Miner,  144  111.  308,  313,  33  N.  E.  40). 

V.     Identity  of  Offenses— General  Principles. 

a.  Must  be  for  Same  "Act"  and  "Offense."— The  books  are  full 
of  statements  that  the  offenses,  in  order  to  be  the  same,  must  be  the 
"same  in  law  and  in  fact, "  must  be  the  "  same  act  and  crime,  "or  tliat 
the  plea  of  former  jeopardy  does  not  prohibit  a  second  prosecution 
for  the  same  "act,"  but  for  the  same  "offense."  Tlieso  are,  of 
course,  generalities,  and  almost  the  entire  discussion  in  this  note  will 
be  devoted  to  an  effort  to  ascertain  by  what  rules  it  is  to  be  deter- 
mined when  the  offenses  are  the  same  "in  law  and  in  fact,"  and  to 
apply  those  rules  to  specific  cases.'  What  is  meant  by  this  general 
distinction  is--,  however,  well  expressed  by  Chief  Justice  Shaw  in  Com- 
monwealth V.  luiby,  12  I'ick.  496:  "Mr.  Justice  P.laokstone  states 
it  thus:  That  the  pleas  of  a  former  acquittal  and  former  conviction 
must  be  upon  a  prosecution  for  the  same  identical  act  and  crime: 
4  Blackstone's  Commentaries,  336.  It  must  therefore  appear  upon 
facts  so  combined  and  charged  as  to  constitute  the  same  legal  offense 
or  crime.  It  is  obvious,  therefore,  that  there  may  be  a  great  simi- 
larity in  the  facts,  where  there  is  a  substantial  legal  difference  in  the 
nature  of  the  crimes;  and  on  the  contrary  there  may  be  a  consider- 
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able  diversity  of  ciroumstanfos  wliore  the  lo^al  character  of  the  of- 
fense is  the  same.  As  where  most  of  the  facts  are  identical,  but  by 
adding,  withdrawing  or  changing  some  one  fact,  the  nature  of  the 
crime  is  changed;  as  where  one  burglary  is  charged  as  a  burglarious 
breaking  and  stealing  certain  goods,  and  another  as  a  burglarious 
breaking  with  an  intent  to  steal.  These  are  distinct  offenses:  [See 
post,  VI,  n,  5,  VI,  o]  Rex  v.  Vandercorab,  2  Leach,  81G.  So,  on  the 
other  hand,  where  there  is  a  diversity  of  circumstances,  such  as  time 
and  place,  where  time  and  place  are  not  necessary  ingredients  in  the 
crime,  still  the  offenses  are  to  be  regarded  as  the  same." 

The  effect  of  this  is,  not  so  much  to  indicate  what  is  decisive  of 
the  identity  of  two  offenses,  as  to  show  what  is  not  decisive.  The 
mere  fact  that  in  both  indictments  the  offenses  charged  are  known 
by  the  same  name  is  not  in  itself  sufficient  where  they  were  in  fact 
caused  by  different  acts  of  wrongdoing.  On  the  other  hand,  the  mere 
fact  that  one  wrongful  "act"  or  "transaction"  gives  rise  to  two 
charges  does  not  in  itself  establish  their  identity,  where  the  offenses 
charged  are  different  from  a  legal  point  of  view. 

b.    Tests  of  Identity.     (See,  also,  post,  V,  g.) 
1.    Usual  Test. 

A.  Statement  of  Test. — To  determine  when  the  offenses  charged  in 
the  two  indictments  are  the  same  in  "fact  and  law,"  the  same  "act 
and  crime,"  the  courts  have  suggested  several  tests.  The  one  most 
frequently  employed  is  that  stated  by  Buller,  J.,  in  Eex  v,  Vander- 
comb,  2  Leach  C.  C.  70S,  in  the  following  language:  "Unless  the 
first  indictment  were  such  as  the  prisoner  might  have  been  convicted 
upon  by  proof  of  the  facts  contained  in  tlie  second  indictment,  an 
acquittal  on  the  first  indictment  can  be  no  bar  to  the  second."  In 
tome  states  this  test  is  accepted  without  qualification  as  determinative 
in  all  c-ases  of  the  identity  of  the  offenses;  in  some,  it  is  treated  a3 
prima  facie  merely  (see,  post,  V,  g) ;  in  otliers  as  true  with  certain 
changes  or  qualifications  herefter  to  be  discussed;  and  in  its  applica- 
tion the  courts  have  been,  by  no  means,  uniform  or  consistent,  it 
has,  however,  been  recognized  with  varying  force  in  all  the  states, 
and,  as  is  said  in  the  monographic  note  to  Eoberts  v.  State,  5S  Ai::. 
Dec.  536,  537,  the  contrariety  of  opinion  which  obtains  in  its  applica- 
tion "is  not  astonishing  when  the  generality  and  consequent  elastic- 
ity of  the  rule  is  considered. ""  The  number  of  instances  in  which 
in  almost  every  jurisdiction  this  test  has  be<?n  recognized  or  applied 
renders  the  citation  of  all  these  cases  here  impossible,  and  but  a  \v\v 
from  each  jurisdiction  will,  therefore,  be  given:  See  LMininick  \. 
State,  40  Ala.  680,  91  Am.  Dec.  490;  Hall  v.  State,  134  Ala,  90,  o-> 
South.  750;  AVilliams  v.  State,  42  Ark.  35;  I'eople  v.  Hughes,  41 
Cal.  234;  People  v.  Defoor,  100  Cal.  150,  34  Pac.  642:  Davis  v. 
People,  22    Colo.   1,  43    Pac.  122;    Guenther  v.  People,  22   Colo.   121, 
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4;>  Pac.  099;  Wilson  v.  Stute,  2i  Conn.  57 ;  Gully  v.  Stute, 
:16  Ga.  527,  42  S.  E.  790;  Duriiain  v.  People,  5  111.  (4  Scrim.)  172, 
::9  An>.  Dec.  407;  Campbell  v.  People,  109  111.  5G5,  50  Am.  Kcp^.  G21; 
State  V.  Elder,  65  Ind.  282,  32  Am.  Kep.  69;  Peyerline  v.  State,  147 
Tn.l.  12.5,  45  N.  E.  772;  State  v.  Rosenliaum,  23  Ind.  App.  236,  77  Am. 
St.  Eep.  432,  55  N.  E.  110;  State  v.  Webber,  76  Iowa,  686,  39  N.  W. 
LS6;  State  v.  Ing-alls,  98  Iowa,  728,  68  N.  W.  445;  State  v.  Hornman, 
IG  Kan.  452;  Eobinson  v.  Commonwealth,  88  Ky.  386,  11  S.  W.  210; 
(  ommonwealth  v.  Vaughn,  101  Ky.  603,  42  S.  W.  117;  Turner  v.  Com- 
ii'onwealth,  19  Ky.  Law  Eep.  1161,  42  S.  AV.  1129;  State  v.  Faulkner, 
39  La.  Ann.  811,  2  South.  539;  State  v.  Williams,  45  La.  Ann.  936,  12 
Si'uth.  932;  State  v.  Littlefield,  70  Me.  452,  35  Am.  Rep.  335;  Common- 
wfalth  V.  Raby,  12  Pick.  496;  Commonwealth  v.  McCauley,  105  Mass. 
<'9:  Sims  v.  State,  66  Miss.  33,  5  South.  525;  State  v.  Moore,  66  Mo. 
."72:  State  v.  Williams,  152  Mo.  115,  75  Am.  St.  Rep.  441,  53  S.  W. 
4  24:  Territory  v.  W^illard,  8  Mont.  328,  21  Pac.  301;  State  v.  Sias, 
17  N.  TI.  558;  State  v.  McCormick,  9  N.  J.  L.  152;  Burns  v.  People, 
1  Park.  Cr.  Rep.  182;  People  v.  Warren,  1  Park.  Cr.  Rep.  338;  People 
V.  McGowan,  17  Wend.  386;  State  v.  Nash,  86  N.  C.  650,  41  Am, 
R<-p.  472;  Price  v.  State,  19  Ohio,  423;  State  v.  Stewart,  11  Or.  52, 
L">.  4  Pac.  128;  Stato  v.  Howe,  27  Or.  138,  44  Pac.  672;  Common- 
wealth V.  Rockafellow,  3  Pa.  Super.  Ct.  Rep.  588;  Commonwealth 
V.  ^^lorgan,  9  Kulp.  573;  Hilands  v.  Commonwealth,  114  Pa.  St.  372,  6 
Atl.  267;  State  v.  Risher,  1  Rich.  219;  State  v.  Glasgow,  Dud.  (S.  C.) 
40;  Hite  v.  State,  17  Tenn.  (9  Yerg.)  357;  Thomas  v.  State,  40  Tex. 
;:6:  Williams  v.  State,  13  Tex.  App.  285,  46  Am.  Rep.  237;  State  v. 
Reali",  14  Wash.  664,  45  Pac.  318;  Winn  v.  State,  82  W^is.  571,  52  N. 
A\'.  775;  Berkowitz  v.  United  States,  93  Eed.  452,  35  C.  C.  A.  379; 
United  States  v.  Flecke,  2  Ben.  456,  Fed.  Cas.  No.  15,120;  Rex  v. 
Vandercomb,  2  Leach  C.  C.  708;  Rex  v.  Birchenough,  1  Moody  C. 
C.  477,  7  Car.  &  P.  575.  See,  also,  monographic  note  to  Roberta  v. 
:<iate,  58  Am.  Dec.  537. 

B.  Criticism  of  Statement  of  Test. — It  will  be  noticed  that  in  the 
T('-t  as  it  was  laid  down  by  Buller,  J.,  and  as  it  is  most  frequently 
K, atcd,  it  is  said  that  if  the  facts  alleged  in  the  second  indictment 
V  ould  not,  if  proved,  warrant  a  conviction  on  the  tirst  indictment, 
fi  j:rior  ac(iuittal  is  no  bar.  There  are,  however,  cases  in  which  proof 
of  the  facts  alleged  in  the  second  indictment  would  not  convict  under 
ihe  first  indictment,  while  proof  of  the  facts  alleged  in  the  first  in- 
.^ictment  would  convict  under  the  second  charge.  If,  in  such  a  case, 
the  test,  as  it  is  usually  stated,  is  followed,  wo  have  the  manifest 
absurdity  of  two  indictments  which  may  or  may  not  charge  the 
''f-ame"  offense  accordingly  as  one  is  charged  before  or  after  the 
ether. 

This   is    well  illustrated   by   the   facts   of    two   Iowa   cases:    State 
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V.  Harris,  64  Iowa,  287,  20  N.  W.  439;  State  v.  Graham,  73  Iowa,  5.33, 
35  N.  W.  628.  In  both,  there  were  two  prosecutions,  each  prosecuticm 
vnder  a  different  section  of  the  code.  Under  one  section  (1542),  it 
v/as  unlawful  to  sell  intoxicating  liquors,  or  to  keep  them  with  intent 
to  sell,  while  under  the  other  section  (1543)  the  offense  was  the  sale 
or  keeping,  with  intent  to  sell,  in  a  building  or  place.  It  is  ob%-iou.s 
that  the  facts  alleged  in  a  prosecution  under  section  1543  would,  if 
proved  under  a  prosecution  for  a  violation  of  section  1542,  warrant 
a  conviction,  while  the  converse  would  not  be  true,  since,  in  addition 
to  the  facts  necessary  to  convict  under  section  1542,  to  warrant  a 
conviction  under  section  1543,  the  further  fact  that  the  liquors  were 
t-old  or  kept  for  sale  in  a  building  is  necessary.  Under  the  test  as 
usually  given,  the  two  prosecutions  were  for  the  "same  offense," 
v/here  the  violation  of  section  1542  was  first  prosecuted,  while  for 
different  offenses  if  the  first  prosecution  was  for  a  violation  of  sec- 
tion 1543.  In  both  of  the  cases  cited,  it  is  true,  the  offenses  were 
held  different,  although  in  one  the  order  of  prosecution  was  different 
than  in  the  others;  but  it  is  difficult  to  sec  how  they  could  have 
been  held  different  in  State  v.  Harris,  64  Iowa,  287,  20  N.  W.  439.  had 
tiie  usual  statement  of  the  test  been  followed:   See  post,   VI,  q,  5. 

In  some  few  cases  the  usual  statement  of  the  test  is  reversed,  and 
it  is  said  that  if  the  facts  alleged  in  the  first  indictment  would  not 
convict  under  the  second,  the  offenses  are  not  the  same:  See,  for  in- 
stance, Bryant  v.  State,  97  Ga.  103,  25  S.  E.  4o0.  This  change, 
v;here  made,  is,  however,  inadvertent,  and  simply  changes  the  nature 
of  the  error  in  the  test  as  usually  stated,  without  removing  it.  A 
better  statement  of  the  test  would  seem  to  be  that,  unless  the  "facts 
alleged  under  either  of  the  indictments  would,  if  proved  under  the 
other,  warrant  a  conviction  under  the  latter,"  the  offenses  charged 
in  the  two  are  not  the  same.'  Compare  statement  by  Gray,  J.,  in 
Morey  v.  Commonwealth,  108  Mass.  433.  Very  similar  to  this  is  the 
test  suggested  by  Chitty  (1  Chitty  on  Criminal  Law,  453):  "As  to 
the  identity  of  the  offense,  if  the  crimes  charged  in  the  former  and 
present  prosecution  are  so  distinct  that  evidence  of  the  one  will  not 
support  the  other,  it  is  inconsistent  with  reason,  as  it  is  repugnant 
to  the  rules  of  law  to  say  that  the  offenses  are  so  far  the  same  tliat 
an  acquittal  of  the  one  will  be  a  bar  to  the  prosecution  for  the 
other."  See,  however,  for  a  case  in  which  a  distinction  is  made 
between  an  identity  in  the  evidence  sufficient  to  sustain  both  in- 
dictments, and  an  identity  of  facts  alleged  in  both  indictments,  State 
V.  Jesse,  20  N.  C.   (3  Dev.  &  B.)   98. 

C.  Depends  on  Facts  Alleged,  not  on  Evidence  Offered.  — I'nder 
this  test  it  is  the  facts  which  are  alleged  in  the  two  indictments,  and 
not  the  testimony  given  in  either,  by  which  the  identity  of  the 
offenses  charged  is  to  be  determined.  Accordingly,  it  is  held  im- 
material that  the  evidence  relied  upon  to  support  the  second  charge 
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■was,  in  fact,  introduced  on  the  trial  of  the  first.  The  criterion  is 
Eot  what  testimony  was  introduced,  but  what  might  have  been,  and 
the  determinative  feature  is  whether  the  facts  alleged  in  one  charge 
would  support  a  conviction  under  the  other.  Thus  it  is  held  that 
a  conviction  for  keeping  a  shop  open  on  a  holiday  is  no  bar  to  a 
prosecution  for  keeping  a  liquor  nuisance,  although  the  evidence 
which  convicted  on  the  first  charge  was  ample  to  warrant  a  conviction 
under  the  second,  and  was  the  same  as  was  relied  on  in  the  later  pros- 
ecution: Commonwealth  v.  Shea,  80  Mass.  (14  Gray)  386;  nor  is  a  con- 
viction of  being  a  common  seller  of  liquor  a  bar  to  a  prosecution  for 
keeping  a  liquor  nuisance,  although  both  are  to  be  sustained  by 
the  same  testimony:  Commonwealth  v,  Hogan,  97  Mass.  122.  See,  to 
the  same  effect,  Commonwealth  v.  Hudson,  14  Gray,  11;  Commonwealth 

V.  McShane,  110  Mass.  502.  Compare,  also,  Commonwealth  v.  Tenney, 
97  Mass.  50;  State  v.  Nathan,  5  Rich.  219.  In  some  cases,  however, 
this  distinction  is  not  observed:  People  v.  White,  55  Barb.  606; 
State  V.  Lindsay,  61  N.  C.  (Phil.)  468;  State  v.  Stanley,  49  N.  C, 
(4   Jones)    290. 

In  the  eases  above  cited,  the  two  charges  arose  out  of  the  same 
transaction,  but  the  offenses  charged  differed  in  some  respect.  The 
cases,  however,  in  which  the  question,  perhaps,  most  frequently 
arises  is  where  the  offenses  are  of  the  same  character,  but  are  laid 
as  having  occurred  at  different  times  (as  where  different  sales  of 
liquors  are  charged,  or  where  an  offense  in  its  nature  continuous  is 
charged  to  have  been  committed  during  different  periods  of  time; 
and  it  is  in  this  class  of  cases  that  it  presents  the  most  difficulty. 
For  a  discussion  of  the  application  of  the  test  to  such  cases,  see  post, 

VI,  f ;  V,  g;  VI,  q. 

2.  "Same  Transaction"  Test.— In  some  few  cases  a  test  of 
identity,  altogether  different  from  that  we  have  been  considering, 
was  suggested,  the  identity  of  the  offenses  being  made  to  depend  u]ion 
whether  or  not  they  arose  out  of  the  same  transaction.  Thus  it  was 
said  in  Roberts  v.  State,  14  Ga.  8,  58  Am.  Dec.  528:  "To  avoid  any 
confusion  on  this  subject,  wo  adopt  the  rule  as  it  is  otherwise  more 
generally,  and  perhaps,  more  accurately  expressod,  viz.,  that  the 
plea  of  autrefois  acquit  or  convict  is  sufficient,  whenever  the  proof 
shows  tlie  second  case  to  be  the  same  transaction  with  the  first." 
Language  pointing  in  the  same  direction  is  employed  by  the  sujirome 
court  of  Kentucky  in  Reddy  v.  Commonwealth,  97  Ky.  7S4,  31  S.  "\V. 
730.  So  far  as  this  case  tends  to  this  view,  however,  it  is  opjiosed 
to  the  weight  of  authority  in  that  state.  (Compare  Baker  v.  Com- 
monwealth, 20  Ky.  Law  Ivep.  S79,  47  S.  W.  864;  Commonwealtli  v. 
Vaughn,  101  Ky.  603,  42  S.  W.  117.)  Wliile  in  Georgia  the  "same 
transaction"  test  is,  in  the  very  recent  case  of  Gully  v.  State,  ll',> 
Ga.  327,  42  S.  E.  790,  after  an  exhaustive  review  of  the  Georgia  oases, 
held  to  be  the  rule  of  that  state,  it  has  been  expressly  rejected  in 
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other  states  in  several  instances  (State  v.  EMer,  65  Iwl.  282,  32  Am. 
Kep.  69;  Commonwealth  v.  Clair,  7  Allen,  525),  while  in  a  ^eater 
number    it   h^   been    disref^rded    entirely. 

3.  "Gravamen"  Test.— So.  also,  it  has  been  suggested  in  a  few 
cases,  that  where  the  "gravamen"  of  both  offenses  is  the  sjime,  a 
prosecution  for  both  would  be  violation  of  the  constitutional  inhibi- 
tion against  putting  twice  in  jeopardy  for  the  same  offense:  Winingor 
V.  State,  13  Ind.  540;  People  v.  Cox,  107  Mich.  435,  6-5  N.  W.  283. 
It  is  doubtful  whether  this  can  be  said  ever  to  have  been  advanced 
as  a  "test"  of  identity,  and  is  too  general  to  furnish  any  working 
criterion. 

4.  Test  of  Identity  Dependent  upon  Possibility  of  Joining  Both 
Offenses  in  One  Count.— In  his  dissent  from  the  opinion  of  the 
majority  in  Wilson  v.  State,  24  Conn.  57,  Waite,  C.  J.,  lays  it  down 
as  "a  sound  rule  of  law,  founded  upon  the  plainest  principles  of 
natural  justice,  that  where  a  criminal  act  has  been  committed,  ©very 
part  of  which  may  be  alleged  in  a  single  count  in  an  indictment,  and 
proved  under  it,  the  act  cannot  be  split  into  several  distinct  crimes, 
and  a  sepiarate  indictment  sustained  upon  each.  And  whenever  there 
has  been  a  conviction  for  one  part,  it  will  operate  as  a  bar  to  any 
subsequent  proceedings  as  to  the  residue."  This  was  said  in  a  case 
in  which,  after  a  prosecution  for  larceny,  the  accused  was  prosecuted 
for  the  burglary  preceding  the  larceny.  In  this  class  of  cases  the 
"test,"  if  it  may  be  called  such,  given  in  the  above  quotation  (i.  e., 
whether  the  two  offenses  may  or  may  not  be  charged  in  a  single  count) 
has  been  followed  by  some  authorities:  Triplett  v.  Commonwealth, 
84  Ky.  193,  1  S.  W.  84;  State  v.  De  Graffenreid,  68  Tenn.  (9  Baxt.)  287. 
See,  also.  Commonwealth  v,  Lloyd,  141  Pa.  St.  28,  21  Atl.  411  (forni- 
cation and  bastardy);  and  has  been  rejected  by  others:  People  v.  Par- 
row,  80  Mich.  567,  45  N.  W.  514,  disapproving  Triplett  v.  Common- 
wealth, 84  Ky.  193,  1  S.  W.  84.  The  rule  can,  however,  be  applied  to 
but  a  limited  class  of  the  many  cases  in  which  the  question  of  identity 
of  offenses  arises,  and  will  hereafter  be  considered  in  discussing  that 
class:  See  post,  VI,  n,  5. 

c.  Prosecution  for  Greater  as  Bar  to  Prosecution  for  Less  Offense 
Included  in  It, 
1.  General  Rule. — Omitting,  for  the  present,  the  consideration  of 
those  cases  in  which  the  first  prosecution  is  for  a  felony  and  the 
second  for  a  misdemeanor,  and  where  the  doctrine  of  merger  is  in- 
volved (see  post,  VI,  c.  3),  it  is  plain  that  where  a  person  is  placed 
on  trial  for  an  offense  which  necessarily  includes  a  lesser  offense, 
and,  on  the  trial  of  the  former  may  be  convicted  of  the  latter,  the 
prosecution  for  the  greater  offense  will  be  a  bar  to  any  subsequent 
prosecution  for   the   lesser.     The   first   prosecution   was,   in   fact,   one 
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for  botl)  tlio  greater  oflTonso  and  tlio  lo'-sor  inclu'lod  in  it;  tho  acfii<;pfi 
ii:ie'lit,  on  that  trial,  have  Voon  i-onviftoil  of  eitlior  cliarfjjf,  and  to 
allow  a  sii!)sequr7it  prosofnti'.m  for  the  Ipsstt  would  ol)vio>isly  iii- 
v(dvo  a  double  jeopardy  on  that  charge:  People  v.  McDaniels,  ].".7 
('al.  192,  ante,  p.  83,  69  Pac.  1006;  State  v.  Txeoph,  13  La.  Ann.  2-K^; 
Jones  V.  State,  66  Miss.  380,  14  Am.  St.  Eep'.  570,  6  South.  2?,\- 
Dinkey  v.  Commonwealth,  17  Pa.  St.  126,  55  Am.  Dec.  542;  Common- 
wealth V.  Bass,  3  Lane.  Law  Eev.  278;  Davis  v.  State,  43  Tenn.  H 
Cold.)  77;  United  States  v.  Wilson,  7  Pet.  150;  In  re  Nielsen,  131  1'. 
S.  176,  9  Sup.  Ct,  Rep.  672.  Whether,  if  the  plea  be  of  a  former 
conviction  as  distinguished  from  a  former  acquittal,  it  is  necessary 
that  on  the  trial  for  the  greater  a  conviction  of  the  lesser  might  lie 
had,  see  post,  V,  h,  4. 

2.  Rule  Applies  Where  Second  Charge  Includes  Less  Offense.— 
Tiie  rule  that  a  prosecution  for  an  offense  which  necessarily  includes 
another  of  a  lesser  degree  bars  a  suljsequent  prosecution  for  the 
lesser  offense  wherever  the  latter  was  a  possible  verdict  on  such 
former  prosecution  applies  wherever  the  lesser  offense  is  inchiued  in 
the  second  charge.  To  illustrate:  if  one  is  charged  with  assault 
with  intent  to  ravish,  and  is  subsequently  prosecuted  for  assault  with 
intent  to  kill,  it  is  no  answer  to  plea  of  former  jeopardy  to  say  that 
there  could  be  no  conviction  of  assault  with  one  intent  umler  an  in- 
dictment for  assault  with  an  entirely  different  intent.  On  both, 
there  could  be  a  conviction  for  simple  assault,  and  to  prosecute  for 
both  would  put  the  accused  twice  in  jeopardy  for  that  offense.  A 
prosecution  for  an  offense  is,  therefore,  a  bar  to  any  subsequent 
prosecution  for  a  lesser  oflense  which  it  necessarily  includes,  or  for 
any  offense  which  likewise  includes  the  lesser  charge:  See,  as 
illustrating  this  principle,  People  v.  Defoor,  100  Cal.  150,  34  Pac. 
642;  People  v.  McDaniels,  137  Cal.  192,  ante,  p.  81,  69  I'ac.  lOOG: 
Bell  v.  State,  103  Ga.  397,  68  Am.  St.  Rep.  102,  30  S.  E.  294;  State  v. 
Mikesell,  70  Iowa,  176,  30  N.  W.  474;  State  v.  Chinault,  55  Kan.  326, 
40  Pac.  662;  Commonwealth  v,  Mcllvain,  17  Pa.  Co.  Ct.  Eep.  174, 
5  Pa.  Dist.  Rep.  175. 

3.  Effect  of  Doctrine  of  Merger  of  Offenses.— At  the  common  law, 
however,  one  indicted  for  a  felony  could  not  be  convicted  of  a  mis- 
demeanor although  the  proof  might  have  showed  that  no  felony 
was  committed,  and  although  all  the  elements  of  the  misdemeanor 
were  essentials  of  the  felony.  The  reason  for  the  rule,  as  stated  iu 
the  principal  case  (People  v.  McDaniels,  137  Cal.  192,  ante,  p.  8], 
69  Pac.  1006),  was  that  "persons  indicted  for  a  misdemeanor  had 
certain  advantages  or  privileges,  among  others,  that  of  making  full 
defense  by  counsel,  which  those  charged  with  a  felony  did  not  have": 
See,  also,  monographic  note  to  Whitford  v.  State,  5  Am.  St.  Rep.  899. 
As  is  there  stated,  the  rule  was  changed  in  England  by  Lord  Den- 
man's  act  (1837— Stats.  1    A'ict.,  c.  85,  sec.  ]1),  and  has  been  changed 
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in  many,  if  nnt  most,  of  tho  stritos  in  tlii«  oonnfry,  the  abolitii->n  <^f 
tiie  (listirotions  which  pave  reason  for  tho  doftrine  at  oomrnon  !:iw 
having  now  loft  no  reason  for  its  further  existon'-r-.  Wiien,  tlier<>- 
fore,  on  a  prosecution  for  a  felony  there  may  he  a  conviction  of  an 
inji;re<Iient  misdemeanor,  there  cannot  be  a  subsofjuent  ])r()si'<'\ition  l''>r 
the  misdemeanor:  Henry  v.  State,  33  Ala.  3M»;  Moore  v.  St:iti\  71 
Ala.  307;  State  v.  Hall,  50  Ark.  28,  6  S.  W.  20;  Peojle  v.  M<-!)..inoN. 
137  Cal.  192,  ante,  p.  81,  69  Pac.  1006;  Franklin  v.  State,  85  Ca. 
r>70,  11  S.  E.  876;  Hilands  v.  Commonwealth,  114  Pa.  St.  372,  6  At). 
267;  State  v.  Smith,  43  Vt.  324.  Compare,  however,  State  v. 
Hattabaugh,  66  Ind.  223;  Commonwealth  v.  Roby,  12  Pick.  496. 

d.     Prosecution  for  Less  Oifense  as  Bar  to  Prosecution  for  Greater 
Offense    Including    It. 

1.  General  Rule. — In  a  number  of  early  cases,  it  is  said  that 
while  a  prosecution  for  a  greater  offense  which  includes  a  less  is  a 
har  to  a  subsequent  prosecution  for  the  less,  the  converse  of  this 
is  not  true,  and  a  prosecution  for  the  less  will  not  bar  a  subsequent 
prosecution  for  the  greater  offense  in  which  it  is  included.  "A  con- 
viction or  acquittal,  in  order  to  be  a  bar  to  another  prosecution, 
must  be  for  the  same  offense,  or  for  an  offense  of  a  higher  degree, 
and  necessarily  including  the  offense  for  which  the  accused  stands  in- 
dicted. It  follows  that!  a  conviction  or  acquittal  for  a  minor  offense 
is  no  bar  to  a  prosecution  for  a  greater  offense'':  State  v.  Foster,  33 
Towa,  525.  (Compare  State  v.  Murray,  55  Iowa,  530,  8  N.  W.  350.) 
To  the  same  effect,  see  State  v.  Farrand,  1  Root,  446;  Hiird  v.  State, 
2  Root,  185;  AVilson  v.  State,  24  Conn.  57;  Boswoll  v.  State,  20  Fla. 
869;  State  v.  Gapen,  17  Ind.  App.  524,  45  N.  E.  678,  47  N.  E.  25; 
Scott  V.  United  States,  Morris  (Iowa),  142;  Commonwealth  v.  Reed, 
4  Lane.  (Pa.)  89.  The  reasons  assigned  are  that  while  the  greater 
may  include  the  less,  the  less  cannot  include  the  greater,  and  that  a 
rule  allowing  the  less  to  bar  the  greater  would  be  to  allow  criminals 
to  escape  merited  punishment  by  submitting  to  conviction  on  a  trivial 
charge. 

Both  reason  and  authority  oppose  this  view.  The  defendant  is  put 
in  jeo})ardy  twice  for  the  lesser  offense  quite  as  certainly  where  a 
prosecution  for  tho  greater,  which  includes  the  lesser,  follows  i 
prosecution  for  the  lesser  offense,  as  where  this  order  is  reversed.  ."^  > 
far  as  the  danger  of  offenders  escaping  punishment  by  collusion  i-> 
concerned,  it  is  sufficient  to  say  that  the  state  is  the  party  makiti,' 
tho  election  of  what  charge  it  will  prosecute,  and  any  showing  tliit 
the  former  prosecution  was  had  with  the  collusion  of  the  defendan: 
prevents  its  having  any  effect  to  bar  subsequent  proceedings:  Bishop  '^ 
Criminal  Law,  sec.  1008.  The  greater  weight  of  authority,  moreover, 
supports  the  doctrine  that  a  prosecution  for  a  less  offense  necesariiv 
included  in  a  greater  offense  furnishes  a  bar  to  a  subsequent  prose- 
cution  for    the    greater   whenever,   at   least,     the    defendant     could 


112  American  State  Reports,  Vol.  92.     [California, 

be  convicted  of  the  lesser  offense  on  an  indictment  for  the, 
greater.  A  conclusive  reason  for  this,  as  is  said  in  Moore 
V.  State,  71  Ala.  307,  is  that  where  tried  for  the  smaller 
offense,  and  afterward  put  on  trial  for  the  larger,  the  accused 
is  twice  in  jeopardy  for  the  smaller  offense:  See,  also,  Storrs  v. 
State,  129  Ala.  101,  29  South.  778;  State  v.  Blevins,  13-i  Ala.  213,  32 
South.  637;  Southworth  v.  State,  42  Ark.  270;  State  v.  Smith,  53 
Ark.  24,  13  S.  W.  391;  People  v.  Ny  Sam  Chung,  94  Cal.  304,  28  Am. 
St.  Eep.  129,  29  Pac.  642;  People  v.  McDaniels,  137  Cal.  192,  ante, 
p.  81,  69  Pac.  1006;  State  v.  Parmelee,  9  Conn.  259;  Whilden  v. 
State,  25  Ga.  396,  71  Am.  Dec.  181;  Franklin  v.  State,  570;  Bell  v. 
State,  103  Ga.  397,  68  Am.  St.  Eep.  102,  30  S.  E.  294;  State  v.  Glea- 
son,  56  Iowa,  203,  9  N.  W.  126;  Williams  v.  Commonwealth,  102  Ky, 
381,  43  S.  W.  455;  State  v.  Keagh,  13  La,  Ann.  243;  Commonwealth 
V.  Squire,  42  Mass.  258;  Commonwealth  v.  Cunningham,  13  Mass. 
245;  State  v.  Wiles,  26  Minn.  381,  4  N.  W.  615;  State  v.  Hatcher, 
136  Mo.  641,  38  S.  W.  719;  People  v.  Purcell,  16  N.  Y.  Supp.  199; 
Commonwealth  v.  Arner,  149  Pa.  St.  35,  24  Atl.  83;  Herera  v.  State, 
35  Tex.  Cr.  Eep.  607,  34  S.  W.  943.  See,  also,  monographic  note  to 
Eoberts  v.  State,  58  Am.  Dec.  544. 

2.  Effect  of  Doctrine  of  Merger  of  Offenses.— As  we  have  seen,  on 
an  indictment  for  felony  at  common  law,  one  could  not  be  convicted 
of  a  misdemeanor  (supra,  V.  c,  3).  Conversely,  if  charged  with  mis- 
demeanor, on  proof  that  a  felony  had  been  committed,  the  defendant 
could  not  be  convicted  of  the  misdemeanor,  but  must  be  acquitteil. 
This  rule  had  its  limitations  (Eex  v.  Button,  3  Cox  C.  C.  229), 
but  as  a  result  of  the  general  rule  it  is  held  in  those  cases  in  which 
the  old  doctrine  of  merger  is  maintained  that  a  prosecution  for  a 
misdemeanor  constitutes  no  bar  to  a  subsequent  prosecution  for  a 
felony:  See,  for  instance,  State  v.  Nichols,  38  Ark.  550  (compare 
State  V.  Hall,  50  Ark.  28,  6  S.  W.  20;  State  v.  Hattabaugh,  66  Ind. 
223;  Hodges  v.  State,  45  Tenn.  (5  Cold.)  7  (overruled  in  Mikels  v. 
State,  50  Tenn.  (3  Heisk.)  321).  The  considerations  which  gave  rise 
to  the  doctrine  have,  however,  now  ceased  to  exist,  and  in  most 
jurisdictions  a  conviction  for  a  lesser  offense  is  generally  held  a  bar 
to  a  prosecution  for  a  greater  offense  including  it,  regardless  of  any 
distinction  of  misdemeanor  and  felony:  Bell  v.  State,  103  Ga.  397, 
68  Am.  St.  Eep.  102,  30  S.  E.  294;  Eeddy  v.  Commonwealth,  97  Ky. 
784,  31  S.  W.  730;  Commonwealth  v.  Squire,  42  Mass.  258;  Mitchell 
V.  State,  42  Ohio  St.  383;  Commonwealth  v.  Morgan,  9  Kulp,  573; 
Thomas  v.  State,  40  Tex.  36;  State  v.  Smith,  43  Vt.  324;  Kegina  v. 
Elvington,  9  Cox  C,  C  86;  Eex  v.  Walker,  2  Man.  &  E.  446. 
See,  also,  in  this  connection,  People  v,  Arnold,  46  Mich.  268,  9  N.  W, 
406,  and  V.  d,  4. 

3.  Where  Court  Trying  Less  Offense  had  no  Jurisdiction  Over 
Greater. — In  a  number  of  tlie  cases  in  whir^h  it  is  hcM  that  a  prose- 
cution for  an  offense  furnishes  no   bar   to   a   subsequent   prosecution 
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for  a  greater  offense  in  which  it  is  include^],  especially  where  the 
lesser  offense  is  a  misdemeanor  and  the  higher  a  felony,  stress  is 
laid  upon  the  fact  that  the  court  in  which  the  former  prosecution 
was  had  had  no  jurisdiction  of  the  greater  offense:  See,  for  in- 
stance, Boswell  V.  State,  20  Fla.  869;  Eeddy  v.  Commonwealth,  97 
Ky.  784,  31  S.  W.  730;  State  v.  Gustin,  152  Mo.  108,  53  S.  W.  421; 
Hodges  V.  State,  45  Tenn.  (5  Cold.)  7  (overruled  in  Mikels  v.  State, 
50  Tenn.  (3  Heisk.)  321).  The  fact  that  the  court  trying  one  offense 
had  not  jurisdiction  of  the  other  does  not,  however,  seem  material. 
As  is  said  in  the  principal  case  (People  v.  McDaniels,  137  Cal.  192, 
ante,  p.  81,  09  Pac.  1006,  quoting  from  Bishop's  Criminal  Law,  sec- 
tion 1058):  "It  has  been  supposed  that  if  the  tribunal  trying  the 
less  offense  has  no  jurisdiction  over  the  higher,  the  case  will  be 
different;  yet  there  does  not  seem  to  be  any  just  foundation  for  this 
distinction.  The  fact  that  one  has  been  in  jeopardy  for  a  lower  of- 
fense is  true  equally  whether  the  court  had  authority  to  try  the 
higher  or  not":  See,  to  the  same  effect.  Commonwealth  v.  Bosworth, 
113  Mass.  200,  18  Am.  Rep.  467.     See,  also,  post,  V,  d,  4. 

In  State  v.  Hattabaugh,  66  Ind.  223,  it  is  held  that  where  one 
formerly  convicted  on  a  lower  offense  is  afterward  charged  with  a 
higher,  in  which  the  former  offense  is  included,  but  of  which  the 
court  trying  the  first  charge  had  no  jurisdiction,  the  plea  of  autrefois 
acquit  or  autrefois  convict  admits  the  guilt  of  the  defendant  of 
the  charge  in  the  second  inlietment  (relying  on  People  v.  Saunders, 
4  Park,  Cr,  Eep.  196).  If,  therefore,  the  higher  offense  be  a  felony 
and  the  lower  a  mis'demeanor,  it  is  argued  that  under  the  doctrine 
of  merger,  where  that  doctrine  is  recognized,  the  defendant,  by  ad- 
mitting his  guilt  of  a  felony,  shows  that  he  could  not  lawfully  have 
been  convicted  on  the  misdemeanor  charge.  However  this  may  be, 
where,  on  the  misdemeanor  charge,  he  was  acquitted  (since  the  ac- 
quittal may  have  been  because  a  felony  was  proved  and  conviction 
for  a  misdemeanor  thus  made  impossible),  it  would  seem  that  where 
there  was  a  conviction  on  the  misdemeanor  charge,  there  was  neces- 
sarily an  adjudication  that  no  felony  had  been  committed,  and  that 
this  should  control  as  against  any  constructive  admission  (if  there 
be  one)  of  guilt  on  the  felony  charge  implied  from  the  plea  of  for- 
mer jeopardy:  See,  in  this  connection,  State  v.  Murray,  55  Iowa. 
530,  8  N.  "W.  350;  Commonwealth  v.  Bosworth,  113  Mass.  200,  18  Am. 
Eep.  467;  Nelson.  J.,  dissenting  in  Mikels  v.  State,  50  Tenn.  (3 
Heisk.)  321.  Whether,  moreover,  there  is  such  a  constructive  ail- 
mission  of  guilt  involved  in  the  plea  may  well  be  doubted. 

4,     View  that  Prosecution  for  Less  Offense  is  Bar  Only  to  Verdict 

for  Less  on  Trial  for  Greater, 

A.     In  General.  —  In  Commonwwilth  v.  Eobinson,   126  Mass.  259,  30 

Am.  Rep.  674,  it  is  said:  "An  offense  is  in  its  nature  indivisible.      It 

may  consist   of  a  series   of  acts,  but   that   series  of   acts  constitutes 
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but  one  offense.  It  may  not  only  require  a  series  of  acts,  but  a 
duration  of  time,  to  constitute  the  offense,  but  when  the  acts  and 
the  trial  are  properly  proved,  the  offense  is  single  and  indivisible. 
There  is  no  such  thing  known  in  law  as  a  judgment  of  conviction  or 
acquittal  being  a  bar  to  part  of  an  offense.  It  must  be  a  bar  to  the 
whole,  or  it  is  of  no  value."  Nevertheless,  the  cases  in  which  a 
former  prosecution  for  a  lesa  offense  is  (see  supra,  11)  held  to 
constitute  no  bar  to  a  subsequent  prosecution  for  a  greater  offense 
in  which  the  former  charge  is  necessarily  included  have  reached  a 
compromise  with  the  contrary  view,  by  holding  the  former  prosecu- 
tion a  bar  to  such  a  part  of  the  second  charge  as  was  included  ia 
the  first  charge.  Thus,  while,  under  the  doctrine  of  these  cases,  a 
prosecution  and  conviction  for  the  misdemeanor,  assault  and  battery, 
is  no  bar  to  a  prosecution  on  the  same  state  of  facts  for  a  f olony,  as- 
sault with  Intent  to  murder  (for  instance),  it  is  a  bar  to  a  conviction 
for  assault  and  battery  on  the  second  charge:  See  State  v.  Nichols,  38 
Ark.  550;  Boswell  v.  State,  20  Fla.  869;  State  v.  Hattabauph,  66  Ind. 
223;  Bryant  v.  State,  72  Ind.  400;  State  v.  Littlefield,  70  Me.  452,  35 
Am.  Rep.  335;  Mikels  v.  State,  50  Tenn.  (3  Heisk.)  321  (overruling 
Hodges  V.  State,  45  Tenn.  (5  Cold.)  7) ;  Prine  v.  State,  41  Tex.  300, 
Compare,  also,  State  v.  Martin,  76  Mo.  337. 

B.  By  Statute.— By  statute  in  Texas  it  is  provided  that  "a  for- 
mer judgment  of  acquittal  or  conviction  in  a  court  of  competent 
jurisdiction  shall  be  a  bar  to  any  further  prosecution  for  the  same 
offense,  but  shall  not  bar  a  prosecution  for  any  higher  grade  of  of- 
fense over  which  said  court  had  not  jurisdiction,  unless  such  trial 
and  judgment  were  had  upon  indictment  or  information,  in  which 
case  the  prosecution  shall  be  barred  for  all  grades  of  the  offense": 
Eev.  Stats.;  Code  Cr.  Proc,  art.  553.  Under  this  it  is  held  that 
where  the  charge  was  made  upon  a  complaint  before  a  justice  of  the 
peace,  it  bars  subsequent  prosecution  only  for  such  grades  of  tlie 
offense  as  the  justice  had  jurisdiction  over:  White  v.  State,  9  Tex. 
App.  390;  Henkel  v.  State,  27  Tex.  App.  510,  11  S.  W.  671;  Thirsty 
Davis  V.  State,  39  Tex.  Cr.  Rep.  681,  44  S.  W.  1099;  but  if  made 
upon  indictment  or  information,  it  bars  all  subsequent  prosecutions, 
although  for  a  higher  grade  of  the  offense:  White  v.  State,  9  Tex, 
App.  390.  In  any  case,  however,  if  the  verdict  on  the  second  prose- 
cution, whatever  the  charge,  was  for  no  higher  an  offense  than  that 
charged  in  the  former  complaint  or  indictment,  the  prior  jeopardy 
is  an  effective  bar  to  such  verdict:  White  v.  State,  9  Tex.  App.  390; 
Reagan  v.  State  (Tex.  Cr.  App),  51  S.  W.  914;  Funderburk  v.  State 
(Tex.  Cr.  App.),  64  S.  W.  1059. 

e.     Prior  Acquittal  for  Variance. 

1,     General  Rule. — The  test  by  which,  as  we  have  seen,  the  idcn. 

tity  of   offenses  may,   in   most   cases,   be    determined   is   whether   the 

facts  allofred  in  one  charge,  if  proved  under  tl'.e  otlior,  would  warrant 

a   conviction.     Applying   tliis   to    the    case    where,   after   a   defendant 
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has  been  placed  on  trial  on  a  charge  and  aoquittod  because  of  a  ma- 
terial variance  between  the  indictment  and  the  {)roof,  he  is  again 
placed  on  trial  on  an  indictment  correctly  alleging  the  facts  as  ther 
exist,  it  is  evident  that  the  former  prosecution  constitutes  no  bar  to 
the  latter.  It  is,  indeed,  because  the  facts  alleged  in  one  indictment 
would  not  convict  under  the  other  that  the  second  charge  was  rendered 
necessary.  Where,  therefore,  it  appears  from  the  plea  or  the  proof 
that  on  the  former  trial  the  acquittal  was  becauate  of  a  material  vari- 
ance between  allegata  and  probata,  as  where  the  ownership  of  the 
goods  charged  to  have  been  stolen  was  wrongly  alleged,  or  it  appears 
that  an  offense  charged  to  have  been  cunimitted  against  one  person 
was  in  fact  cojnmitted  against  another,  a  subsequent  indictment  based 
upon  the  facts  as  proved  will  not  be  barred  by  a  plea  of  former  jeo- 
pardy. The  offenses  charged  are  obviously  not  the  same:  Martha  v. 
State,  26  Ala.  72;  People  v.  Hughes,  41  Cal.  234;  Dill  v.  People,  19  r„io. 
469,  41  Am.  St.  Rep.  254,  36  Pac.  229;  Gully  v.  Stnte,  116  Ga.  "27, 
42  S.  E.  790  (attempting  to  distinfruish  Biihlers  v.  State,  64  Ga.  504; 
Goode  V.  State,  70  Ga.  752;  Knight  v.  State,  73  Ga.  804,  and  doubt- 
ing Knox  V.  State,  89  Ga.  259,  15  S.  E.  308);  Guedel  v.  People,  43 
111.  226;  Reffe  v.  Commonwealth,  21  Ky.  Law  Rep.  1331,  56  S.  W.  265; 
State  v.  Malone,  28  La.  Ann.  80;  State  v.  Willinmf,  45  La.  Ann.  936. 
12  South.  932;  Commonwealth  v.  Wade,  17  Pick.  395;  Commonwealth 
v.  Clair,  89  Mass.  (7  Allen)  525;  Commonwealth  v.  Chesley,  107 
Mass.  223;  Sims  v.  State,  66  Miss.  33,  5  South.  525;  State  v.  Sulli- 
van, 9  Mont.  490,  24  Pac.  23;  Cariter  v.  People,  1  Abb.  Dec.  305; 
State  V.  Birmingham,  44  N.  C.  (Busb.)  120;  State  v.  Revels,  44  N. 
C.  (Busb.)  200;  Price  v.  State,  19  Ohio,  423;  State  v.  Huffman, 
Addis.  (Pa.)  140;  Commonwealth  v.  Trimmer,  84  Pa.  St.  65;  State 
V.  Risher,  1  Rich.  219;  State  v.  Jenkins,  20  S.  C.  351;  State  v.  Brown, 
33  S.  C.  151,  11  S.  E.  641;  State  v.  Council,  58  S.  C.  368,  36  S.  E. 
663;  Hite  v.  State,  17  Tcnn.  (9  Yerg.)  357;  Parchman  v.  State,  2  Tex. 
App,  228,  28  Am.  Rep.  435;  Nance  v.  State,  17  Tex.  App.  385; 
Wheelock  v.  State  (Tex.  Cr.  App.),  38  S.  W.  182;  Burress  v.  Com- 
monwealth, 27  Gratt.  934;  Robinson  v.  Commonwealth,  32  Gratt.  866; 
Commonwealth  v.  Mortimer,  2  Va.  Cas.  325;  State  v.  Dudley,  7  Wis. 
664;  United  States  v.  Book,  2  Cranch  C.  C.  294,  Fed.  Cas.  No.  14,624, 
and  monographic  note  to  Roberts  v.  State,  58  Am.  Dec.  537-539. 

Where,  in  one  charge,  the  ownership  of  goods  or  some  other  ma- 
terial averment  is  stated  as  relating  to  "persons  unknown,"  while 
in  the  other  charge  a  certain  person  is  named,  if  the  former  acquit- 
tal was  because  of  the  fact  that  contrary  to  the  averments  of  the 
indictment  the  party  was  known,  the  case  is  simply  the  ordinary  one 
of  a  material  variance  on  the  first  charge,  and  there  is  no  bar- 
State  V.  Revels,  44  N.  C.  (Busb.)  200;  State  v.  Birmingham,  44  N.  C. 
(Busb.)  120;  Robinson  v.  Commonwealth,  32  Gratt.  866.  Where, 
however,  such  was  not  the  case,  and  the  name  of  the  party  was  actu- 
ally unknown,  aJter   an  acquittal  upon  an   indictment   charging   lar- 
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ccny  from  or  mnrrler  of  a  "person  unknown,"  the  accused  cannot, 
it  is  held,  be  subj(>cted  to  another  prosopution  on  an  indictment  speci- 
f3'injj  the  name  of  such  party,  merely  because  the  name  of  the  party 
is  afterward  ascertained:  Fenton  v.  Stnte,  33  Tex.  Cr.  'Rep.  633,  23 
S.  W.  537.  See,  also,  Hite  v.  Stnte,  17  Tcnn.  (9  Yerg.)  357;  State 
V.  Wiscback,  139  Mo.  214,  40  S.  W.  94G. 

2.  Immaterial  Variance. — In  order  that  a  prosecution  bo  not 
tarred  by  a  prior  prosecution  in  which  there  was  an  acquittal  be- 
cause of  variance,  this  variance  must  be  material.  If  it  is  not  ma- 
terial, as  where  the  time  is  differently  alleged  in  the  two  indict- 
ments (time  not  being  a  material  averment  ordinarily),  the  facts 
alleged  in  one  would  be  sufficient  to  convict  under  the  other,  and 
the  two  indictments  are  in  every  legal  sense  for  the  same  offense. 
The  fact  that  the  court  on  the  former  trial  believed  the  variance 
material  does  not  affect  the  case:  People  v.  Terrill,  132  Cal.  497,  64 
:Pac.  894  (immaterial  variance  in  description  of  forged  note);  Dur- 
'iam  V,  People,  5  111.  (4  Scam.)  172,  39  Am.  Dec.  407  (immaterial 
variance  in  name  of  parties  intended  to  be  defrauded);  Gaskins  v. 
Commonwealth,  97  Ky.  494,  30  S.  W.  1017  (charged  in  one  indictment 
as  principal,  in  other  as  present,  aiding  and  abetting);  Eobinson  v. 
Commonwealth,  88  Ky,  386,  11  S.  W.  210  (charging  bigamy  in  one 
indictment  by  marrying  M.  W.,  in  other  by  marrying  M.  S.,  where 
the  party  went  under  both  names) ;  State  v.  Copcland,  46  S.  C.  13, 
23  S.  E.  980  (immaterial  variance  in  laying  ownership  of  barn  burned 
by  defendant);  Morrison  v.  State,  38  Tex.  Cr.  Eep.  392,  43  S.  W. 
113  (immaterial  variance  in  charging  metal  of  which  instrument 
was  made);  Rex  v.  Clark,  Brod.  &  P.  473  (immaterial  variance  in 
mode  of  killing).  See,  also,  Slate  v.  Pujn,  41  La.  Ann.  34fi,  fi  South. 
339;  State  v.  Moore,  66  Mo.  372,  and  cases  cited  in  monograpliic  note 
to  Roberts  v.  State,  58  Am.  Dec.  537-539. 

In  People  v.  Meakin,  61  Hun,  327,  15  N.  Y.  Supp.  917,  under  a 
section  of  the  Code  of  Criminal  Procedure  of  New  York  (340)  to 
effect  that  "if  the  defendant  were  formerly  acquitted  on  the 
ground  of  a  variance  between  the  imlictnient  and  the  proof  ....  it 
is  not  deemed  an  acquittal  of  the  same  offense,"  it  is  held  that  if 
on  the  former  trial  the  defendant  has  claimed  the  variance  to  be 
material  and  thus  secured  an  acquittal,  he  cannot,  on  the  second 
trial,  reverse  his  position,  and,  by  showing  the  variance  to  be  in 
fact  immaterial,  make  his  plea  of  former  acquittal  effective. 
""Whether  the  variance  referred  to  was  or  was  not  nmterial,  we 
think  the  defendants  cannot  now  be  j)erniitted  to  question  the  j)osi- 
tion  which  they  took  upon  that  head  on  the  former  trial."  On  the 
other  hand,  where,  under  such  a  statute,  it  does  not  appear  that  the 
former  acquittal  was  because  of  the  variance,  the  mere  fact  that 
the  indictment  was  defective,  or  that  there  was  such  a  variance,  does 
not  deprive  the  defendant  of  immunity  from  subsequent  prosecu- 
tion where  the  former  trial  was  in  fact  upon  the  merits:  Croft  v. 
People,   15  Hun,   484. 
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f.     "Carving"  or  "Splitting"  Offenses. 

l.  In  General.— We  have  already  seen,  aii<l,  in  aj>iilying  the  gen- 
eral principles  to  specific  offenses,  we  shall  liercafter  see  in  still 
a  larger  number  of  instances,  that  the  same  act  may  give  rise  to 
a  number  of  "offenses."  Selling  liquor  to  a  minor  -n-ithout  a 
license  and  on  Sunday  is  but  one  act,  and  yet  by  the  fine  dis- 
crimination of  the  law  it  may  constitute  several  offenses.  It  may 
violate  a  statute  against  selling  liquor  without  a  license,  another 
against  selling  liquor  on  Sunday,  another  against  selling  liquor 
to  a  minor,  and,  as  various  other  facts  appear,  may  offend  against 
still  other  laws.  The  same  act  here  has  several  different  aspects, 
and  each  aspect  may  constitute  the  basis  of  a  prosecution.  But 
the  same  "offense"  cannot  be  split  into  many  parts  and  made 
the  subject  of  innumerable  prosecutions.  A  theft  of  one  thou- 
sand dollars  is  one  theft  and  not  a  thousand  thefts,  and  the  accused 
can  be  prosecuted  but  once  for  that  offense.  The  fact  that  the 
first  prosecution  was  for  less  than  the  entire  amount  stolen  can 
make  no  difference.  The  prosecution  cannot  thus  split  up  int') 
an  indefinite  number  of  charges  what  was  in  fact  but  one  act 
and    offense. 

2.    Larceny  of  Several  Articles. 

A.  General  Rule. — The  instance  above  given,  of  the  larceny  of 
several  articles  at  one  time  and  place  and  by  one  act  of  theft,  i» 
one  of  frequent  occurrence  in  the  authorities.  In  such  a  case,  by 
the  great  weight  of  authority,  there  is  but  one  offense.  The  state 
may,  if  it  sees  fit,  prosecute  for  the  theft  of  all  the  articles  at 
once,  or  it  may  select  what  it  wishes  and  prosecute  for  the  larceny 
of  that  part,  but  it  cannot  split  the  single  larceny  into  as  many 
charges  as  there  were  articles  stolen  and  make  of  such  cliar^'c.? 
the  basis  of  successive  prosecutions.  The  second  and  subsequent 
prosecutions  are,  then,  for  the  "same  offense"  as  was  the  first: 
Foster  v.  State,  39  Ala.  229;  Jackson  v.  State,  14  Ind.  327;  State 
V.  Elder,  65  Ind.  282,  32  Am.  Rep.  69;  State  v.  Gapen,  17  Ind,. 
App.  524,  45  N.  E.  678,  47  N,  E.  25;  State  v.  Egglesht,  41  low.i 
574,  20  Am.  Eep.  612;  Fisher  v.  Commonwealth,  64  Ky.  (1  Bush") 
211,  89  Am.  Dec.  620;  State  v.  Augustine,  29  La.  Ann.  119;  Com- 
monwealth V.  Bosworth,  113  Mass.  200,  18  Am.  Eep.  467;  Lart^jv 
V.  State,  7  Mo.  55;  State  v.  McCormack,  8  Or.  230;  Wilson  v.  State, 
45  Tex.  76,  23  Am.  Eep.  602;  Quitzow  v.  State,  1  Tex.  App.  AT, 
28  Am.  Eep.  396;  Hudson  v.  State,  9  Tex.  App.  151,  35  Am.  E.[> 
732;  State  v.  Emery,  68  Vt.  109,  54  Am.  St.  Rep.  878,  34  Atl.  4r.i'; 
United  States  v.  John,  4  Cranch  C.  C.  336,  Fed.  Cas.  No.  l.",4  7!'; 
United  States  v.  Lee,  4  Cranch  C.  C.  446,  Fed.  Cas.  No.  15. .'m!. 
There  is,  however,  not  an  entire  unanimity  of  authority  upon  this 
point:  Eegina  v.  Breetel,  1  Car.  &  M.  609.  Compare,  also.  United 
States  V.   Harmison,   3   Saw.   556,   Fed,   Cas.   No.    15,308.     (Ab   to    a 
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distinction    between    the    pleas    of    autrefois    convict    and    autrefois 
acquit  in  this  connection,  see  post,  V,  h,  2.) 

B.  Where  Owned  by  Several  Persons.— Tn  a  number  of  cases  a 
distinction  is  attempted  where  the  various  articles  taken  at  one 
tiiTie  and  place  belong  to  several  persons.  According  to  tliose  cases, 
the  larceny  of  the  goods  of  each  person  constitutes  in  law  a  dis- 
tinct offense.  Proof  of  the  larceny  of  the  goods  of  one  could  not, 
they  argiie,  be  given  under  an  indictment  cliarging  larceny  of  tho 
goods  of  another,  and,  therefore,  under  the  test  ordinarily  em- 
ployed, the  offenses  are  not  the  same:  See,  as  to  this,  post,  V, 
g,  2.  B;  Freeland  v.  People,  16  Tenn,  (6  Pick.)  380;  Commonwealth 
V.  Hoffman,  121  Mass.  369;  State  v.  Bynum,  117  N.  C.  749,  23  S. 
E.  218;  State  v.  Bymim,  117  N.  C.  752,  23  S.  E.  219;  State  v. 
Thurston,  2  McMull.  (S.  C.)  382;  United  States  v.  Beerman,  5 
Cranch  C.  C.  412,  Fed.  Cas.  14,560.  Compare,  also,  Phillips  v. 
State,  85  Tenn.  551,  3  S.  W.  434.  The  better  reason  and  the  weight 
of  authority  is  that  the  circumstance  of  different  ownerships  does 
not  convert  one  taking  into  several  larcenies:  Egglesht  v.  State, 
41  Iowa,  574,  20  Am.  Eep.  612;  Lorton  v.  State,  7  Mo.  55,  37  Am. 
Dec.  179,  and  cases  cited  in  preceding  paragraph.  This  is  well 
brought  out  by  the  language  of  the  opinion  in  Ackerman  v.  State, 
7  Wyo.  504,  54  Pac.  228,  in  which  the  court  quotes  the  following 
from  United  States  v.  Beerman,  5  Cranch  C.  C.  412,  Fed.  Cas.  No. 
14,560.  "The  gist  of  the  offense  [larceny]  is  the  violation  done 
to  the  right  of  property  of  the  injured  individual,  which  it  is  the 
duty  of  the  government  to  protect.  The  injury  done  to  the  right 
of  property  of  A  is  not  an  injury  to  the  right  of  property  of  B. 
Both  are  injured,  and  each  has  an  equal  right  to  punish  the  of- 
fender." To  this  the  Wyoming  court  gives  the  following  answer. 
"It  is  hardly  necessary  to  say  that  this  is  not  the  theory  of  the 
criminal  law  at  all.  Larceny  is  an  offense  against  the  public,  and 
it  is  this  which  the  state  undertakes  to  prosecute  and  punish.  It 
does  not  undertake  by  the  penalties  of  the  criminal  law  to  redress 
private  injuries.  It  punishes  an  act,  done  with  a  certain  criminal 
intent,  as  a  violation  of  the  public  law.  If  the  property  was  all 
taken  at  the  same  time,  it  is  one  offense  whether  the  goods  be- 
longed to  one  person  or  to  several."  (For  a  possible  distinction 
between  the  effect  of  an  acquittal  of  the  larceny  of  the  goods  of  one 
owner,  and  conviction  for  the  same,  as  a  bar  to  a  subsequent  prose- 
cution for  the  larceny  of  the  goods  of  another  taken  at  the  same 
time,   see,   post,   V,   h,    2.) 

C.  Where  Taking  of  Different  Articles  is  Covered  by  Separate 
Statutes.  —  This  rule  against  the  splitting  of  a  single  larceiiy  is  not 
affected  by  tlie  fact  that  the  larceny  of  certain  of  the  articles 
1  liken  is  prohibited  by  a  different  statute  from  tliat  which  provides 
a;.'ainst    the    larceny    of    the    other    articles    or    is   subject    to    greater 
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]ai::is)imcnt.  Tliiis.  altlHMitfii  ''Ik-s-  st iiiiinjr "  nriy  lo  nn  d'^.-n'^o 
•  listinrt  from  laroony  gon'>r:il]y,  if  Ijv  tho  siiiiic  a<'t  ow  steals  a 
}iniso  and  a  saiMlo,  or  a  liorsc  aiiil  wa<ton,  tln^ro  is  liit  orio  larceny 
J)  11(1  the  stato  cannot  prosecute  sejiarately  and  siie('(>ssively  for 
"horse  stealing"  and  for  larceny  of  the  wa^ron  or  of  tlie  saddle: 
Fisher  v.  Commonwealth,  64  Ky.  (1  Bush)  211,  89  Am.  Dec.  OliO; 
State   V.   McCormack,  8   Or.   236. 

D.  By  Several  Acts  (or  Takings).— The  prohibition  against  split- 
ting offenses,  as  respects  larceny,  has,  however,  no  legitimate  ap- 
plication where  there  were  in  fact  two  takings.  Where  this  is 
the  case  there  are  two  separate  offenses,  and  the  accused  may  he 
punished  for  either  or  for  both,  whether  the  goods  belong  to  the 
same  or  different  persons.  Thus,  if  cattle  are  taken  at  different 
times  and  places,  although  in  one  "roundup."  each  t:iking  is  a  dis- 
tinct and  complete  crime,  and  may  be  made  the  subject  of  a  sep. 
arate  prosecution:  State  v.  English,  14  Mont.  .S99,  .3(1  Pac.  81."; 
Stevens  v.  State  (Tex.  C'r.  App.),  58  S.  W.  96;  Willis  v.  State,  24 
Tex.  App.  .586,  6  S.  W.  857;  State  v.  Emery,  68  Vt.  109,  54  Am. 
St.  Rep.  878,  34  Atl.  432.  See,  also,  in  this  connection,  Williams 
V.  State,  13  Tex.  App.  285.  So  goods  may  be  taken  from  the  same 
room,  but  so  far  apart  that  the  larceny  of  each  is  a  separate  of- 
fense: Phillips  V.  State.  85  Tenn.  551,  3  S.  W.  434;  or  the  same 
result  may  follow  where  the  several  articles  are  taken  from  dif- 
ferent rooms:  See  HudsAn  v.  State,  9  Tex.  App.  151,  35  Am.  Rep. 
732.  This  principle  may  explain  State  v.  Bynum,  117  N.  C.  749,  23 
S.  E.  218,  and  State  v.  Bynum,  117  N.  C.  752,  23  S.  E.  219,  although 
the  language  of  these  cases  would  seem  to  indicate  that  the  circum- 
stance of  the  goods  belonging  to  different  persons  (rather  than  the 
fact  that  the  takings  were  separable)  was  there  regarded  as  con- 
trolling:   See    supra,    V,    f,    2,    B. 

An  interesting  question  in  this  connection  was  presented  in  Har- 
rington V.  State,  31  Tex.  Cr.  Kep.  577,  21  S.  W.  356.  In  that  caso 
the  defendant  had  stolen  cattle  at  different  times  and  places  in 
A  county,  and  had  driven  them  at  one  time  into  B  county.  Hav- 
ing been  prosecuted  and  convicted  in  B  county  for  the  theft  of 
one  lot  of  cattle,  he  pleaded  this  former  conviction  to  a  subse- 
quent prosecution  in  the  same  county  for  the  theft  of  another  por- 
tion of  the  cattle.  The  defendant's  contention  was  that,  however 
numerous  the  thefts  in  A  county,  the  bringing  the  cattle  into  B 
county  was  a  new  larceny,  and  being  single  and  indivisible,  could 
not  be  "split"  into  several  charges.  The  court  held,  however, 
that  the  doctrine  that  there  was  a  new  larceny  on  bringing  the 
stolen  cattle  into  another  county  was  a  mere  fiction,  invented  to 
settle  the  venue  in  cases  of  larceny,  and  therefore  that  the  former 
conviction  furnished  no  bar  to  the  subsequent  prosecution.  (Com- 
pare Commonwealth  v.  Andrews,  2  Mass.  409.) 


120  American  State  Eeports,  Vol.  92.     [California, 

3.    Assault  or  Killing  of  Several. 

A.  By  One  Act  or  Blow.— The  application  of  the  rule  against 
splitting  a  single  offense  into  parts  and  prosecuting  for  each  part 
has  in  no  connection  given  rise  to  more  difficulty  or  conflict  thaa 
in  those  cases  where  by  a  single  act  a  person  has  assaulted,  or 
caused  the  death  of,  two  or  more  persons.  According  to  one  line 
of  cases  an  assault  on  two  or  more  persons,  although  by  one  and 
the  same  stroke,  is  in  law  an  assault  upon  each,  and  a  prosecution 
for  the  crime  against  one  is  no  bar  to  a  subsequent  prosecution 
for  the  assault  upon  the  others.  Thus  it  was  held  in  State  v.  Nash, 
86  N.  C.  650,  41  Am.  Eep.  472,  that  a  prosecution  for  assault  and 
battery  on  N.  E.  is  not  barred  by  a  prior  acquittal  of  assault  on 
A.  S.,  although  the  same  shot  struck  both.  (This  does  not  seem 
to  be  the  fact  in  the  case,  however,  two  shots  having  been  fired.) 
See  to  the  same  effect,  People  v.  Warren,  1  Park.  Cr.  Eep.  338; 
State  V.  Sonnerkalb,  2  Nott  &  McC.  280;  Vaughan  v.  Common- 
wealth, 2  Va.  Cas.  273.  (Compare,  also,  State  v.  Eobinson,  32 
Wash.  491,  41  Pac.  884.)  So  in  Winn  v.  State,  82  Wis.  571,  52  N. 
W.  775,  an  acquittal  of  the  murder  of  A  was  held  no  bar  to  a  prose- 
cution for  assault  with  intent  to  murder  B,  although  the  two  of- 
fenses were  based  upon  the  firing  of  the  same  shot. 

On  the  other  hand,  the  view  is  taken  by  as  many,  if  not  more, 
of  the  authorities  that  one  act,  if  it  injures  two  persons,  does  not 
thereby  become  two  offenses,  and  a  prosecution  for  an  assault  upon 
or  the  killing  of  one  of  the  injured  persons  bars  any  subsequent 
prosecution  based  upon  the  same  act.  Thus  it  was  held  in  State 
V.  Damon,  2  Tyler  (Vt.),  387,  that  if  by  the  same  stroke  a  defend- 
ant wounds  two  persons,  a  conviction  of  assault  and  battery  upon 
one  of  them  is  a  bar  to  a  subsequent  prosecution  for  the  assault 
and  battery  on  the  other.  This  case  has  been  attempted  to  be 
distinguished  as  being  one  where  both  prosecutions  were  for  the 
same  "breach  of  the  peace"  (see  People  v.  Majors,  65  Cal.  138, 
52  Am.  Eep.  295,  3  Pac.  597),  and  has  been  declared  to  be  op- 
posed to  the  weight  of  authority  and  reason:  See  State  v.  Nash, 
86  N.  C.  650,  41  Am.  Eep.  472.  Whether  the  attempted  distinction 
be  valid  or  not,  the  case  has  been  followed  in  a  number  of  in- 
stances as  prohibiting  a  double  prosecution  where  one  act  injures 
several  persons,  and  it  is  more  than  doubtful  whether  such  a  con- 
clusion is  not  supported  "by  the  weight  of  authority  and  reason": 
See  Gunter  v.  State,  111  Ala.  23,  56  Am.  St.  Eep.  17,  20  South. 
632;  Sepple  v.  People,  10  Til.  App.  144;  Clem  v.  State,  42  Tnd.  420, 
13  Am.  Eep.  369;  Sadberry  v.  State,  39  Tex.  Cr.  Eep.  466,  46  S. 
W.  639.  Compare,  also,  Carson  v.  People,  4  Colo.  App.  463,  36  Pac. 
551.  In  Ashton  v.  State,  31  Tex.  Cr.  Eep.  4S2,  21  S.  W.  48,  it  is 
said  that  "the  true  test  in  such  cases  must  be,  that  if  the  intent 
to  kill  the  one  is  an  intention  formed  and  existing  distinct  from, 
and   indfiieii'leiit    of,    the    inteiitiou   to   kill    the    other,   the   two    acts- 
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cannot  constitute  a  single  offense."  Compare  language  of  Stone, 
C.  J.,  dissenting,  in  Hurst  v.  State,  86  Ala.  604,  11  Am.  St.  Rep.  79, 
6  South.  120,  and  of  Waite,  C.  J.,  dissenting,  in  Wilson  v.  State, 
2-i  Conn.  57,  71.  As  to  a  possible  distinction  between  the  pleas 
of  autrefois  acquit  and  autrefois  convict  in  this  connection,  see 
post,   V,   h,    2. 

B.  By  Several  Acts  or  Blows  but  in  Same  Transaction  or  Affray. 
The  rule  is,  however,  to  be  strictly  confined  to  the  case  where  the 
same  act  occasions  both  injuries  or  deaths.  The  fact  that  the 
injuries  were  both  inflicted  in  the  same  affray  or  other  criminal 
transaction  is  not  sufficient.  The  volition  must  be  identical.  If 
one  shot  is  fired  and  injures  two  people,  there  is,  as  we  have  seen, 
a  conflict  of  authority  as  to  the  possibility  of  separate  and  succes- 
sive prosecutions.  But  where  several  shots  are  fired,  each  injuring 
one  person,  the  mere  propinquity  in  point  of  time  or  action,  of  the 
two  assaults  does  not  make  them  a  single  assault,  and  all  the  au- 
thorities agree  in  holding  that  there  may  in  such  a  case  be  as 
many  prosecutions  as  there  were  assaults.  Thus,  several  assaults 
may  occur  in  a  train  holdup:  Taylor  v.  State.  (Tex.  Cr.  App.),  55 
S.  W.  961;  Keaton  v.  State  (Tex.  Cr.  App.),  57  S.  W.  1125.  Nor  is 
proof  that  two  persons  were  killed  at  the  same  point  of  time 
equivalent  to  proof  that  they  were  killed  by  the  same  act:  People 
V.  Majors  (Cal.),  2  Pac.  744,  65  Cal.  138,  52  Am.  Eep.  295,  3  Pac. 
597.  For  other  instances  of  injuries  to  several  in  the  same  affray, 
or  at  about  the  same  point  of  time,  where  the  assaults  or  homicides 
were  held  severable  and  distinct  offenses,  all  of  wliich  might  be 
prosecuted,  see  in  addition  to  cases  above  cited.  State  v.  Standifer, 
5  Port.  523;  McCoy  v.  State,  46  Ark.  141;  In  re  Allison,  13  Colo. 
525,  16  Am.  St.  Eep.  224,  22  Pac.  820;  Crocker  v.  State,  47  Ga. 
568;  Greenwood  v.  State,  64  Ind.  250;  Baker  v.  Commonwealth, 
20  Ky.  Law  Eep.  879,  47  S.  W.  864;  State  v.  Vines,  34  La.  Ann. 
1079;  People  v.  Ochotski,  115  Mich.  601,  73  N.  W.  889;  Teat  v. 
State,  53  Miss.  439,  24  Am.  Eep.  708;  Jones  v.  State,  66  Miss.  380, 
14  Am.  St.  Eep.  570,  6  South.  231;  State  v.  Parish,  8  Eich.  322; 
Ashton  V.  State,  31  Tex.  Cr.  Eep.  482,  21  S.  W.  48;  Augustine  v. 
State  (41  Tex.  Cr.  App.  59),  52  S.  W.  77;  State  v.  Eobinson,  12 
"Wash.  491,  41  Pac.  884;  State  v.  Evans,  33  W.  Va.  417,  10  S.  E. 
792;  Ashton  v.  State,  31  Tex.  Cr.  Eep.  482,  21  S.  W.  48. 

4.  Possession  of  Several  Forged  Instruments  with  Intent  to  Utter. 
Another  instance  of  the  application  of  the  rule  against  splitting 
one  offense  into  several  parts  occurs  where  the  defendant  is  in 
possession  of  several  forged  instruments  or  counterfeiting  plates. 
Such  possession  constitutes,  it  is  held,  but  one  offense,  and  n()t 
as  many  distinct  offenses  as  there  are  instruments.  A  jTosecutiun 
for  having  possession  of  one  of  such  instruments  is,  tliereforo.  a 
bar  to  any  subsequent  prosecution  based  upon  the  possession  of  the 
others:  State  v.  Benham,  7  t'cmn.  411;  I'cople  v.  Van  Keuren,  5  Park. 
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Or.  Eep.  66;  United  States  v.  Miner,  11  Blatchf.  511,  Fed.  Cas.  No. 
] 5,780.  (Compare,  however,  Van  Houten's  Case,  2  City  Hall  Re- 
corder   (N.    Y.)    73.) 

5.  Uttering  Several  Forged  Instruments  at  One  Time.— Similarly, 
it  is  held  that  where  several  forged  or  counterfeit  instruments  are 
Tittered  at  one  time,  by  the  same  act,  it  is  but  one  offense  and 
there  can  be  hut  one  prosecution  thereon.  "If  A  should  at  one 
time,  and  as  one  act,  hand  to  a  merchant  four  counterfeit  bills,  each 
of  the  denomination  of  five  dollars,  and  have  the  amount  passed  to 
his  credit,  and  B  should  in  like  manner  pass  one  bill  of  the  denomi- 
nation of  twenty  dollars,  we  would  much  doubt  whether  'the  per- 
fection of  human  reason'  would  be  evinced  in  sending  B  to  the 
penitentiary  ten  years  for  one  crime,  and  A  forty  years  for  four 
crimes We  think  the  decided  weight  of  reason  and  of  au- 
thority supports  the  position  that  when  defendant  by  one  muscular 
action  and  one  volition  passed  to  the  bank  in  question  four  forged 
checks,  and  procured  them  to  be  placed  to  his  credit,  he  committed 
one  crime,  and  not  four":  State  v.  Egglesht,  41  Iowa,  574,  20  Am. 
Eep.  612.  To  the  same  effect,  see  State  v.  Benham,  7  Conn.  414;  State 
V.  Moore,  86  Minn.  422,  90  N.  W.  789;  People  v.  Van  Keuren,  5 
Park.  Cr.  Eep.  66;  Barton  v.  United  States,  23  Wis.  587.  (Com- 
pare United  States  v.  Eandenbush,  8  Pet.  288.)  Nichols  v.  State, 
39  Tex.  Cr.  Eep.  80,  44  S.  W.  1091,  is  opposed  to  the  view  of 
these  courts,  but  may  perhaps  be  explained  by  a  distinction  which 
obtains  in  the  courts  of  Texas  as  to  prior  acquittal  and  prior  con- 
viction in  cases  of  this  character:  See  post,  V,  h,  2.  Where  the 
several  instruments  were  uttered  at  different  times,  each  act  is,  of 
course,  in  itself  a  separate  offense:  Bucks  v.  State,  24  Tex.  App. 
326,    6    S.    W.    300. 

6.  Other  Instances. — It  is  held  that  where  there  is  a  statnte  pro- 
hibiting the  opening  of  a  place  of  business  for  trading  on  Sunday, 
such  opening  and  doing  business  is  but  one  offense,  however  many 
sales  are  made,  and  there  can  be  but  one  prosecution  therefor.  That 
different  sales  are  alleged  in  the  several  indictments  does  not  make 
the  offenses  different:  Commonwealth  v.  Moses,  3  Lack.  Jur.  335,  15 
Pa.  Co.  Ct.  Eep.  224  (relying  on  Fried ebom  v.  Commonwealth,  113 
Pa.  St.  242,  57  Am.  Eep.  464,  6  Atl.  160) ;  Crepps  v.  Durden,  2  Cowp. 
640.  Contra,  State  v.  Heard,  107  La.  60,  31  South.  384.  So  the 
prosecution  of  a  defendant  for  permitting  one  person  to  be  in  liis 
(defendant's)  saloon  during  prohibited  hours  is  a  bar  to  a  prosecu- 
tion for  allowing  another  person  to  do  the  same,  whore  it  appears 
that  the  two  were  together:  State  v.  Eosenbaum,  23  Tnd.  App.  236, 
77  Am.  St.  Eep.  432,  55  N.  E.  110;  a  prosecution  for  introducing 
a  file  into  jail,  whereby  a  misdemeanor  prisoner  was  enabled  to 
escape,  bars  a  subsequent  prosecution  for  thereby  enabling  a  felony 
prisoner  to  escape,  although  the  offense  first  charged  against  de- 
fendant was  but  a  misdemeanor,  while  the  latter  is  a  felony:   Hurst 
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V.  state,  86  Ala.  604,  11  Am,  St.  Rep.  79,  6  South.  120.  Similarly, 
a  charge  of  arson  in  burning  one  building  and  a  prosecution  there- 
under will  support  a  plea  of  former  jeopardy  if  the  defendant  is 
subsequently  charged  with  burning  a  dwelling-house,  where  the 
same  fire  destroyed  both:  State  v.  Emerson,  53  N.  H.  619,  and  one 
offense  cannot  be  split  into  two  parts  by  charging  in  one  indictment 
arson  with  respect  to  a  mill,  and  in  the  other  arson  with  respect 
to  books  of  account  which  were  in  the  mill  at  the  time:  State  v. 
Colgate,  31  Kan.  511,  47  Am.  Rep.  507,  3  Pac.  346. 

In  People  v.  Stephens,  79  Cal.  428,  21  Pac.  856,  it  is  held  that 
there  can  be  but  one  prosecution  for  criminal  libel  where  in  one 
publication  the  defendant  made  several  defamatory  statements  con- 
cerning another.  Where,  on  the  other  hand,  two  persons  were 
slandered,  although  apparently  in  one  sentence,  it  has  been  held 
that  an  acquittal  on  the  charge  of  slandering  one  is  no  bar  to  a 
prosecution  for  the  slander  of  the  other:  Collins  v.  State,  39  Tei. 
Cr.  Rep.  30,  44  S.  W.  846;  and  in  Smith  v.  Commonwealth,  7  Gratt. 
593,  it  was  held  that  a  conviction  for  advising  one  slave  to  abscond 
is  no  bar  to  a  prosecution  for  advising  another  slave  to  do  the 
same,  although  the  advice  was  given  to  both  at  the  same  time  and 
by  the  same  words  and  acts. 

See  as  to  splitting  offenses  which  are  continuous  in  their  nature, 
post,  VI,  f. 

g.  Conclusiveness  of  Test  of  Identity.— From  the  foregoing  dis- 
cussion of  the  general  principles  relating  to  the  identity  of  offenses, 
it  is  quite  evident  that  the  test  of  identity  ordinarily  adopted  is  by 
no  means  infallible.  Inasmuch,  however,  as  a  test  is  valuable  only 
in  so  far  as  it  furnisbea  a  basis  of  determination  which  is  of  general 
applicability,  it  becomes  important  to  determine  when  it  is  to  be 
regarded  as  conclusive  and  when  not. 

1.  When  Conclusive. 
A.  Identity  of  Legal  Nature  of  Offenses.— In  order,  as  we  have 
Been,  that  one  prosecution  can  be  said  to  be  for  the  same  offense  as 
another,  it  must  be  for  the  same  "act  and  offense,"  or  "for  the  same 
offense  in  law  and  in  fact."  This  identity  is,  therefore,  to  a  certain 
extent  a  mixed  one  of  law  and  of  fact.  The  act  which  gave  rise  to 
the  two  charges  must  be  one  and  the  same,  and  the  legal  nature  of 
the  crimes  charged  must  be  the  same.  In  this  latter  connection,  the 
test  seems  sufficient.  To  determine  whether  the  offenses  are  of  the 
same  species  in  law,  whether  a  prosecution  for  larceny  should  bar  a 
prosecution  for  embezzlement,  or  a  prosecution  for  burglary  shouM 
bar  one  for  larceny,  perhaps  as  good  a  criterion  as  any  is  whctlier 
or  not  the  facts  alleged  in  tlic  one  indictment  would,  if  proved  under 
the  other,  warrant  a  conviction.  If  not,  the  two  offenses  can  hardly 
be  said  to  be  the  same  in  point  of  law:  Sec,  for  instance,  Wilson  v. 
State,  24  Conn.  57;   Byas  v.  State,  41  Tex.  Cr.  App.  51,  51  S,  W.  923. 
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B.  Identity  of  Offenses  in  Point  of  Fact.— So,  as  rrgarus  the  idcn- 
tity  of  the  transactions  in  point  of  fact  (i.  c,  wlicthcr  tlie  same 
net  of  wrongdoing  is  referred  to  in  Loth  cliargos),  where  their  identity 
in  their  legal  nature  is  admitted,  tlie  test  may,  in  a  certain  cha«s  of 
cases,  be  conclusive  of  their  dissimilarity.  Such  a  case  is  Eeg.  v.  Tay- 
lor, 3  Barn,  &  C.  502.  In  bar  of  a  prosecution  for  keei)ing  a  gam- 
ing-house in  the  second  year  of  the  reign  of  the  present  king,  de- 
fendant there  pleaded  an  acquittal  of  the  charge  of  keeping  a  gam- 
ing-house in  the  fifty-seventh  year  of  the  reign  of  the  late  king. 
The  court  held  that  the  offenses  could  not  in  point  of  fact  have 
been  the  same,  since  the  proof  on  the  former  indictment  must  nec- 
essarily have  been  confined  to  the  proof  of  offenses  committed  in 
the  reign  of  the  late  king:  Compare,  also,  State  v.  AVebber,  76 
Iowa,  6S6,  39  N.  W.  286."  The  cases  which  fall  within  this  clas^, 
and  in  which  the  test  can  be  said  to  conclusively  determine  the 
identity  of  the  offenses  in  point  of  fact,  are  not,  however,  numerous. 

2.    When  Inconclusive. 

A.  In  General. — Ordinarily,  the  test  is  not  conclusive  as  to 
the  identity  or  nonidentity  of  the  offenses  in  fact  for  two  rea- 
sons. The  first  of  these  arises  from  the  doctrine  against  splitting 
offenses.  The  second  arises  from  the  fact  that  there  may  be 
several  offenses  indistinguishable  in  the  pleadings,  except  by  alle- 
gations which  on  the  trial  would  be  held  immaterial.  Illustrative 
of  th«  first,  take  an  indictment  for  the  larceny  of  a  horse,  to  whicli 
the  defendant  pleads  that  he  has  already  been  convicted  of  stealing 
a  bridle,  which  theft  was  at  the  same  time  and  place,  the  two 
articles  belonged  to  the  same  person  and  were  taken  by  one  act.  As 
we  have  seen  (supra,  V,  f,  2i,  by  the  weight  of  authority  this 
plea  would  be  good,  yet  it  is  evident  that  proof  of  the  theft  of  a 
bridle  would  not  warrant  a  conviction  for  larceny  of  the  horse, 
nor  vice  versa,  and,  under  the  test  usually  applied,  would  not  be 
a  sufiicient  bar. 

Of  the  second  class  the  instance  which  is  of  most  frequent  occur- 
rence among  the  authorities  is  perhaps  the  best  tyjie.  Suppose  that 
there  are  two  sales  of  liquor  made  to  A,  a  minor,  on  the  same  day 
or  on  different  days,  in  violation  of  a  statute.  Each  sale  is  itself 
a  complete  offense.  Yet  the  only  way  of  distinguishing  the  two 
would  be  by  an  allegation  of  the  time  of  the  sale.  Ordinarily,  how- 
ever, an  allegation  of  time  is  not  material,  and  proof  that  defendant 
sold  to  A  on  May  1st  would  warrant  a  conviction  under  an  indictment 
charging  the  sale  on  May  2d.  By  the  test,  therefore,  the  offenses 
would  be  the  same,  whereas  in  point  of  fact  they  are  different,  and 
the  defendant  is  properly  subject  to  prosecution  for  both. 

It  will  be  noted  that  in  the  two  classes  of  cases  mentioned  one  is 
the  converse  of  the  other.  In  the  former,  two  indictments,  apparently, 
for  different  offenses,  may,  under  the  rule  against  splitting  offense*, 
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be  shown  to  be  the  same  offense;  while  in  the  latter,  two  in^lict- 
nients,  which  in  nil  material  particulars  and  allegations  are  the  same, 
are  in  fact  for  different  offenses. 

It  is  evident,  from  what  has  been  said,  that  ordinarily  the  test 
can  furnish  no  conclusive  criterion  as  to  the  identity  in  point  of  fact 
of  two  offenses.  In  some  cases  this  has  been  overlooked,  however, 
and  it  is  held  that  whenever  the  facts  alleged  in  one  indictment 
would  not  convict  under  the  other,  the  plea  is  insufficient.  Such  ia 
the  reasoning  in  many  of  thp  cases  which  have  already  been  consid- 
ered (see  supra,  V,  f,  2;  V,  f,  3),  and  which  need  not,  therefore,  be 
here  again  cited,  in  which  the  doctrine  against  splitting  offenses  is 
denied.  In  many,  if  not  in  most,  of  these  cases  the  result  is  reached 
as  a  result  of  the  application  of  the  test.'  On  the  other  hand,  in  a 
number  of  cases  the  test  is  regarded  as  conclusive  where  the  allegn- 
tions  of  one  indictment  would  convict  under  the  other,  and  it  is  accord- 
ingly held  that,  since  a  prosecution  for  selling  liquor  to  a  certain 
person  on  a  certain  day  would  be  sustained  by  proof  of  any  sale  to 
that  person  on  any  day  within  the  period  of  the  statute  of  limita- 
tions, and  before  the  indictment  was  found,  such  a  prosecution  is  a 
bar  to  any  subsequent  charge  based  on  any  sale  within  that  time: 
See,  for  instance,  Reynolds  v.  State,  114  Ga.  265,  40  S.  E.  234,  and 
compare,  also,  Craig  v.  State,  108  Ga,  776,  33  S.  E.  653;  McWUliams 
V.  State,  110  Ga,  290,  34  S.  E.  1016.  This  is,  however,  opposed  to 
the  better  view  and  that  sustained  by  the  weight  of  authority:  See 
post,  V,  g,  2,  C. 

B.  Where  Single  Offense  is  "Split."— If  the  rule  against  carv- 
ing offenses  is  to  be  of  any  effect  at  all,  the  test  cannot  be 
regarded  as  conclusive.  If,  to  an  indictment  for  larceny  of  a 
horse,  the  defendant  pleads  a  former  conviction  for  larceny  of  a 
bridle,  the  dissimilarity  of  the  two  indictments,  under  the  test,  may 
well  be  held  to  give  rise)  to  a  presumption  that  the  two  offenses  are 
not  the  same.  By  the  weight  of  authority,  however,  this  presump- 
tion is  but  prima  facie,  and  the  defendant  may  show  by  evidence 
aliunde  that  the  two  charges  are  the  outcome  of  one  act  and  offense. 
This  is  well  expressed  in  Clem  v.  State,  42  Ind.  420,  13  Am.  Rei).  3G9 
(which,  in  spite  of  what  is  said  in  People  v.  Majors,  65  Cal.  138,  52 
Am.  Eep.  295,  3  Pac.  597,  was  not  overruled  by  subsequent  Indiana 
cases  which  did  no  more  than  state  the  usual  test).  In  that  case  it 
appeared  that  the  defendant  had,  by  one  act,  killed  two  persons,  for 
the  murder  of  one  of  whom  he  had  been  previously  acquitted.  "It 
is  urged,"  said  the  court,  speaking  through  Downey,  J.,  "that  th* 
plea  should  show  by  proper  allegation  that  the  person  in  this  indict- 
ment alleged  to  have  been  killed  is  the  same  person  who  was  alleged 

to  have  been  killed  in  the  former  prosecution But  evidently 

this  cannot  be  so,  else  when  two  persons  are  killed  by  the  same  act, 
and  when  the  crime  would  therefore  be  one  and  indivisible,  and  when 
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the  state  had  chosen  to  intlict  the  defoiulant  and  try  him  for  the 
killing  of  one  of  them,  there  could  be  no  plea  of  former  acquittal 
when  he  was  indicted  for  the  death  of  the  other  produced  by  the 
same  act":  See,  also,  Sipple  v.  People,  10  Til.  App.  144.  This  quali- 
fication, or  exception  it  may  be,  to  the  operation  of  the  test  of  iden- 
tity, generally  stated,  is  therefore  necessarily  recognized  in  all  of 
those  cases  in  which  it  is  held  that  one  offense  cannot  be  split  into 
parts  and  each  part  separately  prosecuted.  There  is,  however,  as  has 
been  seen  (supra,  V,  f,  2;  V,  f,  3,  A),  some  conflict  between  the 
authorities  as  to  this,  and  where  the  doctrine  against  "splitting  of- 
fenses" is  not  recognized,  the  qualification  of  the  test  must  have, 
of  course,  the  same  lack  of  recognition.  On  principle  and  by  the 
weight  of  authority,  however,  the  qualification  seems  a  proper  one. 

C.  Where  Several  Acts  of  Same  Character  are  Involved.— In  the 
case  just  considered  the  offenses  are  shown  to  be  the  same  in  the 
face  of  a  dissimilarity  in  the  indictments,  which  by  the  ordinary 
test  (were  it  conclusive)  would  render  the  plea  of  no  effect.  On  the 
other  hand,  there  la  a  numeroua  class  of  cases  in  which  the  test  of 
identity  stampa  the  offenses  charged  in  the  two  indictments  as  the 
same,  while  they  are  in  fact  distinct  and  several.  To  use  an  in- 
stance already  employed,  if  there  be  one  illegal  sale  of  liquor  on 
May  1st,  and  another  on  May  2d,  and  an  indictment  is  preferred  on 
each,  time  not  being  a  material  averment,  proof  of  a  sale  on  either 
day  would  support  either  indictment.  By  the  test,  therefore,  they 
are  the  same.     In  fact,  they  are  different:  See  supra,  V,  g,  2,  A. 

(1)  View  that  Application  of  Test  is  not  Enough  to  Make  Even 
a  Prima  Facie  Case  of  Identity. — According  to  one  line  of  autliorities, 
an  allegation  that  the  offenses  are  the  same  is  not  supported  by  mere 
proof  that  the  indictments  are  in  terms  the  same,  or  that  the  proof 
of  the  allegations  in  one  charge  would  convict  under  the  other.  The 
defendant  must  do  more.  lie  must,  in  addition,  show  that  the  trnns- 
actions  charged  are  in  fact  the  same.  Thus,  in  Chesapeake  etc.  Ey. 
Co.  V.  Commonwealth,  88  Ky.  368,  11  S.  W.  87,  the  two  indictments 
were  found  at  the  same  time,  each  alleging  a  nuisance  to  have  been 
committed  by  obstructing  the  highway,  the  time  being  alleged  as 
the  same  in  each.  To  a  plea  on  one  charge  of  former  acquittal  on  the 
other,  the  court  says:  "It  is  now  contended  that  the  record  aloue  of 
the  former  case  afforded  evidence  which,  as  a  matter  of  law,  con- 
clusively sustained  this  plea,  and  that  it  was  the  duty  of  the  court 
to  draw  this  necessary  legal  conclusion  and  instruct  the  jury  to  find 
for  the  accused.  This  argument  is  based  upon  the  general  rule  that 
if  the  first  indictment  were  such  that  the  accused  might  have  been 
convicted  under  it  upon  proof  of  the  facts  by  which  the  second  is 
sought  to  be  sustained,  then  the  jeopardy  which  attached  upon  the 
trial  of  the  first  one  is  a  bar  to  a  trial  upon  the  second  one  [citiiug 
authorities].     It  ia  true  the  indictments  were  found  upon  the  same 
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day;  they  were  for  the  same  character  of  offenso;  they  coverol  the 
bame  period  of  time,  because  the  statutory  limitation  under  our  law 
to  such  a  prosecution  is  one  year;  but  the  time  named  in  them  as 
being  that  when  the  offense  was  committed  wa«  not  material,  and 
each  obstruction  was  a  distinct  offense.  The  state  was  not  o-ufined 
to  any  particular  time,  but  had  the  right  to  show  that  the  aiijMMlaiit 
had  so  offended  at  any  time  within  a  j'ear  previous  to  the  rinding 
of  the  indictment.  This  being  so,  a  conviction  or  an  acquittal  would 
not,  ipso  facto,  bar  another  indictment  found  at  the  same  time  an<l 
charging  the  same  character  of  offense.  Whether  the  same  act  was 
proven,  or  attempted  to  be  proven,  upon  the  trial  of  the  otlier  one 
would  be  a  question  of  fact;  and  the  first  trial  would  only  be  a  bar 
to  a  further  prosecution  for  such  offenses  as  were  then  proven  or 
attempted  to  be  proven.  This  would,  of  course,  have  to  be  shown 
by  extrinsic  evidence.  The  general  rule,  therefore,  above  cited  does 
not  control  such  a  case."  ' 

According  to  this  view,  a  showing  that  the  allegations  of 
one  indictment  would,  if  proved  under  the  other,  warrant  a 
conviction  does  not  make  even  a  prima  facie  case  of  for- 
mer jeopardy  for  the  same  offense.  The  defendant  must  further 
show  that  they  are  in  fact  the  same  charge  by  proof  that  the  trans- 
action relied  upon  to  secure  the  present  indictment  was  put  in  evi- 
dence and  relied  upon  to  sustain  a  conviction  on  the  former  trial: 
See  Emerson  v.  State,  43  Ark.  372;  State  v.  Blahnt,  48  Ark.  34,  2  S. 
W.  190;  Evans  v.  State  54  Ark.  227  15  S.  W.  360;  Henderson  v.  Com- 
monwealth, 7  Ky.  Law  Rep.  475;  Chesapeake  etc.  R.  Co.  v.  Common- 
wealth, 88  Ky,  368,  11  S.  W.  87;  Commonwealth  v.  Sutherland,  109 
Mass.  342;  People  v.  Gault,  104  Mich.  575,  62  N.  W.  724;  Rocco  v. 
State,  37  Miss.  357;  State  v.  Small,  31  Mo.  197;  State  v.  Wister,  62 
Mo.  592;  People  v.  Cramer,  5  Park.  Cr.  Rep.  171;  Morton  v.  State, 
37  Tex.  Cr.  Rep.  131,  38  S.  W.  1019;  Fehr  v.  State,  36  Tex.  Cr.  Rep. 
93,  35  S.  W.  381,  650,  See,  also.  State  v.  Lindley,  14  Ind.  430.  In 
Commonwealth  v.  Fre<lericks,  155  Mass.  4'55,  29  N.  E.  622,  it  held 
that,  whatever  the  rule,  where  all  the  averments  are  alike  or  similar 
in  the  two  indictments,  proof  that  the  offenses  are  the  same  in  fact 
is  required  where  some  of  the  averments  are  different,  although  it 
would  seem  that  the  averments  which  were  there  dissimilar  were 
ones  which  need  not  be  pTOved  as  charged  (viz.,  number  of  articles 
etolen,  time,  etc.):   See,  also,  State  v.  Shafer,  20  Kan.  226. 

(2)  Contrary  View. — The  view  taken  in  these  cases  is  not  uni- 
formly agreed  to.  According  to  another  line  of  authorities,  the  test, 
while  not  conclusive,  is  prima  facie  evidence  of  identity,  and  if  tha 
defendant  shows  that  either  indictment  would  be  sustained  by  proof 
cf  the  facts  alleged  in  the  other,  he  thereby  makes  a  prima  facie  case 
of  former  jeopardy.  If,  then,  the  two  charges  are  in  fact  based  upon 
different  ftriminal  acts  or  transactions,  it  devolves  upon  the  pros.tcu- 
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tion  to  sliow  this  fact:  See  State  v.  Nunelly,  43  Ark.  6S;  State  v. 
Kuhnke,  30  Kan.  462,  2  Pac.  689;  People  v.  Satclnvoll,  61  App.  Div. 
312,  70  N.  Y.  Supp.  307;  People  v.  McGowan,  17  Wend.  3SG;  Bain- 
briflgo  V.  State,  30  Ohio  St.  264;  State  v.  Smith,  22  Vt.  74.  Compare, 
also,  State  v.  Presbury,  13  Mo.  342;  Page  v.  Commonwealth,  27  Gratt. 
954. 

(3)  Identity  of  Offenses  a  Question  of  Fact.— Under  either  of 
these  theories,  however,  the  test  is  recognized  as  inconclusive  where 
there  are  in  fact  two  or  more  transactions.  The  difference  between 
the  two  views  is  merely  as  to  the  burden  of  pTOof.  Accordingly, 
V7here,  on  the  first  trial,  evidence  was  introduced  of  the  transactions 
upon  which  it  is  sought  to  sustain  the  second  indictment,  and  the 
prosecution  was  not,  in  the  first  trial,  required  to  elect  upon  which 
specific  offense  and  transaction  it  relied,  the  plea  of  former  jeopardy 
is  held  to  be  sustained  by  the  proof.  As  is  said  in  Chesapeake  etc.  Ky. 
Co.  V.  Commonwealth,  88  Ky.  368,  11  S.  W.  87,  "in  a  case  like  thi3, 
it  [i.  e.,  the  commonwealth]  cannot,  upon  the  trial  of  the  second  in- 
dictment, prove  any  act  which  it  even  attempted  to  prove  upon  the 
other  trial.  If  the  attempt  embraced  the  entire  year  in  a  sort  of 
dragnet  way,  then  it  may  pToperly  be  said  that  the  accused  has  been 
tried  for  all  the  offenses  attempted  to  be  proven.  He  has,  in  such  a 
case,  been  in  jeopardy  as  to  all  the  unlawful  acts  of  the  year  of  the 
character  of  that  named  in  the  indictment;  and  it  does  not  matter 
that  the  state  may  have  then  failed  to  show  his  guilt.  If  it  could, 
upon  the  trial  of  one  indictment,  inquire  as  to  whether  at  this  time 
or  that,  or  whether  during  a  certain  time  the  accused  had  not  com- 
mitted the  offense,  and  then,  because  it  failed  to  elicit  his  guilt,  retry 
him  upon  another  indictment  and  go  over  the  same  ground,  he  would 
be  subject  to  continuous  trials.  Such  a  rule  would  be  unjust  to  the 
citizens  and  violative  of  not  only  the  letter,  but  the  spirit,  of  the 
law."  To  the  same  effect,  see  State  v.  Nunnelly,  43  Ark.  68;  De- 
shazo  v.  State,  65  Ark.  38,  44  S.  W.  453;  Maher  v.  State,  53  Ga.  448, 
21  Am.  Eep.  269;  Brinkham  v.  State,  57  Ind.  76;  People  v.  Gault, 
104  Mich.  575,  62  N.  W.  724;  Eocco  v.  State,  37  Miss.  375;  State  v. 
Stephens,  70  Mo.  App.  554.'  See.  also.  State  v.  Blahnt,  48  Ark.  34,  2 
S.  W.  190.  On  the  other  hand,  if  the  prosecution  was  at  the  former 
trial  compelled  to  elect  a  specific  transaction  on  which  tc  rely,  and 
did  so,  a  subsequent  prosecution  for  another  transaction  is  not  barred, 
although  evidence  of  the  latter  would  have  been  admissible  and  war- 
ranted a  conviction  on  the  former  charge,  and  the  same  result  follows 
where  it  appears  that  the  transaction  relied  upon  to  support  the 
second  charge  was  not  introduced  on  the  first  trial:  State  v.  Kuhnke, 
30  Kan.  462,  2  Pac.  689;  Henderson  v.  Commonwealth,  7  Ky.  Law- 
Rep.  745;  People  v.  Sinell,  131  N.  Y.  571,  30  N.  E.  47.  As  to  several 
prosecutiowi  for  a  continuous  offense,  see  post,  VI,  f. 
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(4)  Criticism  of  Opposing  Views.— On  prin<-ii>lo  ns  l.otwpi^n  tho 
two  views  regarding  the  burden  of  proving  tlie  identity  or  nonidontity 
of  the  offenses  in  point  of  fact  f?oe  supra,  126  et  seq.).  that  sooms 
preferable  which  holds  that  the  ilefendant  makes  a  prima  facie  case  of 
identity  by  showing  that  the  allegations  of  either  of  the  indictments 
if  proved  under  the  other,  would  warrant  a  conviction,  and  that  then, 
if  the  prosecution  in  fact  relies  upon  different  transactions,  he  shall 
show  that  fact.  To  require  that  the  defendant  shall  himself  show 
that  the  transaction  relied  upon  to  sustain  both  charges  is  the  same 
transaction  is,  in  some  cases,  to  require  an  impossibility.  He  can- 
not know  upon  what  transaction  the  prosecutor  intends  to  rely  to  sus- 
tain the  second  charge,  as  the  distinguishing  averments  of  time,  etc., 
are  not  conclusive  upon  the  latter.  This  fact  is,  however,  within  the 
knowledge  of  the  prosecutor,  and  it  seems  but  fair  to  require  that 
when  the  defendant  shows  a  prima  facie  case  of  identity,  by  proof, 
that  the  transaction  upon  which  he  has  already  been  tried,  is  in 
terms  covered  by  the  present  charge,  the  prosecutor  should  be  re- 
quired to  indicate  whether  or  not  the  two  chargea  are  for  the  same 
transaction. 

h.    Difiference  Between  Prior  Conviction  and  Prior  AcquittaL 

1.  In  General. — It  is  a  statement  of  quite  frequent  occurrence  in 
the  books  that  the  rules  governing  the  plea  of  autrefois  acquit  and 
those  governing  the  plea  of  autrefois  convict  are  in  no  wise  different. 
^'The  prohibition  [in  the  federal  constitution]  is  not  against  being 
twice  punished,  but  against  being  twice  put  in  jeopardy;  and  the  ac- 
cused, whether  convicted  or  acquitted,  is  equally  put  in  jeopardy  at 
the  first  trial":  United  States  v.  Ball,  163  U.  S.  662,  16  Sup.  Ot.  Eep. 
1192.  "The  principles  and  rules  of  decision  applicable  to  the  plea  of 
former  conviction  are  the  same  with  those  of  former  acquittal.  They 
rest  on  the  same  basis":  Thomas  v.  State,  40  Tex.  36.  See,  for  similar 
expressions,  People  v.  Van  Keuren,  5  Park.  Cr.  Eep.  (N.  Y.)  66; 
Commonwealth  v.  Kockafellow,  3  Pa.  Super.  Ct.  588;  State  v.  Thurs- 
ton, 2  McMuU.  382.  In  spite  of  these  statements,  there  are  to  be 
found  not  a  few  distinctions  and  attempts  at  distinctions  between 
the  two  pleas  of  former  acquittal  and  former  conviction,  suggested 
in  some  cases  in  the  same  states  in  which  such  distinctions  had  been 
said    not    to    exist. 

2.  Where  Single  Offense  is  "Split."— In  Texas,  for  instance,  a  dis- 
tinction is  well  established  on  authority  between  a  plea  of  prior  con- 
viction and  one  of  prior  acquittal,  where  there  has  been  a  carving 
up  of  one  offense.  The  distinction  seems  to  have  first  been  laid  down 
in  Siraco  v.  State,  9  Tex.  App.  338,  by  White.  J.,  in  the  following 
language:  "There  is  a  marked  difference  in  modern  practice  be- 
tween the  rules  which  govern  the  two  pleas  of  autrefois  acquit  and 
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autrefois  convict,  notwithstanding  the  immense  amount  of  dictum 
and  loose  expression  to  the  contrary  found  in  the  books.  Autrefois 
acquit  is  only  available  in  cases  where  the  transaction  is  the  same, 
and  the  two  indictments  are  susceptible  of,  and  must  be  sustained  by, 
the  same  proof.  These  two  elements  must  combine,  and  are  both 
sine  qua  non  to  the  sufficiency  of  the  plea.  Autrefois  convict  only 
requires  that  the  transaction  or  the  facts  constituting  it  be  the 
same."  In  brief,  if  several  articles  are  stolen  at  the  same  time,  the 
state  may  carvo  the  larceny  into  as  many  charges  as  there  are 
articles  (or  at  least  as  there  are  owners:  See,  supra,  V,.  f,  2,  B). 
If  it  secures  a  conviction  on  one  charge  that  is  a  bar  to  any  subse- 
quent prosecution  ("because,"  says  the  court,  "the  transaction 
would  constitute  but  one  offense  in  law,  and  the  plea  would  be  good 
upon,  the  strength  of  and  by  virtue  of,  another  rule,  well  settled  in 
criminal  practice  which  allows  the  prosecutor  to  carve  as  large  an 
offense  out  of  a  single  transaction  as  he  can,  yet  he  must  cut  only 
once").  If,  on  the  other  hand,  the  defendant  secures  an  acquittal 
on  one  charge,  he  is  subject  to  successive  prosecutions  on  the  other 
several  charges,  until  he  is  convicted  upon  one  ("simply  because  the 
proof  necessary  to  a  conviction  in  the  latter  cases  would  not  convict 
in    the   former"). 

It  is  certainly  somewhat  difficult  to  see  why  the  transaction  is 
rendered  a  single  offense  if  the  defendant  is  convicted  on  the  first 
charge,  and  many  offenses  if  he  is  acquitted;  or  to  appreciate  why  the 
reasons  given  by  the  court  for  one  branch  of  the  distinction  are  not 
equally  applicable  to  the  other.  If  the  offense  is  single,  an  acquittal 
for  one  part  is  an  acquittal  in  law  for  all.  If  the  offense  is  not 
single,  a  conviction  of  one  offense  is  not  a  conviction  of  the  other. 
The  distinction  here  attempted  is,  it  is  believed,  unsustainable  ou 
principle  is  not  generally  recognized,  and  has  already  been  criticised 
(see  monographic  note  to  Eoberts  v.  State,  58  Am.  Dec.  547,  548),  al- 
though undoubtedly  the  law  in  Texas:  Simco  v.  State,  9  Tex.  App. 
152;  Wright  v.  State,  17  Tex.  App.  152;  Alexander  v.  State,  21  Tex. 
App.  406,  57  Am.  Eep.  617,  17  S.  W.  139;  Lewis  v.  State  (Tex.  Cr, 
App.),  24  S.  W.  906;  Morton  v.  State,  37  Tex.  Cr.  App.  131,  38  S.  W. 
1019;  Wright  v.  State  (Tex.  Cr.  App.),  40  S.  W.  419;  Davidson  v. 
State,  40  Tex.  Cr.  Rep.  285,  49  S.  W.  372,  50  S.  W.  365.  It  seems  also 
to  have  been  looked  upon  with  favor  in  one  Alabama  case:  Hurst  v. 
State,  86  Ala.  604,  11  Am.  St.  Eep.  79,  6  South.  120.'  (Compare,  also, 
Yaughan   v.    Commonwealth,   2    Va.    Cas.    273.) 

3.  As  to  Prosecution  for  Less,  Barring  Prosecution  for  Greater 
Offense. — So  in  some  cases  a  distinction  is  attempte<l  between  the 
principles  applicable  with  respect  to  a  prior  acquittal  and  to  a  prior 
conviction,  as  to  whether  a  prosecution  for  a  less  offense  is  a  bar  to 
what  is  termed  a  "higher"  offense,  where  defendant  could  not  be 
convicted   of    the   "less"    offense,    on   the  indictment   for    the   higher. 
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"When  the  indictment  is  for  the  minor  ofTenpo,  and  the  defendant 
is  acquitted,  then,  according  to  the  weight  of  authorities,  he  may 
be  tried  upon  the  major  offense.  But  where  he  is  convicted  of  tlie 
minor  offense,  he  cannot  be  tried  afterward  for  the  major  offense 
where  the  evidence  has  been  offered  of  the  major  offense,  and  he  has 
been  convicted  upon  evidence  of  the  aggi-avated  offense,  and  sentenced 
accordingly":  Commonwealth  v.  Keed,  4  Lane.  Law  Kov.  (Pa.)  80. 
This  is  a  case  in  which  a  pardon  for  rape  was  held  to  involve  a 
]iardon  for  burglary,  with  intent  to  commit  rape.  The  court  ciiea 
Wharton's  Criminal  Pleading  and  Practice,  section  467,  in  support 
of  the  language  quoted,  but  that  authority  does  not  sujiport  the  state- 
ment. Compare,  however,  People  v.  Smith,  57  Barb.  46;  State  v. 
Stanley,  49  N.  C.  (4  Jones)  290.  See,  also,  note  to  Commonwealtli  v. 
Kinney,  2  Va.  Cas.  139. 

4.  As  to  Prosecution  for  Greater,  Barring  Prosecution  for  Less 
Offense. — Similarly,  it  is  held  that  a  conviction  of  boing  a  common 
seller  of  liquors  is  a  bar  to  a  subsequent  prosecution  based  upon  a 
single  sale,  all  the  various  single  sales,  prior  to  the  former  charge, 
being  regarded  as  merged  in  the  conviction  of  being  a  coinuKia 
sellei',  while  an  acquittal  of  the  latter  charge  has,  according  lo 
these  cases,  no  such  effect:  Morey  v.  Commonwealth,  108  Mass.  433, 
and  cases  cited;  State  v.  Nutt,  28  Vt.  598,  Compare,  also,  l-;x  parto 
Nielse-n,  131  U.  S.  176,  9  Sup.  Ct.  Rep.  672,  and  post,  VI,  k,  2.  We 
shall  have  occasion  hereinafter  to  discuss  the  effect  of  an  acquittal 
or  conviction  of  one  as  common  seller  of  liquor  in  barring  proseculionj^ 
for  specific  sales,  and  vice  versa:  See,  post,  YI,  q,  3. 

5.  Under  Statute  Allowing  but  One  Conviction  on  a  Forged  In- 
strument.—  Under  a  peculiar  Texas  statute,  pri)\iding  that  a  con- 
viction for  forgery,  uttering  or  attempting  to  utter  a  forged  instru- 
ment, is  a  bar  to  a  subsequent  prosecution  based  upon  the  same 
transaction  or  instrument,  it  is  held  that  an  acquittal  has  not  th-* 
same  effect  as  is  j)rovided  by  tlie  statute  in  the  case  of  a  conviction: 
Green  v.  State,  .'{6  Tex.  Cr.  Ecp.  109,  3.1  S.  W^  97;  Preston  v.  State, 
41  Tex.  Cr.  -A up.  300,  53  S.  W.  127,  8S1,  40  Tex.  Cr.  Kep.  72,  48  S.  W. 
£81;  Reddick  v.  State,  31  Tex.  Cr.  Rejn  587,  21  S.  W.  684:  Hooiht 
V.  State,  30  Tex.  App.  412,  28  Am.  St.  Rop.  926,  17  S.  W.   1066. 

VI.  Identity  of  Offenses— Specific  Offenses. 
%,  In  General. — Up  to  this  point,  we  have  considered  only  the 
general  principles  which  govern  in  determining  the  identity  of 
offenses  when  a  plea  of  former  jeopardy  is  interposed.  There  is  by 
no  means  entire  hannony  attioiig  the  authorities  as  to  these,  but  it  is 
in  their  application  to  specific  offenses  that  the  greater  difViiMilty  an.l 
confusion  arises.  A  mere  review  of  the  cases  in  which  two  offenses 
have  or  have  not  been  held  the  same  would  obviotisly  be  of  littJo 
value    withput     some     discussion     of     the     general     principles     deriv- 
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nble  therefrom.  Equally  unprofitable  would  be  the  formulation  of 
abstract  rulear  without  a  consideration  of  their  application,  particu- 
larly where,  ag  here,  their  application  is  a  matter  of  no  little  difficulty. 
Even  at  the  risk,  therefore,  of  unduly  extending  this  note,  we  shall 
consider  the  instances  in  which  the  courts  have  applied  the  principles 
already  discussed  to  particular  cases  and  specifie  offenses. 

b.  Prosecutions  as  Accessary  and  as  Principal. — In  misdemeanors, 
accessaries  in  fact  are  principals  in  law,  the  law  not  concerning  it- 
self to  distinguish  the  different  shades  of  criminality  in  such  petty 
offenses:  See  State  v.  Buzzell,  58  N.  H.  257,  42  Am.  Eep.  586.  In 
felonies,  however,  there  is  a  sharp  distinction  between  an  accessary 
before  the  fact  and  a  principal.  One  charged  as  principal  in  the 
commission  of  a  larceny  or  murder  cannot  (in  the  absence  of  statute: 
See  Davis  v.  People,  22  Colo.  1,  43  Pac.  122)  be  convicted  thereunder 
as  accessary  before  the  fact,  and  the  converse  is  equally  true:  Rey- 
nolds V.  People,  83  111.  479,  25  Am.  Eep.  410.  An  acquittal,  there- 
fore, on  the  one  charge,  is  no  bar  to  a  subsequent  prosecution  for 
the  other:  State  v.  Buzzell,  58  N.  H.  257,  42  Am.  Eep.  586;  Morrow 
V.  State,  82  Tenn.  (14  Lea)  475;  Eex  v.  Brichenough,  1  Mos.  Cr.  Cas. 
477.  See,  also,  Euble  v.  State,  51  Ark.  170,  10  S.  W.  262;  Common- 
wealth v.  Eoby,  12  Pick,  496.  One  who  is  charged  as  principal  in  a 
murder  may,  however,  be  convicted  on  proof  that  he  was  present, 
aiding  and  abetting,  and  a  prosecution  in  which  a  defendant  is 
charged  as  present,  aiding  and  abetting,  is,  therefore,  barred  by  a 
previous  acquittal  on  an  indictment  in  which  he  was  charged  as 
principal:  Gaskins  v.  Commonwealth,  97  Ky,  494,  30  S.  W.  1017.  In 
Davis  V.  People,  22  Colo.  1,  43  Pac.  122,  a  prior  acquittal  as  accom- 
plice or  accessary  before  the  fact  to  a  larceny  is  held  to  bar 
a  prosecution  based  upon  the  same  facts  for  conspiracy  to  commit 
larceny.  The  court  says:  "The  criminal  conduct  that  would  con- 
stitute him  an  accessary  before  the  fact,  where  the  object  of  the 
conspiracy  has  been  consummated,  is  the  same  that  would  prove  him 
M  conspirator  where  the  contemplated  crime  is  not  completed." 
To  the  same  effect,  see  Wliitford  v.  State,  24  Tex.  App.  489,  5  Am. 
St.  Eep.  896,  6  S.  W.  537.  In  the  Colorado  case,  it  is  held  that  a 
prior  conviction,  on  the  other  hand,  as  a  principal  in  the  larceny,  is 
no  bar  to  a  prosecution  for  conspiracy  to  commit  larceny:  See,  also, 
jiost,  VI,  d. 

c.  Prosecutions  for  Attempt  and  for  Completed  Crime.— In  State 
V.  McCormick,  9  N,  J.  Law  J.  152,  it  is  said  that  "at  common  law, 
a  conviction  of  an  attempt  to  coinniit  a  crinio  will  not  prevent  the 
punishment  of  the  ofTender  under  a  sulisoqm^nt  indiftinont  for  hav- 
ing committed  the  offense."  It  is  more  than  doubtful  whether 
this  is  true  even  at  connnon  law,  it  being  hold  in  State  v.  Shepard, 
7  Conn.  54,  that  either  a  conviction  or  an  acquittal  of  an  attemjc 
(to   rape)    is    a   bar    to    a    subsequent    prosorution    for    the   completed 

offense.     (Compare,     however,     Queen     v.     Nicholls.     2     Cox     C.     C. 
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182.)  In  most  of  the  states  it  is  now  provided  by  statute  that 
upon  trial  of  an  indictment  for  any  offense  the  jury  may  fiu'l 
the  accused  not  guilty  of  the  offense  charged,  but  guilty  of  an 
attempt  to  commit  such  offense.  Under  statutes  such  as  this,  an 
acquittal  or  conviction  of  an  attempt  to  commit  an  offense  is  un- 
doubtedly a  bar  to  a  subsequent  prosecution  for  that  offense,  and 
e  converse  a  prosecution  for  the  offense  itself  is  a  bar  to  a  subse- 
quent prosecution  for  an  attempt  to  commit  it:  Franklin  v.  State, 
85  Ga.  570,  11  S.  E.  876.  So,  in  Tadrick's  Appeal,  1  Pa,  Super. 
C't.  555,  38  Week.  N.  C.  215,  that  a  prosecution  for  willfully  and 
maliciously  entering  a  dwelling-house,  without  breaking,  and  with 
intent  to  steal,  was  held  barred  by  a  previous  acquittal  for 
larceny,  the  court  holding  that  the  evidence  relied  upon  to  sus- 
tain the  second  charge  would  have  warranted  a  conviction  of 
.attempt  to  commit  larceny  on  the  first  trial.  An  acquittal  of  an 
attempt  to  commit  one  offense,  such  as  rape,  is  not,  of  course, 
a  bar  to  a  prosecution  for  attempting  another  and  distinct  of- 
fense, such  as  burglary:  Byas  v.  State,  41  Tex.  Cr.  App.  51,  51  S. 
"W.  923.  See  post,  VT,  g,  4  et  seq.,  as  to  whether  a  prosecution 
for  an  assault  with  intent  to  commit  a  particular  felony  is  a  bar 
to  or  is  barred  by  a  prosecution  for  the  actual  commission  of  the 
felony. 

d.  Prosecutions  for  Conspiracy  and  for  Completed  Crime.— The 
question  whether  a  conspiracy  to  commit  a  felony  is  merged  in 
the  felony  itself  if  the  offense  is  consummated  will  be  found  con- 
sidered in  the  note  to  Whitford  v.  State,  5  Am.  St.  Rep.  899-901. 
See,  also,  Berkowitz  v.  Tnited  States,  93  Fed.  4.12,  35  C.  C.  A.  379. 
By  statutes  in  many  of  the  states  a  conspiracy  to  commit  a  felony 
is  itself  a  felony,  and  the  doctrine  of  merger  is  therefore  inap- 
plicable: Davis  V.  People.  22  Colo.  1,  43  Pac.  3  22.  In  the  cases  in 
which  this  question  is  dealt  with  in  relation  to  the  identity  of 
the  offenses  in  a  plea  of  former  jeopardy  the  quite  uniform  hold- 
ing is  that  the  consjiiracy  and  the  felony  are  separate  anil  dis- 
tinct offenses,  and  that  a  conviction  or  acquittal  for  the  one  is 
no  bar  to  a  prosecution  for  the  other.  The  allpj^ations  essential 
to  an  indictment  for  consjiiraey  would  not  be  sufficient  to  procure 
a  conviction  on  an  indictment  for  the  consummated  offense,  nor 
would  proof  of  the  consummated  offense  be  sufficient  to  convict 
of  conspiracy.  The  two  are  distinct,  although  both  may  arise  from 
the  same  criminal  transactions:  Davis  v.  People.  22  Colo.  1,  43 
Pac.  122;  State  v.  Brown,  95  Iowa,  3S1,  64  N.  AV.  277;  State  v. 
Sias,  17  N.  H.  558;  Whitford  v.  State,  24  Tex.  Aj^p.  4S9.  5  Am. 
St.  Rep.  896,  6  S.  W.  537;  Bailey  v.  State  (Tex.  Cr.  Ai)p.),  59  S.  W. 
900;  Berkowitz  v.  United  States,  93  Fed.  452,  35  C.  C.  A.  379. 
See,  also.  Carter  v.  McClaughry,  183  U.  S.  305,  22  Sup.  Ct.  Rep. 
181,  affirming  105  Fed.  614,  and  holding  that  "conspiring  to  de- 
fraud the  United  States"  is  not  the  same  offense  as  "procuring 
false  and  fraudulent  claims  to  be  made  against  the  United  States,'* 
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lioll'  lioinp  clmrfjofl  "aa  in  violation  of  \ho  sixtiotli  nriiclo  of  war." 
That,  the  felony  is  rhargod  in  tho  inilii-tmont  for  tho  consjiiracy 
ns  aggravation  of  the  conspiracy  does  not  change  t1ie  rule  or  make 
such  indictment  any  more  effective  as  a  bar  to  a  subsequent  prose- 
cution for  the  felony  aa  consummated:  Davis  v.  Peo])le,  22  (Jolo. 
1.  48  Pac.  122;  Berkowitz  v.  United  States,  93  Fed.  452,  35  C.  C. 
A.  379.  See  contra,  dissenting  opinion  of  Acheson,  C.  .T.,  in  the 
case  last  cited.  An  indictment  of  one  as  accomplice  or  accessary 
before  the  fact,  is,  as  we  have  already  seen,  a  bar  to,  and  is 
barred  by,  a  prosecution  for  a  conspiracy  to  commit  the  offense: 
Sec    supra,    VT,    b. 

e.     Prosecutions  for  Several  Acts  Done  in  Pursuance  of  a  Single 

Conspiracy.— Where  several  acts  are  done  in  pursuance  of  a  con- 
spiracy, each  act  being  distinct  from  the  other,  the  fact  that  they 
are  in  fact  done  in  pursuance  of  a  conspiracy  does  not  make  one 
-ict  the  "same  offense"  as  the  other.  Thus  in  Wallace  v.  State, 
41  Fla.  547,  26  South.  713,  the  defendant  has  been  indicted  with 
others  and  convicted  of  a  conspiracy  to  extort  money  from  A,  by 
charging  her  with  keeping  a  bawdy-house,  and  had  been  acquitted 
of  maliciously  threatening  to  accuse  B  of  keeping  a  bawdy.house, 
for  the  purpose  of  extorting  money.  Subsequently  the  defendant 
was  indicted  for  maliciously  threatening  to  accuse  C  of  keeping  a 
bawdy-house,  etc.  He  pleaded  the  former  conviction  and  acquittal 
in  bar,  alleging  that  all  the  acts  complained  of  were  parts  and 
in  execution  of  one  conspiracy.  The  court  held,  however,  as  to 
the  plea  of  former  conviction,  that  that  conviction  was  on  an  in- 
dictment charging  a  conspiracy  to  extort,  while  the  present  charge 
was  for  verbally  threatening  with  intent  to  extort  money,  and 
therefore  for  an  entirely  different  offense  (see  preceding  para- 
graph). As  to  the  plea  of  former  acquittal,  it  was  held  bad,  since 
threats  to  B  are  not  the  same  as  throats  to  C,  and  an  allegation 
that  they  are  in  execution  of  a  single  conspiracy  does  not  make 
them  the  same  offense.  "While  the  conspiracy  may  be  single,  and 
therefore  subject  to  one  indictment  only,  yet  the  felonies  accom- 
plished by  means  of  the  conspiracy  were  sepnrate  and  distinct, 
depending  upon  different  acts,  provable  by  different  evidence,  and 
accomplished  by  distinct  though  similar  means.  'I'he  evidence  es- 
sentially necessary  to  sustain  one  indictment  woubl  not  sustain 
either  of  the  others,  nor  could  defendant  be  convicted  upnn  one 
information  upon  the  evidence  necessary  to  sustain  cither  of  the 
others."  As  indicated  by  the  court,  had  both  charges  been  bas^d 
on  the  conspiracy,  one  alleging  a  conspiracy  to  extort  from  A,  and 
the  other  a  conspiracy  to  extort  from  G,  it  is  prol>ably  true  tliat 
the  plea  of  former  jeopardy  would  have  been  valid.  That  would 
have  amounted  to  splitting  the  single  conspiracy  into  parts,  and 
would  havQ  been  obnoxious  to  a  principle  already  considered:  Supra, 
V,  f. 
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f.  Continuing  Offenses— Different  Periods  of  Time.— This  rule 
against  the  splitting  of  offenses  (supra,  YI,  f)  is  of  consMorallo 
importance  also  where  the  two  indiotnionts  (lifTor  only  as  to  the 
period  of  time  in  which  defendant  is  alleged  to  have  committed 
an  offense  which  is  continuoxis  in  its  nature.  Of  such  a  nature  are 
offenses  like  keeping  a  gaminjr  or  bawdy-house,  being  a  common 
seller  of  liquor,  illegal  cohabitation,  etc.  These  charge  in  effect 
a  habitual  course  of  conduct,  and  the  question  arises  whether  a 
prosecutor  can  carve  out  several  periods  of  time  from  the  wholo 
period  during  which  defendant  pursued  this  course  of  conduct  and 
treat  each  period  so  carved  as  a  different  offense. 

1.  Where  a  Period  of  Time  is  Common  to  Both  Charges.— Where 
there  is  a  period  of  time,  however  short,  which  is  common  to  both 
indictments,  there  can  be  no  question  but  that  the  offenses  are  the 
same.  If,  for  instance,  one  indictment  charges  that  defendant 
kept  a  liquor  nuisance  from  May  1,  1893,  to  October  31,  189.T,  it 
is  a  bar  to  a  subsequent  indictment  for  keeping  the  same  liquor 
nuisance  from  October  17,  1893,  to  April,  1894.  The  period  from 
October  17  to  October  31,  1893,  is  common  to  both  charges  and 
proof  of  the  keeping  between  such  dates  would  have  been  siifTi- 
oient  to  convict  under  either  indictment.  It  is  not  material  that 
evidence  of  the  commission  of  the  offense  between  those  dates  was 
not  introduced  upon  the  first  trial:  State  v.  Brownrigg,  87  Me.  500, 
33  Atl.  11;  Commonwealth  v.  Eobinson,  126  Mass.  259,  30  .Am.  Rep. 
674;   Commonwealth   v.  Dunstcr,   145   Mass.   101,  13   N.   E.   350. 

2.  Where  No  Period  of  Time  is  Common  to  Both  Charges. 
A.  View  that  Several  Prosecutions  are  Permissible.— Where, 
however,  there  is  not  such  a  period  of  time  common  to  both  charges, 
the  question  becomes  more  diflicult,  and  the  authorities  are  unt  in 
complete  harmony.  According  to  one  view,  where  an  offense  is 
^•ontinuous  in  its  nature,  the  prosecutor  may  carve  any  period  out 
of  the  time  during  which  it  was  committed,  and  will  on  the  trial 
be  restricted  to  proof  of  the  offense  during  that  time.  Under  the 
doctrine  of  these  cases,  the  time  alleged  becomes  material  to  that 
extent,  and  the  evidence  will  not  be  allowed  to  cover  any  period 
of  time  other  than  that  charged  in  the  indictment.  From  tliis 
premise  it  is  argued  that  where  there  is  no  period  of  time  common 
to  both  charges,  the  proof  admissible  under  one  charge  could  not 
possibly  convict  under  the  other  and  the  offenses  charged  are  not, 
therefore,  the  same:  Commonwealth  v.  Commissioners,  116  Mass.  35,  and 
cases  cited;  Commonwealth  v.  Cain,  14  Gray,  9;  Huffman  v.  State, 
23  Tex.  App.  491,  5  S.  W.  134;  Fleming  v.  State,  28  Tex.  App.  231, 
12  S.  W.  605;  United  States  v.  Snow,  4  Utah,  595,  9  Pac.  686  (over- 
ruled in  In  re  Snow,  120  U.  S.  274,  7  Sup.  Ct.  Eep.  556).  .'^ee, 
also,  Commonwealth  v.  Respass,  21  Ky.  Uaw  Rep.  140,  50  S.  W. 
549  (partially  overruled  in  Carvein  v.  Commonwealth,  22  Ky.  Law 
Bep.   1734,  61  S.  W.   275). 
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B.  Contrary  View.— Both  on  reason  anrl  authority  this  view 
Beems  erroneous,  and  the  true  rule  undoubtedly  is  that  where  an- 
offense  is  continuous  in  its  nature  it  cannot  be  split  up  into  parts 
by  carving  out  a  number  of  different  periods  of  time.  Nowhere 
is  the  reason  and  justice  of  the  rule  against  "splitting  offenses" 
better  illustrated.  If  the  defendant  has  kept  a  disorderly  house 
for  a  period  of  one  year,  he  has  committed  one  offense.  Under  the 
doctrine  considered  in  the  preceding  paragraph,  he  may  be  charged 
and  convicted  separately  for  every  month,  and  indeed  for  every 
week  or  day  in  the  entire  year.  "It  is,"  says  Mr.  Justice  Blatch- 
ford  in  Ex  parte  Snow,  120  U.  S.  274,  7  Sup.  Ct.  Eep.  556,  "to 
prevent  such  an  application  of  the  penal  laws  that  the  rule  has 
obtained  that  a  continuing  offense  of  the  character  of  the  one 
in  this  case  [unlawful  cohabitation]  can  be  committed  but  once, 
for  the  purposes  of  indictment  or  prosecution,  prior  to  the  time 
the  prosecution  is  instituted." 

So  far  as  concerns  this  question  it  is  immaterial  whether  or  not 
the  evidence  must  be  confined  to  the  time  charged  in  each  indict- 
ment, or  whether  the  facts  alleged  in  one  charge  would,  if  proved, 
warrant  a  conviction  under  the  other.  As  we  have  seen  (supra,  V, 
g,  2,  B),  the  rule  against  "splitting  offenses"  is  itself  a  qualifica- 
tion of,  or  an  exception  to,  the  operation  of  tho  usual  test  of 
identity  of  offenses.  Proof  of  larceny  of  a  horse  would  not  convict 
under  an  indictment  charging  larceny  of  a  wagon,  yet  if  both  were 
stolen  by  one  act,  a  prosecution  for  one  will,  by  the  weight  of 
authority  (supra,  V,  f,  2),  bar  a  prosecution  for  the  other.  So  it 
is  here  immaterial  whether  the  facts  alleged  in  an  indictment 
charging  the  defendant  with  keeping  a  bawdy-house  from  January 
to  June  would  convict  under  a  charge  of  the  same  offense  from 
July  to  December.  The  offense,  if  continuous,  is  a  single  offense, 
and  can  be  prosecuted,  in  whole  or  in  part,  but  once:  Smith  v. 
State,  79  Ala.  257  (carrying  concealed  weapons);  Freeman  v.  State, 
119  Ind.  501,  21  N_  E.  1101  (keeping  house  of  ill-fame);  Carvein 
V.  Commonwealth  (keeping  pool-room)  [overruling  ]iarfially  Com- 
monwealth V.  Kcspass,  21  Ky.  Law  Eep.  140,  50  S.  W.  549,  although 
in  the  latter  case  the  offense  was  not  in  point  of  fact  continu- 
ous]; People  V.  Cox,  107  Mich.  435,  65  N.  "W.  283  (keeping  house 
of  ill-fame);  In  re  Snow,  120  U.  S.  274,  7  Sup.  Ct.  Eep.  556  (un- 
lawful coh:vl)it;ition) ;  Ex  jjarte  ;Xielson,  131  V.  S.  176,  9  Sup.  Ct. 
Eep.  672  (unlawful  coliabitntion) ;  Dixon  v.  "Washington,  4  Craneh 
C.  C.  114,  Fed.  Cas.  Xo.  3,935  (keeping  faro-table);  Ignited  States 
V.  Burch,  1  Craneh  C.  C.  30  Fed.  Cas.  No.  14,683  (keeping  dis- 
orderly   house). 

In  Slate  v.  Ivimllov.  14  luil.  430,  the  above  prineijdo  is  recog- 
nized, liut  it  is  held  tliat  llif  doi'eudimt  iiuist  allege  and  show  the 
offense  to   ha\e  lieen   contiiuious. 

C.  Under  Statutes  Making  Eich  Day's  Continuance  a  New  Of- 
fense.—  A   statute   niiiv,   of   cuiirsc,   n.ake  viiat   would   otherwise   be  a 
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continuing  offense  a  new  offense  for  each  day  it  is  continued.  In 
such  a  case  the  question  we  have  been  considering  does  not  arise, 
and  a  separate  prosecution  can  be  had  for  each  day's  offense: 
Eureka  Springs  v.  O'Neal,  56  Ark.  350,  19  S.  W.  9G9;  State  v. 
Judge,  43  La.  Ann.  1119,  10  South.  179;  People  v.  Ganet,  104  Mich. 
575,  62  N.  W.  724.  Compare  Dixon  v.  Washington,  4  Cranch  C. 
C.   114,  Fed.   Ca8.   No.   3,935. 

D.     Where    Offense    is    Continued    After    Previous    Prosecution. 

(1)  General  Rule.— The  authorities  recognize  also,  even  in  tha 
absence  of  statute,  what  may  be  regarded  as  a  qualification  of  thi.^ 
rule  that  a  continuing  offense  may  be  prosecuted  but  once.  Where, 
after  a  previous  indictment  and  prosecution,  the  defendant  has 
continued  in  the  commission  of  the  offense,  he  may  be  prosfi  uti"~. 
for  what  has  taken  place  siiice  the  prior  indictment,  although  tlie 
commission  of  the  offense  both  before  and  after  was  continuin:~. 
This  qualification,  if  it  be  such,  of  the  rule  is  obviously  neces- 
sary, otherwise  one  prosecution  would  render  the  offender  not  amen- 
able to  the  law,  however  much  he  might  thereafter  offend  in  the 
same  way:  State  v.  Ingraham,  96  Iowa,  278,  65  N.  W.  152;  Carvein 
V.  Commonwealth,  22  Ky.  Law  Rep.  1734,  61  S.  W.  275;  State  v. 
Judge,  43  La.  Ann.  1119,  10  South.  179;  Gormley  v.  State,  37  Ohio 
St.  120.  See,  also,  Dixon  v.  Washington,  4  Cranch  C.  C.  114,  Fed.  Gas. 
No.    3935. 

(2)  Desertion  of  Wife— Where  No  New  Desertion  After  First 
Prosecution. — In  order  that  this  qualification  may  apply,  the  fads 
occurring  after  the  prior  indictment  must  of  themselves  constitute 
an  offense.  Where  the  charge  is  abandonment  or  desertion  of  a 
wife,  for  instance,  merely  remaining  away  does  not  constitute  an 
offense.  There  must  be  an  act  of  separation.  If,  therefore,  after 
a  prosecution  on  the  charge  of  deserting  his  wife,  the  accused 
simply  remains  away  from  her,  there  can  bo  no  second  prosecu- 
tion. "The  law  enjoins  the  two  infractions  of  the  marital  con- 
tract, and  the  husband  must  be  guilty  of  both  these  acts;  that  is, 
he   must    have    deserted   the   wife,    and    must    also    have    refused    to 

maintain   her As   the    defendant   never   returned    to    his   wife 

after  the  first  charge  was  preferred,  he  cannot  be  held  to  have 
again  deserted  her,  nor  did  his  refusal  to  live  with  her,  to  furnish 
her  means  to  live  on,  constitute  another  crime.  Tlie  essential  act 
of  abandonment  was  lacliing.  The  abandonment  was  coniinittc<l 
when  he  first  left  her,  and  could  not  be  committed  a^'aiu  until  he 
had  returned  to  her  and  resumed  the  con.iu<:al  relations":  State  v. 
Miller,  90  Mo.  App.  131.  To  the  same  elToct.  see  State  v.  Vnllcu- 
weider,  94  Mo.  App.  158,  67  S.  W.  942;  State  v.  Dunstan,  7S  X. 
C.  418;  Commonwealth  v.  Cawley,  7  Kulp,  539;  Coninionwealth  v. 
Bowman,  6  Kulp,  176;  Commonwealth  v.  Markley,  17  Pa.  Co.  Ct. 
Eep.  254,  5  Pa.  Dist.  Rep.  134.  In  Comuionwcaltli  v.  Pickett,  I'J 
Kulp,  68,  the  facts  were  held  to  constitute  a  new  desertion.     People 
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V.  Hodgson,  126  N.  Y.  647,  27  N.  E.  378,  affirming  59  Iliin,  615,  12 
N.  Y.  Siipp.  699,  is  distinguishable,  the  statute  there  involved  mak- 
ing  failure   to   provide   alone   an    offense. 

E.  Where  Statute  Violated  is  Altered  During  Continuance  of 
Offense.— There  is  still  another  qualification  of  the  general  rule  in 
those  cases  in  which,  during  the  continuance  of  the  offense,  the  stat- 
ute which  it  violates  is  changed.  In  such  case  during  part  of  the 
time  one  law  is  violated,  while  during  another  part,  the  acts  are  in 
violation  of  a  different  statute.  There  are  then  two  offenses,  and 
a  prosecution  for  the  offense  during  the  period  covered  by  one 
statute  is  not  a  bar  to  a  subsequent  prosecution  for  the  remain- 
ing period:  State  v.  Webber,  76  Iowa,  686,  39  N.  W.  286.  See,  also, 
Keg.  V.  Taylor,  3  Barn.  &  C.  502,  and  supra,  V,  g.  1,  B. 

g.     Assaults    and    Other    Offenses. 

1.  Simple  Assault  and  Aggravated  Assaults.— In  view  of  the 
general  principles  already  discussed,  it  is  a  proposition  too  plain 
to  require  the  citation  of  many  authorities  in  its  support  that  a 
prosecution  for  simple  assault  is  a  bar  to,  and  is  barred  by,  a  prose- 
cution based  upon  the  same  state  of  facts  for  assault  and  battery, 
or  for  an  aggravated  assault.  The  former  is  a  necessary  ingre- 
dient of  the  other,  and  proof  of  the  facts  necessarily  alleged  in 
either  indictment  would  warrant  a  conviction  uiidor  the  other:  See 
in  this  connection.  People  v.  ifcDnniels  (principal  case),  137  ('al. 
192,  ante,  p.  81,  69  Pac.  1006;  Franklin  v.  State,  85  Oa.  570,  11 
S.  E.  876;  State  v.  Keogh,  13  I^a.  Ann.  243;  Commonwealth  v.  Cun- 
ningham, 13  Mass.  245;  State  v.  Hatcher,  136  Mo.  641,  38  S.  W. 
719;  Commonwealth  v.  Eosenkranz,  1  Lack.  Jur.  455;  State  v.  Chaffin, 
32   Tenn.    (2   Swan)   493;    Tribble  v.   State,  2  Tex.   App.   424. 

2.  Assault  and  Battery  and  Other  Aggravated  Assaults.— On  the 
same  principle  a  prosecution  for  assault  and  battery  (or  for  battery 
alone:  People  v.  McDaniels  (principal  case),  137  Cal.  192,  ante,  p. 
81,  69  Pac.  1006),  will  be  a  bar  to,  and  be  barred  by,  a  prosecution 
for  an  aggravated  assault  or  for  assault  with  intent  to  commit  a 
felony.  A  simple  assault  is  an  essential  ingredient  and  a  possible 
verdict  in  all  of  these  charges.  It  is  immaterial,  therefore,  that  the 
battery  charged  in  assault  and  battery  is  not  an  absolutely  essential 
element  of  an  assault  with  intent  to  commit  a  felony  (rape^  for  in- 
stance). Both  indictments  involve  a  charge  of  assault,  and  to  try 
the  defendant  for  both  would  be  to  put  him  twice  in  jeopardy  on 
that  charge.  This  is  well  brought  out  in  Bell  v.  State,  103  Ga.  397, 
68  Am.  St.  Eep.  102,  30  S.  E.  294.  See,  also.  Drake  v.  State,  60  Ala. 
42;  Moore  v.  State,  71  Ala.  307;  State  v.  Blevins,  134  Ala.  213,  32 
South.  637;  People  v.  McDaniels  (principal  case),  137  Cal.  192,  ante, 
p.  81,  69  Pac.  1006;  State  v.  Keogh,  13  La.  Ann.  243;  Common- 
wealth V.  Cunningham,  13  Mass.  245.  So  far  as  this  question  may 
Le  affected  by  the  doctrine  of  merger   (see  supra,  V,  c,  3;  V,  d,  2), 
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or  by  the  fact  that  the  court  trying  the  lower  ofFonse  had  no  juris- 
fliction  of  the  higher  (see  supra,  V,  d,  3),  it  has  already  been  con- 
sidered. 

3.  Assaults  With  Diflferent  Felonious  Intents.— The  same  reasons 
ns  control  in  the  case  just  considered  are  equally  applicable  where 
the  two  charges  are  for  the  same  assault,  but  each  alleges  a  dif- 
ferent felonious  intent.  A  prosecution  for  assault  with  intont  to 
kill  is  therefore  a  bar  to  a  subsequent  prosecution  for  assault  with 
intent  to  rob.  "The  substantive  offense  in  both  is  the  assault'': 
.State  V.  Chinault,  55  Kan.  326,  40  Pac.  662.  Compare  People  v. 
Bentley,  77  Cal.  7,  11  Am.  St.  Eep,  225,  18  Pac.  799  (disapproved  in 
jiincipal  case,  People  v.  McDaniels,  137  Cal.  192,  ante,  p.  81,  69 
I'ae.  1006,  but  it  would  seem  distinguishable  on  the  facts.  See  post, 
'^  J)  gi  6  ).  And,  of  course,  a  prosecution  for  assault  with  intent  to 
commit  manslaughter  is  a  bar  to  a  subsequent  charge  (based  on  the 
snme  facts)  of  an  assault  with  intent  to  commit  murder:  State  v, 
Parmelee,    9    Conn.    259. 

4.     Assault  and  Homicide. 

A.  General  Rule. — At  common  law  one  charged  with  a  homicide 
could  not  be  convicted  of  an  assault.  The  offenses  were  regarded 
as  essentially  different  and  the  misdemeanor  was  deemed  merged  in 
the  felony:  State  v.  Standifer,  5  Port.  523;  State  v.  Littlefieid,  70 
Me.  452,  35  Am.  Rep.  335;  Commonwealth  v.  Roby,  12  Pick.  496; 
Moore  v.  State,  59  Miss.  25;  Burns  v.  Peojde,  1  Park.  Cr,  Rep.  LSJ; 
Eegina  v.  Bird,  5  Cox  C.  C.  20,  2  Den.  C.  C.  94.  Accordingly,  a 
prosecution  for  an  assault  was  not  a  bar  to,  nor  barred  by,  a  prosecu- 
tion for  the  homicide.  Under  some  modern  statutes,  however,  both 
in  this  country  and  in  England,  one  charged  with  a  felony  which 
includes  an  assault  may  be  convicted  of  an  assault,  and  under  statutes 
such  as  this  it  would  seem  that  the  offenses  should  be  deemed  the 
same,  whenever  the  allegations  of  the  felony  charge  contain  an  al- 
legation of  an  assault  (which,  it  seems,  is  not  in  all  cases  necessary: 
Moore  v.  State,  59  Miss.  25). 

In  Regina  v.  Bird,  2  Den.  C.  C.  94,  5  Cox  C.  C.  20,  the  question 
involved  was  whether  a  prosecution  for  assault  was,  under  an  Englisli 
statute  of  this  kind,  barred  by  a  former  acquittal  for  murder,  when 
it  was  shown  that  the  assault  had  not  contributed  to  the  death  on 
which  the  former  charge  was  based.  It  was  held  by  the  majority 
of  the  court,  all  of  the  fourteen  judges  delivering  separate  and  length v 
opinions,  that  inasmuch  as  a  proper  construction  of  the  statute  al- 
lowed a  conviction  (on  tlie  trial  for  homicide)  of  only  such  assaults 
a?  were  shown  to  have  conduced  to  the  death,  the  doft^ndants  had 
never  been  in  jeopardy  of  conviction  of  the  assault  wliich  was  the 
basis  of  the  second  prosecution,  and  therefore  the  plea  of  fornior 
jeopardy  was  had.  I'nder  such  a  construction  of  these  statutes  they 
would,  in  cases  where  death  has  occurred,  seem  to  have  no  operation 
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■whatever.  As  is  said  by  Martin,  B.,  dissenting:  "The  consequence 
seems  ....  inevitable  that  in  all  cases  of  alleged  murder  or  man- 
slaughter, there  cannot  be  a  conviction  for  an  assault  at  all  under 
the  statute,  for  if  the  assault  conduces  to  the  death,  the  party  vv'hose 
assault  is  so  conducive  must  either  be  guilty  of  murder  or  man- 
slaughter, or  his  assault  must  be  a  justifiable  act." 

B.  Where  Death  Follows  Prosecution  for  Assault.— Since,  there- 
fore, in  the  absence  of  statute,  a  charge  of  assault  is  regarded  as 
different  not  merely  in  degree,  but  in  its  nature,  from  a  charge  of 
homicide,  and  a  prosecution  for  the  former  will  not  bar  a  subsequent 
prosecution  for  the  latter,  a  fortiori  is  this  true  where  the  death 
takes  place  after  the  prosecution  for  the  assault.  In  such  a  case 
a  new  fact  intervenes  between  the  time  of  the  former  and  the  latter 
prosecution,  which  charges  the  criminal  aspect  of  the  state  of  facta 
upon  which  the  former  charge  was  based.  "The  difference  is  not 
of  degree  merely.  The  characteristic  new  fact  here  is  the  death". 
E-egina  v.  Friel,  17  Cox  C.  C.  325.  "There  can  never  be  the  crime 
of  murder  or  manslaughter  until  the  party  assaulted  dies.  These 
crimes  have  no  existence  in  fact  or  law  till  such  death.  It  cannot 
therefore,  be  said  that  one  is  tried  for  the  same  crime  when  he  is 
tried  for  assault  during  the  life,  and  tried  for  murder  or  man- 
slaughter after  the  death  of  the  injured  party.  The  death  of  the 
assaulted  party  creates  a  new  crime":  Johnson  v.  State,  19  Tex. 
App.  453,  53  Am.  Rep.  385.  The  authorities  are,  therefore,  uniform 
in  holding  that  where  the  death  of  the  victim  occurs  after  a  prose- 
cution of  the  offender  for  assault,  such  prosecution  is  no  bar  to  a 
later  one  for  the  homicide:  People  v.  Defoor,  100  Cal.  150,  34  Pac. 
642;  Hopkins  v.  United  States,  4  App.  D.  C.  430;  State  v.  Little- 
field,  70  Me.  452,  35  Am.  Rep.  335;  Commonwealth  v.  Roby,  12  Pick. 
496;  Burns  v.  People,  1  Park.  Cr.  Rep.  182;  State  v.  Ross,  6  Ohij 
Dec.  5,  2  Ohio  N.  P.  368;  Johnson  v.  State,  19  Tex.  App.  453,  53  Am. 
Rep.  385;  Curtis  v.  State,  22  Tex.  App.  227,  58  Am.  Rep.  635,  3  S. 
W.  86:  Regina  v.  Morris.  10  Cox  C.  C.  480;  Regina  v.  Salvi,  10  C.  C.  A. 
480,  note;  Regina  v.  Friol,  17  Cox  C.  C.  325.  See,  also,  the  mono- 
graphic note  to    Roberts  v.  State,  58  Am.  Pec.  546. 

5.  Assault  and  Rape. — A  charge  of  rape  necessarily  involves  one 
of  assault  and,  except,  perhaps,  where  the  old  doctrine  of  merger  is 
still  recognized  as  existent,  on  an  indictment  for  the  former  offense 
the  accused  may  now  be  convicted  of  an  assault:  Wharton's  ( "rirn- 
inal  Pleading  and  Practice,  ^cc  240.  In  any  event,  pronf  of  the 
facts  necessarily  alleged  in  an  indii-tinmt  for  rajie  would  warrant  a 
conviction  under  an  indictineiit  fur  nn  assault.  Accordingly  a  prose- 
cution for  assault  (or  for  any  offf  nse  wliieli  itself  involves  a  charge 
of  assault  — viz.,  assault  and  Lattery)  is  a  1  ar  to  and  may  be  barred 
bv  a  prosecution  for  rajie,  where  both  prosecutions  are  based  v.])on 
tlie   same    state    of   facts.     It    is    immaterial    whether    the    greater    or 
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the  less  offense  was  first  prosocnt-vl,  sinoe  in  either  event  the  defenil- 
ant  would  have  been  twice  placed  in  joop<ardy  of  conviction  for  the 
less  (assault):  People  v.  Purcell,  16  N.  Y.  Supp.  190;  State  v.  Nathan, 
5  Kich.  219;  State  v.  Smith,  43  Vt.  324  (compare  Sargent's  Case,  2 
City  H.  Rec.  (N.  Y.)  44). 

In  Commonwealth  v.  Bass,  4  Kulp.  76,  3  Lane.  L.  Rev.  278,  the 
general  principle  as  above  laid  down  was  conceded,  but  it  was  held 
that  where  there  were  two  counts,  one  charging  rape  and  the  other 
assault  with  intent  to  ravish,  where  the  commonwealth  elected  to  go 
to  trial  on  the  count  charging  rape,  there  could  have  been  no  con- 
viction of  assault  with  intent  to  ravish,  since  to  allow  such  a  con- 
viction would  defeat  the  purpose  of  requiring  the  commonwealth  to 
elect.  Having  not,  therefore,  been  in  jeopardy  of  being  convicted 
on  the  first  charge  (rape)  of  the  integral  assault,  such  prosecution 
was  held  to  be  no  bar  to  a  subsequent  charge  of  assault  with  intent 
to  ravish:  See,  also,  in  this  connection,  State  v.  Jesse,  20  N.  C.  (3 
Dev.  &  B.)  95. 

6.  Assault  and  Robbery.— Whether  or  not  a  prosocution  for  an 
assault  (simple  or  alleged  to  be  with  felonious  intent)  is  to  be  re- 
garded as  for  the  "same  offense  "  as  that  charged  in  an  indictment 
for  robbery,  where  the  assault  was  a  part  of  the  acts  constituting 
the  robbery,  is  a  question  upon  which  the  authorities  are  not  in  har- 
mony. The  discord  seems,  however,  to  result,  not  so  much  from  any 
difference  as  to  the  principles  which  should  control,  as  from  a  con- 
flict on  tho  question  whether  or  not  an  assault  is  an  essential  in- 
gredient of  larceny. 

According  to  one  line  of  authorities,  a  charge  of  assault  is  ri'^t 
necessarily  involved  in  a  charge  of  robbery,  and  proof  of  the  fai'ts 
necessarily  alleged  in  one  indictment  would  not,  theroforp,  necessarily 
warrant  a  conviction  under  the  other:  State  v.  Holveston,  38  La. 
Ann.  314;  State  v.  Nathan,  5  Rich.  219;  State  v.  Ca<ldy,  15  S.  Dak. 
167,  87  N.  W.  927  (compare  Smith  v.  State,  52  Ala.  4(17).  Sen, 
also,  People  v.  Bentley,  77  Cal.  7,  11  Am.  St.  Rep.  225,  18  Pac.  799, 
which,  although  practically  overruled  in  the  principal  case  (Pr>o])!e 
v.  McDaniels,  137  Cal.  192,  ante,  p.  81,  69  Pac.  1006),  may  perhaps 
be  distinguished  on  tho  ground  that  the  assaults  involve<l  in  the  two 
charftes,  although  occurring  during  one  transaction  were  not  in  fai^t 
the  same  acts  or  assaults. 

The  view  which,  however,  seems  supported  by  the  wpicrht  of  au- 
thority is  that  where  the  assault  charged  in  one  indictment  is  tli--' 
same  violence  or  intimidation  as  furnishes  the  basis  of  th(>  rohl  ery 
charge,  a  prosecution  for  one  will  bar  a  prosecution  for  tho  othiv. 
The  assault  is  regarded  as  necessarily  includoil  in  the  robhory.  s.i 
that  proof  of  the  facts  alleged  in  the  indictment  for  robbery  wouM.  if 
proved,  warrant  a  conviction  undor  the  otlier  charge:  Hamilton  ^•. 
State,  36  Ind.  280,  10  Am.  R.-p.  22;  Wil.-ox  v.  Tennessee,  74  Tenn.  "S 
Lea)  571,  40  Am.  Rep.  53;  Moore  v.  Stato,  :53  Tex.  Cr,  Rop.  166,  25  S. 
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W.  1120;  Ilerera  v.  State,  35  Tox.  Cr.  Jiop.  GOT,  34  S.  W.  943.  Tn  the 
finme  effect  see  Fox  v.  State,  50  Ark.  528,  8  S.  W.  83G,  holdiriG:  an  a.'- 
quittal  on  a  charge  of  robbery  a  bar  to  a  prosecution  for  false  im- 
prisonment. Compare,  also,  the  principal  case,  I'eople  v.  McDanids, 
137   Cal.   192,   ante,  p.   81,   69  Pac.   lOOG. 

7.  Assault  and  Maiming  or  Stabbing.— Wli ere  the  same  violen.'e 
is  tlie  subject  of  both  charges,  a  prosecution  for  assault  is  a  iiar  ti', 
and,  e  converse,  is  barred  by  a  prosecution  for  stabbing  or  maiming: 
People  V.  Defoor,  100  Cal.  150,  34  Pac.  642;  Whilden  v.  State,  25  U:i, 
396,  71  Am.  Dec.  181;  State  v,  Cheevers,  7  La.  Ann.  40;  Common- 
wealth V.  Morgan,  9  Kulp,  573.  In  State  v.  Nichols,  38  Ark.  550,  it 
was  held  that  where  one  was  tried  before  a  justice  of  the  peace  f  ir 
an  assault  and  battery  (an  offense  punishable  by  fine),  this  was  no 
bar  to  a  subsequent  prosecution  for  maiming,  where  the  justice  hiid 
no  jurisdiction  of  the  higher  offense;  although  such  prior  charge 
would,  it  was  held,  be  a  good  bar  if  a  verdict  of  assault  and  batt<M-;.- 
merely  was  returned  on  the  higher  charge.  The  case  seems  wromr, 
but  we  have  already  considered  the  various  propositions  involved  ("i. 
e.,  whether  the  less  is  no  bar  to  a  greater  offense  of  which  the  fir^t 
court  had  no  jurisdiction  [see  supra,  V,  d,  3]),  and  that  it  might  be  a 
bar  to  a  verdict  of  guilty  of  the  less  offense  on  the  prosecution  fr-r 
the  greater:   See  supra,  V,  d,  4. 

8.  Assault  and  Battery,  and  Affray.— The  authorities,  alrhor.^h 
not  numerous,  quite  uniformly  hold  that  where  the  same  transaction 
is  involved  in  both,  a  charge  of  assault  and  battery  will  be  regardcti 
as  for  the  "same  offense"  as  that  upon  which  a  charge  of  affray  i^ 
based,  and  a  prosecution  upon  the  one  will  l)e  a  bar  to  a  proseciiti'ii 
upon  the  other.  This  unanimity  is  somewhat  remarkable  in  view  of 
the  manifest  difference  between  an  affray  and  an  assault.  One  f'^- 
quires  a  public  place,  the  other  does  not;  and  consent  on  the  part 
of  the  party  beaten  while  consistent  witli  an  affray  is  inconsistet't 
with  that  of  assault.  Applying  the  test,  it  would  seem  that  proof 
of  the  facts  necessarily  alleged  in  tlie  indictment  for  one  offca^o 
would  not  warrant  a  conviction  under  the  otlier.  But  the  cases  hav", 
it  seems,  taken  the  view  that  the  offenses  are  the  same,  within  the 
requirements  of  a  plea  of  former  jeopardy:  Fritz  v.  State.  40  In.l. 
18;  State  v.  Stanley,  49  N.  C,  (4  Jones)  290;  State  v.  Albertson,  ]13 
N.  C.  633,  18  S.  F.  321;   State  v.  Fagg,  125  N.  C.  609,  34  S.  F.  197. 

9.  Assault  and  Battery,  and  Riot.— Where  the  two  prosecutions 
are  for  riot  and  for  assault  and  battery,  the  authorities  are  not  so 
uniform  in  holding  them  the  "same  offense."  According  to  one  line 
of  cases,  they  are  distinct  offenses,  and  a  prosecution  for  one  cann  't 
bar  a  prosecution  for  the  other:  Freeland  v.  People,  16  111.  380; 
Skidmore  v.  Bricker,  77  111.  164;  Scott  v.  United  States,  Morr, 
(Iowa)  142;  United  States  v.  Peaco,  Fed,  Cas.  No,  16,018,  4  Cran.-h 
C.  C.  601.  See,  also,  State  v.  Inness  (citing  Me.  Rev.  Stats.  123,  sec. 
2).     This   view   has  not   a  little   reason  in   its  support,   although    the 
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rasos  citel  (lo  not  very  slronaly  --li'W  it,  oitlir-r  ilocirli'ijr  tlio  qn.-'SMon 
without  discussion  or  by  tt'^-ts  wJiidi  liiive  aln-.-nlv  l.tcn  lifrcm  sir.wji 
to  be  unsiife  or  inaccuriite.  Tlic  .ascs,  as  has  bcrn  said,  aro  ii  >:  la 
entire  harmony,  it  bein^  liold  in  some  that  tlic  nil'iiisi's  an-  tho  s-i:n-: 
State  V.  Lindsay,  61  N.  0.  (Phil.)  4G8.  Where  the  iiidictiiuMi:  i<r 
riot  in  addition  to  a  charj^e  of  that  olt'ense  contains  one  of  a-^-a.lt 
and  battery,  it  is  of  course  a  bar  to,  and  is  barred  by,  an<ither  jirns- 
cution  for  the  same  assault  and  battery:  Holt  v.  State,  38  (!a.  1*5?; 
Wininger  v.  State,  13  Ind.  540;  People  v.  White,  55  Barb.  GOG;  Staia 
V.  Engles,  3  N.  C.  4,  2  Ilayvv.  4;  Commonwealth  v.  Kinney,  2  Va. 
Cas.  139. 

10.  Assault,  and  Breach  of  Peace,  etc.— So  whore  the  charcre  is 
the  commission  of  a  breach  of  the  peace,  or  disorderly  conduct,  by 
assaulting  a  certain  person,  a  prosecution  thereon  is  held  to  be  barrod 
by,  and  to  constitute  a  bar  to,  another  prosecution  for  assault  an.  1 
battery,  or  an  aggravated  assault  based  upon  the  same  criminal  a:l: 
Commonwealth  v.  Miller,  5  Dana  (Ky.),  320;  Commonwealth  v. 
Hawkins,  74  Ky.  (11  Bush)  603;  Lynch  v.  Commonwealth,  35  S.  W. 
(Ky.)  2G4;  Commonwealth  v.  Foster,  60  Ky.  (3  Met.)  1;  State  v.  Lo.'k- 
lin,  59  Vt.  654,  10  Atl.  464.  (Compare,  however,  McRae  v.  Mayor,  '9 
Ga.  168,  27  Am.  Kep.  390;  City  of  Olathe  v.  Thomas,  26  Kan.  233.) 
A  prosecution  for  malicious  wounding  is  in  the  same  way  barred  by 
a  prior  conviction  of  breach  of  the  peace  by  an  assault  and  battery: 
Commonwealth  v.  Bright,  78  Ky.  238.  In  State  v.  Ross,  72  Tenn. 
(4  Lea)  442,  it  waa  very  properly  held  that  a  prosecution  for  an  at- 
tempt to  commit  murder  by  shooting  was  not  barred  by  a  forni.-r 
conviction  on  the  charge  of  disturbing  a  religious  meeting,  although 
the  same  shooting  occasioned  both  charges:  See,  also,  post,  VT,  h; 
and  for  the  rule  where  the  prosecution  for  the  breach  of  the  peace 
is  under  a  municipal  ordinance,  while  that  for  the  assault  is  under 
a  state  law,  see  supra,  III,  f. 

11.  Assault,  and  Carrying  or  Exhibiting  Deadly  Weapon.— V 
prosecution  for  carrying  a  concealed  weapon  is  not  a  bar  to  a  prose- 
cution for  an  assault  committed  with  the  weapon,  or  for  drawing  nnd 
threatening  to  use  it:  Davidson  v.  State,  99  Ind.  366.  The  two  a: a 
obviously  entirely  distinct  offenses,  each  of  which  would  be  com- 
plete without  any  proof  of  the  other:  State  v.  Robinson,  116  X.  i.'. 
1046,  21  S.  K.  701;  State  v.  Parker,  81  Tenn.  (13  Lea)  22.1:  Tii..ni.iS 
I'.  State,  40  Tex.  36;  Ford  v.  State  (Tex.  Cr.  App.),  56  S.  W.  '.»!'>. 
So  it  is  held  that  a  prior  conviction  of  the  statutory  offense  of  draw- 
ing and  exhibiting  a  deadly  weapon  in  the  presence  of  others  in  i 
rude,  angry  and  threatening  manner  is  not  a  bar  to  a  prosecution  i^r 
assault  with  a  dangerous  weapon  with  intent  to  inflict  bodily  in- 
jury: Territory  v.  Stocker,  9  Mont.  6,  22  Pac.  496.  Conversely,  Jk 
prosecution  for  assault  and  battery  with  intent  to  murder  is  no  \><ir 
to  a  prosecution  for  pointing  a  gun  at  another  and  discharging  it: 
Richardson  v.  State,  79  Miss.  289,  30  South.  650. 
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12.  Assault  and  Miscellaneous  Offenses,— A  prospovition  for  as- 
sault, whore  based  upon  the  same  transaction,  has  been  held  to  ho 
the  "same  offense"  as  that  charged  in  an  indictment  for  rosistin;:; 
legal  process:  State  v.  Jolinsnn,  12  Ala.  840,  46  Am.  Dec.  283;  for 
intimidating  and  disturbing  another:  Offutt  v.  Commonwealth,  'A  Ky. 
Law  Eep.  333;  and  for  maltreatment  of  a  convict:  Sanders  v.  State, 
55  Ala.  42.  On  the  other  hand,  it  is  held  not  to  be  the  same  as  the 
offense  charged  in  an  indictment  for  threatening  to  take  the  life  of 
another:  Lewis  v.  State,  1  Tex.  App.  323;  or  for  kidnaping:  Stftte 
V.  Stewart,  11  Or.  52,  238,  4  Pac.  128. 

h.  Various  Offenses  Against  the  Peace— Riot,  Affray,  Disorderly 
Conduct,  etc. — We  have  already  considered  when  an  indictment  for 
an  assault  will  be  considered  as  for  the  "same  offense"  as  that 
charged  in  an  indictment  for  a  riot,  an  affray  or  a  breach  of  the 
peace:  Supra,  VI,  g,  8,  9,  10.  As  regards  these  various  offenses 
inter  sese,  it  is  held  that  a  conviction  for  riot  is  a  bar  to  a  prosecu- 
tion for  disturbing  a  religious  meeting:  State  v,  Townsend,  2  Harr. 
(Del.)  543;  and  it  is,  in  the  same  case,  said  to  be  a  bar  to  an  indict- 
ment for  the  rout  and  also  for  the  unlawful  assembly  which  every  riot 
necessarily  includes.  In  Hurd  v.  State,  2  Root  (Conn.),  186,  it  is  said 
that  a  conviction  of  breach  of  the  peace  before  a  justice  is  no  bar  to 
an  information  for  a  riot.  The  case  evidently  proceeds,  however,  on 
the  theory  that  a  prosecution  for  a  less  offense,  though  included  in 
the  greater,  cannot  bar  a  subsequent  prosecution  for  the  greater — 
a  proposition  already  considered  and  found  to  be  unsupportable  on 
principle:  Supra,  V,  d.  In  Eeddy  v.  Commonwealth,  97  Ky.  784,  3 J 
S.  W.  730,  a  prosecution  for  injury  to  a  courthouse,  in  violation  of 
statute,  was  held  barred  by  a  former  conviction  for  breach  of  the 
peace  by  firing  off  pistols.  This  would  seem  to  be  somewhat  doubt- 
ful, the  only  element  common  to  both  charges  being,  as  was  aptly 
said  in  State  v.  Ross,  72  Tenn.  (4  Lea)  442,  in  another  connection, 
^'the  noise  of  the  pistols."  In  Smith  v.  State,  67  Miss.  116,  7  South. 
208,  it  was  held  that  an  acquittal  of  assault  and  battery  ("and  the 
use  of  profane  language  in  the  presence  of  a  congregation  assembled 
for  public  worship")  is  not  a  bar  to  an  indictment  for  disturbing 
religious  worship  by  the  assault  and  battery  and  by  profane  swear- 
ing:  See,  also.  Ball  v.  State,  67  Miss.  358,  7  South.  353. 

1.  Homicide. 
1.  Degrees  of,  and  Manslaughter.- One  charged  with  murder  may, 
of  course,  on  that  charge,  be  convicted  of  any  degree  of  that  offense 
or  of  manslaughter.  Accordingly,  a  prosecution  for  murder  is  a  bar 
to  a  JTubsequent  prosecution  for  manslaughter:  State  v.  Standifer,  5 
Port.  523;  Henry  v.  State,  33  Ala.  389;  State  v.  Shepard,  7  Conn.  54; 
and  e  converso,  a  prosecution  on  a  charge  of  manslaughter  is  a  bnr 
to  a  subsequent  prosecution  for  murder:  See  Moore  v.  State,  71  Ala. 
307;  People  v.  ITunckeler.  48  Cal.  331;  Stnie  v.  Shepard,  7  Conn.  54; 
State  v.  Foster,  33  Iowa,  525;  Lohman  v.  People,  1  N.  Y.  379,  49  Am. 
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Dec.  340.  In  the  cnso  last  citcil  the  rule  that  an  acquittal  of  man- 
slaughter bara  an  inrlictment  for  nuiriler  is  said  to  be  an  exception 
to  the  general  rule  that  "a  conviction  or  acquittal  for  a  minor  of- 
fense is  no  bar  to  a  prosecution  for  the  greater."  The  general  rule  is, 
however,  as  has  been  seen  (supra,  V,  <1),  by  the  weifjbt  of  reason  and 
authority,  just  the  opposite,  and  the  rule  that  a  prosecution  for  man- 
slaughter bars  a  subsequent  prosecution  for  the  same  killing,  charged 
as  murder,  is  in  line  with  the  general  rule  that  a  prosecution  for  a 
less  is  a  bar  to  a  subsequent  prosecution  for  a  greater  ofTense  in 
which  the  less  is  necessarily  included,  where  a  conviction  of  the  less 
offense  may  be  had  on  a  prosecution  for  the  greater. 

In  ITilands  v.  Commonwealth,  114  Pa.  St.  372,  6  Atl.  267,  it  is  hold 
that  since  involuntary  manslaughter,  being  a  misdemeanor  only,  is 
not  a  possible  verdict  on  a  charge  of  murder,  a  prosecution  and  ac- 
quittal of  murder  is  not  a  bar  to  a  subsequent  charge  of  involuntary 
manslaughter.  To  the  same  effect,  see  Commonwealth  v.  Skeels,  1.1 
Pa.  Co.  Ct.  Pep.  174.  Compare,  also,  Flynn  v.  State  (Tex.  Cr.  App.), 
66  S.  W.  551. 

2.  And  Other  Offenses. — An  acquittal  on  the  charge  of  murdering 
?n  unborn  cliild  is  not,  it  is  held,  and  properly,  in  State  v.  Elder,  65 
Ind.  2S2,  32  Am.  Eep.  69,  for  the  same  offense  as  a  subsequent  charge 
based  upon  the  same  transaction  for  attempting  to  produce  a  mis- 
carriage. In  Lohman  v.  People,  1  N.  Y.  379,  49  Am.  Dec.  340.  On 
the  other  hand,  it  is  said  that  a  conviction  under  one  statute  makin;> 
it  a  misdemeanor  to  administer  drugs  to  a  pro^nant  female  with  the 
intent  to  prodwce  a  miscarriage  would  be  a  bar  to  a  subsequent  prose- 
cution under  a  statute  making  the  same  acts  done  with  intent  to 
destroy  the  life  of  tlie  child  a  felony  if  tlie  result  intonded  is  effected. 
This  result  is,  however,  expressly  put  by  the  court  on  a  ground 
other  than  that  of  the  proliibition  against  double  jeopardy  for  the 
same  offense.  Tliere  is  eertainly  no  identity  of  offenses  sucli  as  is 
required  to  sustain  the  plea  of  former  jeopardy. 

In  the  frequently  cited  case.  State  v.  Cooper,  13  N.  J.  L.  3iJl,  L'3 
Am.  Dec.  490,  it  was  hebl  tliat  wliere  the  burning  of  houses  resultod 
in  the  death  of  a  person,  a  prosecution  for  arson  was  a  har  to  a  sub- 
sequent prosecution  for  murder.  So  it  is  held  that  a  trial  of  a  ser- 
vant for  the  murder  of  his  master  is  a  bar  to  a  subsequent  charge 
of  petit  treason  and  e  converse:  State  v.  Shepard,  7  Conn.  54;  State 
V.  Townsend,  2  iTarr.  (Del.)  543,  2  Hale's  Pleas  of  the  Crown.  240. 
On  the  other  hand,  a  prosecution  for  infanticide  is  not  barred  by  a 
prior  conviction  for  the  offense  of  concealing  the  birth  of  a  hastar.! 
child:  State  v.  Morgan,  95  N.  C.  641;  nor  is  a  prosecution  for  carry- 
ing weapons  a  defense  to  a  charge  of  murder  for  a  killing  committe  1 
with  such  weapons:  State  v.  Hall,  50  Ark.  28,  6  South.  30.  See  as  :■> 
the  identity  of  the  offenses  of  assault  and  homicide,  sujTa,  YI.  g,  4. 

j.  Rape  and  Other  Offenses.— In  tln^  api>lication  of  tli'^  t'^sts  of 
identity  to  rape  ami  kindred  offenses,  it  has  been  held  that  a  prose- 
Am.    St.   Rep.,   Vol.   92—10 
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ciition  for  the  former  offense  is  not  a  bar  to  a  subsequent  prosecu- 
tion for  incest:  Stewart  v.  State,  35  Tex,  Cr.  Eep.  174,  60  Am.  St. 
Eep.  35,  32  S.  W.  766;  or  of  seduction:  Hall  v.  State,  134  Ala.  90,  32 
South.  750.  In  neither  case  would  the  facts  alleged  in  one  indict- 
ment be  sufficient  to  convict  under  the  other.  In  those  states,  how- 
ever (as  in  Pennsylvania),  where  fornication  is  a  crime,  it  is  evi- 
dently an  essential  ingredient  of  all  of  the  various  offenses  of  this 
general  class  (rape,  seduction,  adultery,  incest,  etc.),  and  the  alle- 
gations of  one  indictment,  if  proved  under  any  other,  would  be  suffi- 
cient to  convict  the  defendant  of  fornication.  Accordingly,  where 
the  law  is  such,  a  prosecution  for  rape  would  constitute  a  bar  to  a 
subsequent  prosecution  for  another  offense  of  the  class  nani'l:  Com- 
monwealth V.  Mcllvain,  17  Pa.  Co.  Ct.  Rep.  174,  5  Pa.  Dist.  Rep.  17') 
(rape  and  adultery);  Commonwealth  v.  Walker,  3  Pa.  Dist.  Rep.  348 
(rape,  and  fornication  and  bastardy) ;  Commonwealth  v.  Arner,  149 
Pa.  St.  35,  24  Atl.  83  (rape  and  fornication  and  bastardy). 

k.    Adultery,  Bigamy,  Seduction,  etc. 

1.  Generally. — So  in  Pennsylvania,  for  the  same  reason,  a  prose- 
cution for  fornication  and  ba.stardy  is  held  to  be  for  the  "same  of- 
fense" as  one  for  seduction:  Dinkey  v.  Commonwealth,  17  Pa.  St. 
126,  55  Am.  Dec.  542;  (Jommonwoalth  v.  Buck,  3  Lane.  Law  Rev.  138. 
In  both  a  verdict  of  guilty  of  fornication  is  pos^sible,  and  to  allow 
both  proaoeutions  would  be  to  put  the  defendant  twice  in  jeopardy 
on  that  charge.  In  most  states,  however,  this  consideration  is  not 
present,  and  it  has  been  held  that  a  prosecution  for  adultery  is  not 
a  bar  to  a  subsequent  charge  of  seduction:  Smith  v.  Comiuonwealtli, 
17  Ky.  Law  Rep.  541,  32  S.  W.  137.  So  a  prosecution  for  bi<.'-niuv  is 
held  not  to  be  for  the  same  offense  as  a  charge  of  adultery:  Swan- 
court  v.  State,  4  Tex.  App.  105;  or  of  illegal  cohnbitation:  Brewer 
V.  State,  59  Ala.  101.  In  the  case  of  bigamy,  the  offense  consists  in 
the  marrying  while  the  other  spouse  is  living,  while  tlie  other  offousos 
are  based  upon  the  coliabitation.  Similnrly,  a  conviction  for  ab- 
duction is  not  a  bar  to  prosecution  for  contrncting  a  nianinge  with 
the  person   abducted:   State  v.  McCormick,  9  N.  J.  Law  .T.   152. 

2.  Adultery  and  Lewd  Cohabitation. — In  Morey  v.  Commonwealth, 
108  Mass.  433,  the  defendant,  after  a  conviction  for  lewd  and  las- 
civious cohabitation,  was  put  on  trial  for  adultery,  the  transactions 
on  wliich  the  latter  charge  were  Imsed  being  alleged  to  have  oc- 
curred witliin  the  same  period  of  lime  as  that  covered  by  the  first 
charge.  The  court  liold,  liowover,  tli:it  tlie  offenses  wore  not  in  law 
tlie  same.  Cray,  .T..  in  (leli\'orin"-  tlie  ojnnion  of  the  court,  stiiil:  ''Tlie 
indictment  for  lewd  and  lnsci\ieiis  coluil  it''f.'nn  cont;)ined  no  aver- 
ment and  required  no  ]iroof  that  eitlier  of  the  parties  was  ma-ried, 
but  did  require  pronf  tl-'^t  tliev  dw-'t  or  lived  foretl.er,  and  would 
not  be  suTip  '''t-'^'l  by  jiroof  of  a  single  secret  act  of  unlawful  infer- 
course:  ('n.,M>'nn  we-lth  v.  Ciil.'P,  10  :\I;)^-!5.  153.  The  indictment 
for    adult  M--     r'Ucjed    and    require;!    f.ronf   that    the   plaintiff   in    error 
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was  married  to  another  woman,  and  would  be  Batisfied  by  proof  of 
that  fact  and  of  a  single  act  of  unlawful  intercourse.  Proof  of  un- 
lawful intercourse  was,  indeed,  necessary  to  sup{)ort  such  indictment. 
But  the  plaintiff  in  error  could  not  have  been  convicted  upon  the 
first  indictment  by  proof  of  such  intercourse  and  of  his  marriage 
without  proof  of  continuous  unlawful  cohabitation;  nor  upon  the 
second  indictment  by  proof  of  such  cohabitation  without  proof  of 
his  marriage.  Full  proof  of  the  offense  charged  in  either  indictment 
would  not,  therefore,  of  itself  have  warranted  any  conviction  upon 
the  other.  The  necessary  consequence  is,  that,  assuming  that  proof 
of  the  same  act  or  acts  of  unlawful  intercourse  was  introduced  on 
the  trial  of  both  indictments,  the  convif^tion  upon  the  first  indict- 
ment was  no  bar  to  a  conviction  and  sentence  upon  the  second." 

This  result,  while  logically  justifiable,  is  one  of  the  cases  in  which 
the  application  of  any  generally  adopted  test  of  identity  leails  to 
practical  injustice,  and  in  Ex  parte  Nielsen,  131  U.  S.  176,  9  Sup. 
Ct.  Eep.  G72,  it  is  held  that  a  prosecution  and  conviction  of  the  de- 
fendant for  unlawful  cohabitation  with  more  than  one  person  as  his 
wife  was  a  bar  to  subsequent  prosecution  for  adultery  based  upon 
the  acts  of  sexual  intercourse  during  the  period  covered  by  the  first 
prosecution.  The  court,  speaking  through  Mr.  Justice  Blatchford, 
says:  "Living  together  as  man  and  wife  is  what  we  decided  [in  In 
re  Snow,  120  U.  S.  274,  7  Sup.  Ct.  Rep.  556]  was  meant  hy  unlawful 
cohabitation  under  the  statute.  Of  course,  that  includes  sexual  in- 
tercourse. And  this  was  the  integral  part  of  the  adultery  charged 
in   the  second   indictment,   and  was   covered   by   and   included   in    the 

first  indictment  and  conviction The  petitioner's  sentence   and 

the  punishment  ho  underwent  on  the  first  indictment  was  for  that 
entire,  continuous  crime.  It  included  the  adulti-ry  charged.  To 
convict  and  punish  him  for  that  also  was  a  second  conviction  and 
punisliment  for  the  same  offense.  Whether  an  ac(iuittal  would  have 
had  the  same  effect  to  bar  the  second  indictment  is  a  different  ques- 
tion, on  which  we  exjiress  no  ojiinion.  [See  supra,  V,  h,4.]  Wo  are 
satisfied  that  a  conviction  was  a  good  bar,  and  that  the  court  was 
wrong  in  overruling  it.  We  think  so  because  the  mati>rial  part  of 
the  adultery  charged  was  comprised  within  the  unlawful  coliabita- 
tion  of  which  the  prisoner  was  already  convicted,  and  for  which  lie 
had  suffered  punishment." 

The  court  attempts  to  distinguish  the  Massnchusotts  case  (Morey 
V.  Commonwealth,  108  ^lass.  433)  as  follows:  "The  crime  of  loose 
[lewd]  and  lascivious  coliaViitation  did  not  necessarily  ittiply  scxu-'l 
intercourse,  like  that  of  living  together  as  man  and  wife,  th')u::h 
strongly  presumptive  of  it."  It  would  seem,  however,  that  it  is  so 
very  "strongly  presumptive"  as  to  amount  to  a  necssiry  implica- 
tion, and   the  two  cases  seem   in   conflict. 

1.  Arson  (Degrees  of,  and  C-her  Offonses).— We  1m ve  already 
seen  the  effect  of  tlie  doctrine  a'l'Mnst  sii'ittin-::  ,iT  ,„..p^  wpon  'he 
crime   of   arson   where    one   fire   consumes   several    (liiVcrent    buildings 


148  Ameuican  State  IietortSj  Vol.  92.     [California, 

or  articles  (siipra,  V,  f,  6),  anil  that  a  pros'^ciition  for  arson  will 
bar  a  subsequent  prosecution  for  nuinlor  where  a  person  is  killed 
in  the  firo:  State  v.  Cooper,  13  N.  ,T.  I..  301.  25  Am.  Dec.  490. 
A  trial  for  a  lesser  deprree  of  arson  will,  on  well-settled  principles, 
bar  a  subsequent  prosecution  for  a  hij^hor  (iegToe  of  the  same  offense, 
although  the  first  charge  is  but  a  misdemeanor,  and  the  second  is  a 
felony:  Commonwealth  v.  Squire,  42  jMass.  258.  (Compare,  however, 
Walker  v.  State,  61  Ala.  30.)  Where  tliere  is  a  variance  on  the  first 
trial,  as  where  the  date  alleged  is  impossible,  or  where  the  indict- 
ment charges  arson  of  a  building  other  than  a  dwelling-house,  while 
the  proof  shows  that  a  dwelling  was  burned,  an  acquittal  will  not 
bar  a  s>ibsequent  prosecution  on  an  indicttuent  alleging  the  facts  as 
they  exist:  People  v.  Handley,  93  J^lich.  46.  52  N.  W.  1032;  State  v. 
Jenkins,  20  S.  C.  351  (see  supra,  V,  e).  But  this  class  of  eases  is 
to  be  distinguished  from  that  already  referred  to,  where  the  same 
act  results  in  burning  both  a  dwelling-house  and  another  building, 
and  where  the  prosecution  seeks  to  split  the  offense  and  prosecute 
for  both:  State  v.  Emerson,  53  N.  H.  619,  and  supra,  V,  f,  6. 

m.     Forgery,    etc. 

1.  Forgery,  and  the  Uttering  of  Forged  Instruments.— Forging  an 
instrument  is  not  the  same  offense  as  uttering  such  an  instrument, 
and  a  prosecution  upon  one  of  these  charges  is  not,  therefore,  a  bar 
to  a  subsequent  prosecution  for  the  other:  Harrison  v.  State,  36  Ala. 
248;  Beyerline  v.  State,  147  Ind.  125,  45  N.  E.  772;  State  v.  William?, 
152  Mo.  115,  75  Am.  St.  Rep.  441,  53  S.  W.  424;  Hooper  v.  State,  30 
Tex.  App.  412,  28  Am.  St.  Kep.  926,  17  S.  W.  1066;  Ke.ldick  v.  State, 
31  Tex.  Cr.  Rep.  587,  21  S.  W.  684;  Green  v.  State,  36  Tex.  Cr.  l!ep. 
109,  35  S.  W.  971;  Preston  v.  State,  40  Tex.  Cr.  Rep.  72,  48  S.  W, 
581,  41  Tex.  Cr.  Rep.  300,  53  S,  W.  127,  881  (rehearing  denied),  53 
S.  W.  881,  and  see  supra,  V,  h,  5,  for  Texas  statutes.  See,  also,  Mar- 
shall V.  State,  6  Neb.  120,  29  Am.  Ren.  363.  The  fact  tliat  the  in- 
dictment for  uttering  the  instrument  contains  an  allegation  that  the 
defendant  committed  the  forgery  is  immaterial,  where  the  indictment 
would  not  bo  sufficient  to  sustain  a  cnnNietion  for  forgery:  Peyerlin>i 
V.  State,  147  Ind.  125,  45  N.  E.  772.  In  People  v.  Allen,  1  Park.  Cr. 
Rep.  445,  it  was  held  that  where  the  defendn.nt  was  on  a  prior  charge 
acquitted  of  forging  a  note,  wliore  tlio  only  question  was  the  genuine- 
ness of  the  note,  he  cannot  tliereafter  lio  tried  for  uttering  the  same 
note.  Tf  sustainable  at  all.  tlie  case  is  not  one  of  former  jeopardy 
for  the  same  (iffenso.  but   of  fcirnipr  ad  indi'^ation. 

2.  Uttering  a  Forged  Instrument  and  False  Pretenses.— In  Ilnff 
V.  Coniuionwea.lt li,  19  Ky.  Law  l.'ep.  b>»'>4.  42  S.  W.  907,  it  is  held  that 
a  pros(^i'i)tion  1'or  uttering  a  fnrLTo.]  irf^triinient,  knowing  it  to  be 
forged  and  with  intent  to  d'^fraud.  i?  a  bar  to  a  su!  sequent  prosecu- 
tion basod  u])nn  the  same  facts  f.ir  olitaiaing  money  and  pro[iortv 
by  false  yiretenses  that  the  instrument  was  valid.  The  holding  seems 
proper,    since   the    facts   alleged    in    the    second    indictment    would,    if 
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proved  under  the  first,  have  been  suflicicnt  to  warrant  a  conviction: 
See,  however,  contra,  Commonwe.-ilth  v.  Quann,  2  Va.  Cas.  89.  In 
Baysinger  v.  State,  77  Ala.  60,  the  same  question  was  intended  to  bo 
presented  by  the  plea,  but  the  court  held  that  "a  general  averment 
that  the  offenses  are  based  on,  and  are  of,  the  same  transaction,  is 
not  tantamount  to  an  allegation  of  their  identity  in  fact  and  law," 
and  the  question  of  their  identity  was  not,  therefore,  considered. 
See,  in  this  connection,  Hirshfield  v.  State,  11  Tex.  App.  207,  as  to 
the  identity  of  the  offenses  of  knowingly  uttering  a  forged  instru- 
ment and  the  statutory  crime  of  "swindling." 

3.  Different  Forgeries.— We  have  already  seen  that  where  a  de- 
fendant has  several  forged  instruments  in  his  possession  with  intent 
to  utter  them  (supra,  V,  f,  4),  or  at  one  time  utters  several  such 
instruments  (supra,  V,  f,  5),  there  is  committed  but  one  offens", 
which  cannot  be  split  up  into  as  many  parts  as  there  are  instruments 
and  a  prosecution  had  for  each  part.  "Where  the  offense  charged 
is  a  forgery,  however,  the  forgery  of  each  instrument  is  itself  a 
crime,  and  a  prosecution  for  a  forgery  of  one  instrument  is  no  bar  to 
a  prosecution  for  the  forgery  of  another.  This  distinction  is  well 
brought  out  in  Barton  v.  State,  23  Wis.  587,  in  which  the  defendant 
forged  five  drafts,  each  on  a  blank,  and  all  of  them  on  one  sheet 
of  a  draft-book.  lie  afterward  uttered  them  at  the  same  time.  The 
court  says:  "The  forging  of  each  draft  was  a  distinct  and  separate 
offense  by  itself:  Eev.  Stats.,  c.  166,  sec.  1.  The  fact  that  the  five 
drafts  were  each  for  the  same  amount,  and  upon  the  same  sheet  of 
paper,  is  entirely  immaterial.  They  were  five  distinct  and  separate 
forgeries.  The  uttering  of  the  five  drafts,  under  the  circumstances, 
would  be  one  indivisible  act."  See,  to  the  same  effect,  Innian  v. 
State,  35  Tex.  Cr.  Kep.  36.  30  S.  W.  219. 

In  Calliver  v.  Commonwealth,  90  Ky.  262,  13  S.  W.  922,  it  was 
held,  in  accordance  with  principles  already  considered  (supra,  V,  c. 
2),  that  an  immaterial  variance  between  one  charge  of  forgery  (in 
which  defendant  was  alleged  to  have  forged  an  entire  note)  and 
another  charge  for  the  forgery  of  the  same  instrument  (in  which  he 
was  alleged  to  have  merely  altered  certain  figures)  did  not  make  tho 
two  charges  for  a  different  "offense."  On  proof  of  the  facts  allege.i 
in  the  second  indictment,  defendant  might  have  been  convicted  on 
the  first,  and  the  two  charges  were  therefore  for  the  "same  offense." 

n.  Larceny. 
1.  Various  Degrees  of. — Where  one  has  been  prosecuted  for  }>etit 
larcenv,  he  is  not  thereafter  subject  to  a  prosecution  for  any  other 
grade  of  that  offense,  based  upon  the  same  theft:  Storrs  v.  State, 
129  Ala.  101,  29  South.  77S;  Southworth  v.  State,  42  Ark.  270;  Pcdplo 
V.  Xy  Sam  Chung.  94  Cal.  304.  28  Am.  St.  \ie\\  129,  29  V:\c.  r.42; 
State  V.  Murry,  55  lowr.,  530.  8  X.  W.  35't.  S'-e.  also,  ComiiKinweali  h 
V.  Squire,  42  ^Tas«.  258:  State  v.  Martiii.  7C,  Mo.  3:!7.  X<ir  is  it 
material    that    in    one    of    the    indictments    tlie    otT<>nse    is    rl;;ir<:el    a3 
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larceny  from  a  dwelling:  Powell  v.  State,  89  Ala.  172,  8  South.  109; 
or  as  from  a  shop:  State  v.  Wiles,  26  Minn.  381,  4  N.  W.  615;  or 
as  from  the  person:  People  v.  Ny  Sam  Chung,  94  Cal.  304,  28  Am. 
St.  Rep.  129,  29  Pac.  642;  State  v.  Gleason,  56  Iowa,  203,  9  N.  W. 
126.  Proof  of  the  facts  alleged  in  an  indictment  for  any  of  these 
offenses  would  necessarily  convict  the  defendant  of  larceny. 

2.  And  Receiving  Stolen  Goods.— Larceny  is  not,  however,  the 
same  offense  as  knowingly  receiving  stolen  goods.  "The  constitu- 
ents of  the  two  offenses  of  larceny  and  receiving  stolen  goods  are 
altogether  different.  In  the  former  offense  the  accused  is  guilty 
of  the  felonious  taking  and  carrying  away  of  the  goods  of  another. 
In  the  latter  he  is  guilty  of  receiving  goods  which  had  been 
taken   and  carried   away  by   another.     Under  an  indictment   for  the 

former  there  can  be  no  conviction  of   the  latter The   offense 

of  larceny  is  perfected  before  that  of  receiving  stolen  goods  can  be 
perpetrated":  Foster  v.  State,  39  Ala.  229.  To  the  same  effect  is 
George  v.  State,  59  Neb.  163,  80  N.  W.  486.  Compare,  however, 
United  States  v.  Harmison,  3  Saw.  556,  Fed.  Cas.  No.  15,308. 

3.  And  False  Pretenses. — Nor  is  a  prosecution  for  larceny  a  bar 
to,  or  barred  by,  a  prosecution  for  obtaining  money  or  goods  under 
false  pretenses.  The  two  offenses  are  different  in  their  nature,  and 
Ihe  evidence  sufficient  to  convict  on  one  charge  would  render  a  con- 
viction on  the  other  impossible:  Dominick  v.  State,  40  Ala.  680,  91 
Am.  Dec.  496;  Sims  v.  State,  21  Tex.  App.  649,  1  S.  W.  465;  State  v. 
Reiff,  14  Wash.  664,  45  Pac.  318;  Regina  v.  Henderson,  2  Moody,  192,  1 
Car.  &  M.  328. 

4.  And  Robbery.— Robbery  is  defined  as  "larceny  by  violence 
from  the  person  of  one  put  in  fear":  2  Bishop's  New  Criminal  Law, 
sec.  1156.  It  is,  therefore,  a  simple  larceny  aggravated  by  other  cir- 
cumstances. Accordingly,  it  is  held  that  larceny  and  robbery  are 
the  "same  offense"  within  the  meaning  of  the  rule  against  double 
jeopardy  for  the  saiuo  offense.  Proof  of  the  facts  necessarily  alleged 
in  an  indictment  for  robbery  would  convict  of  larceny:  State  v. 
Shepard,  7  Conn.  54;  Ilickey  v.  State,  23  Ind.  21;  State  v.  Mikcsoll, 
70  Iowa,  176,  30  N.  W.  474;  People  v.  McGowan,  17  Wend.  386;  State 
V.  Lewip,  9  N.  C.  (2  Hawks)  98,  11  Am.  Dec.  741;  contrn,  soe  State 
V.  Farrand,  1  Root  (Conn.),  446.  INIr.  Wharton  (Wharton's  Criniin;il 
Law,  sec.  565),  referring  to  State  v.  Lewis,  9  N.  C.  (2  Hawks)  flS, 
11  Am.  Dec.  741,  says:  "It  has  been  ruled  in  North  Carolina  thnt 
a  conviction  for  larceny  barred  an  indictment  for  robbery,  the  goods 
being  the  same.  But  those  cases  cannot  be  sustained  except  on  the 
assumption  that  on  the  lirst  trial  tlio  defendant  could  have  been 
legally  convicted  of  tlie  major  offense,  and  that  his  nonconviction 
was  equivalent  to  an  acquittal."  No  such  assumj)tion  is  at  all 
necessary  to  support  those  eases,  which  are  sustainable  on  the  gen- 
eral rule  that  a  prosecution  for  a  iiiinor  offense  jjreiduiles  a  aul>sy 
«]iiciii  prosecutiim  for  a  greater  offense  in  wliicli   it  is  included,  whcr«> 
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on  this  poooml  prostration  llic  doron'lant  nii<.'li)-  Vio  con'/ifto'l  of  flie 
loss  offense  (soc  sii]>ra,  V,  d).  The  idontity  of  the  ofTotiso  of  rol)l  (mv 
with  a  chrirgo  ot  assault  based  iifxni  tlie  violence  oii^.jdoyed  in  the 
robbery  has  already  be<>n  considered:   Supra,  VI,  g,  G. 

5.  And  Burglary.— Burglary,  unlike  robbery,  does  not  include  aa 
an  essential  element  the  crime  of  larceny.  It  is  a  breaking  and  en- 
tering of  another's  dwelling  in  the  night-time  with  intent  to  commit 
a  felony  therein.  The  felony  contemplated  need  not  be  larceny,  nor 
need  it  be  consummated.  The  offense  of  burglary  is  complete  the 
moment  the  offender  breaks  and  enters  with  felonious  intent.  Ac- 
cordingly, by  the  weight  of  authority  and  the  better  reason,  a  prose- 
cution for  burglary  is  not  for  the  same  offense  as  a  prosecution  for 
the  larceny  committed  after  the  burglary,  and  in  the  execution  of 
the  felonious  intent.  Proof  of  the  facts  alleged  in  one  charge  would 
not  convict  under  the  other:  Gordon  v.  State,  71  Ala.  315;  Wilson 
V.  State,  24  Conn.  57;  State  v.  Warner,  64  Ind.  572;  State  v.  Tngalls, 
98  Iowa,  728,  68  N.  W.  445;  State  v.  Shaw,  5  La.  Ann.  342;  People  v. 
Parron,  80  Mich.  567,  45  N.  W.  514;  Territory  v.  Willard,  8  Mont. 
328,  21  Pac.  301;  People  v.  McCloskey,  5  Park.  Cr.  Eep.  57;  Howard 
V.  State,  8  Tex,  App.  447;  Smith  v.  State,  22  Tex.  App.  350,  3  S.  W. 
238;  Loakman  v.  State,  32  Tex.  Cr.  Eep.  563,  25  S.  W.  22;  Fielder  v. 
State,  40  Tex.  Cr.  Eep,  184,  49  S.  W.  376. 

The  authorities  are  not,  however,  in  entire  harmony  as  to  this. 
Opposed  to  the  view  above  considered  are  cases  holding  that  an  in- 
dictment for  burglary  is  for  the  same  offense  as  an  indictment  for 
the  larceny  committed  at  the  time,  and  that  a  prosecution  for  one 
is  a  bar  to  a  subsequent  prosecution  for  the  other.  Most  of  these 
cases  proceed  upon  the  view  (already  considered:  Sec  supra,  V, 
b,  4)  taken  by  Waite,  C.  J.,  in  his  dissenting  opinion  in  Wilson  v. 
State,  24  Conn.  571,  that  since  both  may  be  joined  in  one  count,  they 
constitute  but  a  single  offense,  which  cannot  be  split  and  prosecuted 
in  parts  by  the  state:  Triplett  v.  Commonwealth,  84  Ky.  103,  1  S.  W. 
84;  State  v,  De  Graffenreid,  68  Tenn.  (9  Baxt.)  287;  Benton  v. 
Commonwealth,  91  Va.  782,  21  S.  E.  405.  See,  also,  People  v.  Smith, 
57  Barb.  46,  and  Commonwealth  v.  Todrick,  1  Pa.  Svip.  Ct.  555,  38 
Week.  N.  C.  215.  (Cited  supra,  VT,  c.)  So,  also,  the  fact  that  evi- 
dence of  the  larceny  might  be,  or  actually  was,  introduced  to  show 
the  felonious  intent  which  accompanied  the  breaking  and  entering 
is  deemed  in  many  of  these  cases  to  show  "in  some  sense"  a  prior 
jeopardy  on  the  charge  of  larceny:  Copenhaven  v.  State,  15  Ga.  264 
(explaining  Roberts  v.  State,  14  Ga.  8,  58  Am.  Dec.  52S) ;  Triplett  v. 
Commonwealth,  84  Ky.  193,  1  S.  W.  84.  In  the  case  last  cited,  the 
result  reached  is  conceded  to  be  adverse  to  the  weight  of  authority, 
but  it  is  said  that  "the  whole  reason  and  philosophy  of  the  law,  as 
well  as  justice  to  the  accused,  require  a  different  ruling."  In  Jones 
v.  State,  55  Ga.  625,  the  same  result  is  reached,  but  by  the  applica- 
tion of  the  "same  transaction"  test,  which  obtains  in  Georgia   (sea 
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supra,  p.  lOS,  an.l  Gully  v.  State,  1]G  Ca.  527,  42  S.  E.  790),  but  not 
jjon  orally. 

In  Rex  V.  A^'anJcrcomb,  2  Leach  C.  C.  70S.  it  is  said  that  hnrglary 
is  of  two  sorts:  First,  breakinjx  fviul  entering  a  dwelling-house  in 
the  night-time  and  stealing  goods  therein;  secondly,  breaking  and 
entering  a  dwelling-house  in  the  night-time,  with  intent  to  commit  a 
felony,  although  the  meditated  felony  be  not  in  fact  committed. 
These  two  sorts  were  there  held  to  be  distinct  offense«,  proof  of  one 
not  warranting  a  conviction  on  a  charge  of  the  other. 

Whether  the  first  or  the  two  "sorts"  of  burglary  named  is  bur- 
glary at  all  is  perhaps  doubtful  Csee  Wood  v.  State,  4G  Ga..  322),  but 
is  a  question  which  need  not  be  here  discussed.  The  offenses  of 
burglary  and  larceny  may,  it  is  commonly  held,  be  joined  in  one 
count,  that  is,  there  may  be  an  allegation  of  a  breaking,  etc.,  with 
intent  to  steal  and  an  allegation  of  the  commission  of  the  theft: 
Cheek  v.  State,  38  Ala.  227;  Bell  v.  State,  48  Ala.  684,  17  Am.  Eep. 
40;  Gordon  v.  State,  71  Ala.  315;  State  v.  Martin,  76  Mo.  337;  State 
V.  Bruffey,  11  Mo.  App.  79;  People  v.  Smith,  57  Barb.  46;  Davis  v. 
State,  43  Tenn.  (3  Cold.)  77;  Benton  v.  Commonwealth,  91  Va.  782, 
21  S.  E.  495.  (See,  however,  Wilson  v.  State,  24  Co"nn.  57;  Territory 
V,  Willard,  8  Mont.  328,  24  Pac.  301.)  On  such  an  indictment  the 
defendant  may,  it  seems  by  the  weight  of  authority,  be  convicted  of 
either  offense,  the  burglary  or  the  larceny,  and  a  prosecution  thereon 
is,  therefore,  a  bar  to  a  subsequent  prosecution  for  either:  Bell  v. 
State,  48  Ala.  684,  17  Am,  Eep.  40;  People  v.  Smith,  57  Barb.  46; 
State  V.  Lewis,  9  N.  C.  (2  Hawks)  98,  11  Am.  Dec.  741  (a  prosecu- 
tion for  robbery  held  barred  by  prior  one  for  burglary  and  larceny) : 
Turner  v.  State,  22  Tex.  App.  42,  2  S.  W.  619.  See,  also,  Wilson  v. 
State,  24  Conn.  57,  and  compare  Davis  v.  State,  43  Tenn.  (3  Cold.) 
77;  Howard  v.  State,  8  Tex.  App.  447;  Loakman  v.  State,  32  Tex.  Cr. 
Eep.  563,  25  S.  W.  22. 

6.  And  Embezzlement. — Larceny  and  embezzlement  are  not  the 
same  offense,  and  a  prosecution  for  one  is  not  a  bar  to  a  prosecution 
for  the  other.  Indeed,  proof  of  one  negatives  guilt  of  the  other: 
People  V.  Burch,  1  N.  Y.  St.  Eep.  751;  People  v.  Nichols,  3  Park.  Cr. 
Eep.  579.  In  Commonwealth  v.  Tenney,  97  Mass.  50,  after  an  ac- 
quittal on  a  charge  of  the  larceny  of  certain  bonds,  the  defendant 
was  placed  on  trial  for  a  violation  of  a  statute  making  it  larceny 
for  any  officer  or  employ^  of  a  bank  to  convert  to  his  own  use  any 
money,  securities,  etc.,  deposited  in  the  bank,  whether  the  offender 
was  intrusted  with  the  custody  thereof  or  not.  To  this  second 
charge  the  defendant  pleaded  autrefois  acquit.  The  court  held, 
however,  that  since  it  did  not  appear  that  the  defendant  was  not  in- 
trusted with  the  custody  of  the  bonds,  the  plea  was  demurrable.  The 
argument  of  the  court  is  that  under  the  statute  "the  giiilt  and  punish- 
ment of  an  officer  of  a  bank  or  a  person  employed  in  it,  who  fraudu- 
lently converts  to  his  own  use  the  property  of  any  person  deposited 
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in  tlie  bank,  is  ma'lo  the  snino,  ■u-liothcr  lie  wn.s  or  vras  not  intrust' 

with    the    custody    tliereof But    proof    that    he    was    intrustcl 

with  the  property  wonlil  have  defeated  the  first  iivlir-tment.  It  does 
not  appear  whether  the  evidence  at  the  trial  of  the  present  case 
showed  that  he  was   or  was  not  intrusted  with   the   custody   of  the 

property  taken In  tlie  present  case,  the  plea  does  not  answer 

the  indictment,  but  only  one  aspect  of  the  evidence  by  which  it  may 
have  been  supported."  The  case  seems  wrong.  Proof  of  the  facts 
alleged  in  the  first  indictment  would  have  convicted  under  the  sec- 
ond. If  both  charges  are  sustainable  by  the  same  evidence,  it  is 
difficult  to  see  why  they  should  be  held  not  to  be  for  the  same  of- 
fense, siiii]dy  because  under  another  possible  state  of  facts  a  con- 
viction might  be  had  under  one  charge,  and  not  under  the  other. 

7.  And  Statutory  Offenses.— In  applying  the  general  principles  to 
determine  the  identity  of  larceny  and  various  statutory  offenses,  it 
has  been  held  that  the  former  offense  is  not  the  same  as  the  offense 
of  unlawful  conversion  of  an  estray:  Smith  v.  State,  85  Ind.  553;  and, 
on  the  other  hand,  it  has  been  held  to  be  the  same  offense  (as  re- 
gards a  plea  of  former  jeopardy)  as  willfully  driving  stock  from  its 
range:  McElmurray  v.  State,  21  Tex.  App.  691,  2  S.  W.  892  (see, 
also,  Campbell  v.  State,  22  Tex.  App.  262,  2  S.  W.  825),  or  of  defac- 
ing the  brand  on  cattle:  Powell  v.  State  (Tex.  Cr.  App.),  57  S.  W. 
94.  A  charge  of  larceny  of  a  hog  has,  however,  been  held  not  to 
charge  the  same  offense  as  does  a  prosecution  for  the  statutory  of- 
fense cf  wantonly  and  willfully  killing  a  hog:  State  v.  Ellison,  72 
Tenn.  (4  Lea)  229.  An  indictment  and  prosecution  for  the  violation 
of  a  statute  prohibiting  the  conversion  of  public  funds  has  been  very 
properly  held  a  bar  to  a  subsequent  prosecution  under  another  stat- 
ute prohibiting  the  conversion  of  revenue  funds  merely:  Monroe  v. 
State,  111  Ala.  15,  20  South.  634;  and  an  acquittal  of  the  offense  of 
falsely  pretending  to  have  been  robbed  of  public  revenue  funds  and 
a  conversion  of  the  same  to  the  defendant's  own  use  is  held  a  bar 
to  a  prosecution  for  failure  to  pay  over  the  same  funds:  State  v. 
Cameron,  50  Tenn.  (3  Heisk.)  78.  See,  also,  in  this  connection,  State 
v.  Howe,  27  Or.   138,  44  Pac.  672. 

0.  Burglary  and  the  Felony  Committed  After  the  Breaking  and 
Entering. — The  question  of  the  identity  of  offenses  as  regards  bur- 
glary arises  most  frequently  where  separate  prosecutions  are  at- 
tempted for  the  breaking  and  entering,  and  for  the  commission  of 
the  felony  intended  when  the  breaking  and  entering  was  eff'ected. 
Usually  this  felony  is  larceny,  and  the  identity  of  the  burglary  and 
the  larceny  has  already  been  considered:  Supra,  \J,  n,  5.  The 
principles  there  applied  are  equally  applicable  where  the  felony  is 
an  offense  other  than  larceny.  A  prosecution  for  burglary  is  ac- 
cordingly held  by  the  weight  of  authority  not  to  be  for  the  same 
offense  as  a  prosecution  for  the  felony  to  effect  which  the  breaking 
.and  entering  was  made,  such  as  robbery:  Adams  v.  State  (Tex.  Cr. 
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App.V  62  S.  W.  JOr.9.  {Svo,  however,  T^olierts  v.  State,  ]4  Oa.  8,  HS 
Am.  Pee.  528.  Copenhaven  v.  State,  15  Ga.  264,  already  eitCil  as 
oyiposed  to  weight  of  authority;  supra,  VJ,  n,  5.)  This  is  a  fortiori 
true  wliere  the  robbery  was  in  a  different  part  of  the  dwelling  and 
after  an  entrance  other  than  that  which  forms  the  basis  of  the 
burglary  charge:  People  v.  Kerm.  8  TTtah,  268,  30  Pac.  088.  In 
•  'ommonwealth  v.  I\eed,  4  Lane.  (Pa.)  89,  a  par<ion  for  a  rape  was 
held  to  include  a  pardon  for  a  burglary,  consisting  in  a  breakin;^ 
and  entering  with  intent  to  commit  the  same  rape.  On  princifilc, 
however,  the  rape  and  the  burglary  are  distinct  offenses:  See,  in 
this  connection,  Byas  v.  State  (Tex.  Cr.  App.),  41  Tex.  Cr.  Rep.  51, 
51  S.  W.  923.  A  prosecution  for  burglary  is  very  plainly  no  bar  to 
a  prosecution  for  receiving  stolen  goods.  They  have,  indeed,  not  a 
single  element  in  common:  Pat  v.  State,  116  Ga.  92,  42  S.  E.  389. 

p.  Embezzlement  and  Other  Offenses.— Embezzlement  is  not,  as 
W'->  have  seen  (supra,  152),  the  same  offense  as  larceny,  and  a  prose- 
cution for  the  one  crime  is  not  a  bar  to  a  prosecution  for  the  other. 
Nor  is  embezzlement  the  same  offense  as  obtaining  money  under  false 
pretenses,  although  the  transaction  which  amounted  to  the  conver- 
sion also  gives  rise  to  the  other  charge.  Thus,  where  one  intrusted 
with  the  goods  of  another,  fraudulently  pretending  them  to  be  his 
own,  sold  them  to  a  third  person,  he  became  subject  to  two  charges, 
each  independent  of  the  other,  one  for  embezzlement,  and  the  other 
for  false  pretenses:  State  v.  Faulkner,  39  La.  Ann.  811,  2  South. 
539.  A  prosecution  and  acquittal  for  the  embezzlement  of  certain 
cloth  is  not  a  bar  to  a  subsequent  prosecution  for  the  embezzlement 
of  the  overcoats  into  which  the  cloth  was  made:  Commonwealth  v. 
Clair,  7  Allen,  525;  nor  is  a  charge  of  embezzling  money  barred  by  a 
prior  acquittal  on  the  charge  of  embezzling  certain  drafts  of  which 
the  money  involved  in  the  second  indictment  is  the  proceeds:  State 
v.  Bacon  (Mo.),  70  S.  W.  473.  Both  of  these  cases  are  instances  of 
a  material  variance  between  the  indictment  and  the  proof  on  the 
first  trial,  by  reason  of  which  a  second  prosecution  is  necessitated: 
See  supra,  Y,  E. 

q.       Intoxicating  Liquors. 

1.  Several  Illegal  Sales  of.— Where  there  have  been  several  il- 
legal sales  of  liquor,  each  such  sale  is  a  distinct  offense  and  may 
be  prosecuted  as  such.  Concerning  this  the  cases  are  agreed,  but 
there  is  not  a  little  coatlict  as  to  when  the  several  prosecutions 
do  or  do  not  cover  the  same  oflTense,  and  by  what  test  this  is  to  he 
determined.  Ordinarily,  the  only  way  of  identifying  any  particular 
sale  is  by  alleging  the  date  of  sale  and  the  name  of  the  vendee. 
If,  however,  there  have  been  several  sales  to  one  party,  since  tlic 
time  alleged  is  not  material,  proof  of  any  one  of  sucli  sales  witli- 
in  the  period  of  the  statute  of  limitations  would  be  sufficient  to 
convict.  "Which,  therefore,  of  such  sales  may  be  m.ade  the  basis 
of  a  subsequent  prosecution  without  constituting  a  double  jeopardy f 
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This  question  we  have  already  considered  at  some  length  (suprn, 
Y,  g,  2,  C),  and  will  therefore  here  merely  refer  to  the  cases  in 
which  the  general  principles  there  discussed  have  been  applied  to 
offenses  arising  from  the  sale  of  intoxicating  liquors:  See  in  this 
connection,  State  v.  Nunnelly,  43  Ark.  68;  Emerson  v.  State,  43 
Ark.  372;  State  v,  Blahut,  48  Ark.  34,  2  S.  W.  190;  Evans  v. 
State,  54  Ark.  227,  15  S.  W.  360;  Deshazo  v.  State,  65  Ark.  38, 
44  S.  W.  453;  Craig  v.  State,  108  Ga.  776,  33  S.  E.  653;  McWilliams 
V.  State,  110  Ga.  290,  34  S.  E.  1016;  Keynolds  v.  State,  114  Ga.  265, 
40  S.  E.  234;  Brinkman  v.  State,  57  Ind.  76;  State  v.  Sterrenberg, 
69  Iowa,  544,  29  N.  W.  457;  State  v.  Shafor,  20  Kan.  226;  State 
V.  Kiihnke,  30  Kan.  462,  2  Pac.  689;  Commonwealth  v.  Goulet, 
160  Mass.  276,  35  N.  E.  780;  Rocco  v.  State,  37  Miss.  357;  State 
V.  Small,  31  Mo.  197;  State  v.  AVilson,  39  Mo.  App.  184;  State  v. 
Goff,  66  Mo.  App.  491;  State  v.  Stephens,  70  Mo.  App.  554;  State 
V,  Breeder,  90  Mo.  App.  169;  People  v.  Sinell,  131  N.  Y.  571,  30 
N.  E.  47,  affirming  58  Hun,  607,  12  N.  Y.  Supp.  40;  People  v. 
Cramer,  5  Park.  Cr.  Rep.  171;  State  v.  Cassety,  1  Rich.  (S.  C.)  90; 
Morton  v.  State,  37  Tex.  Cr.  Rep.  131,  38  S.  W.  1019;  Armstrong 
V.  State  (Tex.  Cr.  App.),  47  S.  W.  1006;  State  v.  Smith,  22  Vt. 
74.  See,  also,  Bainbridge  v.  State,  30  Ohio  St.  264  (several  sales 
of  skimmed  milk  with  intent  to  defraud  in  violation  of  statute) ; 
Downing  v.  State,  66  Ga.  160  (various  sales  of  kerosene  below 
standard  to  different  person— each  sale  a  distinct  offense).  Whether 
each  sale  is  a  distinct  offense  under  a  statute  prohibiting  the 
transaction  of  business  on  Sunday,  see  supra,  V,  f,  6. 

2.  One  Sale  Constituting  Several  Offenses.— One  sale  of  liquor 
may  constitute  several  offenses.  Different  circumstances  incident 
to  it  may  give  it  several  different  aspects,  each  violative  of  a  dif- 
ferent statute  and  each  constituting  in  the  eye  of  the  law  a  dis- 
tinct offense,  punishable  independently  of  any  other.  It  may  be 
a  sale  of  liquor  without  a  license,  and  at  the  same  time  a  sale 
of  liquor  to  a  minor.  To  prove  the  first  evidence  of  the  sale  and 
that  defendant  had  no  license  to  sell  is  all  that  is  required.  To 
prove  the  latter  it  must  be  shown  that  the  vendee  was  a  minor. 
Proof  of  the  facts  alleged  in  neither  indictment  would  be  suffi- 
cient to  convict  under  the  other,  and  a  prosecution  on  one  cliarge 
is,  therefore,  no  bar  to  a  prosecution  on  the  other,  although  both 
are  in  fact  based  upon  the  same  sale:  Ruble  v.  State,  51  Ark.  170, 
10  S.  W.  262;  Blair  v.  State,  81  Ga.  629,  7  S.  E.  855;  State  v. 
Gapen,  17  Ind.  App.  524,  45  N.  E.  678,  47  N.  E.  25;  Commonwealth 
V.  Vaughn,  101  Ky.  603,  42  S.  W.  117.  Similarly,  the  same  sale 
may  give  rise  to  the  two  offenses  of  selling  liquor  on  Sunday  and 
selling  liquor  without  a  license:  Smith  v.  State,  105  Ga.  724,  32 
S.  E.  127;  Commonwealth  v.  Trickey,  13  Allen,  559;  Arrington 
V.  Commonwealth,  87  Va.  96,  12  S.  E.  224;  of  selling  liquor  on 
Sunday  and  selling  liquor  to  one  visibly  intoxicated;  Altenburg  v. 
ComTTioaweaU.h.   126   Pa,    St.    602.   17   Atl.    799;    or    of    selling   liquor 
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%vithoiit  a  license  and  of  trn-lin;::  ^-itli  n  slave:  State  v.  Glasgow 
T)n<l.  (S.  ('.)  40;  State  v.  Sonnerkalb,  2  Xott  &  MeC.  (S.  0.)  2S0. 
Compare  dictum  in  :^rille^  v.  State,  3  Ohio  St.  475,  4S5.  Indeed, 
ilie  same  sale,  if  made  under  easily  imaginable  circumstances,  miflit 
lay  the  offender  oyien  to  almost  innumeralde  prosecutions,  each 
for  an  offense  in  law  different  from  any  other.  A  sale  without 
a  license  on  Sunday  to  a  boy  who  was  visibly  intoxicated  might 
furnish  the  prosecution  with  indictments  for  selling  without  a  li- 
cense, for  selling  liquor  on  Sunday,  for  selling  liquor  to  a  minor, 
and    for   selling   liquor   to    one   visibly   intoxicated. 

3.  Illegal  Sale  of,  and  Being  a  Common  Seller  of.— It  has  been 
held  that  the  offense  of  making  an  illegal  sale  of  intoxicating 
liquors  is  not  the  same  as  that  of  being  a  common  seller  of  such 
liquors,  and  that  a  prosecution  for  the  latter  is  no  bar  to  a  subse- 
quent prosecution  for  the  former.  The  view  of  these  cases  is  that 
in  a  trial  for  common  selling  the  single  acts  of  sale  are  not  ]irose- 
cuted,  but  are  shown  merely  as  evidence  of  the  larger  crime:  State 
V.  Coombs,  32  Me.  529;  State  v.  Maher,  35  Me.  225.  Compare,  also, 
State  v.  Flynn,  16  E.  T.  10,  11  Atl.  170  (cliarge  of  being  common 
drunkard  held  not  for  the  same  offense  as  specific  intoxications). 
In  other  states  the  view  is  taken  that  an  acquittal  of  being  a  com- 
mon seller  of  liquor  is  no  bar  to  a  subsequent  prosecution  for  each 
indivitlual  sale,  but  that  a  conviction  of  the  charge  of  common 
selling  is  such  a  bar.  The  reason  for  this  view  is  that  one  may 
be  innocent  of  the  offense  of  being  a  common  seller  (not  enough 
illegal  sales  having  been  proved  to  make  him  such),  and  yet  guilty 
of  making  individual  sales,  while  a  conviction  of  being  a  common 
seller  is  a  merger  of  all  the  single  sales:  Commonwealth  v.  Huilson, 
80  Mass.  (14  Gray)  11;  Commonwealth  v.  Keefe,  7  Gray,  332;  Morey 
V.  Commonwealth,  108  Mass.  433;  State  v.  Nutt,  28  Vt.  598. 

The  general  question  whether  there  exists  any  distinction  be- 
tween a  prior  conviction  and  a  jirior  acquittal  as  a  bar  to  a  sub- 
sequent prosecution  for  the  same  offense  hag  already  been  <!is- 
cussed:  Supra,  129  et  seq.  If  it  is  for  the  "same  offense,"  it  woul.i 
seem  that  former  acquittal  should  be  a  bar  quite  as  much  as  a 
conviction.  If  it  is  not  for  the  same  offense,  so  far  as  any  ques- 
tion of  double  jeopartLy  is  concerned,  neither  an  acquittal  or  rnn- 
viction  is  a  bar.  The  doctrine  of  former  adjudication  or  aii'tlicr 
similar  doctrine  may  possibly  be  ap]ilicnble,  but  the  view  taken 
by  the  cases  in  Massachusetts  ami  Vermont  aljove  cited  is  har-llv 
sustainable  on  the  grounils  of  prior  jeopardy.  Under  the  view  if 
these  courts  it  seems  tliat  after  an  acf|uittal  of  conunon  selling, 
there  might  be  three  separate  prosecutions  and  a  conviction  jti 
each,  for  the  same  acts  of  selling  as  were  relied  upon  to  prove  tho 
offense  of  being  a  common  seller.  Suppose,  moreover,  that  inst('a<} 
of  prosecuting  first  for  the  offense  of  common  selling,  the  common- 
wealth  should   first   prosecute   for    each   individual    sale.     Under    the 
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view  of  these  cases  would  there  then  be  a  "  mor^^rv"  of  the  offense 
of  common   selling  in  the  convictions  for  tlie   several  sales! 

The  question  is  a  peculiar  one,  and  neither  of  the  views  above 
considered  is  satisfactory.  As  between  the  two,  however,  the  doc- 
trine of  the  Maine  court  seems  preferable  to  that  adopted  in 
Massachusetts    and    (serable)    in   Vermont. 

4.  Being  a  Common  Seller  of,  and  Maintaining  a  Liquor 
Nuisance. — Being  a  common  seller  of  liquor  is  a  different  offense 
from  that  of  keeping  a  tippling-houso,  or  of  maintaining  a  liquor 
nuisance — i.  e.,  a  building  in  which  liquor  is  kept  for  sale  or  is  sold. 
This  is  a  much  clearer  case  than  that  just  considered,  since  proof 
of  all  the  allegations  of  an  indictment  for  one  of  these  offenses 
would  fall  far  short  of  warranting  a  conviction  under  the  other: 
State  V.  Inness,  53  Me.  536;  Commonwealth  v.  Bubser,  14  Gray,  83; 
Commonwealth  v.  O'Donnell,  8  Allen,  548;  Commonwealth  v.  Cutler, 
9  Allen,  486;   Commonwealth  v.  Hogan,  97  Mass.  122. 

5.  Illegal  Sale  of,  and  Maintaining  a  Liauor  Nuisance.— The 
authorities  are  uniform  in  holding  that  a  prosecution  for  keep- 
ing liquor  for  sale  or  for  an  illegal  sale  of  intoxicating  liquor 
is  not  a  bar  to,  nor  barred  by,  a  prosecution  for  keeping  a 
liquor  nuisance— i.  e.,  a  tenement  or  building  in  which  liquors 
are  kept  for  sale  or  are  sold:  State  v.  Moriarty,  50  Conn.  415; 
State  V.  Harris,  64  Iowa,  387,  20  N.  W.  439;  Martin  v.  Blattuer, 
68  Iowa,  286,  25  N.  W.  131,  27  N.  W.  244;  State  v.  Graham,  73 
Iowa,  553,  35  N.  W.  628;  State  v.  Brown,  75  Iowa,  768,  39  N.  W. 
829;  State  v.  Wold,  96  Mo.  401,  52  Atl.  909;  Commonwealth  v. 
McCauley,  105  Mass.  69;  Commonwealth  v.  Sheehan,  105  Mass.  192; 
Commonwealth  v.  McShane,  110  Mass.  502;  Commonwealth  v. 
Hanley,  140  Mam.  457,  5  N.  E.  468;  Commonwealth  v.  Sullivan, 
150  Mass.  315,  23  N.  E.  47;  Commonwealth  v.  Brelsford,  161  Mass. 
61,  36  N.  E.  677;  Commonwealth  v.  McCabe,  163  Mass.  98,  39  N. 
E.  777;  Commonwealth  v.  McCabe,  163  Mass.  400,  40  N.  E.  182; 
Miller  v.  State,  3  Ohio  St.  475;  State  v.  Lincoln,  50  Vt.  644;  State 
V.  Jangrow,  61  Vt.  39,  17  Atl.  733;  State  v.  Wheeler,  62  Vt.  439,  20 
Atl.  601.  One  offense,  it  is  said,  consists  in  the  sale  or  keeping  for 
sale  of  intoxicating  liquors,  while  the  other  is  the  keeping  or  using 
a  building  for  violating  the  law  in  this  regard.  Another  way  of 
stating  this  would  be  that  one  offense  consists  in  selling  or  keeping 
liquor  for  sale,  whilo  the  other  consists  in  doing  the  same  thing  in 
a  building.  On  principle,  it  is  more  than  doubtful  whether  a  man 
once  convicted  and  punished  for  an  illegal  sale,  who  is  again  con- 
victed and  punished  because  he  made  that  sale  in  a  building,  is  not 
twice  punished  for  the  "same  offense";  but  the  law  seems  thus  set- 
tled upon  authority.  Compare,  also.  United  States  v.  Flecke,  2  Ben. 
456,  Fed.  Cas.  No.  15,120,  in  which  it  is  held  that  a  prosecution  for 
knowingly  using  a  still  in  a  dwelling-house  is  not  barred  by  a  prior 
acquittal  for  carrying  on  the  business  of  distiller  without  a  license. 
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6.  Miscellaneous. — In  considering  the  identity  of  various  other 
offenses  against  the  liquor  statutes,  it  has  becm  held  that  a  charge 
liased  upon  an  illegal  sale  of  liquor  and  one  alleging  that  the  de- 
fendant kept  liquor  with  intent  to  sell  it  in  violation  of  law  are 
not  for  the  same  offense:  Slate  v.  Head,  3  K.  I.  135.  Similarly,  a 
charge  of  keeping  a  liquor  nuisance  is  not  barred  by  a  former  con- 
victiun  for  keeping  open  shop  on  Sunday:  Commonwealth  v.  Shea, 
14  Gray,  3S6;  nor  is  a  conviction  for  selling  liquors  within  city  lim 
its,  in  a  room  not  on  the  ground  lioor,  a  bar  to  a  subsequent  prose- 
cution for  keeping  the  same  saloon  open  after  the  prescribed  hour 
for  closing:   Weaver  v.  Mt.  Vernon,  7  Ohio  N.  P.  374. 

r.  Keeping  Gaming-liouse,  etc.-— A  charge  of  gambling  is  not  for 
the  same  offense  as  is  a  prosecution  for  keeping  a  gambling-house, 
tlie  one  requiring  proof  that  the  defendant  gambled,  while  the  other 
merely  requires  proof  that  he  kept  a  building  used  for  the  purposi? 
uf  gambling:  Tuberson  v.  State,  26  Fla.  472,  7  South.  858;  State  v. 
Mosby,  53  Mo.  App.  571;  Tutt  v.  State  (Tex.  Cr.  App.),  29  S.  ^^■. 
268.  For  the  same  reason  a  prosecution  for  being  a  common  gambler 
is  not  barred  by  a  prosecution  for  keeping  a  gaming-room  or  for 
setting  up  a  gambling  device,  lottery,  etc.:  De  Haven  v.  State,  2 
Ind.  Ap.p.  376,  28  N.  E.  562;  People  v.  Dewey,  58  Hun,  602,  11  X. 
Y.  Supp.  602.  So,  also,  it  is  held  that  the  offense  of  keeping  a  com 
mon  gambling-house  is  an  offense  distinct  and  different  from  that, 
of  setting  up  a  farotnble:  United  States  v.  Holly,  3  Cranch  C.  C. 
656,  Fed.  Cas.  No.  15,381.  See,  also,  United  States  v.  Hood,  2  Cranch 
C.  C.  133,  Fed.  Cas.  No.  15,385. 

In  Fiddler  v.  State,  26  Tenn.  (7  Humph.)  508,  it  is  held  that  a 
prior  conviction  for  running  a  horse-race  along  a  public  road  is  a 
bar  to  a  prosecution  for  betting  on  the  race.  Unless  based  on  some 
peculiar  provision  of  tlie  statute  involved,  the  case  would  seem  to 
be  erroneous.  Either  offense  was  independent  of  the  other,  and  the 
defendant  might  bo  guilty  of  either  and  innocent  of  the  othej. 

s.  Miscallaueous.— In  treating  of  the  application  of  the  genernl 
],rinciples  to  s],<'cific  ofi'cnscs,  the  more  important  of  these  have  been 
coiisiilered.  'J'here  are,  liowever,  a  number  of  cases  wliich  do  not 
fall  definitely  into  any  general  classification,  and  wliich,  while  worthv 
of  reference,  it  is  neitlier  possil)le,  nor  jierhajis  desirable,  to  discuss  at 
any  lengtli.  The  folhtwiiig  oITeiises  liave  been  lield  not  to  be  tlie 
"'same  offense"  witiiiu  tlie  j)rohiliilion  against  double  jeoj)ardv  for 
the  same  offense,  and  a  iii(isecuti(.n  for  one  is  then  fore  held  no  bar 
to  a  prosecution  for  the  otlier.  Illegal  disinterment  and  malicious 
destruction  of  personal  {)ioperty  (coflin):  State  v.  Magone,  33  Or. 
570,  56  Pac.  648;  keeping  store  open  on  Sunday  and  keejnng  disrr 
derly  house:  Price  v.  State,  96  Ala.  1,  11  South.  128;  receiving  goods 
stolen  by  a  slave,  and  unlawful  trading  with  slave:   State  v.  Taylor, 
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2  Bail.  (S.  C.)  49;  giving  aid  and  comfort  to  the  enemy,  and  givin<» 
intelligence  to  the  enemy:  United  States  v.  Casliicl,  1  Hughes,  r.6\ 
Fed.  Caa.  No.  14,744;  conspiracy  to  defraud  United  States,  au'i  ^-nn- 
dnct  unbecoming  an  officer:  Carter  v.  McCloughrey,  183  U.  S.  3«lo, 
1.'2  Sup.  Ct.  Eep.  181;  placing  obstruction  with  intent  to  obstiv: -t 
railway  train;  and  obstructing  a  railway  train:  Commonwealth 
V.  Bakeman,  105  Mass.  53;  using  obscene  and  vulgar  iaa- 
guage  in  presence  of  females,  and  using  opprobrious  words 
find  abusive  language  to  and  of  another:  Mcintosh  v.  State, 
116  Ga.  543,  42  S.  E.  793;  public  nuisance  in  using  a  highway, 
and  public  nuisance  in  failing  to  construct  another  highway  in  place 
of  one  taken  by  railroad:  Commonwealth  v.  Alleghany  Valley  Ry. 
Co.,  14  Pa.  Super.  Ct.  336;  fraudulent  registration  and  illegal  voting: 
In  re  Donohue,  6  Ohio  Dec.  389,  4  Ohio  N.  P.  296;  willfully  and  wnn- 
tonly  killing  a  swine,  the  pjoperty  of  another,  and  willfully  killing 
a  swine  with  intent  to  injure  the  owner:  Irvin  v.  State,  7  Tex.  App. 
78;  keeping  house  of  ill-fame,  resorted  to  for  purposes  of  prostitution, 
and  being  a  disorderly  person,  keeper  of  a  bawdy-house:  People  v. 
Cox,  107  Mich.  435,  65  N.  W.  283. 

A  question  frequently  confused  with  that  of  the  identity  of  of- 
fenses as  involved  in  a  plea  of  former  jeopardy  is  that  of  prior  adju- 
dication." In  such  a  case  the  objection  is  not  that  the  defendant  will 
be  twice  put  in  jeopardy  for  the  same  offense,  but  that  the  result  of 
a  previous  trial  is  an  adjudication  of  a  certain  fact  in  favor  of  de- 
fendant which  shows  his  innocence  of  the  present  charge.  An  ex- 
ample of  this  is  where  the  defendant  is  acquitted  of  a  certain  charge 
and  is  then  placed  on  trial  for  perjury  in  having  sworn  on  the  firit 
trial  that  he  was  innocent  of  that  offense.'  This  is  not  a  question  of 
the  identity  of  offenses,  and  will  not,  therefore,  be  here  discusse!: 
See,  however,  in  this  connection,  State  v.  Caywood,  96  Iowa,  367,  63 
N.  W.  385;  Waddington  v.  Commonwealth,  22  Ky.  Law  Rep.  1108,  5;» 
&.  W.  851;  Cooper  v.  Commonwealth,  106  Ky.  909,  21  Ky.  Law  Kep. 
546,  51  S.  W.  789,  59  S.  W.  524;  United  States  v.  Butler  (D.  C),  3o 
Fed.  498.  See,  also,  a9  to  prosecution  for  breaking  jail  where  lie- 
fendant  has  been  acquitted  of  the  charge  on  which  he  was  held  whea 
he  committed  the  offense  of  jail-breaking,  State  v.  Caywood,  96  low:*, 
367,  65  N.  W.  385. 
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IIEXLEY  V.  WILSOX. 

[187  Cal.  273,   70   Pac.   21.] 

A  HUSBAND  is  Answerable  for  an  Assault  Committed  by  His 
Wife,  tliouirh  he  was  not  present,  ati'l  her  act  v.a3  without  bis  knowi- 
C'lgo  or  ('(i!i  =  ont.  Tht>  conimonlaw  rule  ma  kin;;  a  husband  liable  for 
tlio  torts  of  liis  wife  has  not  been  changed  by  tiie  statutory  law  of 
Cr.Iifornia.      (p.  1C3.) 

Anson  Hilton,  for  Ihe  appellants. 

Eccl  ]j.  Terry  and  L.  D.  Windrem,  for  the  respondent. 

-'•^  TE.MPLE,  J.  It  was  admitted  on  the  trial  that  the  hus- 
band was  not  present  at  the  time  of  the  assault,  and  had  no 
knnwlcd,2'e  of  the  occurrence  until  some  time  afterward.  An 
iiislruetion  was  asked  by  appellant  to  the  elTect  "tliat  the  hus- 
band is  not  responsil)le  for  the  wT-on^ful  acts  of  the  wife 
committed  out  of  his  presence  and  without  his  knowledge  or 
consent."  'J'his  was  refused,  and  a  vtTdict  fur  plaintit!  was 
returned  and  judgment  wont  against  both  defendants,  from 
^'^  which  the  husband  appeals.  Whether  tliis  proposed  instruc- 
tion should  have  been  given  is  the  only  quost'on  involved. 

While  there  is  a  conflict  in  the  authoriti':s,  appellant  con- 
cedes at  the  outset  that  a  majority  of  tlie  cases  still  hold  to 
the  common-law  rule,  which  makes  the  husband  liable  abso- 
lutely for  all  torts  committed  by  the  wife.  This  statement  is 
too  broad.  Pomeroy  on  ]iemediLS  and  Ecmcdial  Paghts  (sec- 
tions 320  and  321)  states  that  as  to  all  torls  committed  by  the 
wife,  not  done  l)y  means  of,  or  in  the  use  of,  or  in  the  assertion 
of  some  right  in  refcrrnic  to,  her  separate  propertv,  the  com- 
mon-law rules  remain  miehangcd.  Sinco  she  is  permitted  to 
manage  her  separate  estate  as  though  she  was  a  feme  sole,  it 
follows  that  in  such  manageuK'nt  she  must  he  responsible  as  a 
feme  sole. 

'J'ho  common-law  ride  must  prevail,  unless  it  has  been 
changed  by  statute.  No  exjjre-^s  chango  has  bron  made,  but  it 
is  contended  that,  since  the  wife  now  reiains  as  her  own  such 
property  as  she  lias  at  the  time  of  the  marriage,  and  such  as 
she  afterward  may  acquire  by  gift,  descent,  or  devise,  and  mav 
manage  her  own  sejiarate  estate,  she  should  now  be  held  solelv 
responsible  for  her  torts,  on  the  principle  that  the  reason  for 
the  common-law  nde  has  ceased  to  exist  and  therefore  the  rule 
should  cease. 
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But  what  all  tlio  roa>oii3  for  the  rule  were  originally  is  not 
DOW  so  easy  to  tletormine,  and  accordingly  it  was  said  by  ^Ir. 
Justice  Field,  in  ^'an  ]\raren  v.  Johnson,  15  Cal.  312:  ''It 
matters  not  what  was  the  origin  of  the  common-law  doctrine, 
its  rule  is  settled  and  exists  independently  of  the  grounds  on. 
"which  it  originally  rested."  These  rules  are  quite  ancient, 
and  cannot  be  said  to  have  been  rested  solely  upon  the  fact 
that  the  husband  may  take  all  the  wife's  personal  property 
and  her  earnings  and  may  control  her  person,  or  that  she  can 
have  no  estate  from  which  a  judgment  against  her  could  be 
satisfied,  added  to  the  supposed  merger  of  her  legal  personalty 
in  his.  It  was  said  by  the  supreme  court  of  Texas,  in  Zeliff  v. 
Jennings,  61  Tex,  458,  that  the  doctrine  "rests  perhaps  mainly 
upon  the  supposition  that  her  acts  are  the  result  of  the  superior 
will  and  influence  of  the  husband.  Owing  to  the  intimate  re- 
lation of  husband  and  wife,  and  to  the  nature  of  the  control 
given  him  by  law  and  social  usage  over  her  conduct  and  actions, 
it  would  be  difficult,  if  not  impossible,  ^"^^  for  the  courts  to 
<Jetermine  when  she  had  acted  at  her  own  instance,  and  when 
she  w^as  guided  by  his  dictation."  And  it  may  be  added  in  a 
•case  where  the  wife  has  no  separate  estate,  if  the  husband  can- 
not be  held,  the  aggrieved  person  will  have  no  redress  and  upon 
the  wife  there  will  be  no  restraint  of  pecuniary  responsibility. 
If  so  disposed,  she  could  with  impunity  blast  the  lives  of  her 
neighbors  by  most  grievous  slanders.  Xor  is  it  true,  in  the 
absolute  sense,  that  she  has  no  interest  in  the  estate  of  her  hus- 
band. She  is  entitled  to  a  support  out  of  it,  and  to  be  main- 
tained in  a  degree  of  comfort  proportionate  to  hie  wealth.  To 
make  this  fortune  liable  for  her  torts  may  directly  affect  her. 
It  may  diminish  her  comfort  and  style  of  living. 

As  to  the  community  property,  if  the  coverture  is  ended  in 
any  mode  during  her  life  without  her  fault,  one-half  of  it 
will  be  hers.  Most  wives  consider  themselves  equally  inter- 
ested in  accumulations,  and  properly  so.  At  common  law 
«ven,  they  had  morally  an  interest  in  the  fortune  made  or 
inherited  by  the  husband.  In  some  circumstances  they  could 
secure  a  separate  maintenance  from  it  on  a  scale  proportionate 
to  its  amount.  We  hear  much  of  the  ])ower  over  the  wife 
given  to  the  husband  by  the  common  law.  wliich  is  now  thought 
to  have  been  oppressive.  But  it  had  its  other  sitle.  It  was 
calculated  to  make  a  more  complete  and  indissoluble  union  in 
which  the  wife  had  rights  that  could  be  lost  only  by  her  viola- 
tion of  her  marriage  vow,  and,  I  think,  to  make  the  common 
Am.  SL  R«p..  Vol.  av-ii 


162  A.MKKiCAN  State  IJfj'Orts,  Vol.  02.     [California, 

earnings  liable  for  the  tort?  of  eaeli  tcnil(>d  in  the  same  direc- 
tion. Eacli  became  the  otlier's  "keeper.''  These  earnings  are 
held  by  the  liusband,  but  are  liable  for  the  support  of  the  wife. 

Since  the  reasons  of  the  common-law  rule  cannot  now  be 
fully  known,  we  are  at  liberty  to  suppose  that  it  was  founded 
upon  these  and  many  other  considerations,  as  well  as  upon 
those  usually  stated. 

But  many  of  the  reasons  upon  which  it  is  commonly  sup- 
posed the  common-law  rule  depended  still  subsist,  and  the 
express  limitations  upon  the  liability  of  the  husband  or  of  the 
community  property  for  the  debts  of  the  M'lfe  imply  that  in 
other  respects  the  common  law  still  prevails.  For  instance, 
the  husband  is  the  head  of  the  family,  and  may  choose  tlie 
family  residence:  Civ.  Code,  sec.  156.  He  is  entitled  to  the  -"® 
custody  and  control,  and  to  the  earnings,  of  minor  children  as 
against  the  wife  (Civ.  Code,  sec.  197),  unless  during  separa- 
tion: Civ.  Code,  sec.  198.  The  provisions  of  the  code  giving 
the  wife  the  powder  to  make  contracts,  with  reference  to  prop- 
erty, negative  the  idea  that  she  has  in  other  respects  the  ])ower 
or  the  responsibility  of  a  feme  sole.  So  section  170  of  the  Civil 
Code,  as  first  adopted,  expressly  provided  that  the  communitv 
property  shall  not  be  liable  for  the  debts  of  the  wife  contracted 
before  marriage,  leaving  it  still  liable  for  her  debts  contracted 
after  marriage:  See  In  re  Burdick,  112  Cal.  398,  44  Pac.  7;M. 
opinion  of  Mr.  Justice  Harrison;  also.  Van  Maren  v.  Johnson, 
15  Cal.  308;  Vlautin  v.  Bumpus,  35  Cal.  214. 

Van  I^faren  v.  Jotmson,  15  Cal.  308,  was  a  suit  against  hus- 
band and  wife  for  services  rendered  the  wife  before  marriage. 
Judgment  was  against  both,  but  in  terms  it  provided  that  it 
could  be  satisfied  from  her  separate  property  or  from  the  com- 
munity property.  The  husband  appealed,  and  the  only  quostinii 
was  as  to  the  liability  of  the  community  property.  Upon  tlii- 
question  Judge  Field  said:  "The  statute  in  terms  providrs 
that  the  separate  property  of  the  wife  shall  be  liable  for  her 
debts  contracted  previous  to  the  marriage,  and  at  the  same 
time  that  the  separate  property  of  the  husband  shall  not  be 
thus  liable.  It  is  silent  as  to  the  liability  of  the  common  proji- 
erty  a?  to  such  debts  and  also  as  to  the  liability  of  that  prop- 
ertv  for  the  previous  debts  of  the  husband.'* 

Tho  learned  judge  then  proceeds  to  show  that  the  common 
law  is  the  basis  of  our  jurisprudence,  and  that  the  statute  has 
modified  that  law  on  this  matter  only  in  two  respects:  "It 
renders  the  separate  property  of  the  wife  liable  and  exempts 
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the  separate  property  of  the  husbimd.  Beyond  this  exemp- 
tion of  his  separate  pro[>erty  his  liability  exists — that  is  to 
eay,  he  is  liable  to  the  extent  of  the  common  propiTty."  That 
is,  the  common  law  prevails,  except  as  it  has  been  modified  by 
statute. 

Furthermore,  by  the  express  provision  of  the  statute,  the 
wife  cannot  be  sued  without  her  husband  for  a  tort  which 
does  not  concern  her  separate  estate.  She  can  sue  or  be  sued 
alone  only  when — 1.  The  action  concerns  her  separate  prop- 
erty or  her  claim  to  the  homestead;  2.  "\Mien  the  action  is  be- 
tween herself  and  husband;  3.  When  she  is  living  in  separation 
^'^^  by  his  desertion,  or  under  an  agreement  in  writing:  Code 
Civ.  Proc,  sec.  370. 

And  it  has  been  held  that  in  an  action  for  damages  which 
accrue  for  the  injury  of  the  wdfe  the  husband  must  be  joined, 
and  the  recovery  will  be  community  property :  McFadden  v. 
Santa  Ana  etc.  11.  R.  Co.,  87  Cal.  464,  25  Pac  681;  Neale  v. 
Depot  P.  P.  Co.,  94  Cal.  425,  29  Pac.  954.  See,  also.  Sheldon 
V.  Steamship  IJncle  Sam,  18  Cal.  527,  79  Am.  Dec.  193. 

I  think  there  would  be  no  profit  in  discussing  the  cases  cited 
by  appellant  from  other  «tates.  In  some  the  statutes  expressly 
provide  against  the  liability  of  the  husband  for  the  torts  of 
the  wife.  ]n  others,  all  the  earnings  of  the  wife  during  cover- 
ture, and  ail  recoveries  for  personal  injuries,  are  her  separate 
property.  In  some  cases  cited  the  tort  accrued  in  the  man- 
agement of  her  separate  estate.  Put  whatever  the  rule  may 
be  in  other  jurisdictions,  the  principles  which  are  determina- 
tive of  the  case  have  been  settled  hero,  and  are  in  accordance 
with  the  rule  prevailing  in  a  majority  of  the  states. 

Some  of  the  cases  cited  by  the  respondent  are  interesting, 
because  they  discuss  the  reason  upon  which  the  conunon-law 
rule  was  believed  to  be  based :  See  Rowing  v.  Manly,  49  N. 
Y.  201,  10  Am.  Rep.  346;  Alexander  v.  Morgan.  31  Ohio  St. 
548 :  Heckle  v.  Purvey.  101  Mass.  344,  3  Am.  Pep.  366. 

The  judgment  is  affirmed. 

Henshaw,  J.,  concurred. 

McFARLAND,  J.,  concurring.  T  concur  in  the  judgment, 
of  affirmance.  I  also  concur  in  the  opinion  of  Mr.  Justice 
Temple,  with  the  exception  of  a  few  expressions  therein  whicli 
are  not  necessary  to  a  determination  of  the  case.  I  see  no 
escape  from  the  proposition  that  a  husband's  common-law  Ha- 
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bility  for  the  torts  of  his  wife  has  not  been  changed  by  the 
statutory  hiw  of  California.  If  there  be  any  injustice  in  the 
doctrine,  the  remedy  is  with  the  legislature. 


UABILITY  OF  A  HUSBAND  FOK  THE  TOETS  OF  HIS  WIFE.* 

I.    Under  the  Common  Law. 

a.  The  General  Rule. 

b.  Wrongs  Connected  with  Contracts. 

c.  Eeasons  for  the  Eule. 

1.  In  Greneral. 

2.  Coercion  by  Husband. 

d.  Soundness  of  the  Doctrine. 

II.     Under  the  Married  Women  Statutes. 

I.    Under  the  Common  Law. 
a.     The  General  Rule.— Of  all  the  remarkable  rules  of  the  common 

law  none  are  more  striking  than  those  governing  the  relation  of  hus- 
band and  wife.  However  absurd  they  may  appear  when  viewed 
singly,  when  associated  with  one  another  and  considered  as  a  whole, 
they  gain  a  plausibility  that  has  some  claim  to  be  styled  the  per- 
fection of  human  reasoning,  and  a  strength  and  vitality  that  have 
survived,  save  for  modern  statutory  modification,  to  the  present  day. 
We  are  here  concerned  with  that  branch  of  the  law  of  husband  and 
wife  which  has  to  do  with  the  liability  for  the  torts  of  married 
women.  And  there  seems  to  be  no  dissent  among  the  authorities 
from  the  general  proposition  that  a  husband  is  liable  for  the  torts 
of  his  wife,  whether  they  were  committed  before  marriage  or  dur- 
ing coverture:  See  Bobe  v.  Frowner,  18  Ala.  89;  Ball  v.  Bennett,  21 
Ind.  427,  83  Am.  Dec.  356;  Stockwell  v.  Thomas,  76  Ind,  506;  Mc- 
Elfresh  v.  Kirkendall,  36  Iowa,  224;  Phillips  v.  Phillips,  46  Ky.  (B. 
Hon.)  2'.58;  Little  v.  Gardner,  5  N.  H.  415,  22  Am.  Dec.  468;  Peak 
V.  Lemon,  1  Lans.  295;  Flannagan  v.  Tinen,  53  Barb.  587;  Kowing 
V.  Manley,  49  N.  Y.  192,  10  Am.  Rep.  346;  Sisco  v.  Cheeney,  Wright 
(Ohio),  9;  Hawk  v.  Harman,  5  Binn.  (Pa.)  43;  Ferguson  v,  Neilson, 
17  R.  I.  81,  33  Am.  St.  Rep.  855,  20  Atl.  229;  Knox  v.  Pickett,  4 
Dcsaus.  (S.  C.)  199;  Hubble  v.  Fogartie,  3  Rich.  (S.  C.)  413,  45  Am. 
Dec.  775;  Shaw  v.  Hallihan,  46  Vt.  389,  14  Am.  Rep.  628;  notes  to 
Ooininonwcalth  v.  Neal,  6  Am.  Dec.  106-108;  Brazil  v.  Moran,  83  Am. 
Dec.  776-778. 

A  married  woman's  torts  may  be  committed,  as  is  succinctly  stated 
by  Mr.  Justice  Smith,  in  Kosminsky  v.  Goldberg,  44  Ark.  401,  "un- 
<ier  either  of  the  following  circumstances:  1.  Where  the  husband  is 
absent  and  had  no  knowledge  of  the  intended  act,  aa  in  Head  v.  Bria- 
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Liability  for  torts  of  married  women:  6  Am.  Dec.  lOi-109,  83  Am.  Dec776^;7a. 
Liability  for  crimes  of  married  women:  33  Am.  St.  Rep.  89-96. 
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coe,  5  Car.  &  P.  4S4,  2-i  Eng.  Com.  L.  Reg.  667,  where  a  man  wa? 
held  answerable  for  a  libel  published  by  his  wife,  although  they 
■were  permanently  living  apart;  2.  Where  the  husband  is  absent,  but 
where  the  tort  is  done  under  his  direction  and  instigation,  as  ia 
Handy  v.  Foley,  121  Mass.  2-59,  23  Am.  Rep.  270;  3.  Where  the  hus- 
band was  present,  but  the  wife  acted  of  her  own  volition,  of  which 
Cassin  v.  Delaney,  38  N.  Y.  178,  is  an  example;  and  4;  Where  the 
tort  is  committed  in  the  company  of  the  husband,  and  by  his  com- 
mand or  encouragement,  for  instances  of  which  see  Dailey  v.  Hous- 
ton, 58  Mo.  361;  Brazil  v.  Moran,  8  Minn.  236  (Gil.  205),  83  Am.  Dec. 
772.  In  the  first  three  cases  they  are  jointly  liable,  and  the  wife 
must  be  joined.  She  is  really  the  offending  party,  and  if  the  mar- 
riage should  be  dissolved  by  divorce  or  the  death  of  either  spouse 
before  judgment  recovered,  the  liability  of  the  husband  ceases.  He 
is  joined  because  she  cannot  be  sued  alone.  But  in  the  case  last 
supposed,  the  law  considers  the  tort  as  committed  by  the  husband, 
and  he  alone  is  liable.  To  exempt  her  from  liability,  however,  re- 
(juires  the  concurrence  of  his  presence  and  his  command.  A  wrong 
done  by  his  direction,  but  not  in  his  company,  does  not  excuse  her; 
nor  does  his  presence,  if  unaccompanied  by  his  direction.  The  rule 
is  stated  too  broadly  in  2  Kent's  Commentaries,  149,  wh.ere  it  is  said; 
'If  committed  in  his  company,  or  by  his  order,  he  alone  is  liable.'  " 
The  statement  must  be  limited  to  the  case  of  her  acting  by  his  coer- 
cion: Handy  v.  Foley,  121  Mass.  159,  23  Am.  Eep.  270.  To  the  same 
effect  as  to  the  principles  laid  down  in  the  Arkansas  decision,  see 
Bruce  v.  Bambeck,  79  Mo.  App.  231;  Cassin  v,  Delaney,  1  Daly,  224; 
Wheeler  etc.  Mfg.  Co.  v.  Heil,  115  Pa.  St.  487,  2  Am.  St.  Rep.  575,  3 
Atl.  616. 

b.  Wrongs  Connected  with  Contracts. — This  general  rule  does  not 
extend  to  all  wrongs  committed  by  a  married  woman.  The  torts  or 
frauds  of  a  wife  for  which  a  husband  is  liable  at  the  common  law 
are  such  as  are  torts  simpliciter,  or  cases  of  pure,  simpde  tort,  and 
not  where  the  substantive  basis  of  the  tort  is  the  contract  of  tho 
wife:  D.  Wolff  &  Co.  v.  Lozier  (N,  J.),  52  Atl.  303;  Woodward  v. 
Barnes,  46  Vt.  332, 14  Am.  Eep.  626.  Thus  an  action  will  not  lie  against 
a  husband  and  wife  for  her  false  and  fraudulent  representations  that 
she  was  a  widow  at  the  time  she  executed  to  the  plaintiff  a  bond 
and  mortgage,  in  exchange  for  which  he  gave  to  her  promissory  notes 
to  a  large  amount  against  a  third  person:  Keen  v.  Hartman,  48  Pa. 
St.  497,  86  Am.  Dec.  606,  88  Am.  Dec.  472.  Nor  is  she  liable  for  r\ 
wrong  based  upon  a  contract  relation:  Ferguson  v.  Neilson,  17  R.  I. 
81,  33  Am.  St.  Eep.  855,  20  Atl.  229;  though  it  is  otherwise  under 
statutes  investing  her  with  power  to  contract  and  to  sue  and  be  sued: 
Eussell  V.  Phelps,  73  Vt.  390,  50  Atl.  1101. 

c.    Reasons   for    the    Rule. 
1.     In  General.— The   reasons  for   holding   the   husband   liable   for 
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tbc  torts  of  liis  wife  under  vho  coniinon  law  appear  when  the  genera) 
law  of  hushniid  an<l  wife  is  eonsidered.  He  had  almost  absolute  con- 
trol over  her  person,  so  far  as  it  was  amenable  to  control;  he  was 
entitled  to  her  services,  r.nd  consequently  to  her  earnings;  he  had  a 
right  to  her  goods  and  chattels;  he  could  reduce  her  choses  in  action 
to  possession  during  her  life;  he  could  collect  and  enjoy  the  rents  and 
profits  of  her  real  estate.  Thus  he  had  dominion  over  her  property 
and  person.  She  was  in  a  condition  of  complete  dependence.  She 
could  not  contract  in  her  own  name;  she  was  bound  to  obey  him  at 
the  peril  of  corj)oral  chastisement;  and  her  legal  existence  was  merged 
m  his,  so  that  they  were  termed  and  regarded  as  one  person  at  law: 
Martin  v.  Kobson,,  65  111.  129,  16  Am.  Eep.  578;  Norris  v.  Corkill,  32 
Kan.  409,  49  Am.  Eep.  489.  If  it  be  conceded  that  the  above  recog- 
iiized  principles  of  the  common  law  are  just— a  feat  impossible  to  the 
rational  mind — then  there  is  justice  in  making  a  husband  liable  for 
wrongs  perpetrated  by  his  wife,  even  to  those  before  marriage,  for 
if  he  takes  her  assets  he  should  be  charged  with  her  liabilities.  In 
truth,  "the  whole  theory  of  the  common  law  is  a  slavish  one,  com- 
pared even  with  the  civil  law.  The  merging  of  the  wife's  name  in 
"that  of  her  husband  is  emblematic  of  the  fate  of  all  her  legal  rights. 
The  torch  of  Hymen  serves  but  to  light  the  pile  in  which  those  rights 
Jire  offered  up":   Marshall  v.  Oakes,  51  Me.  308. 

2.  Coercion  by  Husband.— Deferring  further  comment  on  the  rea- 
sonableness of  imposing  such  liability  on  a  husband  to  a  subsequent 
jiortion  of  this  note,  we  shall  here  give  especial  attention  to  the 
question  of  coercion,  since  the  husband's  responsibility  has  been 
thought  to  rest  largely  upon  the  supposition  that  his  wife's  acts  are 
the  result  of  his  superior  will  and  influence:  McQueen  v.  Fulgham,  27 
Tex.  463.  According  to  the  common  law,  if  a  wife  committed  a  tort 
in  the  presence  of  her  husband,  a  presumption  arose  that  she  acted 
\inder  his  direction  or  coercion,  and  hence  he  alone  was  answerable. 
Probably  this  presumption  in  most  cases  rested  on  a  most  slender 
bafiis  of  fact,  yet  it  generally  prevailed:  Pdakeslee  v.  Tyler,  55  Conn. 
597,  11  Atl.  855;  Brazil  v.  Moran,  8  Minn.  236,  83  Am.  Doe.  772; 
Smith  v.  Schoene,  "67  Mo.  App.  604;  Park  v.  Hopkins,  2  Bail.  (S.  C.) 
411.  But  this  presumption  was  only  prima  facie.  It  niiglit  be  re- 
butted and  the  wife  held  jointly  liable  with  her  husband:  Warner 
V.  Moran,  60  Me.  i227;  Ferguson  v.  Brooks,  67  Me.  251;  Miller  v. 
Sweitzer,  22  Mich.  391;  Wagoner  v.  Bill,  19  Barb.  321.  Indeed,  she 
might  be  rcsj)onsible  for  a  tort,  an  assault,  for  example,  committed 
of  her  own  free  will,  although  he  was  present  and  joined  therein: 
Shane  v.  Lyons,  172  Mass.  199,  70  Am.  St.  Rep.  261,  51  N.  K.  076. 
His  presence  and  command  must  concur  to  justify  licr  exemption 
from  liability.  An  offense  by  his  direction,  but  not  in  his  ]iresenee, 
or  in  his  presence  but  not  by  his  direction,  is  not  within  the  rule 
that  gives  her  immunity:  State  v.   Camp,  41   N.  J.  L.   306;  O'Brien 
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V.  Walsh,  63  X.  J.  L.  350,  43  Atl.  6G4;  Cassin  v.  Dolaney,  38  N.  Y. 
178.  If  in  bis  presence  she  acts  freely  and  of  her  own  -will,  it  is 
their  joint  tort:  Henderson  v.  Wendler,  39  S.  C.  555,  17  S.  E.  851. 
See,  also,  Clement  v.  Wafer,  12  La,  Ann.  599;  Crawford  v.  Doggett, 

82  Tex.  139,  27  Am.  St.  Rep.  859,  17  S.  W.  929. 

There  is  no  legal  presumption,  however,  that  acts  done  by  a  wife 
in  her  husband's  absence  are  done  under  his  coercion  or  control: 
Heckle  v.  Lurvey,  101  Mass.  344,  3  Am.  St.  Rep.  366;  Bruce  v.  Bom- 
beck,  79  Mo.  App.  231.  She  is  liable  for  a  wrong  not  committed  in 
his  presence  nor  under  his  supposed  influence:  Merrill  v.   St.  Louis, 

83  Mo.  244,  53  Am.  Rep.  576.  But  his  absence  does  not  relieve  him 
from  responsibility,  as  where  she  commits  a  slander  out  of  his  pres- 
ence: Taylor  v.  Pullen,  152  Mo.  434,  53  S.  W.  1086.  He  is  answer 
able  for  hen  slanderous  words  spoken  in  his  absence  and  without  his 
consent:  Presnell  v.  Moore,  120  N.  C.  390,  27  S.  E.  27.  And  the 
same  is  true  in  case  she  commits  an  assault:  See  the  principal  case, 
r(nte,  p.  160.  In  Louisiana,  a  husband  not  shown  to  have  been  cogni- 
zant of  slanderous  words  of  his  wife  is  not  answerable  for  them: 
McClure  v.  McMartin,  104  La.  496,  29  South.  227. 

While  it  is  true,  if  the  wife  acts  in  the  absence  of  her  husband, 
there  is  no  presumption  that  she  acta  under  his  coercion,  still,  if  he 
is  near  enough  for  her  to  act  under  his  immediate  influence  and  con- 
trol, though  not  in  the  same  room,  he  la  not  absent  within  the  mean- 
ing of  the  law.  If  he  is  on  the  premises,  a  momentary  turning  of  his 
back,  or  a  momentary  absence  from'  the  room,  may  still  leave  her 
under  his  influence.  Probably  if  he  is  in  the  yard  or  barn,  while 
the  act  is  done  in  the  house,  he  will  be  considered  present  in  con- 
templation of  law:  See  Commonwealth  v.  Munsey,  112  Mass.  287; 
Commonwealth  v.  Flaherty,  140  Mass.  4o4,  5  N.  E.  258. 

d.  Soundness  of  the  Doctrine.— It  may  be  presumptuous,  in  the 
face  of  the  foregoing  authorities,  to  question  the  soundness  of  the 
eommon-laW  liability  of  a  husband  for  the  torts  of  his  wife,  but  our 
convictions  on  the  question  impel  us  to  do  so.  We  shall,  therefore, 
proceed  to  an  examination  of  the  reasons,  so  far  as  any  appear  to 
have  been  advanced,  for  the  doctrine.  And  first  we  shall  consider 
the  theory  of  the  influence,  control,  and  coercion  of  the  husband 
as  a  ground  for  his  responsibility.  This  may  have  been  a  more  or 
less  substantial  reason  for  holding  the  husband  answerable  in  those 
early  days  when  married  women  were  practically  under  the  absolute 
dominion  of  their  husbands,  and  were  property  rather  than  wives. 
But  a  rule  suited  to  those  barbaric  times  need  not  necessarily  ap^ 
peal  to  us  of  the  present  day  with  any  great  degree  of  favor  or  re- 
spect. One's  observation  of  society  at  its  present  stage  of  devel- 
opment need  not  be  wide  to  convince  him  that  husbands  are  more 
prone  to  commit  torts  at  the  instigation  of  their  wives  than  are 
wives  to  be   coerced  into  wrongdoing  by  their  husbands.     The   sup- 
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position  that  in  committing  a  tort  a  wife  acts  under  the  sijperior  wilt 
and  influence  of  her  husband  must  in  many,  if  not  most,  cases  have 
no  foundation  of  fact  or  probable  fact.'  Husbands  are  more  likely 
to  admonish  their  wives  to  good  behavior  than  to  incite  them  to  ill 
deeds.  There  would  be  much  reason  in  indulging  the  notion  that  a 
child  acts  under  the  coercion  or  influence  of  his  parent  in  perpetrat- 
ing a  wrong,  but  the  law  imposes  no  liability  on  a  parent  for  the 
torts  of  his  child.  Of  course,  if  a  husband  actually  coerces  his  wife, 
then  he  becomes  a  tort-feasor,  just  as  he  would  in  case  he  instigated 
his  neighbor  to  commit  a  wrong.  But  to  infer  coercion  from  the 
mere  fact  of  marital  relation  is,  in  our  opinion,  unreasonable,  espe- 
cially when  the  present  status  of  married  women  is  considered.  Why 
not  make  the  compulsion  a  matter  of  proof  and  not  of  supposition 
and  presiimption?  The  difficulty  of  proving  it  would  probably  be 
the  answer.  In  Connecticut,  the  rule  that  a  wife  is  presumed  to  act 
under  her  husband's  compulsion  when  he  is  present  no  longer  pre- 
vails, and  if  she  would  justify  her  conduct  on  the  ground  of  his  co- 
ercion, she  must  prove  that  he  in  fact  compelled  her:  Blakeslee  v. 
Tyler,  55  Conn.  397,  11  Atl.  855. 

But  it  is  said  in  the  principal  case  that  where  "the  wife  has  no 
separate  estate,  if  the  husband  cannot  be  held,  the  aggrieved  person 
will  have  no  redress,  and  upon  the  wife  there  will  be  no  restraint  or 
pecuniary  responsibility."  If  she  was  irresponsible  before  marriage 
by  reason  of  having  no  property,  no  reason  is  perceived  why  there 
should  be  any  responsibility  after  marriage.  If  the  law  sees  fit  not 
to  hold  her  civilly  accountable  for  her  torts  when  a  feme  sole,  why 
should  it  not  permit  that  irresponsibility  to  continue,  and  not  visit 
the  penalty  of  her  wrongful  acts  upon  her  husbaml?  Perhaps  the 
answer  is  that  she  has,  in  a  certain  sense,  an  interest  in  the  prop- 
erty of  her  husband.     So  has  a  child  in  his  parent's  estate. 

And  then  it  will  l.ie  argued  that  he  should  be  responsible  by  reason 
of  the  marital  relation.  And  this  brings  us  to  the  fundamental  the- 
ory underlying  the  law  of  coverture  —  the  legal  fiction  of  the  oneness 
of  husband  and  wife,  the  husband  being  the  one.  We  know  uf  no 
field  of  serious  investigation,  except  in  legal  realms,  where  law  is 
founiled  upon  or  deduced  from  fiction,  unless  mistakenly.  Imagine 
Newton,  Darwin,  or  Kmerson,  basing  principles  and  laws  upon  what 
is  known  to  be  false.  Law  can  have  no  other  foundation  but  truth, 
and  anything  otherwise  grounded  does  not  deserve  the  name  of  law, 
jind  is  not  law,  notwithstanding  what  courts  may  liave  said  to  the 
contrary  from  time  out  of  mind.  In  recent  times  we  are  getting 
awav  from  this  fiction.  It  is  realized  that  the  highest  interests  of 
the  family  life  are  subserved  by  recognizing  the  individuality  of  the 
spouses,  and  not  attempting  to  merge  the  wife's  identity  in  the  hus- 
band. 
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n.     Under  the  Married  Women  Statutes. 

In  legislation,  the  result  has  been  statutes  giving  to  marrie'l 
■women  the  capacity  to  sue  and  be  sued,  to  contract,  and  to 
hold  and  manage  property,  in  a  large  measure  as  thougii 
unmarried.  "When  the  effect  of  these  statutes  on  the  liability  of 
a  husband  for  his  wife's  torts  came  before  the  supreme  court  of 
Illinois  for  decision,  in  the  case  of  Martin  v.  Eobson,  65  111.  129, 
16  Am.  Rep.  578,  that  tribunal  declared  the  true  doctrine  that  such 
liability  has  no  existence.  In  the  course  of  an  able  opinion,  Mr. 
Justice  Thornton  said:  "The  intention  of  the  legislature  to  abro- 
gate the  common-law  rule,  to  a  great  degree,  that  husband  and  wife 
were  one  person,  and  to  give  the>  latter  the  right  to  control  her  o\sd 
time,  to  manage  her  separate  property,  and  contract  with  reference 
to  it,  is  plainly  indicated  by  these  statutes.  "While  they  do  not  ex- 
pressly repeal  the  common-law  rule  that  the  husband  is  liable  for  the 
torts  of  the  wife,  they  have  made  such  modification  of  his  rights  and 

her  disabilities  as  wholly  to  remove  the  reason  for  the  liability 

A  liability  which  has  for  its  consideration  rights  conferred  should 
no  longer  exist  when  the  consideration  has  failed.  If  the  relations 
of  husband  and  wife  have  so,  changed  as  to  deprive  him  of  all  right 
to  her  property,  and  to  the  control  of  her  person  and  her  time,  every 
principle  of  rightl  would  be  violated  to  hold  him  still  responsible  for 
her  conduct.  If  she  is  emancipated,  he  should  no  longer  be  enslaved. 
....  So  long  as  the  husband  was  entitled  to  the  prop<?rty  of  the 
wife  and  to  her  industry,  so  long  as  he  had  power  to  direct  and  con- 
trol her,  and  thus  prevent  her  from  commission  of  torts,  there  was 
some  reason  for  his  liability.  The  reason  has  ceased.  The  ancient 
landmarks  are  gone.  The  maxims  and  authorities  and  adjudications 
of  the  past  have  faded  away.  The  foundations  hitherto  deemed  so 
essential  for  the  preservation  of  the  nuptial  contract,  and  the  main- 
tenance of  the  marriage  relation,  are  crumbling.  The  unity  of  hus- 
band and  wife  has  been  severed.  They  are  now  distinct  persons, 
and  may  have  separate  legal  estates,  contracts,  debts,  and  injuries. 
....  His  legal  supremacy  is  gone,  and  the  scepter  has  departed  from 

him Her  brain  and  hands  and  tongue  are  her  own,"  and  we 

may  add  that  she  alone  should  be  responsible  for  them. 

The  decision  of  the  Illinois  court  has  been  followed  in  several  other 
jurisdictions:  See  Norris  v.  Corkill,  32  Kan.  409,  49  Am.  Eep.  4S9,  4 
Pac.  862;  Lane  v.  Bryant,  100  Ky.  138,  37  S.  W.  584;  Culmer  v.  Wil- 
son, 13  Utah,  129,  57  Am.  St.  Eep.  713,  44  Pac.  833.  Other  courts, 
however,  have  followed  the  old  rule,  and  held  the  husband  liable  fur 
his  wife's  torts,  notwithstanding  the  married  women's  statutes:  See 
Henley  v.  "Wilson,  137  Cal.  273,  ante,  p.  IGO,  70  I'ac.  21;  Choen  v. 
Porter,  66  Ind.  194;  Ferguson  v.  Brooks,  67  Me.  251;  Morgan  v,  Kcu- 
nedy,  62  Minn.  348,  54  Am.  St.  Eep.  647,  64  N.  "W.  912;  Nichols  v. 
Nichols,  147  Mo.  3S7,  48  S.  W.  947;  Fitzgerald  v.  Quann,  109  N.  Y. 
441,  17   N.  F.  354;   :^,Iangam  v.  Pock,   111   N.  Y.   401,   18   N.   E.   617; 
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TTulfz  V.  Difk,  42  Ohio  St.  23,  "1  Am.  L'op.  7!)!;  Quick  v.  INIillcr,  103 
P;i.  St.  67;  Zcliff  v.  Jennings,  61  Tex.  458.  This  diversity  of  judicial 
oyiinion  may,  perhaps,  be  aecounted  for  to  some  extent  by  the  varying 
terms  of  different  statutes.  Thus  the  Minnesota  statute,  while  in- 
vesting married  women  with  many  legal  rights,  seems  expressly  to 
save  tiie  eommon-law  liability  of  husbands.  But,  on  the  other  hand, 
the  married  women  statutes  of  California  are  probably  as  liberal  as 
those  of  any  state,  and  yet  the  supreme  court  of  that  state,  in 
the  principal  case,  went  to  the  full  length  of  the  ancient  doctrine, 
and  held  a  husband  liable  for  an  assault  made  by  his  wife  in  hig 
absence  and  without  his  knowledge  or  consent.  Some  further  reason 
must  be  sought  than  the  diversity  of  the  statutes  of  different  states. 
We  certainly  should  have  expected  a  different  conclusion  from  the 
California  court,  not  only  because  of  the  extent  to  which  the  rights 
of  married  women  have  been  enlarged  under  the  laws  of  that  state, 
but  because  the  rule  laid  down  in  many  of  the  older  cases  has  ex- 
pressly been  corrected  by  statute. 

Some  of  the  legislatures  have  enacted  in  unmistakable  terms  that 
married  women  are  answerable  for  their  torts,  and  that  their  hus- 
bands are  not;  See  Strouse  v.  Leiflf,  101  Ala.  433,  46  Am.  St.  Eep. 
122,  14  South.  667;  Britt  v.  Pitts,  111  Ala.  401,  20  South.  484;  Mc- 
Cabe  V.  Berge,  89  Ind.  225;  Burt  v.  McBain,  29  Mich.  260;  Eicci  v. 
Mueller,  41  Mich.  214,  2  N.  W.  23;  Strubing  v.  Mahar,  61  N.  Y. 
Supp.  799,  46  App.  Div.  409;  Kuklence  v.  Vocht  (Pa.),  13  Atl. 
IPS.  Some  of  these  enactments  seem  to  have  been  the  direct  result 
of  the  tenacious  adherence  by  the  courts  to  the  intolerable  doctrine 
of  the  past. 

Under  the  ^^aine  statutes,  a  husliand  is  not  liable  if  his  wife  com- 
mits a  wrong  without  his  presence  or  knowledge:  Hinds  v.  Jones,  48 
Me.  384.  And  the  Connecticut  statute  abolishes  the  presumption  of 
coercion  from  a  husband's  presence.  If  a  wife  would  escape  liability 
for  a  tort  done  by  her  in  the  presence  of  her  husband,  she  must  prove 
that  he  co^-rced  her:  Blakeslee  v.  Tyler,  55  Conn.  397,  11  Atl.  855. 
A  wife  alone  is  liable  for  her  torts  committed  in  the  management  and 
control  of  her  separate  property,  since  the  modern  statutes  relating 
to  married  women:  D.  Wolff  &  Co.  v.  Lozier  (N.  J.  L.),  52  Atl.  303. 
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OSGOOD  V.  LOS  ANGELES  TRACTION  COMPANY. 
[137  Cal.  280,  70  Pac.  169.] 

STREET  RAILWAYS— Care  to  be   Exercised  by.— A  carrier 

of  passengers  is  required  to  exercise  the  highest  degree  of  care   in 
their  transportation,  and  this  rule  is  applicable  to  street  railways. 

(p.   172.) 

NEGLIGENCE.— Presumption  of  When  Passenger  is  Injured 
by  Collision  Between  two  Railroads.— -Where,  through  a  collision  be- 
tween two  street  railway  cars  operated  by  different  companies,  a 
passenger  is  injured,  it  will  be  presumed,  in  an  action  brought  by 
him  to  recover  for  such  injury,  that  it  was  due  to  the  negligence  of 
the   corporation   whose  passenger   he   was.     (p.   172.) 

NEGLIGENCE— Presumption  of  Applies  when  the  case  is  sub- 
mitted to  the  jury,  and  it  is  not  true  that  the  presumption  of  neg- 
ligence existing  when  a  passenger  is  injured  by  an  accident  on  the 
railway  on  which  he  is  riding  applies  only  when  the  question  arises 
on  the  sufficiency  of  the  evidence  to  sustain  the  verdict  or  on  motion 
for  a  nonsuit.  The  rule  is  equally  applicable  when  the  case  is  sub- 
mitted  to   the   jury.     (p.    174.) 

E.  E.  Milliken,  for  the  appellant. 
Nathan  Newby,  for  the  respondent. 

280  CHIPMAN,  C.  This  action  was  brought  to  recover 
damages  for  personal  injuries  to  plaintiff,  resulting  from  a  col- 
lision between  defendant's  (the  Los  Angeles  Traction  Com- 
pany's) ^***  street- cars,  on  which  plaintiff  was  a  passenger,  and 
a  car  of  the  defendant  (the  Los  Angeles  Railway  Company), 
a  separate  and  different  corporation.  Both  companies  were 
joined  as  defendants,  but  at  the  trial  plaintiff  dismissed  the 
action  as  to  the  latter  company.  Plaintiff  had  the  verdict  of 
the  jury,  and  defendant  appeals  from  the  judgment  and  order 
denying  motion  for  a  new  trial. 

The  following  instruction  was  given  at  the  request  of  plain- 
tiff, and  is  claimed  by  appellant  to  be  error: 

"1.  The  carrier  of  passengers  is  required  to  exercise  the 
highest  degree  of  care  in  their  transportation,  and  is  respon- 
sible for  injuries  received  by  them  while  in  the  course  of  trans- 
portation which  might  have  been  avoided  by  the  exercise  of 
such  care.  And  if  you  find  that  while  the  plaintiff  was  being 
carried  as  a  passenger  by  the  defendant,  the  Los  Angeles 
Traction  Company,  the  car  upon  wliich  slie  was  a  passenger 
collided  with  a  car  operated  by  the  Los  Angeles  Railway  Com- 
pany, and  that  she  was  thrown  from  said  car  and  injured, 
then  a  presumption  of  negligence    arises    which   throws    upon 
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the  defendant,  the  Los  Angeles  Traction  Company,  the  burden 
of  showing  that  the  injury  was  sustained  without  any  negli- 
gence on  its  part,  and  in  the  absence  of  such  evidence  your 
verdict  should  be  in  favor  of  the  plaintiff  for  such  sum  as  will 
compensate  her  for  the  damages  sustained." 

Appellant's  objection  is,  that  the  jury  were  told,  in  effect, 
that  the  recited  facts,  if  true,  raised  a  presumption  of  negli- 
gence on  the  part  of  appellant;  that  it  shifted  the  burden  of 
proof  to  appellant  to  show  that  plaintiffs  injuries  were  sus- 
tained without  its  negligence;  that  it  was  error  to  charge  the 
jury  that  appellant  "is  required  to  exercise  the  highest  degree 
of  care"  in  the  transportation  of  passengers. 

1.  Section  2100  of  the  Civil  Code  declares:  "A  carrier  of 
persons  for  reward  must  use  the  utmost  care  and  diligence  for 
their  safe  carriage,"  etc.  Webster  defines  the  adjective  "ut- 
most" as  follows :  "Being  in  the  greatest  or  highest  degree," 
The  noun  is  defined:  "The  most  that  can  be;  the  greatest 
power,  degree,  or  effort."  The  expression  "highest  degree  of 
care"  is  no  stronger  than  the  statutory  requirement  "utmost 
care."  The  instruction  in  this  regard  was  not  error.  In  ]\Ic- 
Currie  v.  Southern  Pacific  Co.,  122  CaL  558,,  55  Pac.  324,  tV.is 
**^  court  said:  "The  carrier  of  passengers  is  required  to  exercise 
the  highest  degree  of  care  in  their  transportation,  and  is  re- 
sponsible for  injuries  received  by  them  while  in  the  course  of 
transportation,  which  might  have  been  avoided  by  the  exer- 
cise of  such  care."  This  is  the'  language  of  the  instruction, 
and  is  a  correct  statement  of  the  law. 

2.  That  part  of  the  instruction  relating  to  the  presumption 
of  defendant's  negligence  is  attacked  on  the  ground  that  no 
such  presumption  arose  because  the  injury  was  the  result  of 
a  collision  between  two  car?  owned  and  operated  by  two  differ- 
ent def(>n(lants  independent  of  each  other.  Harrison  v.  Sutter 
Street  Ry.  Co.,  134  Cal.  549,  66  Pac.  787,  is  cited  as  decisive  of 
ihe  question.  Tn  tliat  ca-e  the  injury  was  caused  by  a  collision 
between  the  railway  cars  and  a  wagon  belonging  to  the  National 
Brewing  Company.  It  \\a>  hdd  tliat  no  pre^umyition  of  negli- 
gence arose  in  a  suit  against  the  railway  company  and  the  owner 
of  the  wacon  as  between  themselves.  The  trial  court  refused  to 
instruct  the  jury,  at  plaint' fT's  rpniu>st.  that  a  pra'^umption  of 
negligence  arose  against  loth  defi  n<lnnt~.  The  court  h(4(l  that 
this  onuhl  not  lio  a  law.  'I'he  court  -aiil  :  "'!4ie  bedrock  of  tliis 
prinriplo  of  prc-uinfition  r.f  noi'ligcnee  arising  from  tlie  fnct 
of  tlie  injury  is  tliat  of  jjrohahilities,  and,  in  the  very  nature 
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of  things,  it  cannot  be  made  to  apply  in  favor  of  a  plaintiff 
seeking  to  recover  damages  for  injuries  against  two  defend- 
ants totally  independent  of  each  other,  it  being  an  open  ques- 
tion as  to  which  defendant  had  control  of  the  particular  instru- 
mentality that  caused  the  injury."  And  the  court  further 
«aid:  "If  it  was  the  wagon,  it  was  an  instrumentality  not  un- 
der the  management  of  the  railway  company;  and  if  it  was 
the  car,  it  was  an  instrumentality  not  under  the  management 
of  the  brewing  company.  And  in  either  case,  as  to  the  other 
fiefendant,  the  rule  of  law  here  laid  down  by  the  law-writers 
^^annot  be  made  applicable  to  the  facts."  But  the  question  now 
iiere  was  not  decided. 

In  Tompkins  v.  Clay  Street  Ey.  Co.,  66  Cal.  163,  4  Pac.  1165, 
it  was  decided  that  in  an  action  by  a  passenger  against  two  car- 
riers of  passengers,  for  damages  caused  by  a  collision,  no  pre- 
sumption of  negligence  arises  from  the  mere  fact  of  the  injury 
as  against  the  proprietor  of  the  vehicle  not  occupied  by  the 
plaintiff.  The  question  now  here  is  as  to  the  presumption  '^^ 
against  the  proprietor  of  the  vehicle  occupied  by  the  plaintiff. 
Clearly  the  rule  applies  to  such  proprietor.  As  stated  in 
McCurrie  v.  Southern  Pacific  Co.,  123  Cal.  558,  60  Pac.  780 : 
"A  prima  facie  case  is  established  when  the  plaintiff  shows  that 
he  was  injured  while  being  carried  as  a  passenger  by  the  defend- 
ant, and  the  injury  was  caused  by  the  manner  in  which  defend- 
ant used  or  directed  the  instrumentality  under  its  control."  If 
the  fault  or  negligence  which  was  the  proximate  cause  of  the 
injury  was  attributable  to  some  other  vehicle  under  other  and 
independent  control,  the  defendant  could  so  show,  and  that 
would  be  a  good  defense,  but  the  presumption  of  defendant's 
negligence  arises  regardless  of  the  fact  that  the  injury  may 
have  been  caused  by  some  other  agency.  The  instruction  did 
not  shift  the  burden  of  proof  of  the  whole  case  to  defendant. 
It  was  nothing  more  than  saying  that,  upon  the  particular 
issue,  plaintiff  has  established  negligence  on  defendant's  part, 
and  defendant  must  meet  this  proof  by  '"'showing  that  the 
injury  was  without  any  ncglig«mce  on  its  part."  Nothing 
short  of  such  proof  would  meet  the  proof  of  negligence,  of 
which  the  law  presumes  defendant  guilty,  and  it  was  not  en-or 
to  so  charge  the  jury.  This  view  in  no  wise  contravenes  the 
doctrine  as  to  burden  of  proof  so  cl 'arlv  stated  in  Scott  v. 
Wood,  81  Cal.  398,  22  Pac.  871.  and  as  ai.o  provided  by  the  Cole 
of  Civil  Prooeduro  portions  18*19.  1981.  This  prpsnmtition., 
which  the  law  raises  from  proof  of  certain  facts,  is  "satisfactory 
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if  uncontradicted"  (Code  Civ.  Proc,  sec.  19G3)  ;  and  to  meet 
it  the  evidence  of  defendant  must  show  to  the  satisfaction  of 
the  jury  that  defendant  "was  without  any  negligence  on  its 
part":  McCurrie  v.  Southern  Pacific  Co.,  122  CaL  558,  55  Pac. 
324;  Bahcock  v.  Los  Angeles  Traction  Co..  128  Cal.  173,  GO  Pac. 
780,  and  cases  cited;  Shearman  and  Eedficld  on  Negligence.  S'  c. 
59;  Se\holt  v.  New  York  etc.  R.  R.  Co.,  95  N.  Y.  5G2,  47  Am. 
Rep.  75;  Miller  v.  Ocean  S.  S.  Co.,  118  N.  Y.  199,  23  N.  E.  4G2. 
Tt  is  not  true,  as  contended  by  appellant,  that  the  rule  has  been 
applied  only  where  questions  arose  on  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict  and  on  motions  for  nonsuit.  The 
rule  is  a  sound  one  as  applied  to  the  case  when  submitted  to 
the  ju^)^  As  said  in  Shearman  and  Rcdfield,  the  peculiar  cir- 
cumstances of  this  class  of  cases,  when  made  to  appear,  'afTo-d 
reasonable  evidence  in  the  absence  of  explanation  by  the  defend- 
ant that  the  accident  '^^  arose  from  want  of  care";  and  in  such 
case,  as  wns  said  in  Seybolt  v.  New  York  etc.  R.  R.  Co.,  95  N. 
Y.  562.  47  Am.  Rep.  75,  "t1ie  onus  then  rests  upon  the  defenl- 
ant  to  prove  that  the  injury  was  caused  without  his  fault." 
The  judgment  and  order  should  be  aflirmed. 

Haynes,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the    foregoing    opinion    the    judsr- 
ment  and  order  are  affirmed. 

ITonshaw,  J.,  Temple,  J.,  McFarland,  J. 


Street  Raihcay  Companies  are  common  carriers  of  passengers,  nnd 
as  such  are  bound  to  exercise  tlie  utmost  skill,  diligence,  and  fore- 
fiipht  consistent  with  the  business  in  which  thev  are  engaged:  Tiin- 
coln  Street  Ey.  Co.  v.  McClcllan,  04  Neb.  672,  69' Am.  St.  Rep.  736.74 
N.  W.  1074;  Leavenworth  Electric  R.  R.  Co.  v.  Cusick,  60  Kan.  590, 
72  Am.  St.  Rep.  374,  57  Pac.  519.  Injury  to  a  pnssenger  on  a  rail- 
road has  been  held  to  raise  a  presumption  of  negligence  on  the  part 
of  the  company:  See  Steele  v.  Soutliern  Ry.  Co.,  55  S.  ('.  3S9,  74 
Am.  St.  Rep.  756,  33  S.  E.  509;  McCaffertv  v.  Pennsylvania  R.  R. 
Co.,  193  Pa.  St.  690,  74  Am.  St.  Rep.  690,  44  Atl.  435;  monographic 
note  to  Philadelphia  etc.  R.  R,  Co.  v.  Anderson,  20  .\m.  St.  Rep. 
490-495.  And  this  rule  has  been  applied  to  street  railway  corpora- 
tions: See  Lincoln  Street  Ry.  Co.  v.  MeClellan,  54  Neb.  672,  69  Am. 
St.  Rep.  736,  74  N.  W.  1074;  Bergen  County  Traction  Co.  v.  Demarest, 
62  N.  J.  L.  755,  72  Am.  St.  Rep.  68.5,  42  Atl.  729.  Compare  Chica<^o 
Street  Ry.  Co.  v.  Rood,  163  Til.  477,  54  Am.  St.  Rep.  478,  45  X.  E. 
238;  Hawkins  v.  Front  St.  Cable  Ry.  Co.,  3  Wash  59"  ''S  \m  S' 
Rep.  72,  28  Pac.  1021.  ,  ■      •■ 

Ax  to  a  Street-car  J'afisr„(,rr's  RujM  of  action  for  injuries  sustain.^d 
from  a  collision  of  the  car  with  a  railwav  train,  see  Chicago  etc  K 
R.  Co.  V.  Mochell,  193  HI.  208,  86  Am.  St.  Rep.  31S,  61  N.  E.  b'-js! 
AVhere  a  railway  pas.sengrr  is  injured  by  a  negligent  colli.^ion  ..r 
his  train  with  tliat  of  anotlicr  conijiany,  lie  niav  maintain  an  iir;i..;i 
against  either  company:  Wabash  etc.  'Ry.  Co.  \\  Shacklet  105  Hi 
364,  44  Am.  Rep.  791.  ' 
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CHUjDEEN,  Legitimacy  of— Cohabitation,  What  is.— Under  a 
section  of  the  Code  of  Civil  Procedure  of  California  declaring  that 
the  issue  of  a  •wife  cohabiting  with  her  husLand  who  is  not  impo- 
tent is  indisputably  presumed  to  be  legitimate,  the  word  "cohabit- 
ing" means  the  living  together  of  a  man  and  woman  ostensibly  as 
husbantl    and    wife.      (p.    178.) 

CHILDREN,  Illegitimacy— Proof  of  toy  Mother.— The  pre- 
sumption that  children  born  in  wedlock  are  legitimate  cannot  be 
overcome  by  the  evidence  of  tlieir  mother  that,  though  residing  iu 
the  same  house  with  her  husband,  she  did  not  have  sexual  intercourse 
with  him  for  a  series  of  years  antedating  their  birth,  but  did,  during 
such  years,  submit  to  such  intercourse  with  another,  whom  she  claims 
to  be  their  father.  This  rule  is  not  abrogated  by  a  statutory  pro- 
vision declaring  that  neither  the  parties  nor  other  persons  who  have 
an  interest  in  the  event  of  an  action  or  proceeding  are  excluded  aa 
witnesses,  nor  by  anotlier  provision  to  the  effect  that  the  presumption 
of  legitimacy  can  be  disputed  only  by  a  wife  or  husband  or  the 
descendants  of  one  or  both,  and  that  illegitimacy  in  such  case  must 
be  proved  like  any   other  fact.     (p.   179.) 

John  J.  Jiir}^  John  E.  Richards,  H.  A.  Powell,  and  Archer 
Kiucaid,  for  the  appellants. 

Wilson  &  Wilson,  George  C.  Eoss,  and  Edward  P.  Fitzpatrick, 
for  the  respondents. 

^•*^  The  COUKT.  This  case  comes  here  on  appeal  from  a 
judgment  in  favor  of  respondents  Chatham  and  Gardiner  and 
against  appellants.  The  judgment-roll  is  accompanied  by  a 
'"^^  bill  of  exceptions  containing  the  evidence  and  rulings  of  the 
court.  The  action  was  commenced  under  section  IGG-l  of  tlie 
Code  of  Civil  Procedure,  by  respondents  Eobert  Schofield  Chat- 
ham and  Maria  Elizabeth  Chatham  Gardiner,  wlio  claimed,  and 
now  claim,  to  be  illegitimate  children  of  Robert  Mills,  deceascxl, 
adopted  as  such  under  and  in  the  manner  provided  in  section 
230  of  the  Civil  Code. 

The  facts  may  be  briefly  stated  as  follows:  Rowland  and 
Diana  Chatham  were  married  in  Cincinnati,  Ohio,  in  1851. 
Some  time  afterward,  between  18.52  and  1854,  they  came  to 
California,  and  on  their  journey  by  steamer  met  and  became 
acquainted  with  Robert  Mills,  deceased.  Roland  Chatham 
was  a  miller  by  trade,  and  after  arriving  in  California  he 
lived  with  his  wife,  Diana,  in  Sacramento  City  for  a  few 
months,  and  tlien  moved  to  San  Francisco,  where,  after  living 
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at  various  places,  he  settled  with  his  family  at  a  place  called 
tiie  I'otrero,  where  the  family  lived  until  his  death,  in  1S85. 
Diana  Chatham,  while  li\ing  at  the  Potrero  with  her  husband, 
became  the  mother  of  three  children,  to  wit:  George  William 
Chatham^  who  was  born  in  February,  1862,  at  the  Potrero, 
and  is  admitted  to  be  the  son  of  Koland  Chatham,  deceased ; 
•Eobert  Schofield  Chatham,  who  was  born  in  September,  1865 ; 
and  Maria  Elizabeth,  who  was  born  in  May,  1869.  The  latter 
two  children  are  now  claimed  to  be  the  illegitimate  children 
of  deceased  Eobert  Mills,  and  not  the  children  of  Poland  Chat- 
ham, deceased.  During  all  the  married  life  of  Poland  Chat- 
ham, and  during  the  time  of  the  birth  of  the  three  children, 
he  slept  at  the  one  home  of  himself  and  his  wife,  Diana,  lived 
there  and  ate  at  the  table  with  his  wife  and  family.  He  docs 
not  appear  to  have  ever  been  absent  from  the  state  or  from  his 
family  for  any  length  of  time.  ]n  the  family  Bible,  after  the 
entries  of  the  dates  and  places  of  birth  of  the  husband  and  wife, 
and  the  date  of  their  marriage,  under  the  head  of  "Births," 
appe<ars  the  following: 

"George  William  Chatham,  born  February  10th,  1862,  San 
Francisco,  U.  S,  Eobert  Schofield  Chatham,  born  September 
Ist,  1865,  San  Francisco,  U.  S.  Maria  Elizabeth  Chatham, 
born  May  19th,  1869,  San  Francisco,  U.  S." 

The  respondents  during  the  lifetime  of  Eoland  Chatham 
always  bore  his  name,  and  their  names  were  entered  as  "Chat- 
ham" at  the  various  schools  where  they  attended.  While  ^**® 
respondent  Eobert  was  a  growing  boy  he  slept  a  large  portion 
of  the  time  with  Poland  Chatham,  the  husband  of  Diana.  Pe- 
spondents  always  called  Poland  Chatham  "Dad."  Poland 
Chatham  had  a  family  (or  group)  picture  taken  while  the 
respondents  were  small  children,  in  which  himself  and  wife 
and  the  three  children  appear.  This  picture  was  hung  up  in 
the  family  home  of  the  Chathams.  Poland  Chatham  died  in 
1885  in  the  little  bedroom  where  he  usually  slept  at  the  family 
home  at  the  Potrero.  Diana,  the  widow,  attended  the  funeral 
M-ith  the  three  children,  in  the  mourner's  carriage.  After  the 
death  of  Poland  Chatham,  the  jiroperty  wliich  had  been  occu- 
pied as  a  home  was  conveyed  by  the  three  children  to  tlicir 
mother,  Diana.  This  de(^d  was  niailc  in  July,  1891,  and  recited 
that  it  was  mane  between  "Goorijc  W.  Chatham,  Pohort  S. 
rhatliam.  and  ^laria  K.  Chatliain.  tlie  son?  and  daugliter  of 
pnlnnd  anil  Diana  Chritliain  Tespcctivcl'-.''  Tn  Tanuary,  189?, 
Eobert  ilills  sisminl  a  statmu'iit  in  writing  as  follows: 
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"Belmont,  January  8,  1897. 

"Knowing  that  death  is  certain  and  often  sudden,  I  make 
this  statement.  I  never  had  but  one  wife,  Miranda  E.  Mills. 
1  leave  no  children.  I  have  left  no  will  and  wish  the  distri- 
bution of  mv  estate  to  be  made  according  to  the  laws  of  this 
state.  '  ■  EGBERT  MILLS.'' 

On  April  26,  1897,  Robert  Mills  died.  This  proceeding  was 
commenced  in  August,  1899. 

Section  230  of  the  Civil  Code  provides  as  follows:  "The 
father  of  an  illegitimate  child,  by  publicly  acknowledging  it 
as  his  own,  receiving  it  as  such,  with  the  consent  of  his  wife, 
if  he  is  married,  into  his  family,  and  otherwise  treating  it  as 
if  it  were  a  legitimate  child,  thereby  adopts  it  as  such;  and 
such  child  is  thereupon  deemed  for  all  purposes  legitimate 
from  the  time  of  its  birth.  The  foregoing  provisions  of  this 
chapter  do  not  apply  to  such  an  adoption."  And  section  193 
of  the  same  code  provides  that:  "All  children  born  in  wedlock 
are  presumed  to  be  legitimate." 

It  was  therefore  necessary  for  respondents,  as  the  very 
foundation  of  their  case,  to  allege  and  prove  that  they  were 
illegitimate  children  of  Robert  Mills,  deceased.  They  called 
tlicir  mother,  Diana,  as  a  witness  in  their  behalf,  and,  under 
appellants'  objection  that  the  witness  was  incompetent,  and  ^^^ 
"that  the  evidence  was  inadmissible  under  the  code,  she  was 
permitted  to  testify  that  in  1862,  before  either  of  the  resjiond- 
ents  were  begotten,  she  ceased  to  occupy  the  room  with  her 
husband,  and  that  she  never  had  sexual  intercourse  with  him 
after  that  time,  nor  with  anyone  else  except  Robert  Mills;  that 
Robert  Mills  agreed  with  witness  in  1863  to  live  with  her  as 
husband  and  wife,  and  that  Roland  Chatham  knew  of  the  agree- 
ment; that  thereafter  the  witness  slept  with  Robert  ]\rill>  in  a 
l>edroom  in  the  home  of  herself  and  husband,  and  adjoining 
the  bedroom  of  her  husband ;  that  there  was  a  door  between 
the  room  occupied  by  witness  and  Mills  and  that  occupied  by 
her  husband ;  that  she  pushed  the  bed  up  against  the  door 
during  the  night;  that  her  husband  knew  that  Mills  was  habit- 
Tially  having  sexual  intercourse  with  her,  but  remained  friendly 
with  Mills,  and  sat  at  the  family  table  and  ate  with  him ;  that 
her  husband  knew  that  Mills  was  the  father  of  respondents. 
Appellants  objected  in  various  ways  to  the  testimony,  and  savod 
their  exceptions  to  the  rulings  admitting  it.  The  court  erred 
in  the  rulings  complained  of  as  to  tlie  abovf  evidence.  It  is 
provided  in  subdivision  5  of  section  1962  of  the  Code  of  Civil 
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Procedure  that  "the  issue  of  a  wife  cohabiting  with  her  hus- 
band, who  is  not  impotent,  is  indisputably  presumed  to  be  le- 
gitimate/' The  word  "cohabiting,"  as  used  in  the  above  sec- 
tion, means  the  living  together  of  a  man  and  woman  ostensibly 
as  husband  and  wife:  1  Bishop  on  Marriage,  Divorce,  and  Sepa- 
ration, sec.  1669,  note  1. 

The  evidence  received  was  for  the  purpose  of  proving  a  fact 
which  by  the  above  provision  is  made  indisputable. 

The  section  not  only  lays  down  a  rule  by  which  we  must  be 
governed,  but  the  rule  is  the  one  supported  by  the  best  author- 
ities, on  the  ground  of  public  policy.  It  is  the  rule  given  by 
the  text-writers  and  the  great  weight  of  authority.  When 
Robert  Faulconbridge  made  the  claim  that  his  older  brother 
was  the  illegitimate  son  of  Cceur  de  Lion,  the  rule  is  thus 
stated: 

"King  John. — Sirrah,  your  brother  is  legitimate; 

Your  father's  wife  did  after  wedlock  bear  him; 

And,  if  she  did  play  false,  the  fault  was  hers; 

"Wliich  fault  lies  on  the  hazards  of  all  husbands 

That  marry  wives." — (King  Jolm,  act  I,  scene  1.) 
^^^  It  is  said  in  Green] eaf  on  Evidence  (Lewis'  edition, 
1896,  volume  2,  section  1)  :  "The  husband  and  wife  are  alike  in- 
competent witnesses  to  prove  the  fact  of  nonaccess  while  they 
lived  together."  The  rule  is  thus  stated  by  Jones  in  his  work 
on  Evidence  (volume  1,  section  96)  :  "It  is  well  settled  on 
grounds  of  public  policy  affecting  the  children  bom  during  the 
marriage,  as  well  as  the  parties  themselves,  that  the  presumption 
of  legitimacy  as  to  children  born  in  lawful  wedlock  cannot  be 
rebutted  by  the  testimony  of  the  husl)and  or  the  wife  to  the 
effect  that  sexual  intercourse  has  or  has  not  taken  place  be- 
tween them,  nor  are  the  declarations  of  the  liusband  or  wife 
competent  as  bearing  on  the  question." 

In  a  late  case  in  Wisconsin  (Shuman  v.  Shuman,  83  Wis. 
255,  53  IST.  W.  455)  the  question  is  extensively  discussed  and  the 
rule  as  stated  above  adopted.  In  the  opinion  it  is  said:  "The 
court  rejected  as  inadmissible  all  testimony  of  the  statements  or 
admissions  of  Andrew  and  Lelia  jM.  Ingle  tending  to  show  that 
they  had  no  sexual  intercourse  with  each  other  during  the 
time  within  which  it  is  possible  that  Frnnces  M.  was  begotten. 
The  ruling  was  correct.  Xo  rule  of  evidence  is  better  settled 
than  that  husband  and  wife  are  alike  incDmjietent  witnesses  to 
])rovc  the  fact  of  nonaccess  ^vliile  they  lived  toijetbor."  For  fur- 
ther authorities  to  the  same  eflect.  see  3  Am.  &  Eng.  Ency.  of 
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Law,  title  "Bastard}'/'  2d  ed.,  878,  and  cases  cited  in  note  1;. 
Bell  V.  Territory  of  Oklahoma,  8  Okla.  75,  56  Pac.  853 ;  Abing- 
ton  V.  Duxbury,  105  Mass.  290;  Scanlon  v.  Walshe,  81  Md.  118,. 
48  Am.  St.  Eep.  488,  31  Atl.  498;  Mink  v.  State,  GO  Wjs.  5S3,. 
50  Am.  Rep.  386,  19  N.  W.  445;  Tioga  County  v.  South  Creek 
Township,  75  Pa.  St.  436;  1  Bishop  on  Marriage,  Divorce,  and 
Separation,  sec.  1179. 

It  is  claimed  by  respondents  that  the  above  rule  is  not  in  force 
in  this  state  by  reason  of  the  Code  of  Civil  I'rocedure  (sectiuix 
1879),  which  provides  that  all  persons  may  be  witnesses,  and 
that  "neither  parties  nor  other  persons  who  have  an  interest 
in  the  event  of  an  action  or  proceeding  are  excludeil."  Th& 
above  section  was  passed  for  the  purpose  of  abrogating  the 
common-law  rule  which  excluded  parties  from  testifying  in 
their  own  suits  or  where  they  had  an  interest  in  the  subject 
matter  in  controversy.  It  was  not  intended  to  abrogate  the 
rules  of  evidence  founded  upon  the  reason  and  experience  of 
303  ages.  Nor  was  it  intended  to  break  down  a  rule  founded  in 
decency,  morality,  and  public  policy.  This  question  has  arisen 
in  oth'er  courts  under  similar  code  provisions,  and  the  courts 
have  uniformly  considered  the  rule  of  the  common  law  in 
question  unchanged:  Egbert  v.  Greenwalt,  44  Mich.  245,  38  Ain. 
Eep.  260,  6  N.  W.  654;  Tioga  County  v.  South  Creek  Township, 
75  Pa.  St.  436;  Chamberlain  v.  People,  23  N.  Y.  85,  80  Am.. 
Dec.  355. 

This  court  accordingly  held  in  Estate  of  Heaton,135  Cal.  388,. 
67  Pac.  321,  that  the  provisions  of  subdivision  11  of  section 
1870  of  the  Code  of  Civil  Procedure,  to  tlie  effect  that  evidence 
may  be  given  of  "common  reputation  e.xi-ting  j^revious  to  the 
controversy^  respecting  facts  of  a  public  or  general  interest  more 
than  thirty  years  old,  and  in  cases  of  pedigree  and  boundary,** 
was  never  intended  to  broaden  the  common-law  rule  limiting- 
common  reputation  as  to  pedigree  to  declarations  of  members 
of  the  family. 

It  is  further  contended  that  the  provision  of  subdivision  5 
of  section  1962  of  the  Code  of  Civil  Procedure  is  in  contlict 
with  section  195  of  the  Civil  Code,  which  provides:  "Tlie  pre- 
sumption of  legitimacy  can  be  disputed  only  bv  the  husband 
or  wife  or  the  dcscendent  of  one  or  both  of  thorn.  Illegiti- 
macy in  such  case  may  be  proved  like  any  other  fact." 

We  do  not  think  the  Pxprc--;ion  "nrovod  like  any  oflior 
fact"'   was  intendial  to   do  awav   with  tiie  well-known  rule^  of 
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evidence  and  allow  all  kinds  of  evidence,  whether  incompe- 
tent, secondary,  or  hearsay.  Any  fact  in  controverBy  perti- 
nent to  the  issue  may  be  proveKl  by  competent  evidence  and 
subject  to  the  rules  as  to  presumptions.  Whi^re  the  law  makes 
a  certain  fact  a  '"conclusive  presumption,'"  evidence  cannot  be 
received  to  the  contrary.  The  proof  of  any  fact  must  be  made 
by  legal  evidence  subject  to  the  rules  as  to  presumptions  and 
as  to  incompetency.  Illegitimacy  may  be  proved;  but  it  can- 
not be  proved  by  the  evidence  of  a  hu-band  or  wife  th^t  while 
living  together  they  did  not  have  sexual  intercourse.  It  would 
require  a  very  plain  and  express  statute  to  convince  us  that 
the  legislature  intended  to  do  away  with  a  rule  founded  upon 
good  morals  and  public  policy,  and  to  allow  evidence  which 
shocks  every  sense  of  decency  and  propiiety. 

In  this  discussion  we  have  not  overlooked  the  fact  that  the 
law  is  not  as  rigid  as  formerly  in  ca=es  of  this  kind.  The  ***"* 
common-law  rule  was,  that  the  child  of  a  married  woman  was 
conclusively  presumed  to  be  legitimate  if  begotten  while  her 
husband  was  within  four  seas — that  is,  within  the  jurisdiction 
of  the  kingdom  of  England — unless  the  husband  was  impotent : 
Coke  on  Littleton,  sec.  244a. 

The  mod(:rn  rule  was  statcni  by  Lord  Langsdale  in  Hargrave 
V.  Hargrave,  9  Beav.  552,  as  follows:  "A  child  born  of  a  mar- 
ried woman  is,  in  the  first  instance,  presumed  to  be  legiti- 
mate. The  presumption  thus  established  by  law  is  not  to  be 
rebutted  by  circumstances  which  only  create  doubt  and  sus- 
picion, but  it  may  be  wholly  removrd  by  proper  and  suffi- 
cient evidence  showing  that  the  husband  was  (1)  incompetent; 
(2)  entirely  absent,  so  as  to  have  no  intercourse  or  communi- 
cation of  any  kind  with  the  mother;  (3)  entirely  absent  at 
the  period  during  which  the  child  must,  in  the  course  of  na- 
ture, have  been  begotten;  or  (4)  only  pr./sent  under  such  cir- 
cumstances as  afford  clear  and  satisfactory  proof  that  there  was 
no  sexual  intercourse."  And  tlie  same  rule  is  supported  by  the 
authorities  in  this  country:  Sliunian  v.  Shuman,  83  Wis,  254, 
53  N.  W.  455;  Thayer  on  Evidence,  appendix  "A,"  p.  540;  2 
Lewis'  Greenleaf  on  Evidence,  sec.  150.  But  the  aliove  rule 
does  not  allow  either  of  the  parents  to  testify  to  the  fact  of  non- 
accei>s  during  cohabitation.  Xor  is  th<^  ml'  ini^onsistent  with 
fhr>  conclusive  presumption  tl^at  a  eliii'l  '►o':ro*^t'^n  nnd  born  while 
tlie  iMT^hnnd  and  wife  nr"  linn::  to'jrctiier  as  .-uch,  and  the  hus- 
band not  incompetent,  is  b'giiiniate. 
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It  is  not  necessary  to  discuss  other  questions  in  the  case. 
The  judgment  and  order  are  reversed. 

Hearing  in  Bank  denied. 


Proof  of  the  lUeffitimacy  of  Children  is  consirlered  in  the  mono- 
graphic note  to  Dennison  v.  Page,  72  Am.  Dec.  649-654.  The  general 
rule  is,  that  neither  the  testimony  of  the  husband  nor  of  the  wife 
nor  of  the  alleged  paramour  will  be  received  to  show  that  a  child 
born  during  marriage  is  illegitimate,  if  the  husband  was  not  impotent 
and  had  opportunity  for  sexual  intercourse  with  the  wife:  Scanlon 
T.  Walshe,  81  Md.  118,  48  Am.  St.  Eep.  488,  31  Atl.  498. 


WEBSTER  V.  NOEWEGIAN  MIXING  COMPANY. 

[137  Cal.  399,  70  Pac.  276.] 

DEATH  OF  HUMAN  BEING— Action  for  Where  He  has  no 
Heirs. — Under  a  statute  declaring  that  an  action  may  be  brought 
by  the  heirs  of  a  decedent  or  his  personal  representative  to  recover 
for  his  death  when  due  to  the  negligence  of  another,  an  action  can- 
not be  sustained  by  a  personal  representative  unless  the  decedent 
left  heirs  at  law.     (p.  182.) 

E.  W.  Holland,  for  the  appellant. 
C.  H.  Wilson,  for  the  respondent. 

3»9  GAROUTTE,  J.  The  administrator  of  the  estate  of 
Walton  Smith,  deceased,  brings  this  actioji  against  defendant 
to  recover  damages  for  the  death  of  said  Smith,  the  complaint 
alleging  that  his  death  was  occasioned  by  and  through  the 
negligence  of  defendant.  There  is  no  allegation  in  the  com- 
plaint to  the  eSect  that  the  deceased.  Smith,  left  any  heirs 
and  it  is  now  claimed  by  defendant  that  the  failure  to  make 
this  allegation  renders  the  pleading  fatally  defective. 

By  direct  authorization  of  the  Code  of  Civil  Procedure  (sec- 
tion 377),  the  administrator  of  an  estate  may  bring  an  action 
to  recover  damages  for  the  death  of  a  person,  and  it  has  been 
so  held  in  Mimro  v.  Pacific  Coast  Dredging  etc.  Co.,  84  Cal. 
515,  18  Am.  St.  Eep.  248,  24  Pac.  308;  Burke  v.  Areata  etc. 
R.  R.  Co.,  125  Cal.  368,  73  Am.  St.  Rep.  52,  57  Pac.  1065. 
But  the  question  is  now  presented.  May  the  administrator  of  the 
estate,  the  personal  representative  of  the  deceased,  bring  the  ac- 
tion if  there  are  no  heirs?  For  in  this  case  there  being  no  alle- 
gation of  the  existence  of  heirs,  the  court  is  bound  to  assume 
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that  there  are  none.  The  section  of  the  code  quotel  declares 
that  the  action  may  be  brought  by  the  heirs  of  the  deceased  or 
Jiis  '*^***  personal  representatives ;  and  when  the  court  is  brought 
to  consider  the  character  of  the  action,  the  nature  of  the  relief 
sought,  and  to  whom  the  fruits  of  the  judgment  belong,  it  is 
plain  the  statute  only  means  that  the  personal  representative 
may  bring  the  action  when  there  are  heirs. 

The  action  is  entirely  statutory.  If  there  were  no  statute 
there  could  be  no  action.  At  common  law  no  sucli  right  of 
action  existed:  Burke  v.  Areata  etc.  R.  R.  Co.,  125  Cal.  368, 
73  Am.  St.  Rep.  52,  57  Pac.  1065.  The  administrator  has  the 
right  to  bring  the  action  because  the  statute  says  so.  He  is 
made  a  statutory  trustee  to  recover  damages  for  the  benefit  of 
the  heirs.  As  administrator  of  the  estate  he  has  no  interest 
in  the  matter,  for  the  fruits  of  any  judgment  he  may  recover 
•do  not  belong  to  the  estate.  Those  fruits  pass  to  the  heirs  as 
statutory  beneficiaries  of  the  statutoi^  trustee.  They  do  not 
take  them  by  way  of  succession.  This  statutory  action  was 
given  for  the  benefit  of  the  heirs  of  the  deceased,  and  for  no 
other  purpose.  It  was  enacted  in  order  that  they  might  com- 
pensate themselves  for  pecuniary  injury  suffered  in  the  loss  by 
death  of  a  relative,  and  this  being  so  the  statute  necessarily  con- 
templates that  there  must  be  heirs  of  a  deceased.  If  this  de- 
ceased had  no  heirs,  then  this  statute  does  not  apply,  and  there 
can  be  no  action ;  for  there  can  be  no  statutory  trustee  if  there 
be  neither  trust  nor  beneficiary.  As  already  suggested,  the  ac- 
tion can  only  be  b^'ought  to  recover  damages  suffered  by  the 
iheirs.  The  amount  of  the  recovery  should  be  in  proportion  to 
the  damage  they  have  suffered,  and  if  there  he  no  heirs  there 
can  be  no  damage,  for  there  will  be  no  one  injured  by  the  death 
■of  the  deceased. 

There  is  a  dearth  of  authority  in  this  state  upon  the  question 
under  consideration,  but  in  other  jurisdictions  the  law  has 
been  repeatedly  declared.  In  Stafford  v.  Drew,  3  Duer,  627, 
in  speaking  to  this  question,  the  court  said:  "These  fao+s  are 
in  their  nature  material  and  issuable,  and  in  actions  like  the 
present  are  therefore  in  my  judgment  just  as  necessary  to  be 
proved  upon  the  trial,  and  consequently  to  be  averred  in  the  com- 
plaint, as  the  death  of  the  person  injured,  and  tlie  wrongful  act 
or  negligence  of  the  defendant  as  its  primary  cause."  In  Seren- 
■gen  V.  Northern  Pacific  Ry..  45  Fed.  407,  the  learned  judge  said: 
^*Tt  cannot  be  it  was  contemplated  that  in  *^^  any  case  the  per- 
sonal representative  might  recover  a  judgment  for  injuries  re- 


Hoy.  1902.]       Steinhart  v^  Superior  Court.  188 

suiting  in  death  and  then  afierward  institute  an  inquiry  as  to 
whether  or  not  there  was  anyone  entitled  to  the  amount  re- 
covered on  this  judgment.  If  it  is  necessary  to  prove  on  the 
trial  there  is  a  widow  and  next  of  kin,  tliis  fact  should  be  al- 
leged.'' 

For  the  foregoing  reasons  the  judgment  is  affirmed. 

Van  Dyke,  J.,  and  Harrison,  J.,  concurred. 


TJve  Right  of  Action  for  the  Death  of  a  human  being  is  entirely 
fltatutory,  and  before  a  person  can  recover  damages  he  must  bring 
himself  clearly  within  the  terms  of  the  statute:  Citizens'  St.  Ry. 
Co.  V.  Cooper,  22  Ind.  App.  459,  72  Am.  St.  Eep.  319,  53  N.  E.  1092; 
monographic  note  to  Brown  v.  Electric  Ey.  Co.,  70  Am  St.  Rep.  669- 
687.  Only  those  named  in  the  statute  as  proper  parties  plaintiff 
can  sue:  See  the  note  to  Brown  v.  Electric  Ky.  Co.,  70  Am.  St.  Eep. 
€72-675. 


STEINHART  v.  SUPERIOR  COURT. 

[137  Cal.  575,  70  Pac.  629.] 

EMINENT  DOMAIN— Taking  Possession  During  Pendency  of 
the  Proceedings. — A  statute  authorizing  the  court  in  which  a  pro- 
ceeding is  pending  to  make  an  order  authorizing  the  plaintiff  to  take 
possession  of  and  use  lands  and  premises  sought  to  be  condemned 
during  the  pendency  and  until  the  final  conclusion  of  the  proceeding 
brought  to  condemn  on  paying  into  court,  or  giving  security  for  the 
payment  thereof,  to  be  approved  by  the  court,  of  a  sum  sufficient  to 
compensate  the  defendant  in  case  the  land  is  finally  taken,  or  for 
damages  if  for  any  reason  the  land  is  not  taken,  and  providing  that 
the  defendant  may  apply  to  the  court  for  the  money,  but  that  it« 
payment  to  him  is  an  abandonment  of  all  defenses  except  the  claim 
for  greater  compensation,  is  unconstitutional,  if  the  state  constitu- 
tion declares  that  private  property  shall  not  be  taken  or  damaged 
for  a  public  use  without  just  compensation  having  been  first  made 
or   paid   into    court    for   the   owner,     (p.    187.) 

EMINENT  DOMAIN— Taking  of  Property,  What  Is.— The 
taking  possession  of  and  using  property  during  the  pendency  of  a 
proceeding  for  its  condemnation  for  a  public  use  is  a  taking  of  the 
property  within  the  meaning  of  a  constitutional  provision  declaring 
that  property  shall  not  be  taken  or  damaged  for  a  public  use  withoui 
just  compensation  having  been  first  made  or  paid  into  court  for  the 
owner,     (p.  187.) 

EMINENT  DOMAIN— Fourteenth  Amendment.— The  provi- 
sion of  the  constitution  of  California  declaring  that  property  shall 
not  be  taken  or  damaged  for  a  public  use  without  just  compensation 
having  been  first  made  to,  or  paid  into  court  for,  the  owner,  and  that 
no  right  of  way  shall  be  appropriated  to  the  use  of  any  corporation 
other  than  municipal  until  full  compensation  therefor  is  first  made 
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in  money,  or  ascortained  and  paid  into  court,  irrespective  of  any 
benefit,  for  any  improvement  proposed  by  such  corporation,  is  not 
in  coniiict  with  the  fourteenth  amendment  to  the  constitution  of  the 
I'nited  States,     (p.  187.) 

Sullivan  &  Sullivan,  E.  A.  Bridgford,  and  Jesse  W.  Lilien- 
thal,  for  the  petitioner. 

Seawell  &  Pemberton  and  Morrison  &  Cope,  for  the  respond- 
ent. 

675  TEMPLE,  J.  This  is  an  application  for  a  writ  of  prohi- 
bition to  prevent  the  respondent  from  making  an  order  in  a 
condemnation  suit  for  a  right  of  way,  at  the  instance  and 
for  the  Albion  Southeastern  Eailway  Company,  a  corporation, 
putting  such  corporation  in  possession  of  certain  lands  of  peti- 
tioner during  the  pendency  of  the  proceeding  and  before  the 
value  of  the  land  sought  to  be  taken  has  been  ascertained. 

The  order  is  sought  pursuant  to  section  1254  of  the  Code  of 
Civil  Procedure,  and  waiving  some  question  as  to  whether 
^'^  the  land  sought  to  be  condemned  is  sufficiently  described  in 
the  petition,  it  may  be  assumed  that  the  code  provisions  have 
been  followed.  The  main  question  is  whether  the  section  au- 
thorizing the  court  to  make  an  order  that  such  plaintiff  may 
"take  possession  of  and  use  the  land  and  premises  sought  to 
be  condemned,  during  the  pendency  and  until  the  final  conclu- 
sion of  the  proceedings  brought  to  condemn,'*  is  constitutional. 

To  obtain  such  order  the  plaintiff  must  pay  into  court,  "or 
give  security  for  the  payment  thereof,  to  be  approved  by  the 
judge  of  such  court,"  sufficient  money  to  compensate  the  de- 
fendant, in  case  the  land  is  finally  taken,  or  for  damages,  if 
for  any  reason  the  land  be  not  taken.  The  defendant  may 
apply  to  the  court  for  the  money,  but  a  payment  is  deemed 
an  abandonment  of  all  defenses  except  the  claim  for  CTeater 
compensation.  In  the  nature  of  things,  this  provision  for  pay- 
ment cannot  apply  to  the  claim  of  a  defendant  for  unliqui- 
dated damages  for  the  value  of  the  use  of  the  land  and  dam- 
ages thereto,  if  the  land  be  not  finally  taken.  As  to  such 
claim,  the  money  is  not  paid  into  court  for  the  defendant,  l)ut 
as  security  only.  It  is  further  provided  that  the  deposit  shall 
be  at  the  risk  of  plaintiff  until  the  court  finally  awards  the 
money  to  the  defendant,  and  the  clerk  and  his  sureties  sliall 
be  liable  therefor. 

In  the  former  constitution  the  entire  provision  upon  tin's 
subject    was  in  these    words :  "Nor    shall    private  property  be 
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taken  for  public  use  without  just  compensation.''  In  18G1  an 
act  was  passed  wliich  contained  provisions  somewhat  similar 
to  section  1254  of  the  Code  of  Civil  Procedure.  In  1865  the 
Western  Pacific  Railroad  Company  commenced  proceedings 
under  the  statute  to  condemn  lands  for  a  right  of  way  through 
lands  owned  by  Bernard  C.  Fox.  At  the  commencement  of 
the  proceeding  the  railroad  company  filed  a  bond,  as  required 
by  the  act,  and  obtained  an  order  authorizing  it  to  take  pos- 
session and  to  continue  in  pos.si'Ssion  pending  the  proceeding. 
It  took  possession  and  made  the  usual  excavations  and  fills  upon 
the  land.  The  proceeding  was  carried  to  a  conclusion  and  final 
judgment  of  condemnation  entered.  But  before  final  judgment 
a  suit  was  commenced  against  the  railroad  company  for  dam- 
ages. The  defendant  justified  under  the  order  permitting  it  to 
take  and  hold  possession. 

^''''  On  appeal  an  elaborate  opinion  was  handed  down  by  San- 
derson, J.,  and  another  by  Sawyer,  J.  Several  previous  cases 
are  summarily  disposed  of  in  the  opinion.  For  instance,  in 
San  Francisco  v.  Scott,  4  Cal.  114,  the  court  held  that  com- 
pensation must  be  made  before  the  citizen  can  be  devested  of 
his  rights.  "It  is  not  sufficient  that  the  law  points  out  the 
mode  by  which  damage  may  be  ascertained,  and  provides  the 
party  with  a  remedy  to  enforce  his  right.  Xo  such  obligation 
can  be  imposed  upon  him.  He  is  entitled  to  the  damages 
which  he  has  sustained  without  resorting  to  a  legal  tribunal 
to  enforce  payment.'''  This,  it  is  said,  means  only  that  the 
damages  must  be  paid  before  title  wiU  pass.  Of  course,  it 
■will  be  convenient  for  the  person  seeking  to  condemn  to  post- 
pone that  time  indefinitely,  if  in  the  meantime  he  can  have  the 
use  of  the  property. 

These  propositions  seem  to  be  advanced  and  maintained  in 
that  case: 

1.  The  constitution  does  not  require  payment  before  the  tak- 
ing, but  only  that  it  should  be  provided  and  made  certain  with- 
out unreasonable  delay  or  expense  to  the  property  owner. 

2.  The  court  may,  on  the  terms  of  the  statute,  authorize  the 
party  seeking  to  condemn  to  take  immediate  possession  and  to 
use  the  property  pending  the  proceeding,  and  such  possession 
does  not  constitute  a  taking  within  the  meaning  of  the  con- 
stitution, and  conversely  title  will  not  pass  until  pa>Tnent  is 
made. 

As  far  as  the  present  inquiry  is  concerned,  the  most  im- 
portant proposition   is,  that  taking  possession   and  using  the 
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property  during  the  pendency  of  the  proceeding  is  not  a  tak 
ing,  within  the  meaning  of  the  constitution.  There  was  much 
more  plausibility  in  the  contention  that,  as  the  constitutioik 
then  was,  compensation  need  not  be  actually  }!aid  in  advance. 

The  more  important  proposition  was  overruled  in  Davis 
V.  San  Lorenzo  R.  E.  Co.,  47  Cal.  517.  The  court  uses  the 
following  language:  "The  occupation  of  land  by  a  corpora- 
tion, for  its  own  purposes,  pending  the  proceeding  for  con- 
demnation, is  a  taking  of  the  property  within  the  meaning  of 
the  constitution,  and  that,  as  the  bond  does  not  cover  such  tak- 
ing, the  section  of  the  statute  under  consideration  is  void.^' 

A  lengthy  opinion  was  rendered  by  Mr.  Justice  Crockett, 
and  the  case  of  Fox  v.  Western  Pac.  R.  R.  Co.,  31  Cal.  538, 
B78  jg  referred  to  and  confessedly  modifiod.  The  same  doc- 
trine was  declared  in  San  Mateo  Waterworks  v.  Sharpstein,  50 
Cal.  284;  Sanborn  v.  Belden,  51  Cal.  266;  Vilhac  v.  Stockton 
etc.  E.  E.  Co.,  53  Cal.  208. 

At  the  time  the  present  constitution  was  adopted  (in  1879), 
the  law  as  declared  by  the  supreme  court  was  as  follows:  The 
possession  and  use  in  terms  authorized  by  the  statute,  before 
compensation  had  been  made  and  while  the  proceeding  was 
pending,  is  a  taking  within  the  meaning  of  the  constitution, 
but  the  requirement  of  the  former  constitution,  which  only 
provided  that  private  property  should  not  be  taken  for  public 
use  without  just  compensation,  was  satisfied  by  a  provision 
which  insured  the  payment  on  reasonable  terms  as  to  delay 
and  difficulty  in  the  enforcement  of  the  right.  Viewed  in  the 
light  of  these  facts,  the  change  made  in  the  language  by  the 
new  constitution  becomes  significant.  The  following  italicized 
vords  were  added,  and  no  other  change  was  made  in  the  gen- 
eral provision :  '"Private  property  shall  not  be  taken  or  dam- 
aged for  public  us'e  without  just  compensation  having  heeti  first 
made  to  or  paid  into  court  for  the  owner  J' 

The  purpose  of  the  amendment  is  perfectly  obvious.  If  tho> 
preliminary  possession  during  the  pendency  of  the  proccedinj; 
is  a  taking  within  the  meaning  of  the  constitution,  it  cannot 
bp  authorized  until  the  damage  resulting  tlierefrom  has  been 
judicially  determined  and  the  amount  has  been  paid  or  tendered 
to  the  owner. 

This  matter  was  discussed  in  the  case  of  Coburn  v.  Townsen^?, 
103  Cal.  233,  37  Pac.  202,  by  Mr.  Justice  McFarland,  who  cam.;* 
to  the  conclusion  here  reached,  but  he  secured  only  a  limited 
concurrence. 
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The  case  of  Spring  Valley  Waterworks  v.  Drinkhouse,  95  CaL 
220,  30  Pac.  218,  is  relied  upon  as  authority  for  the  proposition 
that  section  1254.  of  the  Code  of  Civil  Procedure  is  valid  and 
in  accordance  with  the  constitution.  That  case  really  involved 
the  use  of  the  discretion  of  the  court  under  section  957  of  the 
Code  of  Civil  Procedure.  The  remarks  made,  however,  may 
be  considered  as  favorable  to  respondent  here.  Perhaps  there 
it  is  true  the  money  was  paid  into  court  for  the  owner.  The 
amount  had  been  determined  by  a  valid  judgment,  which  had 
been  fully  executed  by  paying  the  money  into  court  for  the 
defendant,  and  plaintiff  had  been  put  into  possession  under 
the  judgment.     Afterward  it  was  reversed  on  appeal. 

^'^  I  do  not  agree  to  the  proposition  that  compensation  is 
made  to  the  owner  by  paying  into  court  a  sum  of  money  before 
the  damage  has  been  judicially  determined  and  when  the  prop- 
erty owner  cannot  take  the  money.  Surely  he  is  not  com- 
pensated until  he  may  take  the  money.  It  is  not  paid  into 
court  for  him  until  he  can  take  it.  In  the  Spring  Valley  case 
he  might  have  taken;  here  he  could  not,  and  therefore  com- 
pensation in  such  a  case  is  not  first  made.  But  this  case  comes 
within  the  purview  of  the  second  clause  of  section  14  of  article 
1  of  the  constitution.  It  is  to  condemn  a  right  of  way  which 
cannot  be  appropriated  until  full  compensation  therefor  be 
made  in  money  or  ascertained  and  paid  into  court  for  the 
owner,  and  this  compensation  must  be  ascertained  by  a  jury, 
unless  a  jury  is  waived  as  in  other  cases.  These  requirements 
have  not  been  complied  with,  and  could  not  be.  To  hold  that 
possession  of  land  may  be  given  to  a  person  seeking  to  acquire 
a  right  of  way  by  condemnation,  during  the  pendency  of  the 
proceeding  and  before  the  amount  of  compensation  has  been 
determined  and  paid  to  the  owner  or  into  court  for  him,  would 
be  to  hold  that  this  so-called  temporary  possession  is  not  a 
taking  of  private  property  for  a  public  use.  But  both  on  au- 
thority and  reason  it  is  so. 

These  provisions  are  not  in  conflict  with  the  fourteenth 
amendment  of  the  federal  constitution.  All  these  provisions 
are  but  limitations  upon  the  power  of  the  legislature.  They 
do  not  require  the  passage  of  any  laws  upon  the  subject,  but 
state  the  conditions  upon  which  the  legislature  may  authorize 
the  taking  of  private  property  for  public  use.  If  capable  of 
two  constructions,  one  of  which  would  cause  a  conflict  with 
the  federal  constitution,  the  oth'er  must  be  adopted.  Construed 
with  the  fourteenth  amendment,  it  would  seem  that  the  con- 
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(lition  wliich  the  constitution  expressly  imposes  upon  the  legis- 
lature in  granting  the  right  to  private  corporations  to  acquire 
a  right  of  way  under  the  power  of  eminent  domain  must  apply 
to  all  other  persons. 

Wherefore,  it  is  considered  now  here  that  the  said  court 
and  the  Honorable  J.  M.  Mannon,  judge  thereof,  be  restrained 
and  prohibited  from  making  said  or  any  order,  authorizing 
said  corporation  to  take  possession  or  to  use  said  land,  or  any 
of  it,  during  the  pendency  of  the  proceeding  to  condemn  and 
acquire  a  right  in  and  over  the  same,  or  any  part  thereof,  ^^^ 
until  final  judgment  shall  be  rendered  in  said  proceeding  and 
the  legal  title  to  said  right  and  easement  shall  pass,  as  pro- 
vided in  the  statute. 

Harrison,  J.,  Van  Dyke,  J.,  and  Beatty,  C.  J.,  concurred. 


Eminent  Domain. — While  damages  to  property  occasioned  by  the 
exercise  of  the  right  of  eminent  domain  may  be  set  off  by  accruing 
benefits,  such  benefits  must  be  real  and  not  chimerical.  And  in  some 
states,  by  express  constitutional  provision,  full  compensation  is  to 
be  awarded  irrespective  of  benefits:  "Washington  Ice  Co.  v.  Chicago, 
147  111.  327,  35  N.  E.  378,  37  Am.  St.  Eep.  222,  and  note;  Beveridge 
V.  Lewis,  137  Cal.  619,  post,  p.  188,  70  Pac.  1083.  Elements  of  dam- 
ages allowable  in  eminent  domain  are  considered  in  the  monographic 
note  to  Board  of  Trade  Tel.  Co.  v.  Darst,  85  Am.  St.  Rep.  291-314. 
And  when  the  question  of  the  existence  of  a  public  use  may  be  con- 
sidered by  the  courts  is  the  subject  of  a  monographic  note  to  Chicago 
etc.  Ey.  Co.  v.  Morehouse,  88  Am.  St.  Eep.  926-946, 


BEVERIDGE  v.  LEWIS. 

[137  Cal.  619,  70  Pac.   1083.] 

EMINENT  DOMAIN— Right  to  Condemn  a  Right  of  Way  to 
b*  Transferred  to  Another.— One  not  Himself  in  Charge  of  a  Public 
Use,  nor  intending  to  perform  a  public  service,  cannot  maintain  a 
proceeding  to  condemn  a  right  of  way  for  a  railway,  though  he  in- 
tends, and  is  under  contract,  to  convey  such  right  of  waj'  to  a  rail- 
way corporation  which  would  have  been  authorized  to  maintain  the 
proceeding  in  its  own  name.      (p.  190.) 

EMINENT  DOMAIN— Fourteenth  Amendment.— The  provi- 
sion of  the  constitution  of  California  declaring  that  property  shall 
not  be  taken  or  damaged  for  a  public  use  without  just  compensation 
having  been  first  made  to,  or  paid  into  court  for,  the  owner,  and  that 
no  right  of  way  shall  be  appropriated  to  the  use  of  any  corporation 
other  than  municipal  until  full  compensation  therefor  is  first  made 
in  money,  or  ascertained  and  paid  into  court,  irrespective  of  any 
benefit,  for  any  improvement  proposed  by  such   corporation,  la  not 
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in  conflict  with  the  fourteenth  amendment  to  the  constitution  of  the 
United  States,     (p.  191.) 

EMINENT   DOMAIN— Discriminations   Against  Corporations. 

Under  a  constitution  requiring  the  uniform  operation  of  general 
laws  and  prohibiting  discriminations  not  justifiable  by  intrinsic  dif- 
ferences, the  legislature  cannot  provide  that  the  owner  of  land  which 
is  to  be  taken  for  a  public  use  shall  receive  a  smaller  sum  when  it 
is  taken  by  a  natural  person  than  when  it  is  taken  by  a  corporation 
for   precisely   the   same   use.     (p.    192.) 

EMINENT  DOMAIN— General  and  Special  Benefits,  What 
are. — General  benefits  consist  in  the  increase  in  value  of,  land 
common  to  the  community  generally  from  advantages  which  will 
accrue  to  the  community  from  the  improvement.  Special  benefit* 
are  such  as  result  from  the  mere  construction  of  the  improvement 
and  are  peculiar  to  the   land  in  question,     (p.   193.) 

Lynn  Helm,  for  the  appellant. 
John  D.  Pope,  for  the  respondent. 

019  TEMPLE,  J.  The  plaintiff,  a  natural  person,  com- 
menced this  action  to  condemn  a  strip  of  land  through  premises 
owned  by  defendant  for  a  right  of  way  for  a  railroad.  It  is 
averred  in  the  complaint  •  that  the  board  of  supervisors  of  Los 
Angeles  county  had  granted  to  plaintiff  a  franchise  to  construct 
and  maintain  an  electric  railway  in  the  county  of  Los  Angeles, 
*^^^  over  and  along  a  route  shown  upon  a  map  annexed  to  the 
complaint.  The  line  described  nearly  bisects  the  land  of  de- 
fendant, which  is  a  rectangular  tract  containing  one  hundred 
and  twenty  acres.  The  strip  sought  to  be  condemned  for  the 
right  of  way  is  thirty-five  feet  wide. 

The  matter  was  submitted  to  a  jury,  which,  framing  its  ver- 
dict according  to  the  statute,  found  that  the  land  to  be  taken 
was  of  the  value  of  four  hundred  and  twenty-nine  dollars  on  the 
twenty-fifth  day  of  November,  1899,  when  the  proceeding  was 
commenced;  that  the  lai:d.  ::ot  taken  would  be  damaged  to  the 
extent  of  two  thousand  dollars,  and  that  such  land  would  be 
benefited  by  the  construction  of  the  proposed  road  to  the  extent 
of  five  hundred  dollars:  that  fencing  the  right  of  way  would 
cost  two  hundred  and  tbirty-three  dollars  and  sixty-four  cents. 

A  motion  for  a  new  trial  was  denied,  and  from  such  order 
and  from  the  judgment  this  appeal  is  taken. 

There  are  many  assignments  of  error,  but  the  two  principal 
points,  as  I  think,  are  these:  1.  The  court  erred  in  not  allow- 
ing defendant  to  prore  that  the  plaintiff  was  not  the  prop«r 
party  to  commence  this  proceeding;  that  he  was  not  a  person 
in  charge  of  a  public  use;  and  2.  In  allowing  plaintiff  to  set 
off  benefits  against  the  damage  to  land  not  taken. 
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The  defendant  offered  evidence  tending  to  show  that  plain- 
tiff was  not  engaged  in  building  a  railway,  and  did  not  con- 
template doing  so;  that  he  was  an  employe  of  the  Los  Angeles 
Pacific  Railway  Company,  a  corporation,  and  was  endeav- 
oring to  secure  a  right  of  way  for  that  corporation  and  not  for 
himself;  that  he  had  contracted  to  convey  or  to  cause  to  be 
conveyed,  to  that  corporation  such  rights  as  he  should  obtain, 
and  that  property  owners  along  the  proposed  line,  from  whom 
rights  of  way  had  been  obtained,  had,  at  his  instance,  conveyed 
feuch  rights  to  that  company,  and  that  all  grading  done  or  road 
constructed  had  been  at  the  expense  of  the  Los  Angeles  Pacific 
Pailway  Company,  to  which  plaintiff  had  agreed  to  convey  the 
franchise  granted  to  him.  Each  particular  item  of  the  evi- 
dence was  separately  offered,  objected  to,  and  objection  sus- 
tained, and  the  ruling  excepted  to. 

The  offer  was  in  fact  to  show  that  plaintiff  was  seeking  to 
condemn  the  right  of  way  solely  for  the  purpose  of  trans- 
ferring the  same  at  once  to  the  Los  Angeles  Pacific  Eailway, 
which  was  engaged  in  building  the  railway,  and  which  would 
own  and  operate  it. 

^^^  The  evidence  was  relevant,  material,  and  competent.  It 
was  offered  for  the  purpose  of  showing  that  the  real  party 
in  interest  was  a  corporation,  with  a  view  of  enhancing  the 
damage,  as  it  was  claimed  that  if  the  corporation  was  the  real 
party  in  interest  benefits  could  not  be  set  off  against  the 
damage  to  land  not  taken,  while  perhaps  if  a  natural  person 
was  in  charge  of  the  use  and  was  seeking  to  acquire  such  right 
of  way,  such  benefits  might  be  allowed  as  a  credit.  But  the 
point  cuts  much  deeper  than  that.  If  the  court  were  con- 
vinced that  the  facts  were  as  contended,  the  plaintiff  should 
not  be  allowed  to  maintain  the  proceeding  at  all.  It  is  ad- 
mitted on  all  sides,  and  necessarily,  that  the  proceeding  can  be 
maintained  only  by  one  who  is  in  charge  of  a  public  use  and 
who  intends  to  perform  the  public  service.  And  further,  if 
the  proceedings  may  be  in  the  name  of  an  agent  or  other  rep- 
resentative, such  agency  should  be  stated.  One  who  seeks  a 
right  of  way  to  sell  merely  is  not  in  charcre  of  a  public  use. 

P)ut  is  there  a  different  rule  for  estimating  the  damage 
when  a  natural  person  is  in  charge  of  a  public  use,  and  is 
seeking  to  take  property  for  that  use,  and  when  a  private 
corporation  is  the  plaintiff  in  such  a  proceeding?  In  Depart- 
ment it  was  assumed  that  section  14  of  article  1  of  our  state 
constitution   discriminates   in   favor   of   natural   persons   and 
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municipal  corporations  and  against  private  corporations  seek- 
ing to  condemn  land  for  a  right  of  way,  and  it  was  held  that 
the  constitutional  provision  was  void  because  in  conflict  with 
the  fourteenth  amendment  to  the  constitution  of  the  United 
States,  in  which  it  is  ordained  that  no  state  shall  "deprive 
any  person  of  life,  liberty,  or  property  without  due  process 
of  law,  nor  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  law."  On  reflection,  I  am  satisfied 
that  the  section  in  question  neither  does  nor  directs  the  doing 
of  any  of  those  acts  which  are  forbidden  in  the  fourteenth 
amendment.  It  certainly  does  not  authorize  the  taking  of 
property  without  due  process  of  law.  On  the  contrary,  it  pro- 
vides very  ample  protection  in  that  regard.  Neither  does  it 
deprive  any  person  or  property  of  the  equal  protection  of  the 
law.     The  section  reads  as  follows: 

"Sec.  14.  Private  property  shall  not  be  taken  or  damaged 
for  public  use  without  just  compensation  having  been  first 
made  to,  or  paid  into  court  for,  the  owner,  and  no  right  of  way 
shall  be  appropriated  to  **-^  the  use  of  any  corporation  othe? 
than  municipal  until  full  compensation  therefor  be  first  made 
in  money  or  ascertained  and  paid  into  court  for  the  owner, 
irrespective  of  any  benefit  from  any  improvement  proposed  by 
such  corporation,  which  compensation  shall  be  ascertained  by 
a  jury,  unless  a  jury  be  waived,  as  in  other  civil  cases  in  a  court 
of  record,  as  shall  be  prescribed  by  law." 

It  is  a  mere  limitation  upon  the  power  of  the  legislature 
in  regard  to  eminent  domain.  Xo  private  railroad  corporation 
can  be  permitted  to  appropriate  a  right  of  way  over  private 
property  until  compensation  is  first  made  in  money,  without 
deduction  for  estimated  benefits  from  the  improvement.  It 
does  not  authorize  any  other  persons — natural  or  artificial — 
to  take  property  on  more  favorable  terms.  It  is  purely  nega- 
tive in  its  character.  If  the  legislature  had  prescribed  a 
similar  rule  for  all  condemnation  proceedings,  no  one  would 
have  thought  that  this  section  secured  special  privileges  to  or 
specially  burdened  any  class  of  persons.  A  constitutional 
limitation  in  itself  valid  and  not  in  conflict  with  the  fedoral 
constitution  cannot  be  made  invalid  by  any  act  of  the  legisla- 
ture.    This  will,  of  course,  be  conceded. 

The  statute  in  terms  prescribes  a  uniform  rule  for  all  cases: 
Code  Civ.  Proc,  sec.  1248.  It  authorizes  a  deduction  for 
benefits  in  all  cases.  It  is  made  to  have  an  unequal  operation, 
because  one  provision  cannot  be  enforced  in  cases  where  a  cor- 
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poration  other  than  municipal  is  endeavoring  to  condemn 
land  for  a  right  of  way.  The  ditference  between  the  constitu- 
tional provision  and  the  code  was  commented  upon  in  Moran 
V.  lioss,  79  Cal.  549,  21  Pac.  958,  and  it  was  there  held  that 
the  effect  of  both  was  to  impose  a  greater  burden  upon  corpor- 
ations other  than  municipal  than  was  imposed  upon  natural 
persons.  Conceding  the  validity  both  of  the  statute  and  of  the 
constitutional  provision,  and  that  a  natural  person  could  be  in 
possession  of  a  public  use  which  would  authorize  him  to  con- 
demn land  for  a  right  of  way,  the  conclusion  seems  logical.  It 
is  now,  however,  earnestly  contended  that  the  statute  and  the 
constitution  together  produce  an  inequality  which  is  forbid- 
den, and  it  matters  not  that  the  effect  is  the  result  of  the 
constitution  and  of  the  statute  together.  In  Department  the 
difficulty  was  solved  by  declaring  the  constitutional  rule 
invalid.  This  solution  is,  however,  I  am  convinced,  inadmissi- 
ble. ^^^  The  question  must  be.  Can  the  statute  be  sustained  ? 
And  in  considering  this  point  we  need  not  look  to  the  four- 
teenth amendment.  Our  state  constitution  equally  prohibits 
discrimination  not  Justified  by  intrinsic  differences,  and  re- 
quires a  uniform  operation  of  general  laws.  The  case  has  been 
argued  entirely  from  the  standpoint  of  the  person  in  charge 
of  a  public  use  who  is  seeking  to  acquire  property  by  con- 
demnation; but  it  is  equally  important  to  consider  the  ques- 
tion from  the  position  of  the  property  owner.  Can  the 
legislature  provide  that  he  shall  receive  a  smaller  sum  for  the 
taking  of  the  land  when  it  is  taken  by  a  natural  person  than 
when  it  is  taken  by  a  corporation  for  precisely  the  same  use, 
especially  when  the  natural  person  may  at  once  transfer  his 
property  to  the  corporation?  Or  suppose  two  crises:  Land 
belonging  to  one  person  is  being  taken  by  a  natural  person 
and  other  land  belonging  to  him  by  a  corporation,  the  uses  and 
burdens  being  in  all  respects  similar.  Can  the  law  provide 
that  in  one  case  an  allowance  shall  be  made  for  supposed 
benefits  and  not  in  the  other?  I  think  it  must  be  answered 
that  the  legislature  cannot  provide  for  the  one  case  a  less 
favorable  rule  than  the  constitution  has  provided  for  the  other. 
They  are  entitled  to  the  equal  protection  of  the  law,  or,  as  was 
eaid  in  Yick  Wo  v.  Hopkins,  118  U.  S.  35G,  6  Sup.  Ct.  Rep. 
1064.  "the  protection  of  equal  laws." 

Section  14  prescribes  that  in  all  cases  of  taking  property 
for  public  use  just  compensation  shall  be  first  made.  Under 
this  elanse  a  rule  could  not  be  sustained  which  would  not  fully 
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<3ompensate  the  property  owner,  but  the  legislature  is  not 
limited  to  a  rule  which  will  only  compensate  the  property 
owner,  and  if  a  law  were  enacted  which  would  be  valid  there 
would  be  no  constitutional  diJliculty.  It  must  always  be  for 
the  judiciary  to  determine  whether  full  compensation  is  pro- 
vided. It  is  necessary,  also,  that  the  compensation  provided 
must  be  in  money:  2  Lewis  on  Eminent  Domain,  sec.  460,  and 
authorities  cited.  Of  course,  this  must  be  so.  The  constitu- 
tional limitation  would  "be  of  little  value  if  the  legislature 
could  authorize  payment  in  any  commodity  or  conjectured  ad- 
vantage it  might  choose. 

Benefits  are  said  to  be  of  two  kinds — general  and  special. 
General  benefits  consist  in  an  increase  in  the  value  of  land 
common  to  the  community  generally,  from  advantages  which 
^^'*  will  accrue  to  the  community  from  the  improvement: 
Lewis  on  Eminent  Domain,  sec.  47 L  They  are  conjectural  and 
incapable  of  estimation.  They  may  never  be  realized,  and  in 
such  case  the  property  owner  has  not  been  compensated  save 
by  the  sanguine  promise  of  the  promoter. 

Special  benefits  are  such  as  result  from  the  mere  construc- 
tiori  of  the  improvement,  and  are  peculiar  to  the  land  in  ques- 
tion. The  trend  of  decision  is  very  decidedly  to  the  conclusion 
that  general  benefits  shall  not  be  allowed  as  a  setoff  to  dam- 
ages, even  when  no  statute  prescribes  a  contrary  rule:  Lewis 
on  Eminent  Domain,  sec.  471,  notes  44,  4-5.  Such  appears  to 
be  the  conclusion  of  Judge  Cooley:  Cooley's  Constitutional 
Limitations,  567-580. 

The  question  has  been  very  much  discussed,  and  now  in  a 
majority  of  states  the  rule  is  against  the  credit  of  such  ben- 
efits, established  variously  by  constitution,  by  statute,  or  by 
judicial  decision, 

I  am  satisfied  that  in  a  proceeding  to  condemn  a  right  of 
way,  at  least  by  a  corporation  other  than  municipal  or  bv  a 
natural  person,  such  benefits  cannot  be  set  off  against  damages 
to  lands  not  taken  under  our  present  constitution.  Prior  to 
the  adoption  of  the  present  constitution  the  supreme  court 
Tiad  decided,  in  a  case  where  it  was  found  that  there  were  no 
special  benefits,  but  only  general  benefits,  as  I  have  defined 
them,  that  such  benefits  could  be  set  off  against  damages,  and 
that  by  this  rule  the  owner  was  fullv  cnmpensitod:  Califor- 
nia Pac.  R.  R.  Co.  V.  Armstrong,  46  Cal.  8".  By  section  14, 
involved  here.  T  believe  the  people  intended  to  overrule  this 
case  and   otlipr  like  decisions,  so  far  as  applicable  to  private 
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railroad  corporations.  But  I  think  it  must  be  assumed  that 
the  irxtontion  was  to  provide  in  the  constitution  a  rule  which 
would  justly  compensate  the  land  owner,  and  that  there  was 
no  intention  of  discriminating  unjustly  a2:ainst  any;  and,  in 
my  opinion,  the  rule  of  the  constitution  is  the  just  and  proper 
rule,  and  furthermore,  if  the  allowance  of  a  credit  for  such 
benefits  were  not  expressly  prohibited  they  are  impliedly  pro- 
hibited by  other  clauses  of  the  same  section. 

In  the  first  place,  such  benefits  are  uncertain,  incapable  of 
estimation,  and  future.  Compensation  must  be  made  in  money 
and  in  advance.  The  property  owner,  therefore,  cannot  be 
compelled  to  receive  his  compensation  in  such  vague  specula- 
tions ^'^  as  to  future  advantages,  in  which  a  jury  may  be  in- 
duced to  indulge. 

And  then  for  the  reasons  usually  given  for  the  disallowance 
of  credit  for  such  benefits  by  the  courts  when  they  are  not 
governed  by  any  constitutional  or  statutory  rule;  some  of  the 
reasons  are  as  follows: 

The  chance  that  land  will  increase  in  value  as  population 
increases  and  new  facilities  for  transportation  and  new  mar- 
kets are  created  is  an  element  of  value  quite  generally  taken 
into  consideration  in  the  purchase  of  land  in  estimating  its 
present  market  value.  This  chance  for  gain  is  the  property  of 
the  land  owner.  If  a  part  of  his  property  is  taken  for  the 
construction  of  the  railway,  he  stands  in  reference  to  the  other 
property  not  taken  like  similar  property  owners  in  the  neigh- 
borhood. His  neighbors  are  not  required  to  surrender  this 
prospective  enhancement  of  value  in  order  to  secure  the  in- 
creased facilities  which  the  railroad  will  afford.  If  he  is  com- 
pelled to  contribute  all  that  he  could  possibly  gain  by  the 
improvement,  while  others  in  all  respects  similarly  affect*  d  by 
it  are  not  required  to  do  so.  he  does  not  rocoive  the  equal  pro- 
tection of  the  law.  The  work  is  not  being  done  for  his  bone- 
fit,  but  for  the  pecuniarv  arlvantage  of  those  who  are  construct- 
ing it.  The  law  will  not  imply  a  promise  on  his  part  to  pav 
anything  toward  it. 

His  property  will  be  similarly  benefited  by  many  of  the 
improvements  in  the  vicinitv — by  the  erection  of  mills,  scbiool- 
houses,  churches,  etc. — as  will  also  the  railroad  after  it  has 
been  constructed.  This  expected  enhancemput  of  value 
throutrh  the  general  imjtrovement  of  the  country  is  a  legiti- 
mate motive  for  investing  in  propertv  or  for  building  a  rail- 
road.    The  improvements  made  by  each  one  adds  to  the  value 
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of  all  the  property  in  the  Ticinity.  The  right  to  share  in  the 
general  prosperity  cannot  be  taken  from  anyone  for  the  ad-- 
vantage  of  others. 

In  consideration  that  the  community  will  be  benefited,  pri- 
vate persons  are  allowed  to  exercise  the  right  of  eminent  do- 
main. The  parties  constructing  a  railroad  agree  to  thus  serve 
the  public,  being  allowed  to  charge  for  the  service.  The  con- 
sent of  the  public  to  this  use  of  the  right  of  emiiient  dornaiTi 
included  the  consent  of  the  property  owner.  To  compel  *'^** 
him  to  give  up  or  pay  full  value  for  his  share  of  the  common 
benefit  is  to  take  from  him  the  consideration  for  which  he 
gave  his  consent  while  others  are  allowed  to  retain  it.  In  this 
he  is  not  equally  protected  by  the  law:  Lewis  on  Eminent  Do- 
main, sec.  471,  and  authorities  cited  in  note. 

Special  benefits,  as  I  have  said,  are  such  as  are  peculiar  to 
the  property  which  it  is  alleged  has  been  damaged,  such  as  are 
reasonably  certain  to  result  from  the  construction  of  the  work. 
Illustrations  are  atTorded  where  a  marsh  will  be  drained  or 
levee  built  whieb  will  protect  the  land  from  floods.  It  is  gener- 
ally thought  that  different  considerations  must  be  applied  to- 
such  benefits.     They  are  not  involved  here. 

Often  special  benefits,  which  afford  protection  to  the  land,, 
or  will  at  once  render  it  more  productive,  are  taken  into  con- 
sideration in  determining  how  much  land  not  taken  will  be- 
damaged.  Only  the  arbitrary  rule  of  the  statute  which  re- 
quires separate  findings  of  benefit  and  damage  will  prevent: 
this.  These  are  matters,  however,  wbich  need  not  be  deter- 
mined in  this  case. 

The  judgment  and  order  are  reversed  and  a  new  trial  or- 
dered. 

Harrison,  J.,  Van  Dyke,  J.,  Henshaw,  J.,  and  Beatty,  C.  J.,. 
concurred. 

McFAPiLAND,  J.,  dissenting.  I  dissent  and  think  that 
the  judgment  should  be  affirmed.  I  adhere  to  the  opinion 
delivered  and  the  conclusion  arrived  at  in  Department.  I  de- 
sire to  add  only  that,  in  my  judgment,  the  intent  of  section  14 
of  article  1  of  our  state  constitution  to  discriminate  against 
corporations  other  than  municipal,  and  against  them  alone,  is- 
so  obvious  as  to  leave  no  room  for  doubt  on  the  subject.  Clearly, 
a  constitutional  provision  must  be  construed  in  the  light  of 
the  law  as  it  stood  when  the  provision  was  adopted.  Now.  at 
the  time  of  the  adoption  of  the  provision  in  question  the  estab- 
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lished  law  of  this  state  was,  that  in  all  cases  of  the  exercise  of 
the  power  of  eminent  domain — irrespective  of  the  character  of 
the  persons  seeking  to  exercise  it — the  owner  of  the  land  taken 
was  entitled  to  only  "just  compensation'"';  and  that,  in  deter- 
mining what  was  just  compensation,  as  was  said  in  San  Fran- 
cisco etc.  K.  E.  Co.  V.  '^^T  Caldwell,  31  Cal.  368,  the  weight  of 
authority  is  in  favor  of  "allowing  benefits  and  advantages  to  be 
considered  in  estimating  what  is  a  just  compensation  to  be 
awarded  in  such  cases,  and  it  seems  to  us  that  the  reasons  in 
support  of  this  view  of  the  subject  are  unanswerable":  See,  also, 
California  Pac.R.  II.  Co.  v.  Arm.strong,  46  Cal.  85.  Tliat  was  the 
\aw  of  the  state,  and  it  included  the  consideration  of  general  as 
^vell  as  special  benefits.  Now,  the  purpose  of  the  constitutional 
provision  in  question  was  not  to  change  that  judicially  deter- 
mined just  principle  as  to  any  person  except  a  private  corpora- 
tion: it  was  to  stand  as  to  all  other  persons,  and  it  forever  pro- 
hibits the  legislature  from  allowing  that  just  principle  to  be  in- 
voked bv  such  a  corportion.  If  tbat  is  not  a  discrimination 
founded  upon  no  intrinsic  or  natural  difference,  and  therefore 
in  violation  of  the  federal  constitution,  I  cannot  imagine  how 
such  a  discrimination  could  exist. 


Eminent  Dowraiji.— Th6  provision  of  the  constitution  of  California 
for  compensation  for  property  taken  or  damaged  under  the  right  of  emi- 
nent domain  irrespective  of  any  benefit,  was  upheld  as  constitutional 
in  Bteinhart  v.  Superior  Court,  137  Cal.  575,  ante,  p.  183,  70  Pac.  629. 
If  benefits  are  allowed  as  offsets  tn  the  damage  done,  only  special 
benefits  will  be  considered:  See  Washington  Tee  Co.  v.  Chicago,  147 
111.  327,  35  N.  E.  378.  37  Am.  St.  Rep.  222,  and  cases  cited  in  the 
rross-reference  note  thereto. 

Eminent  Domain.— The  Legislature  Cannot  exempt  from  condemna- 
tion property  owned  by  a  corporation,  and  make  subject  to  condemna- 
tion the  same  class  of  propertv  owned  by  an  individual:  Kansas  etc. 
Ry.  Co.  V.  Northwestern  etc.  Min.  Co.,  161  Mo.  288,  84  Am.  St.  Rep. 
717,  61  S.  W.  684.  On  the  protection  of  corporations  from  special 
and  hostile  legislation,  see  the  monographic  note  to  St.  Louis  etc. 
Ky.  Co.  V.  Paul,  62  Am.  St.  Rep.  165-182. 
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McADAMS  V.  STARR. 

[74  Conn.  85,  49  Atl.  897.] 

DOGS— Liability  of  Administrator  for  Injuries  Inflicted  by. — 
Under  a  statute  making  the  owner  of  a  dog  liable  for  injuries  in- 
flicted by  him,  an  administrator  of  a  deceased  owner  of  a  dog  wha 
has  exercised  acts  of  ownership  over  it  mnst  be  regarded  as  holding 
the  title  thereto,  and  hence  as  answerable  for  its  wrongs  to  the  same 
extent  as  any  other  owner,     (p.  198.) 

Action  to  recover  for  personal  injuries  cansed  by  a  dog. 
Verdict  and  judgment  for  the  plaintiff,  and  the  d'efendant  ap- 
pealed. 

Aaron  T.  Bates  and  Howard  W.  Taylor,  for  the  appellant. 

Charles  W.  Murphy,  for  the  appellee. 

8«  ANDREWS,  C.  J.  The  plaintiff  is  a  lad  less  than  ten 
years  old.  He  brought  this  action  by  his  next  friend  to  re- 
cover damages  for  the  bite  of  a  dog.  The  case  was  tried  upoju 
an  issue  joined  to  the  jury.  The  plaintiff  had  a  verdict.  The 
defendant  has  appealed.  It  is  substantially  settled  by  the  rec- 
ord that  the  plaintiff  Avas,  by  such  biting,  severely  injured. 

There  really  is  but  one  question  for  this  court.  Was  the 
defendant  liable  for  the  acts  of  this  dog?  And  this  depends 
upon  the  question  whether  or  not  the  defendant  was  the  owner 
of  the  dog  within  the  meaning  of  section  37G1  of  the  General 
Statutes,  so  that  judgment  could  be  rendered  against  him  per- 
sonally. The  judge  instructed  the  jury  that  he  was.  If  this 
is  correct,  then  there  is  no  error. 

The  dog  had  been  owned  by  Jarvis  Selleck,  late  of  Ridge- 

(197) 
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field.  Selleck  died  on  the  twenty-sixth  day  of  Fel^ruary,  1900, 
intestate.  He  had  owned  the  dog  for  three  years.  At  the 
time  of  his  death  and  prior  thereto  Selleck  had  owned  and  oe- 
•cnpied  a  large  farm  in  the  said  town  on  which  there  wore 
many  creatures,  cattle  and  other,  and  among  them  this  dog. 
Selleck  left  two  sons,  Darius  and  Isaac  H.  They,  after  tha 
■death  of  their  father,  made  an  arrangemeiit  in  the  nature  of 
a  lease  of  said  farm  and  all  the  creatures  thereon,  with  one 
Sturgis  Selleck.  It  was  a  part  of  this  arrangement  that  the 
■dog  should  remain  on  the  farm.  The  defendant  was  ap- 
pointed administrator  on  the  estate  of  Jarvis  Selleck  on  the 
sixth  day  of  March,  1900.  He  ratified  and  approved  the  lca5e 
of  the  farm  with  the  creatures  thereon,  which  the  sons  had 
.made  with  Sturgis  Selleck.  The  tenant,  Sturgis  Selleck, 
caused  the  dog  to  he  registered.  The  defendant  approved 
that  act  and  paid  the  registration  fee.  The  dog  injured  the 
•plaintiff  on  the  twenty-third  day  of  October,  1900. 

It  is  said  in  1  Swift's  Digest,  *page  411,  that  on  the  death  of 
anyone  all  his  personal  property  vests  immediately  in  the  ex- 
ecutor; and  on  *page  457,  that  when  an  administrator  is 
appointed,  his  power  and  duty  is  precisely  the  same  as  that  of 
•an  executor.  This  is  indisputably  the  law,  and  it  can  make  no 
■difference  whether  the  property  is  a  horse,  a  dog,  or  a  gold 
watch.  *''  The  rule  is  the  same  in  either  case.  The  executor 
takes  his  title  from  the  will;  an  administrator  by  the  letters 
testamentary:  2  Saund.  47,  note  1:  Roorbach  v.  Lord.  4  Conn. 
347;  Beecher  v.  Buckingham,  18  Conn.  110,  120,  44  Am.  Dec. 
■580;  1  Woerner  on  Administration,  409. 

The  court  instructed  the  jury  that  the  defendant  was  the 
owner  of  the  dog  within  the  meaning  of  the  statute  on  which 
this  action  was  brought.     That  was  correct. 

Counsel  for  the  defendant  argued  in  this  court  that  as  the 
property  in  a  dog  is  a  base  property,  an  administrator  might 
disclaim  to  be  the  owner  of  a  dog  which  had  belonged  to  hi.s 
intestate,  and  in  such  case  could  not  be  treated  as  its  owner. 
It  would  perhaps  be  dithcult  to  maintain  that  proposition;  but 
5it  has  no  application  in>this  case.  Here  the  administrator  had 
iKot  only  not  undertaken  to  disclaim,  but,  on  the  contrary,  he 
%ad  exercised  acts  of  ownership  over  the  dog  which  did  the 
injury. 

There  is  n-o  error. 

In  this  opinion  the  other  judges  concurred. 
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A  Dog  is  property:  See  Louisville  etc.  E.  R.  Co.  v.  Fitzpatrick,  329 
Ala.  322,  87  Am.  St.  Eep.  64,  29  South.  859;  monographic  notes  to 
Armstrong  v.  Brown,  90  Am.  St.  Kep.  214-216;  Hamby  v.  Samsoi., 
■07  Am.  St.  Eep.  2SS-299.  And  its  owner  is  liable  for  injuries  caused 
by  it:  Crowley  v.  Groonell,  73  Vt.  45,  87  Am.  St.  Eep.'  690,  50  Atl. 
546.  But  see  Martinez  v.  Bernhard,  106  La.  Ann.  368,  87  Am.  St. 
Eep.  306,  30  South.  901. 

Executors. — The  common-law  powers  and  liabilities  of  executors 
and  administrators  are  considered  in  the  monographic  note  to  Fletcher 
V.  American  Trust  Co.,  78  Am,  St.  Eep.  171-207. 


CAENEY  V.  HENNESSEY. 

[74  Conn.  107,  49  Atl.  910.] 

ADVEESE  POSSESSION— Evidence  of.— It  is  error,  where 
there  is  a  claim  of  property  based  on  adverse  possession,  to  sustain 
an  objection  to  a  question  asking  who,  if  anyone,  during  a  time 
designated  made  use  of  the  land  in  controversy,     (p.  202.) 

EVIDENCE. — The  admissions  of  an  agent  should  not  be  ex- 
cluded from  evidence  on  the  ground  that  the  principal  is  not  bound 
by  them  unless  he  had  knowledge  of  them.     (p.  202.) 

PRINCIPAL  AND  AGENT.— The  Declarations  and  Acts  of  an 
agent  are  evidence  against  his  principal  if  made  while  executing 
an  authority  conferred  upon  him  and  relating  to  his  business  and 
\\ithin   the  scope   of   his  authority,     (p.   202.) 

ADVERSE  POSSESSION— Knowledge  of  the  Owner  Need 
not  be  Proved. — If  the  owner  of  real  property  is  ousted  of  possessi'in 
and  the  ouster  continues  uninterruptedly  for  fifteen  years  by  open, 
visible,  and  exclusive  possession  in  another,  it  is  presumed  to  be 
with  the  knowledge  of  the  owner,  and  the  jury  should  be  told  that 
these  facts  constitute  presumptive  notice  of  adverse  possession,  y'. 
202.) 

ADVERSE  POSSESSION  to  Create  Title  by  Prescription  need 
not  be  under  a  claim  of  title,     (p.  202.) 

THE  STATUTE  OF  LIMITATIONS  Against  a  Person  Under 
Disability  begins  to  run  the  moment  he  is  disseised,  but  he  is  allowed 
all  the  time  specified  in  the  statute  for  commencing  his  action  after 
the  disability  is  removed,     (p.  204.) 

EVIDENCE.— The  Declaration  of  an  Owner  of  Property  as  to 
Where  he  Intended  to  draw  the  line  of  a  lot  conveyed  bv  \\\m  is  in- 
admissible as  against  his  grantees  and  their  successors  in  iiiterest. 
(p.   204.) 

COSTS,  Error  Respecting— How  to  be  Revie-^^ed.— Unless 
plaintiff  appeals  from  tlie  judgment  of  the  trial  court  Milowini:  (^osts. 
the  apppellate  court  cannot  consider  them,  thougli  he  files  a  bill  of 
exceptions,     (p.  204.) 

Trespass  quare  clausum  frcgit.  Plaiiititl  rccoverod  verdict 
and  judgment  for  one  dollar  damage?,  and  the  defendant  ap- 
pealed, "plaintiff  filed  a  bill  of  exceptions  to  the  action  of  the 
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court  in  limiting  his  costs  to  one  dollar  and  also  to  the  ex- 
clusion of  certain  evidence. 

George  E.  Beers  and  Frank  S.  Bishop,  for  the  appellants. 

Charles  S.  Hamilton,  for  the  appellee. 

los  TOEKANCE,  J.  The  plaintiff  and  defendants  are  ad- 
joining proprietors  of  land  in  Xew  Haven  fronting  westerly 
on  State  street  and  running  east  to  Olive  street.  The  plain- 
tiff owns  the  north  lot  and  the  defendants  the  south  lot.  The 
dispute  between  them  relates  to  the  question  whether  the 
boundary  line,  between  said  lots,  runs  along  the  outside  face 
of  the  southerly  wall  of  the  brick  building  on  plaintiff's  land, 
as  claimed  by  the  defendants,  or  whether  it  runs  about  a  foot 
and  a  half,  more  or  less,  southerly  of  the  face  of  said  wall, 
as  claimed  by  the  plaintiff.  Both  lots  were  owned  as  one  by 
Joseph  Fairchild  in  1874,  and  in  October  of  that  year  he  con- 
veyed the  north  lot  to  his  daughter,  Mrs.  Easton.  She  died 
in  1876,  and  the  lot  came  then  by  descent  to  her  two  minor 
daughters,  Josephine  and  Mary.  Josephine  came  of  age  in 
1888,  and  Mary  in  1889  or  1890;  and  after  this,  in  Xovem- 
ber,  1890,  they  conveyed  the  lot  to  Gallagher,  who  immedi- 
ately conveyed  it  to  Forsyth,  who  in  1892  conveyed  it  to  the 
plaintiff.  Joseph  Fairchild  died  testate  in  1881,  leaving  other 
land  of  his  on  State  street,  which  included  the  south  lot  now 
owned  by  the  defendants,  in  equal  shares  to  his  five  sons;  and 
said  south  lot.  by  mesne  conveyances,  finally  came  into  the 
ownership  and  possession  of  the  defendants  in  March,  1891. 
Both  parties  claimed  to  own  the  locus  in  quo  under  their  re- 
spective chain  of  deeds  produced  in  evidence ;  and  in  addition 
to  this  the  defendants  claimed:  1.  That  thev  owned  it  by  ad- 
verse possession  ;  and  2.  Tliat  when  the  deeds  of  the  daughters 
of  Mrs.  Easton,  of  Gallagher  and  of  Forsyth  ^^'^  were  de- 
livered, as  hereinbefore  stated,  the  grantors  in  those  deeds 
were  ousted  of  possession  of  the  locus  in  quo.  These  claims 
of  each  party  were  denied  by  the  other.  The  evidence  pro- 
duced by  each  party  in  the  court  below  tended  to  prove  their 
respective  claims. 

The  reasons  of  appeal  are  based  mainlv  upon  alletred  errors 
of  the  court  in  its  rulincrs  upon  evirlonr-o.  and  in  its  instruc- 
tions to  the  jury  with  roforonce  to  tho  r-laims  of  tho  defend- 
ants. These  reasons  arp  fpiite  7inmoroii>.  hiit.  in  the  view 
here  taken  of  the  case  it  will  Tie  nor-o>sarv  to  consider  only 
a  few  of  the  more  important  of  them. 
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The  defendants  elaimed  that  at  some  time  before  1881,  and 
after  the  conveyance  of  the  north  lot  to  ^Mrs.  Easton,  a  fenc(3 
^vas  built  from  the  southeast  corner  of  her  house  to  Olive 
street;  that  said  fence  had  remained  there  up  to  the  time  this 
suit  was  brought;  and  that  the  defendants  and  their  prede- 
cessors in  title,  from  the  time  said  house  and  said  fence  were 
built,  and  for  more  than  fifteen  years  before  the  bringing  of 
this  suit,  had  been  in  the  exclusive  and  adverse  possession  of 
all  the  land  south  of  said  brick  house  and  said  fence.  In  sup- 
port of  this  claim,  the  defendants  offered  Mrs.  Hayes  as  a 
witness.  Having  testified  that  she  lived  in  the  house  now 
owned  by  the  plaintiff  from  1877  to  1881,  and  that  when  she 
went  there  first  the  fence  aforesaid  was  then  standing,  she  was 
asked  this  question:  "During  the  life  of  Mr.  Joseph  Fairchild 
will  you  state  who,  if  anyone,  made  use  of  the  land  south 
of  the  fence?"  The  evidence  sought  for  by  this  qu'estion  was 
claimed  as  tending  to  prove:  1.  Adverse  possession  of  the 
defendants  as  claimed;  2.  The  fact  that  plaintiff's  grantor 
was  ousted  of  possession  at  the  time  the  deed  to  the  plaintiff 
was  delivered ;  and  3.  The  practical  construction  put  by  the 
parties  upon  the  deeds,  the  descriptions  in  which,  as  to  the 
exact  location  of  the  boundary  line  in  question,  tlie  defendants 
claimed,  were  upon  the  evidence  uncertain  and  ambiguous. 
This  question  was  objected  to  and  excluded,  on  the  ground 
*'that  it  calls  for  a  conclusion  of  the  witness  as  to  what  some- 
body else  did,  and  does  not  call  for  any  act  that  she  did." 

110  Ti^iig  objection  should  have  been  overruled.  Assuming, 
as  we  should,  upon  this  record,  that  the  answer  would  have 
been  responsive  to  the  question,  we  think  the  evidence  wai 
clearly  admissible  for  all  the  purposes  for  Avhich  it  was  offered, 
and  that  its  exclusion  under  the  circumstances  was  harmful 
error. 

The  defendants  offered  evidence  and  claimed  to  have  proved 
that  the  plaintiff,  since  her  purchase  of  the  north  lot,  had 
resided  thereon  only  a  part  of  the  time,  and  that  the  care  of 
the  place  had  been  intrusted  by  her  to  her  brother,  who  was 
authorized  to  and  did  act  as  her  agent  in  caring  for  it,  paying 
taxes  and  assessments  thereon,  and  having  general  charge  of 
it  as  her  general  agent.  In  view  of  this  evidence  and  claim, 
the  defendants  offered  evidence  of  certain  acts  and  admissions 
claimed  by  them  to  have  been  made  by  this  agent  during  and 
within  the  scope  of  his  agency.  The  court  excluded  the  evi- 
dence.    The  ground  of  exclusion,  so  far  as  it  is  stated  in  the 
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record,  is  that  it  did  not  appear  that  the  plaintiff  had  any 
actual  knowledge  of  the  claimed  acts  and  admissions  of  her 
agent.  For  aught  that  appears  upon  the  record,  the  court 
was  satisfied  that  a  prima  facie  case  of  agency  had  been  made 
out  by  the  defendants,  for  it  does  not  exclude  the  offered 
evidence  on  that  ground,  but  simply  on  the  ground  that  the 
plaintiff  vras  not  bound  by  the  acts  and  admissions  of  her  agent 
unless  she  had  knowledge  of  them. 

This,  clearly,  was  not  a  sufficient  ground  for  excluding  the 
offered  evidence;  for  it  is  elementary  law  that  if  her  brother 
was  her  agent,  engaged  in  exeeating  an  authority  she  had 
conferred  upon  him,  his  acts  and  declarations  while  so  doing, 
relating  to  her  business  and  within  the  scope  of  his  authority, 
were  admissible  against  her,  whether  known  to  her  in  fact  or 
not.  It  may  be  that  the  court  intended  to  exclude  this  evi- 
dence on  the  ground  that  the  agency  had  not  been  sufficiently 
shown,  but  if  so,  that  is  not  the  ground  stated. 

The  defendants  complain  of  the  charge  of  tlie  court  to  the 
jury  with  reference  to  the  question  of  adverse  possession. 
They  say  that  the  jury,  in  divers  parts  of  the  charge,  were 
told,  in  substance:  1.  That  such  adverse  possession  must  -^^^ 
have  been  known  to  and  acquiesced  in  by  the  owner,  or  must 
have  been  so  far  notorious  as  to  have  been  presumptively 
within  the  knowledge  of  the  owner;  and  2.  Must  have  l)een 
held  by  the  defendants  and  those  under  whom  they  claim, 
under  a  claim  of  title,  or  with  a  specific  intent  to  claim  the 
land  as  their  own. 

We  think  the  record  bears  out  these  claims  of  the  defend- 
ants, and  th.at  the  charge,  as  a  whole,  upon  these  points,  was 
liable  to  mislead  the  jury.  If  the  owner  of  real  estate  is 
ousted  of  posses;:ion,  and  the  ouster  continued  uninterruptedly 
for  a  period  of  fifteen  years,  by  an  open,  visible,  and  exclusive 
possession  in  another,  without  the  license  or  consent  of  the 
owner,  such  possession  is  presumed  to  be  with  the  knowl(!'dge 
of  the  owner:  School  District  v.  Lynch,  33  Conn.  330;  and 
the  jury  should  have  been  told  that  such  facts,  if  true,  wouM 
constitute  presumptive  notico  of  adverse  possession  to  tlie 
owner:  Wilson  v.  William,  52  Miss.  487,  493.  Xor  was  it 
correct  to  tell  the  jury  that  the  adviTse  possession  of  th(^  de- 
fendants and  those  under  whom  they  claim  must  have  been 
made  under  a  claim  of  title,  or  under  a  claim  that  tho  bi-d 
was  their  own:  Bryan  v.  Atwater,  5  Day,  181,  5  Am.  Dec.  13J; 
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French  v.  Pcarco,  8  Conn.  439,  442,  22  Am.  Dec.  630;  Johnson 
V.  Gorham,  38  Conn.   513. 

The  defendants  oil'ered  evidence  to  prove,  and  claimed  they 
had  proved,  an  ouster  from  the  locus  in  quo,  either  of  Mrs. 
Easton  or  of  her  daughters  during  their  minority,  and  com- 
plain of  the  charge  of  the  court  with  respect  to  the  running 
of  the  statute  of  limitations  against  the  minor  daughters. 
Upon  this  point  the  court  charged  as  follows:  "If  you  should 
find  that  there  has  been  any  sufficient  adverse  possession  and 
occupation  of  that  property  amounting  to  an  ouster  of  the 
plaintiff,  or  a  predecessor  in  title  of  the  plaintiff,  but  should 
find  that  such  adverse  possession  began  after  the  Easton 
girls  ....  came  to  have  a  title  to  that  property,  ....  then 
you  are  not  to  regard  the  fifteen  years  of  the  statute  as  be- 
ginning to  run  until  the  date  of  the  transfer  from  these  chil- 
dren to  a  successor  in  title,  their  grantee.  Their  infancy 
constitutes  a  disability  which  suspends  the  operation  of  the 
statute,  if  their  right  of  entry  accrued  during  their  minority. 
'^^  .  .  .  .  But  if  you  find  ....  any  adverse  possession  suui- 
cient  to  amount  to  the  requirements  of  the  law,  and  that  it 
first  occurred  while  the  daughters  of  jMrs.  Easton  were  minors, 
why,  then,  the  practical  consideration  is  that  the  statute  of 
fifteen  years  does  not  begin  to  run  until  they  make  a  convey- 
ance of  their  interest,  which  I  may  say  would  make  it  impos- 
sible for  these  defendants  to  have  gained  their  title  l)y  the 
necessary,  continuous  occupation  for  fifteen  years ;  this  deed 
having  been  given  by  these  daughters  of  ]\lrs.  Ea«ton  in  1890, 
there  would  be  no  question  on  this  subject  of  adverse  posses- 
sion; it  would  be  decisive  if  you  wore  to  find  that,  though 
there  were  adverse  possession,  the  statute  did  not  begin  to  run, 
under  the  instructions  I  have  given  you,  until  the  deed  from" 
the  two  daughters. 

The  title  to  the  north  lot  devolved  by  descent  upon  the 
minor  daughters  in  March,  1876.  They,  when  of  full  age, 
conveyed  to  Gallagher  on  the  20th  of  Xovemljcr,  1890.  By 
this  charge  the  jury  were  told,  in  effect,  that  if  the  defend- 
ants and  those  under  whom  they  claimed  had  ousted  the 
minor  daughters  in  April,  1876,  and  had  continued  such_  ous- 
ter down  to  the  date  of  this  suit  in  August,  1898,  they  could 
not  thereby  legally  acquire  title  to  the  locus  in  quo;  in  other 
words,  that  under  such  circumstances  the  defendants  could 
acquire  no  title  until  they  had  continued  the  ouster  for  fif- 
teen years  after  the  deed  to  Gallagher  in  Xovember,  1890. 
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That,  clearly,  is  not  the  law.  The  court  told  the  jury  that 
if  the  adverse  possession  began  after  the  daughters  got  title, 
and  during  their  minority,  the  statute  did  not  run  against 
them  while  minors.  This  is  not  true.  "The  statute  always 
begins  to  run  against  a  man  the  moment  he  is  disseised, 
whether  he  is  under  a  disability  or  not;  all  the  difference  is, 
that  an  additional  time  is  allowed  where  a  disability  exists, 
after  the  removal  of  it":  Swift,  C.  J.,  in  Bunce  v.  Wolcott, 
2  Conn.  27,  33 ;  Griswold  v.  Butler,  3  Conn.  227.  This  part  of 
the  charge  was  thus  clearly  wrong,  and  may  well  have  mis- 
led the  jury  to  the  prejudice  of  the  defendants  upon  a  ma- 
terial point  in  the  case.  For  this,  and  the  other  errors  already 
considered,  we  think  a  new  trial  should  be  granted;  and  in 
'^^  this  view  of  the  case  we  deem  it  unnecessary  to  consider 
the  other  assignments  of  error,  as  most,  if  not  all,  of  them  ap- 
pear to  be  either  not  well  founded,  or  not  important  enough 
to  merit  further  consideration. 

A  bill  of  exceptions  allowed  by  the  trial  court  for  the 
plaintiff  remains  to  be  considered.  The  bill  presents  two 
questions:  The  first  relates  to  the  admissibility  of  the  evi- 
dence of  Henry  C.  Davis,  and  the  second  to  the  rulings  of  the 
trial  court  upon  the  question  of  costs. 

Davis,  a  witness  for  the  plaintiff,  testified  to  declarations 
made  by  Joseph  Fairehild,  as  to  where  he  intended  to  draw 
the  line  between  the  defendants'  lot  and  the  plaintiff's  lot; 
and  because  it  was  simply  a  declaration  of  what  he  intended 
to  do,  the  court  excluded  it.  Under  the  circumstances,  we 
think  the  ruling  was  correct. 

The  plaintiff  took  no  appeal  from  the  judgment  of  the  trial 
court  upon  the  question  of  costs,  and  in  the  absence  of  such 
appeal  the  second  question  presented  by  the  bill  of  exceptiona 
cannot  be  considered:  Watson  v.  New  Milford,  72  Conn.  561- 
567,  77  Am.  St.  Eep.  345,  45  Atl.  167. 

There  is  error  and  a  new  trial  is  granted. 

In  this  opinion  the  other  judges  concurred. 


Adverse  Po.ssr.o.sfon.  — Actual,  oontinnons,  visible,  notorious,  find 
hostile  possession  of  lands  raises  a  presumption  of  notice  thereof: 
King  V.  Carmichael,  136  Ind.  20,  43  Am.  St.  Eep.  303,  35  N.  E.  509; 
note  to  De  Frieze  v.  Quint,  28  Am.  St.  Rop.  158-162.  The  true  owner 
must  know  that  the  adverse  holder  claims  in  his  own  right,  or  the 
possession  must  be  so  open  and  notorious  as  to  raise  the  presumption 
of  notice:  Normant  v.  Eureka  Co.,  98  Ala,  181,  39  Am.  St.  Rev,.  45, 
12  South.  454. 
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The  holding  of  the  principal  case  that  adverse  possession  need  not 
be  under  a  claim  of  title  is  palpably  erroneous.  Claim  of  title  ia 
the  first  essential  of  adverse  possession:  8ee  the  notes  to  De  Frieze  t. 
Quint,  28  Am.  St.  Kep.  15S;  Alsup  v.  Stewart,  191  111.  595,  88  Am. 
St.  Eep.  369,  62  N.  E.  795;  Stiff  v.  Cobb,  li'6  Ala.  381,  85  Am.  St. 
Eep.  38,  28  South.  402;  Baber  v.  Henderson,  156  Mo.  566,  79  Am.  St. 
Kep.  540,  57  S.  W.  719;  Bond  v.  O'Gara,  177  Mass.  139,  83  Am.  St. 
Eep.  265,  58  N.  E.  275.  Possibly  the  court  confused  claim  of  title 
with  color  of  title:  See  the  monographic  note  to  Power  v.  Kitching, 
88  Am.  St.  Kep.  703. 

The  Declarations  and  Admissions  of  an  agent  in  the  course  of  a 
transaction  are  admissible  against  his  principal:  Plymouth  County 
Bank  v.  Oilman,  4  S.  Dak.  265,  46  Am.  St.  Eep.  786,  56  N.  W.  892; 
Albert  v.  Mutual  Life  Ins.  Co.,  122  N.  C.  92,  65  Am.  St.  Eep.  693,  30 
S.  E.  327. 


STATE  V.  YA^^Z. 

[74  Conn.  177,  50  Atl.  37.] 

EVIDENCE— Res  Gestae.— A  declaration  made  by  a  wife 
shortly  after  the  shooting  of  a  man  by  her  husband  in  the  nature 
of  an  endearing  expression  toward  the  man  shot  is  not  a  part  of  tho 
res  gestae,  and  therefore  not  admissible  in  favor  of  the  husband. 
<p.  206.) 

JURY  TRIAL.— Where  Inconsistent  Instructions  are  Given  to 

a  jury,  it  will  be  presumed   that  those  last  given  were  accepted  by 
them   as   controlling,     (p.   207.) 

MURDER  OF  AN  ADULTERER.— The  Law  Deems  the  Hus- 
Ijand's  Passions  excited  by  surprising  his  wife  in  the  act  of  adultery 
80  far  uncontrollable  that  if  he  kill  her  paramour  on  the  impulse  of 
the  moment,  and  no  actual  malice  is  disclosed,  none  should  be  im- 
puted, and  while  the  husband  is  not  justifiable,  he  is  not  a  murderer. 
(p.  207.) 

MURDER— Killing  of  One  Erroneously  Believed  to  be  an 
Adulterer. — If  a  husband  surprises  hia  wife  and  a  man  in  such 
position  and  circumstances  as  to  create  in  the  husband's  mind  a  rea- 
sonable belief  that  they  are  committing  an  act  of  adultery,  the  kill- 
ing by  him  of  such  man  is  not  made  less  justifiable  by  proof  that  no 
adultery  was  committed,     (p.  208.) 

Indictment  for  murder.  The  defendant  at  the  trial  sought 
to  prove,  chiefly  by  his  own  testimony,  that  he  discovered  his 
wife  and  the  decedent  in  such  position  and  circumstances  as 
indicated  they  were  committing  adultery;  that  he  ran  homo, 
got  his  rifle,  returned,  found  the  parties  in  still  more  com- 
promising position,  and  that  in  rushing  upon  them  through 
the  bushes,  his  rifle  was  accidentally  discharged  and  the  man 
killed. 

The  wife  of  the  defendant,  who  was  greatly  excited,  was  as-. 
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sis  ted  to  the  house  of  a  neighbor,  and  there  laid  upon  a  lounge. 
Defendant  sought  to  show  that  at  that  time  she  used  an  endear- 
ing expression  respecting  the  deceased,  but  the  evidence  was  ex- 
cluded. Verdict  and  judgment,  murder  in  the  second  degree, 
and  the  defendant  appealed. 

^Yil]iam  C.  Case  and  Jacob  P.  Goodhart,  for  the  appellant. 

\Yilliam  H.  Williams,  state's  attorney,  and  Alfred  N. 
Wheeler,  assistant  state's  attorney,  for  the  appellee. 

^~^*  BALDWIN",  J.  There  was  no  error  in  excluding  the 
question  put  to  Mrs.  Week.  It  called  for  mere  hearsay.  The 
homicide  had  taken  place  and  Mrs.  Yanz  had  left  the  sceno 
of  the  transaction.  Her  declarations  could  not  have  served 
to  characterize  any  contemporaneous  act,  and  therefore  could 
not  be  claimed  as  part  of  the  res  gestae.  That  she  could  not 
be  compelled  herself  to  take  the  witness-stand  was  no  cause 
for  their  admission. 

"  The  trial  court  in  its  charge  to  the  jury  used  this  language: 
"If  the  accused  saw  his  Avife  in  any  such  situation  as  he  has 
described,  he  had  at  least  a  legal  right  to  interfere  and  sep- 
arate them,  and  to  carry  with  him  a  weapon  for  defense  again'--t 
any  possiljle  attack.  And  further,  if,  in  pushing  his  way 
through  the  bushes,  and  under  the  excitement  naturally  and 
ordinarily  to  be  expected  under  the  circumstances,  the  rifie 
was  accidentally  discharged,  and  the  man  thus  met  his  death, 
then  the  homicide  was  by  misadventure,  and  the  verdict  should 
be  'Not  guilty.' "  "There  is  one  kind  of  provocation,  gentle- 
men, which  is  of  such  a  grievous  nature  that  the  law  concludes 
it  cannot  be  borne  in  the  first  transport  of  passion.  This  is 
where  or  when  a  man  finds  ^*^^  another  in  the  act  of  adul- 
tery with  his  wife;  when,  if  he  kills  him  in  the  first  transport 
of  passion,  thereby  aroused,  he  is  only  guilty  of  man- 
slaughter. The  law  does  not  hold  him  altogether  guiltless 
of  crime;  to  kill  even  in  the  first  transport  of  passion,  when 
under  that  highest  and  strongest  provocation,  is  in  law  crim- 
inal. It  is  manslaughter,  the  lowest  form  of  criminal  homi- 
cide; not  murder.  The  adulterer  under  our  law  has  a  right 
to  live;  and  the  injured  husband  has  no  legal  right  to  kill  him, 
even  in  the  first  transport  of  passion  aroused  by  finding  him 
in  the  act.  To  have  the  effect  of  reducing  the  homicide  from 
murder  to  manslaughter,  the  husband  must  find  the  adulterer 
in  the  act  of  adultery.  Tlie  find  in  ir  mav  be  bv  any  such  ob- 
eervation  of  the  circumstances   and   of  the  situation  of  the 
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gTiilty  parties  as  justifies  tlie  belief  that  adultery  is  being  com- 
mitted. Knowledge  that  the  adultery  is  at  the  time  being 
committed  is  sufficient;  but  if  the  Inisband,  merely  hearing 
that  the  adultery  had  already  been  accomplished,  or  merely 
observing  the  situation  which  leads  to  the  belief  that  adul- 
tery has  been  accomplished,  pursues  and  kills  the  olt'ender, 
it  will  be  murder.  The  witnessing  of  a  passing  fact  is  re- 
garded as  having  a  greater  tendency  to  excite  a  transport  of 
passion  than  the  mere  hearing  or  the  mere  belief  that  it  has 
been  accomplished.  If,  in  fact,  no  adultery  was  going  on, 
and  the  husband  is  mistaken  as  to  the  fact,  though  the  cir- 
cumstances were  such  as  to  Justify  a  belief,  even,  of  adultery, 
the  offense  would  not  be  reduced  to  manslaughter.  The  hus- 
band must  judge  at  his  peril  that  the  jury  may  find  that  he 
Avas  mistaken,  and  so  find  him  guilty  of  murder  instead  of 
manslaughter." 

There  are  inconsistent  expressions  in  these  instructions, 
l)ut  it  is  to  be  presumed  that  those  used  last  were  accepted 
by  the  jury  as  controlling;  and  they  were  the  least  favorable 
to  the  accused. 

In  case,  then,  they  believed  so  much  of  the  defendant's 
testimony  as  described,  the  circumstances  in  which  he  found 
':is  wlie  and  Goering  together,  and  the  effect  which  they  pro- 
duced and  were  reasonably  calculated  to  produce  upon  ^'^^ 
his  mind,  but  disbelieved  his  statement  that  the  gun  was  acci- 
I'ciitally  (lisr-liargod.  the  charge  gave  them  to  understand  that 
if  the  act  of  adultery  was  not  in  fact  committed,  the  killing  was 
murder. 

The  law  justifies  a  jury  in  calling  it  but  manslaughter  when, 
on  finding  his  wife  in  the  act  of  adtdtery,  a  man,  in  the  first 
transport  of  passion,  kills  her  paramour.  This  is  because 
from  a  sudden  act  of  this  kind,  committed  under  the  natural 
excitement  of  feeling  induced  by  so  gross  an  oittrage,  malice, 
which  is  a  necessary  ingredient  of  the  crime  of  murder,  can- 
not fairly  be  implied. 

The  excitement  is  the  effect  of  a  belief,  from  ocular  evidence, 
of  the  actual  commission  of  adultery.  It  is  the  belief,  so  rea- 
sonably formed,  that  excites  the  uncontrollable  passion.  Such 
a  belief,  though  a  mistaken  one,  is  calculated  to  induce  the 
same  emotions  as  would  be  felt  were  the  wrongful  act  in  fact 
committed. 

The  crime  of  murder  in  the  second  degree,  under  our  statute, 
section  1399,  rests  upon  implied  malice.     It  is  not  sufficient  to 
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establish  merely  a  criminal  intent  followed  by  a  homicide. 
Malice  is  not  to  be  implied  if  the  fatal  act  was  the  sudden  re- 
sult of  what  the  law  deems  either  a  sufficient  provocation  or  an 
uncontrollable  passion  naturally  excited  by  the  circumstances 
of  the  occasion:  State  v.  Johnson,  41  Conn.  584,  587,  588. 
The  law  deems  a  husband's  passion,  excited  by  surprising  his 
wife  in  the  act  of  adultery,  so  far  uncontrollable,  from  tlie 
frailty  of  human  nature,  that  if  he  kill  her  paramour  on  the 
impulse  of  the  moment,  and  no  actual  malice  is  disclosed,  none 
ought  to  be  implied.  He  is  not  justified;  but  he  is  not  a  mur- 
derer. The  reason  of  this  rule  of  law  being  the  existence  of 
an  uncontrollable  passion,  naturally  induced,  it  must  logically 
follow  that  it  suffices  if  such  a  passion  has  been  naturally  induced 
in  the  mind  of  the  slayer  by  the  sight  of  his  wife  in  the  em- 
brace of  the  man  whom  he  killed,  and  a  reasonable  belief  of 
her  guilt,  formed  under  circumstances  such  as  those  to  which 
the  accused  testified  in  the  present  case.  If  the  jury  believed 
this  testimony,  or  so  much  of  it  as  showed  a  state  of  facts 
which,  in  their  ^^^  opinion,  justified  and  produced  a  reason- 
able belief  on  the  part  of  the  accused  that  adultery  was  being 
committed  when  the  shot  was  fired,  then,  there  having  been 
no  proof  of  actual  malice,  although  they  may  also  have  believed 
that  it  was  fired  intentionally,  the  natural  excifement  of  pas- 
sion and  want  of  premeditation  make  the  offense  manslaughter: 
Morris  v.  Piatt,  32  Conn.  75,  83. 

There  is  error,  the  judgment  is  set  aside,  and  a  new  trial  is 
ordered. 

In  this  opinion  Torrance  and  Hall,  JJ.,  concurred. 

HAMEIiSLEY,  J.,  dissenting.  The  particular  passage  of 
the  charge  claimed  to  be  erroneous  is  this:  "If,  in  fact,  no  adul- 
tery was  going  on,  and  the  husband  is  mistaken  as  to  the  fact, 
though  the  circumstances  were  such  as  to  justify  a  belief,  even, 
of  adultery,  the  offense  would  not  be  reduced  to  manslaughter." 

The  statement  is  correct.  The  particular  form  of  man- 
slaughter the  court  was  called  upon  to  explain  was  this:  An 
intentional  killing  in  a  transport  of  passion  induced  by  an  im- 
mediate wrong  done  to  the  killer  by  the  person  killed,  which 
the  law  deems  to  be  of  such  nature  that  the  ordinary  man  is 
unable,  under  the  first  sting  of  its  infiietion,  to  control  a 
natural  impulse  to  punish  the  offender.  Such  an  injury,  if  un- 
provoked, constitutes  a  provocation  which  may  render  the  im- 
mediate killing  of   the   offender,   in   the   transport  of  suddeii 
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anger  caused  by  the  injury  received,  manslaughter,  and  not 
murder. 

It  is  a  principle  common  to  most  systems  of  jurisprudence, 
arising  from  essential  conditions  of  life,  that  the  punishment 
for  unjustifiable,  intentional  killing,  should  be  less  severe  when 
the  fatal  blow  is  impelled  by  a  transient  rage  reasonably  in- 
duced by  and  immediately  following  a  wrongful  act  done  by  the 
person  killed  to  the  slayer.  Such  wrongful  act  constitutes 
legal  provocation,  which  demands  the  milder  punishment;  that 
is,  under  our  law  reduces  murder  to  manslaughter. 

^^^  It  should,  however,  be  remembered,  that  to  call  for  the 
milder  punishment  the  killing  must  be  in  fact  the  result  of  a 
sudden  rage,  difficult  for  the  ordinary  man  to  control,  directly 
induced  by  a  grievous  injury.  If,  in  fact,  it  is  the  result  of 
the  cruel  spirit  of  revenge  that  must  have  life  for  a  wrong,  it 
is  murder,  no  matter  what  the  provocation  may  be.  In  draw- 
ing the  line  between  the  crimes  of  murder  and  manslaughter, 
the  law  utterly  repels  the  notion  that  killing  in  revenge  can  be 
less  than  murder.  The  cases  in  which  particular  facts  have 
l3een  held  to  show  legal  provocation  point  to  a  principle,  com- 
mon to  all,  by  which  each  is  determined,  and  suggest  its  foun- 
dation— namely,  when  the  mind  of  the  slayer  is  not  possessed 
by  that  conscious  cruelty  indicated  by  voluntary  killing,  but 
by  a  sudden  transient  rage,  being  the  natural  product  of  an  in- 
jury then  done  to  him  by  the  person  killed,  the  offense  may  be 
manslaughter. 

Mere  rage  is  insufficient ;  it  must  arise  directly  from  an  injury 
then  received,  which  must  be  as  real  as  that  caused  by  a  severe 
battery.  Mere  insult  is  insufficient  in  law  to  produce  this  rage, 
unless  it  involves  some  grievous  injury — not  a  fanciful  one 
such  as  may  result  from  mocking  words  or  gestures,  but  a  sub- 
stantial injury  such  as  may  be  caused  in  some  conditions  of 
life  by  an  unpunished  personal  affront,  or  such  as  may  be  suf- 
fered by  a  husband  or  father  in  the  degradation  of  his  wife  or 
child.  It  is  the  combination  of  adequate  insult  and  injury 
received,  of  sudden  and  uncontrollable  transient  rage  thereby 
"naturally  produced,  and  of  unlawful  killing  directly  resulting 
from  that  rage,  which  marks  such  killing  as  manslaughter. 

The  essence  of  the  common  law  as  affecting  the  distinction 
between  murder  and  manslaughter  (excluding  some  arbitrary 
tests)  is  this:  Murder  implies  the  presence,  as  dominating  a 
voluntary  act  causing  death,  of  an  inhuman  or  unnaturally 
•cruel  state  of  mind  ;  manslaughter  implies  its  absence.     It  is 
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thns  stated  by  Lord  Holt  in  1707:  "He  that  doth  a  cruel  act 
voluntarily,  doth  it  of  malice  prepensed":  Regina  v.  Maw- 
gridge,  IKelyng,  119et  seq.  Sir  J.  F.  Stephen  characterizes  this 
definition  of  malice  aforethought  as  correct  ■^***  and  happy, 
and  with  the  insertion  of  the  words,  "or  cruelly  reckless,"  as 
solving  nearly  all  questions  as  to  the  distinction  between  mur- 
der and  manslaughter:  3  Stephen's  History  of  Criminal  Law 
of  England,  70,  73.  Russell  thus  explains  what  may  be  involved 
in  a  cruel  act:  "Violent  acts  of  resentment,  bearing  no  propor- 
tion to  provocation  or  insult,  are  barbarous,  proceeding  rather 
from  brutal  malignity  than  human  frailty;  and  barbarity  will 
often  make  malice":  1  Russell  on  Crimes,  9th  Am.  ed.,  713. 

Intentional  unlawful  killing  is  necessarily  a  cruel  act  which 
implies  murder,  but  when  the  person  killed  is  himself  the 
aggressor,  through  giving  a  provocation  adequate  to  produce 
a  sudden  auger  and  impulse  to  punish  the  wrong,  sufficient  lo 
dominate  the  will  of  the  killer,  the  inherent  cruelty  of  the 
act  is  so  far  modified  as  to  make  the  offense  manslaughter. 
Provocation,  therefore,  is  legally  effective,  because  for  the  mo- 
ment it  prevents,  subdues,  or  excludes  from  the  mind  of  the 
criminal  actor,  that  unnatural  cruelty  which  is  the  earmark  of 
murder,  through  the  controlling  presence  of  a  natural  rage  im- 
mediately induced  by  an  adequate  injury.  The  essential  test 
of  an  adequate  injury  is  its  inherent  and  judicially  known 
capacity,  under  existing  social  conditions,  to  cause  such  rage, 
as  a  rnle,  when  inflicted  on  the  ordinary  man. 

The  conditions  to  which  this  part  of  the  charge  applied  were 
these:  1.  An  admittedly  intentional,  unlawful  killing;  2.  In  a 
transport  of  rage;  3.  Induced  by  an  injury  and  insult,  done  to 
the  defendant,  by  adultery  committed  with  his  wife,  in  his 
presence.  To  make  the  offense  manslaughter  the  injury  must 
have  been  done.  Intentional  unlawful  killing  in  a  rage  is  mur- 
der, and  not  manslaughter.  Anger,  thirsting  for  the  blood  of 
an  enemy,  is  in  itself  an  earmark  of  murder,  no  less  than  re- 
venge or  brutal  ferocity;  but  when  it  is  provoked  by  the  wrong- 
ful act  of  the  person  slain,  who  thus  brings  upon  himself  the 
fatal  blow,  given  in  the  first  outbreak  of  rage  caused  by  him- 
self, the  offense  is  manslanglitor :  not  only  because  the  volun- 
tary act  is,  in  a  wav,  compelled  by  an  ungovernable  rage,  but 
also  bopause  -"^"'  t1ie  victim  is  the  agCTCssor.  and  his  wrong, 
althoiifrh  it  cannot  justify,  niav  mod'fv.  the  nature  of  the  homi- 
cide lbus  indupod.  The  cnurt  tborofore  correctly  told  the  jury 
that  to  make  tlif  ofTense  niniisiau'^.rhtor  the  iniurv  claimed  as  a 
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provocation  must  have  in  fact  b*een  done.  Our  law  of  hom- 
icide recognizes  no  provocation  as  legally  competent  to  so  mod- 
ify the  cruelty  of  intentional,  unlawful  killing  as  to  reduce  the 
offense  to  manslaughter,  except  the  provocation  involved  in  an 
actual  and  adequate  injury  and  insult.  A  different  rule  of 
provocation  applies  when  the  killing  is  not  intentional,  as 
where  it  results  from  the  use  of  force  not  intended  and  not 
naturally  adapted  to  cause  death.  But  where  the  killing  is 
both  intentional  and  unlawful,  the  only  legal  provocation  h 
that  given  by  an  actual  injury  and  insult. 

The  decision  of  the  majority  of  the  court  is  based  on  the 
assertion  that  the  intentional,  unlawful  killing  of  an  innocent 
person  who  has  done  the  slayer  no  wrong,  may  be  manslaugh- 
ter; or,  in  other  words,  an  actual  injury  done  to  the  slayer  is 
not  essential  in  order  to  reduce  such  killing  from  murder  I'o 
manslaughter. 

I  find  no  authority  in  our  law  for  this  assertion.  During 
the  three  centuries  in  which  the  distinction  between  the  crime 
of  murder  and  that  of  manslaughter  has  been  developed  and 
established,  there  is,  so  far  as  I  have  been  able  to  discover,  no 
dictum  of  jurist,  or  decision  of  court,  which  has  failed  to  recog- 
nize the  necessity  of  an  actual  injury  and  insult  given  by  the 
killed  and  suffered  by  the  killer,  as  necessary  to  the  reduction 
of  intentional,  unlawful  killing  from  murder  to  manslaughter. 
It  seems  to  me  unquestionable  that  the  decision  involves  a 
clean  cut  and  radical  change  of  existing  law.  I  think  such  a 
change  would  be  unwise  and  inconsistent  with  the  considera- 
tions of  public  policy  that  underlie  our  law  of  homicide.  It  is, 
however,  unnecessary  to  discuss  the  wisdom  of  the  change,  for 
it  is  one  within  the  province  of  the  legislature  and  not  of  the 
court  to  make.  The  only  authority  cited  in  the  opinion  of 
Judge  Baldwin,  as  supporting  its  position  that  a  belief  in  an 
injury  may  be  equivalent  in  effect  in  this  case  to  an  actual  in- 
jury, is  the  ^^^  case  of  Morris  v.  Piatt,  32  Conn.  75,  83.  If 
the  court  may  properly  change  the  law  heretofore  clearly 
established,  so  that  an  honest  belief  in  an  iinncrinary  injury 
can  make  manslaughter  of  murder,  then  there  is  no  uood  for 
the  citation  of  authority;  its  ipse  dixit  is  sufTieiont;  but  as 
the  law  stands  the  case  cited  is  wholly  irrelevant.  In  a\Iorris 
V.  Piatt,  32  Conn.  75,  S3,  the  court  was  deal  in  2:  with  a  homicide 
claimed  to  have  been  committed  in  the  exercise  of  the  right  of 
self-defense,  and  correctly  stated  the  law  annhVable  to  such  a 
case — namely,  killing  in  self-defense  is  not  a  crime.     The  right 
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of  self-defense  includes  the  right  of  protection  against  a  roa- 
sonahly  apprehended  danger;  otherwise  the  right  of  self-de- 
fense would  in  most  cases  be  an  impotent  right.  A  wcil- 
grounded  apprehension,  of  danger,  as  well  as  a  certainly  exist- 
•  ing  danger,  may  justify  a  killing  in  self-defense.  The  lawful- 
ness of  the  act  is  determined,  not  by  the  fact  of  an  actually 
existing  danger,  but  by  the  fact  of  an  honest,  reasonable  and 
well-grounded  belief  in  its  existence. 

In  this  case  the  court  is  dealing  with  an  admittedly  inten- 
tional and  unlawful  killing,  and  the  crime  is  murder  unless  the 
person  so  intentionally  killed  had  himself  given  a  provocation 
-consisting  in  an  actual  grievous  injury  and  insult.  There  ia 
no  analogy  between  the  two  cases.  The  principle  governing 
the  former  case — that  the  right  of  self-defense  justifies  killing 
done  to  prevent  a  reasonably  apprehended  danger — is  well 
'settled.  Tlie  principle  governing  this  case — that  intentional, 
unlawful  killing  is  murder  unless  provoked  by  an  adequate  in- 
jury and  insult — is  equally  well  settled. 

The  argument  of  the  opinion  seems  to  be  this:  A  reasonable 
belief  in  an  existing  danger  may  justify  killing  in  self-defense, 
and  in  such  case  the  reasonable  belief  is  equivalent  to  the  fact 
of  existing  danger;  e.  g.,  a  reasonable  belief  in  a  nonexisting 
injury  is  equivalent  to  the  actual  injury  essential  to  reduce  the 
crime  of  intentional,  unlawful  killing  from  murder  to  man- 
slaughter. Such  logic  is  not  convincing.  It  is  plain  that  un- 
less the  alteration  in  the  law  announced  in  the  majority  opinion 
is  justifiable,  that  the  error  imputed  to  the  charge  cannot  be 
sustained. 

187  q^iiat  alteration  provides  that  intentional,  unlawful  kill- 
ing, done  in  anger  reasonably  aroused,  may  be  manslaughter, 
although  the  killer  has  received  no  injury  and  the  person  killed 
is  innocent  of  any  wrong.  Such  alteration  seems  to  me  plainly 
unjustifiable. 

If  there  is  any  mistake  in  the  particular  passage  of  the 
'Charge,  it  is  the  statement  of  a  general  rule  not  material  in  the 
state  of  evidence  before  the  jury.  The  only  question  in  respect 
to  the  alleged  injury  claimed  as  a  provocation  was  the  truth 
«0T  falsity  of  the  testimony  describing  the  positions  of  the  de- 
fendant's wife  and  the  deceased  just  prior  to  the  firing  of  the 
•fatal  shot.  The  defendant  testified  that  he  discovered  his 
wife  upon  the  ground,  lying  on  her  back  with  her  clothes  up, 
and  the  man  in  the  position  detailed,  and  which  the  finding 
€ay6  justified  the  belief  that  they  were  engaged  in  the  act  of 
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adultery.  There  was  no  qualifying  evidence.  If  the  testimony 
was  credible,  adultery  had  been  committed  and  the  injury 
alleged  had  been  given.  There  was,  tlierefore,  no  occasion  io 
state  the  rule  of  law  applicable  to  a  state  of  facts  which  might 
justify  a  reasonable  belief  that  adultery  had  been  committed 
and  also  show  that  in  fact  it  had  not  been.  The  court  might 
properly  have  omitted  reference  to  a  rule  applicable  to  the  state 
of  fact  as  claimed;  or,  possibly,  if  the  reference  were  made, 
might  properly  have  added  that  if  the  conduct  of  the  deceased 
with  the  prisoner's  wife  did  not  satisfy  the  jury  that  adultery 
had  been  committed,  yet  the  conduct  detailed  was  in  itself  a 
grievous  injury  and  insult,  and  a  legal  provocation. 

That  such  conduct  is  a  legal  provocation  seems  to  me  demoa- 
strable;  but  such  question  is  not  now  involved  and  no  claim  in 
respect  to  it  is  made.  If  it  were  a  mistake  to  state  the  rule  ot 
law  governing  a  case  where  there  was  a  reasonable  belief  in 
adultery,  which  was  in  fact  unfounded,  the  mistake  was  harm- 
less, and  would  not  be  less  harmless  if  the  qualification  sug- 
gested had  been  made.  The  record  sliows  with  certainty  that 
the  only  question  before  the  jury  as  to  this  part  of  the  ca-<e 
was  the  credibility  of  the  defendant's  testimony  as  to  the  fact 
of  adultery.  If  credible,  ^*^  adultery  had  been  committed  and 
the  offense  was  manslaughter.  Upon  this  question  the  charge  of 
the  court  is  clear,  full  and  impartial.  It  could  not  have  beeik 
misunderstood,  and  could  not  have  been  affected  by  the  state- 
ment, in  the  general  definition  of  legal  provocation,  as  to  the 
necessity  of  proving  the  fact  of  adultery.  Xeithcr  court  nor 
counsel  contemplated  the  contingency  of  the  jury  finding  a;^ 
a  fact  the  circumstances  under  Avhich  the  parties  were  claimed 
to  have  been  discovered,  and  also  finding  that  no  adultery 
had  been  committed.  There  was  no  such  contingency — it 
involved  an  absurdity  approaching  grotesquencss ;  and  yet  a 
new  trial  cannot  be  lawfully  granted  without  gravely  assumin,";^ 
the  probability  of  the  verdict  having  been  influenced  by  such 
an  absurdity.  A  mistake,  or  even  an  error,  in  the  passage  of  the 
charge  objected  to,  would  relate  to  a  state  of  facts  not  before 
the  jury,  was  rendered  harmless  by  those  portions  of  the  charge 
directly  dealing  with  the  evidence  and  could  not  have  afTeetel 
the  conclusion  of  the  jury.  The  defendant  has  had  a  fair  trial. 
The  charge  of  the  court  is  correct  in  law,  and  full  and  im- 
partial in  its  review  of  the  evidence  and  in  its  presentation  of 
all  claims  made  by  the  parties;  and  even  if  the  passage  objected 
to  might  properly  have  been  omitted  or  qualified,  there  is  no 
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ground  for  a  new  trial:  State  v.  Griswold,  73  Conn.  95,  100, 
46  Atl.  829.  I  think  there  is  no  error  and  that  a  new  trial 
should  be  denied. 

In  this  opinion  Andrews,  C.  J.,  concurred. 


HOMICIDE— KILLING  OF  ADULTERER. 

I.    When  Manslaughter. 
a.  Under  Statutes. 
n.     When  Murder. 
III.     Killing  Adulteress. 
rv.     Evidence. 

I.    When  Manslaughter. 

The  rule  of  law  is  well  established  that  if  a  husband  detects  his 
wife  in  the  act  of  adultery  and  immediately  slays  her,  or  her  para- 
mour, the  law  does  not  entirely  justify  or  excuse  him,  but  holds  tho 
provocation  sufficient,  as  matter  of  law,  to  reduce  the  killing  to  man- 
slaughter. In  other  words,  illicit  sexual  intercourse  with  the  wife 
of  another  is  such  a  wrong,  and  so  obviously  calculated  to  bring 
on  a  difficulty  with  the  husband,  that  the  law  recognizes  it  as  a 
provocation  sufficient  to  reduce  the  killing  of  the  adulteress  or  her 
paramour,  or  both,  by  the  husband,  immediately  upon  detecting 
them  in  the  act,  to  manslaughter:  Hooks  v.  State,  99  Ala.  166,  1.3 
South.  767;  Dabney  v.  State,  113  Ala.  38,  59  Am.  St.  Eep.  92,  21 
South.  211;  Jones  v.  People,  23  Colo.  276,  47  Pac.  275;  Mays  v.  Stato, 
88  Ga.  399,  14  S.  E.  560;  State  v.  Senegal,  107  La.  452,  31  South.  867; 
State  V.  John,  8  Ired.  330,  49  Am.  Dec.  396;  State  v.  Samuel,  3 
Jones,  74,  64  Am.  Dec.  596;  State  v.  Harman,  78  N.  C.  515;  Com- 
monwealth v.  Whittier,  2  Brewst.  388;  State  v.  Chiles,  58  S.  C.  47. 
36  S.  E.  496.  In  Hooks  v.  State,  99  Ala.  168,  13  South.  767,  the  court 
in  treating  of  the  subject  said,  that  "where  one  person  detects 
another  in  the  act  of  adultery  with  his  wife,  and  immediately  slays 
the  adulterer  or  his  wife,  as  matter  of  law  the  provocation  is  suffi- 
cient to  reduce  the  killing  to  manslaughter.  The  law  does  not  do- 
«lare  that  anything  less  than  sexual  intercourse  is  a  sufficient  provo- 
cation, as  a  matter  of  law,  to  reduce  the  offense  from  murder  to 
manslaughter.  It  may  be  that  the  detection  of  another,  under  cir- 
cumstances of  a  peculiar  nature,  may  provoke  and  engender  passion 
to  such  an  extent  as  to  overcome  reason,  and  if,  under  the  influence 
of  passion  thus  aroused,  he  immediately  attack  the  offending  party 
and  slay  him,  before  cooling  time  has  intervened,  not  from  malice 
or  unlawful  formed  design,  but  from  such  passion  thus  provoked, 
the  offense  may  be  manslaughter.  Whether  the  party  acted  under 
the  influence  of  such  a  passion,  and  whether  the  provocation  was 
sufficient,   and   whether   there  had   been  cooling  time,  are   questions 
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of  fact  to  be  determineJ  by  the  jury.  The  principle  we  announce 
is,  that  the  law  does  not  declare  the  provocation  sufficient,  unless 
the  parties  are  detected  in  the  act;  but  a  jury  may  say  whether  the 
compromising  position  of  the  parties  waa  sufficient  to  arouse  passion 
in  the  husband  to  such  a  degree  as  to  overthrow  reason,  just  as  a 
jury  may  say  in  some  other  cases  whether  the  offense  was  the  result 
of  sudden  and  sufficient  provocation  to  reduce  the  offense  from  mur- 
der to  manslaughter."  Although  in  an  early  North  Carolina  case 
(State  V.  John,  8  Ired.  330,  49  Am.  Dec.  396)  it  was  held  that  knowl- 
edge or  belief  of  adulterous  intercourse  between  the  wife  of  the  ac- 
cused and  the  deceased  will  not  mitigate  the  crime  of  killing  from 
murder  to  manslaughter,  and  mere  belief  that  the  wife  of  the  ac- 
cused is  in  the  very  act  of  adultery  with  the  deceased,  at  the  time 
the  accused  breaks  into  the  house  of  the  deceased  and  kills  him,  does 
not  mitigate  the  crime  from  murder  to  manslaughter,  but  in  a  later 
case  (State  v.  Harman,  78  N.  C.  518)  the  court  said  that  "in  the 
case  before  us  the  prisoner  looked  through  a  crack  of  his  house  and 
saw  the  deceased,  whom  he  had  before  suspected,  with  his  arm? 
around  his  wife's  neck,  and  saw  enough  to  satisfy  him,  and  ran 
around  to  the  door  and  into  his  house,  when  the  accused  came  at 
him  with  a  knife,  and  he  killed  him.  The  situation  was  not  the  very 
p.ct,  but  it  was  severely  proximate,  and  fine  distinctions  need  not 
be  made.  This  is  clearly  not  murder,  but  manslaughter."  Again, 
in  State  v.  Chiles,  58  S.  C.  49,  36  S.  E.  496,  the  court  declared  the 
law  to  be  that  a  husband  was  guilty  of  manslaughter  only  who  killed 
another  man  while  holding  the  wife  of  the  former  in  his  guilty  em- 
brace, "but  that  the  law  would  not  hold  a  husband  guiltless  who 
went  in  search  of  the  man  to  kill  him,  believing  he  was  guilty  of 
criminal  intimacy  with  his  wife":  State  v.  Chiles,  58  S.  C.  49,  3f> 
S.  E.  496.  In  Mays  v.  State,  88  Ga.  404,  14  S.  E.  560,  the  court 
said  that  "the  prisoner's  statement  shows  that  he  arrived  at  home 
at  night,  and  knocked  on  the  front  door  several  times.  His  wife 
finally  told  him  to  wait  a  minute.  The  husband  then  walked  to  the 
rear  of  the  house,  and,  looking  through  the  window,  saw  a  man 
squatting  in  a  rear  room  undressed.  He  called  out  to  know  who  it 
was,  and  his  wife  said  it  was  nobody;  he  undertook  to  light  matches; 
his  wife  threw  water  on  them  and  extingui8he<l  them.  The  deceasoii 
then  started  to  run  in  a  stooping  position  to  the  front  door,  and  the 
husband  shot  him  through  the  window  and  killed  him.  The  deccase-i 
was  seeking  to  escape  the  husband's  vengeance,  and  the  latter  shot 
to  prevent  the  escape.  This  shows  that  it  was  not  necessary  at  tliot 
time  to  kill  the  deceased  to  prevent  the  adultery  so  as  to  make  the 
homicide  capable  of  standing  upon  the  same  footing  of  reason  and 
justice  as  the  instances  of  justifiable  homicide  enumerated  in  the 
code.  But  the  provocation  being  intolerably  great,  it  was  enough 
to  reduce  the  offense  from  murder  to  manslaughter":  Mays  v.  State, 
88  Ga.  404,  14  S.  E.  560.     No  doubt  exists  that  in  order  to  mitigxi-te 
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to  manslaughter  the  crime  of  killing  the  wife  or  her  paramour  by 
the  husband,  the  husband  must  discover  them  in  the  act  of  adultery, 
unless  the  provocation  was  so  recent  and  strong  that  he  could  not 
be  considered  at  the  time  master  of  his  own  understanding:  State  v. 
Holme,  54  Mo.  153.  In  People  v.  Eyan,  2  Wheel.  C.  C.  47-54,. 
the  court  left  it  to  the  jury  to  say,  under  all  of  the  circumstances  of 
the  case,  whether  the  crime  charged  was  murder  or  manslaughter, 
or  justifiable  homicide,  and  charged  that  "if  the  jury  were  of  opin- 
ion that  the  prisoner  committed  the  act  while  the  deceased  was  in 
criminal  intercourse  with  his  wife,  it  would  not  be  murder,  nor  even 
manslaughter,  but  would  be  justifiable  homicide,  se  defendendo. " 
This  instruction,  so  far  as  it  involves  the  question  of  justifiable 
homicide,  was  erroneous  under  the  authorities  cited  above. 

a.  Under  Statutes.— Adultery  of  the  deceased  with  the  wife  of  the 
slayer,  who  kills  as  soon  as  the  fact  of  adultery  is  discovered,  is  one 
of  the  adequate  causes  expressly  enumerated  in  the  statute  as  suffi- 
cient to  reduce  a  homicide  from  murder  to  manslaughter:  Tex.  Pen, 
Code,  art.  597;  and  under  this  statute  the  provocation  arising  from 
such  adultery  is  not  required  to  arise  at  the  time  of  the  homicide, 
and  the  killing  is  manslaughter  only  if  it  occurs  as  soon  as  the  fact 
of  the  illicit  intercourse  is  discovered  by  the  slayer:  Paulin  v.  State, 
21  Tex.  App.  436,  1  S.  W.  453.  Under  this  statute  making  homicide 
by  a  husband  justifiable  when  committed  on  one  taken  in  the  act 
of  adultery  with  his  wife  before  the  parties  have  separated,  it  is 
sufficient  if  such  parties  are  taken  in  such  circumstances  as  reason- 
ably indicate  that  they  have  just  committed,  or  are  about  to  commit, 
the  adulterous  act:  Price  v.  State,  18  Tex.  App.  474,  51  Am.  Rep.  322. 

n.  When  Murder. 
As  we  have  before  shown,  to  reduce  a  homicide  to  manslaughter 
on  the  ground  of  illicit  intercourse  between  the  deceased  and  the 
wife  of  the  accused,  the  detection  must  have  been  in  the  very  act,  or 
immediately  preceding  or  following  it,  and  the  killing  instant  upon 
the  detection.  If,  after  reasonable  time  has  elapsed  for  the  passioTis 
to  cool,  or  if,  after  merely  learning  of  the  outrage  against  his  mari- 
tal rights,  the  wronged  individual  immediately  takes  vengeance  on 
the  other  by  pursuing  and  killing  him,  his  offense  is  murder,  and  not 
manslaughter:  Jonee  v.  People,  23  Colo.  276,  47  Pac.  275;  State  v. 
Pratt,  1  Houst.  Cr.  Cas.  249;  State  v.  Holme,  54  Mo.  153;  State  v. 
France,  76  Mo.  681.  Mere  belief  that  the  prisoner's  wife  is  in  the 
act  of  adultery  with  the  deceased  at  the  time  that  the  prisoner 
breaks  into  the  deceased's  house  and  kills  him  does  not  mitigate  the 
crime  to  manslaughter:  State  v.  John,  8  Ired.  330,  49  Am.  Dec.  396. 
So  it  is  murder  for  one  to  kill  another  who  has  previously  commit- 
ted adultery  with  the  wife  of  the  former,  and  who  the  latter  believes 
at  the  time  of  the  killing  is  accompanying  his  wife  for  the  purpose 
of  committing  adultery:   State  v.  Samuel,  3  Jones,  74,  64  Am.  Dee,. 
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596.  The  mere  fact  that  the  prisoner  knew  of  the  adulterous  inter- 
course between  the  deceased  and  his  wife  is  no  palliation  of  the 
killing  after  lapse  of  time  sufficient  for  the  passions  to  cool:  Sawyer 
V.  State,  35  Ind.  80.  Or  if  a  husband,  after  learning  of  the  defile- 
ment of  his  wife,  waits  and  deliberates,  and  then,  not  in  a  sudden 
heat  of  passion,  goes  a  considerable  distance  with  a  pistol  to  tho 
house  of  the  deceased  and  there  kills  him,  such  provocation  forms 
no  justification  to  reduce  the  killing  from  murder  to  manslaughter: 
People  V.  Halliday,  5  Utah,  467,  17  Pac.  118.  And  if  adulterous  in- 
tercourse has  taken  place  for  a  long  series  of  years  with  the  full 
knowledge  of  a  son,  who  slaj's  his  mother's  paramour  in  revenge,  the 
adultery  is  no  justification,  and  the  killing  is  murder:  State  v.  Her- 
reil,  97  Mo.  105,  10  Am.  St.  Eep.  289,  10  S.  W.  387.  If  a  husband 
who  suspects  his  wife  of  adultery  follows  her  stealthily  as  she  is 
going  to  a  neighbor's,  and  having  come  up  with  her  as  she  is  talkin;if 
with  a  man  with  whom  she  has  previously  been  on  terms  of  criminal 
intimacy,  she  runs  away,  and  the  husband  kills  such  man,  the  former 
is  guilty  of  murder:  State  v.  Avery,  64  N.  H.  608,  wherein  the 
court  said:  "According  to  the  evidence  in  this  case  the  prisoner 
was  guilty  of  murder.  Influenced  by  jealousy,  he  followed  his  wife 
stealthily  to  her  place  of  assignation,  and  then  slew  the  decease<l 
with  a  deadly  weapon.  The  killing  was  deliberate  and  prompted 
by  a  spirit  of  revenge.  If  the  prisoner  had  come  suddenly  ujion 
his  wife  and  the  deceased  in  the  woods,  and  in  the  furor  levis  ex- 
cited by  the  suspicious  circumstances,  had  immediately  slain  the 
deceased,  the  killing  would  have  been  mitigated  to  manslaughter": 
State  v.  Avery,  64  N.  C.  609.  In  Bugg  v.  Commonwealth,  18  Ky. 
Law  Kep.  844,  38  S.  W.  684,  defendant  testified  that  he  had  been 
informed  that  the  deceased  claimed  to  have  been  intimate  with 
his  wife,  and  when  he  spoke  to  the  deceased  about  it,  the  latter 
claimed  that  such  intimacy  existed  and  displayed  a  pistol.  After- 
ward, on  hearing  similar  statements  defendant  determined  to  kill 
deceased,  procured  his  pistol  and  hunted  up  his  victim,  and  fiu'ling 
him,  lost  control  of  himself  and  killed  him.  It  was  held  upon  tliese 
facts  that  instructions  could  be  given  on  no  other  theory  than 
murder.  Under  the  statute  in  Texas  killing  an  adulterer  is  under 
most  circumstances  justifiable  homicide,  but  in  order  to  reduce  the 
killing  of  the  adulterer  from  murder  to  manslaughter,  it  must  occur 
at  the  first  meeting  of  the  parties  after  the  defendant  has  been 
informed  of  the  adulterous  intercourse  and  if  there  has  been  t\v> 
meetings  of  the  parties  after  the  defendant  has  such  information, 
the  adultery  is  not  adequate  cause  to  reduce  the  killing  to  iiian- 
slaughter,  but  can  only  be  looked  to  in  determining  whetlier  the 
homicide  was  committed  upon  implied  or  express  malice:  Pickens 
V.  State,  31  Tex.  Cr.  Kep.  554,  21  S.  W.  362;  Hardcastle  v.  State, 
36   Tex.   Cr.  Kep.  555,   38   S.  W.   186. 
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III.  Killing  Adulteress. 
The  rules  heretofore  noted  which  govern  in  the  case  of  killing 
an  adulterer  also  govern  in  cases  of  the  killing  of  an  adulteress. 
Thus,  if  a  man  finds  his  wife  in  the  act  of  adultery,  and,  provoked 
by  the  wrong  done  him,  and  moved  by  the  passion  naturally  en- 
gendered, he  immediately  kills  her,  he  is  not  guilty  of  murder  but 
of  manslaughter  only.  If,  on  the  other  hand,  he  does  not  kill 
her  until  there  has  been  time  for  his  passion  to  cool,  and  for 
reason  to  assert  itself,  or  if  he  kills  her  immediately  not  moved 
thereto  by  heat  of  passion,  but  by  prior  malice,  hatred,  or  desire 
for  revenge  for  the  wrong  done  him,  or  by  any  other  motive,  or 
upon  any  design  whatever  except  such  as  is  presently  engendered 
by  the  paroxysm  of  rage  into  which  he  is  thrown  by  the  extreme 
provocation  he  is  guilty  of  murder:  McNeill  v.  State,  102  Ala.  121, 
48  Am.  St.  Kep.  17,  15  South.  352;  Dabney  v.  State,  113  Ala.  38,  59 
Am.  St.  Eep.  92,  21  South.  211;  Fry  v.  State,  81  Ga.  645,  8  S.  E. 
308;  Sawyer  v.  State,  35  Ind.  80.  In  order  to  mitigate  to  man- 
slaughter the  crime  of  killing  his  wife  by  the  husband,  he  must 
discover  her  in  the  act  of  adultery,  unless  the  provocation  is  so  re- 
cent and  strong  that  he  could  not  be  considered  at  the  time  master 
of  his  own  understanding:  State  v.  Holme,  54  Mo.  154.  If  the 
husband  detects  his  wife  in  the  act  of  adultery,  and  immediately 
elays  her,  the  law  does  not  entirely  justify  him,  but  holds  the  provo- 
cation sufficient  to  reduce  the  killing  to  manslaughter;  and  if  he 
detects  her  not  in  the  very  act  of  adultery,  but  in  a  compromising 
position  under  suspicious  circumstances  and  kills  her,  it  is  for  the 
jury  to  determine  whether  the  provocation  was  sufficient  to  reduce 
the  grade  of  the  crime  to  manslaughter,  and  whether  he  acted  un- 
der the  heat  of  sudden  passion  thereby  excited:  Hooka  v.  State, 
99  Ala.  166,  13  South.  767.  In  Shuflin  v.  People,  62  N.  Y.  229,  20 
Am.  Eep.  483,  it  was  held  that  if  a  husband,  finding  his  wife  in 
the  act  of  adultery,  strikes  her  with  a  deliberate  intent  to  kill, 
it  is  murder,  and  that  to  reduce  the  crime  to  the  grade  of  man- 
slaughter the  blow  must  have  been  given  in  the  heat  of  passion  and 
without  intent  to  inflict  death.  This  case,  of  course,  is  opposed  to 
those  cited  above  which  hold  that  if  a  man  discovers  his  wife  in 
the  very  act  of  adultery,  and  immediately  kills  her  in  the  heat  of 
passion  arising  from  the  wrong  done  him,  he  is  guilty  of  man- 
slaughter only,  regardless  of  his  intent  in  striking  her. 

IV.  Evidence  that  the  person  killed  by  the  defendant  had  en- 
tered into  a  combination  with  a  third  person  to  induce  the  defend- 
ant's wife  to  elope,  and  that  the  tacts  of  such  combination,  of  late 
date,  had  come  to  the  knowledge  of  the  defendant  is  admissible- 
Cheek  v.  State,  35  Ind.  492.  If  the  defendant  is  charged  with 
killing  his  wife,  and  the  evidence  shows  that  at  about  the  same  time 
he  killed  a  man,  evidence  is  admissible  to  show  that  shortly  before 
killinsr  hia  wife,  the  defendant  was  informed  that  she  was  criminally 
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intimate  with  the  man  killed:  Green  v.  Commonwealth,  17  Ky.  Law- 
Rep.  943,  33  S.  W.  100.  Such  evidence  ia  admissible  to  show  the 
state  of  mind  of  the  defendant  at  the  time  of  the  killing.  Thus 
evidence  tending  to  show  the  commission  of  adultery  by  the  person 
assaulted,  with  the  prisoner's  wife,  within  half  an  hour  of  the  as- 
sault, that  the  accused  saw  them  going  into  the  woods  together 
under  circumstances  calculated  strongly  to  impress  upon  his  mind 
the  belief  of  an  adulterous  purpose;  that  he  followed  them  to  the 
woods  and  continued  to  follow  them  in  hot  pursuit,  being  informed 
on  the  way  that  they  had  committed  adultery  on  the  day  before; 
that  he  followed  the  man  into  a  saloon,  and  in  a  state  of  excitement 
there  assaulted  him,  is  admissible  to  show  that  the  killing  was  done 
in  consequence  of  passion  excited  by  the  provocation  of  the  believed 
adultery,  and  in  a  state  of  mind  which  would  have  given  to  the 
liomicide,  had  death  ensued,  the  character  of  manslaughter  only: 
Maher  V.  People,  10  Mich.  212,  81  Am.  Dec.  781.  The  mental  con- 
dition of  the  prisoner  at  the  time  of  the  killing  arising  from  the 
fact  of  the  recent  discovery  that  his  wife  has  been  unfaithful  to 
him,  may  be  considered  by  the  jury  to  determine  the  degree  of 
passion  which  existed  at  the  time  of  the  killing:  Fisher  v.  People, 
23  111.  283.  In  determining  the  strength  of  the  provocation  on  a 
trial  for  killing  defendant's  wife  because  of  her  adultery,  the  fact 
that  he  had  permitted  prostitutes  to  board  in  his  house  with  her 
and  to  be  visited  by  various  men  may  be  considered:  State  v.  Holme, 
54  Mo.  153.  An  offer  to  prove  that  the  deceased,  the  wife  of  the 
defendant,  had  for  a  long  time  prior  to  the  killing,  been  having 
adulterous  intercourse  with  others,  of  which  the  defendant  had 
long  been  cognizant,  is  incompetent  in  justification  or  palliation  of 
the  offense,  because  after  a  lapse  of  time  sufficient  for  the  passion 
to  cool,  and  for  reason  to  assume  its  sway,  the  killing  is  as  criminal 
and  indefensible  as  if  the  deceased  had  never  been  guilty  of 
adultery:  Sawyer  v.  State,  35  Ind.  80.  Evidence  that  the  deceased, 
on  being  remonstrated  with  by  the  witness  for  visiting  the  defend- 
ant's wife,  replied  that  he  should  go  there  as  much  as  he  pleased, 
and  that  he  was  not  afraid  of  the  defendant,  is  not  admissible  if 
such  statement  is  not  communicated  to  the  accused,  and  in  such 
case  the  testimony  of  the  wife  that  the  deceased  had  coerced  her 
into  an  act  of  adultery,  and  that  she  told  her  husband  the  night 
before  the  killing  that  the  rumors  heard  by  him  were  true,  is  in- 
admissible, in  the  absence  of  proof  that  he  knew  of  such  act  of 
adultery,  or  of  what  such  rumors  consisted:  Combs  v.  State,  75  Ind. 
215.  The  testimony  of  the  wife  that  she  had  confessed  adultery 
with  the  deceased,  and  that  her  confession  was  followed  by  great 
excitement  on  the  part  of  the  defendant,  is  inadmissible,  if  it  is 
shown  that  her  statement,  and  not  the  truth  thereof,  was  the  ex- 
citing cause  of  the  defendant's  act:  People  v.  Hurtado,  63  Cal. 
288.     Evidence  of  the  declaration  of  the  deceased  wife  that  she  had 
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been  guilty  of  adultery  has  been  held  irrelevant  when  offered  in 
defense  of  the  husband  accused  of  her  murder:  State  v.  Eash,  12 
Ind.  382,  55  Am.  Dec.  420.  If  it  appears  that  at  the  time  of  the 
killing  defendant  was  living  apart  from  his  wife,  and  he  testifies 
that  he  killed  her  while  in  a  frenzy  arising  from  her  confession 
of  adultery,  it  may  be  shown  that  while  living  apart  from  his  wife 
he  lived  in  adultery  with  other  women,  as  tending  to  show  the 
improbability  of  his  being  frenzied  by  his  wife's  confession:  Garlitz 
V.  State,  71  Md.  293,  18  Atl.  39.  Evidence  of  declarations  by 
the  deceased  that  he  had  maintained  illicit  relations  with  defendant's 
former  wife,  which  was  the  cause  of  the  killing,  may  be  rebuttf^d 
by  the  evidence  of  such  wife  that  she  had  never  maintained  such 
relations  with  the  deceased,  and  that  the  defendant  had  never 
charged  her  therewith,  nor  suspected  her  thereof:  Giebel  v.  State, 
28   Tex.  App.  151,  12  S.  W.  591. 


KELLY  V.  NEW  HAVEN"  STEAMBOAT  COMPANY. 

[74  Conn.  343,  50  Atl.  871.] 

A  MASTER  is  not  Liable  to  His  Servant  for  injuries  caused 
solely  by  the  negligent  act  of  a  competent  fellow-servant,     (p.  2-li.j 

MASTER  AND  SERVANT— Injury  to  One  Servant  from  the 
Neglect  of  Another. — A  master  is  not  liable  to  one  servant  for  an 
injury  due  to  the  negligence  of  another,  unless  the  duty  violated 
by  the  offending  fellow-servant  was  one  resting  upon  the  master. 
If  the  duty  rests  upon  the  master,  he,  as  a  general  rule,  is  liable 
to  the  injured  servant  for  the  negligence  of  the  offending  servant; 
otherwise  he  is  not.     (p.  222.) 

MASTER  AND  SERVANT— Appliances,  Negligence  in  the 
Use  of. — Where  a  master  has  furnished  suitable  appliances  for  his 
servants  to  work  with,  he  is  no  answerable  to  one  of  them  who  is 
injured  by  the  failure  to  use  such  appliances,  such  failure  being 
due  solely  to  the  negligence  of   a  fellow-servant,      (p.   222.) 

Action  to  recover  of  the  defendant  corporation  compensation 
for  injuries  to  the  defendant's  intestate  while  in  its  employ, 
from  which  his  death  resulted.  The  defendant  was  a  steam- 
■'hoat  corporation,  and  the  deceased  was  in  its  employ  as  a  dfv-k- 
hand.  From  the  failure  to  use  a  beam  of  wood,  commonly 
called  a  fender,  to  prevent  a  hawser  from  slipping,  it  slip|)ed 
and  caused  the  injuries  for  whioh  the  action  was  brought.  It 
was  the  duty  of  the  mate  to  have  directed  the  deckhands  t.> 
have  used  this  fender,  and  its  use  would  have  prevented  th? 
accident.  The  defendant  claimed  that  the  injury  to  the  dt'ce- 
dent  was  due  to  the  negligence  of  his  fellow-servant,  but  tho 
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trial   court   ruled    otherwise   and   rendered   judgment   for  the 
plaintiff  for  four  thousand  dollars,  and  llie  defendant  appealed. 

Edward  H.  Kogers,  for  the  appellant. 

James  H.  Webb  and  Arnon  A.  Ailing,  for  the  appellee. 

«-*5  TORRANCE,  C.  J.  The  trial  court  has  found  that, 
legally  speaking,  the  sole  cause  of  the  accident  to  Kelly  was 
the  negligent  failure  to  use  the  fender;  and  one  of  the  im- 
portant questions  in  the  case  is  whether  the  defendant  was  re- 
sponsible to  Kelly  for  that  failure.  It  was  so  responsible,  if 
in  law  the  negligence  of  the  mate  was  the  negligence  of  Kelly's 
master,  while  it  was  not,  if  such  negligence  was  that  of  Kelly's 
fellow-servant. 

The  common-law  rule  that  a  master  is  not  liable  to  his  ser- 
vant for  injuries  caused  to  the  latter  solely  by  the  negligence  of 
a  competent  fellow-servant,  is  recognized  as  the  settled  law  of 
this  state:  Burke  v.  Norwich  etc.  R.  R.  Co.,  34  Conn.  474; 
Wilson  V.  Willimantic  Linen  Co.,  50  Conn.  433,  47  Am.  Rep. 
C53;  Darrigan  v.  New  York  etc.  R.  R.  Co.,  53  Conn.  285,  52 
Am.  Rep.  590 ;  Zeigler  v.  Danbury  etc.  R.  R.  Co.,  52  Conn.  543 ; 
Griswold  v.  New  York  etc.  R'.  Co.,  53  Conn.  371,  55  Am.  Rep. 
115,  4  Atl.  261;  Nolan  v.  New  York  etc.  R.  Co.,  70  Conn.  151), 
39  Atl.  115.  The  rule  seems  plain  enough  in  itself,  but  in 
applying  it  no  universal,  fixed  and  reliable  principle,  or  test, 
for  determining  ^^^  who  are  fellow-servants  within  its  mean- 
ing, has  been  agreed  upon.  Different  courts  liave  adopted  and 
applied  different  tests,  and  the  natural  result  is  conflicting 
decisions  in  the  different  jurisdictions,  and  a  confused  and  un- 
settled state  of  the  law  of  master  and  servant. 

Speaking  generally,  two  rules,  applied  as  tests  in  questions  of 
this  kind,  have  obtained  a  wide  acceptance.  Under  one,  the 
test  is  whether  the  duty  violated  by  the  offending  servant  was 
one  resting  upon  the  master,  or  solely  upon  the  offending  ser- 
vant; while  under  the  other,  the  test  is  whether  the  offendiiig 
servant,  in  what  he  did  or  omitted  to  do,  was  or  was  not  pro 
hac  vice  the  master.  Under  the  first  rule  the  tost  is  mainlv 
the  nature  and  character  of  the  duty  violated  by  the  offendiTiir 
servant.  If  it  was  a  duty  resting  upon  the  master,  the  master, 
as  a  general  rule,  is  liable  to  the  injured  servant  for  the  negli- 
gence of  the  offending  servant ;  if  it  was  not  such  a  duty  he  is 
not.  Under  this  rule  the  rank  or  grade  of  the  offending  ser- 
vant in  the  master's  business,  or  the  department  of  it  in  whicli 
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he  is  employed^  as  compared  with  that  of  the  injured  servant, 
is  not  of  primary  importance  in  determining  the  master's 
liability. 

Under  the  second  rule,  the  test  is  mainly  the  relation  of  the 
offending  servant  to  the  master  and  to  the  injured  servant. 
If  in  what  he  does  he  acts  for  and  represents  the  master,  and 
therefore  pro  hac  vice  is  the  master,  then  his  negligence  is  the 
master's  negligence.  Under  this  rule  the  rank  or  grade  of  th? 
offending  servant  in  his  master's  business  and  the  department 
in  which  he  works,  is  regarded  as  of  primary  importance  in  de- 
termining the  master's  liability. 

The  first  of  these  tests — the  nature  and  character  of  the  dutr 
violated — is  the  one  adopted  in  this  state.  This  is  the  test 
applied  in  Wilson  v.  Willimantic  Linen  Co.,  50  Conn.  433,  17 
Am.  Eep.  653,  in  McElligott  v.  Randolph,  61  Conn.  157,  2'.) 
Am.  Eep.  181,  22  Atl.  1094,  and  in  Sullivan  v.  Xew  York  etc. 
R.  R.  Co.,  62  Conn.  209,  51  Atl.  711 ;  it  is  also  the  one,  if  not 
in  form,  in  fact  at  least,  applied  in  Darrigan  v.  New  York  etc. 
R.  R.  Co.,  52  Conn.  285,  52  Am.  Rep.  590,  Gerrish  v.  Xen- 
Haven  Ice  Co.,  63  Conn.  9,  27  Atl.  235 ,  and  in  Sprague  v.  New 
York  etc.  R.  R.  Co.,  68  Conn.  345,  36  Atl.  791,  for  in  each  of 
these  cases  the  duty  violated  •'*^'  by  the  offending  servant  wa- 
held  to  be  a  duty  resting  upon  the  master. 

In  the  case  at  bar  the  trial  court  has  found  that  the  master 
violated  its  duty  to  furnish  Kelly  a  reasonably  safe  place  to 
work,  and  reasonably  safe  appliances;  but  this  conclusion  is 
basod  entirely  upon  the  fact  that  the  fonder  was  not  used. 
With  that  in  use,  it  is  found  that  the  place  and  appliances 
were  reasonably  safe.  The  controlling  question  in  the  case 
is  v.heiher  it  was  the  duty  of  the  defendant  to  see  that  tho 
fender  was  used.  We  think  it  was  not.  It  had  furnished  a 
sufficient  fender,  and  a  place  in  which  it  could  be  used,  and 
it  kept  the  fender  in  a  proper  and  convenient  place  at  all 
times  ready  for  use.  In  doing  this  it  had  performed  its  full 
dulv  in  this  respect.  It  was  not  obliged  to  be  there  evcrv 
time  the  boat  wa-  dor-l-:ed.  to  use  the  fender,  or  to  see  to  :t 
that  it  was  usod.  It  was  tbo  dutv  of  the  defendant  to  fur- 
nish the  appliances;  it  was  the  duty  of  the  servants  to  us.^ 
them  when  necessary.  When  the  owner  of  a  vessel  furnisbo-5 
proper  guardrails,  gangplanks  and  hatchway  covers  for  th-:' 
use  of  the  crew,  we  know  of  no  case  that  has  gone  so  far  as 
to  hold  that  he  is  liable  to  one  of  the  crew,  for  the  negligeac2 
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of  a  fellow-servant,  in  leaving  the  guardrail  down,  the  hatch- 
way uncovered,  or  the  gangplank  insecurely  fastened.  Such 
negligences  are  incidental  to  the  use  by  the  crew  of  the  ap- 
pliances furnished  by  the  master;  and  the  only  way  the  master 
is  required  to  guard  against  them  is  to  appoint  a  sufficient 
number  of  competent  servants.  Our  conclusion  is  that  the 
court  below  erred  in  holding  that  the  defendant  was  liable  for 
the  negligence  of  the  mate  upon  the  facts  in  this  case. 

The  following  are  a  few  of  the  many  cases  outside  of  our 
own  reports  which  might  be  cited  in  favor  of  the  conclusion 
reached  in  this  case:  Benson  v.  Goodwin,  147  Mass.  237,  17  K. 
E.  517;  Kalleck  v.  Deering,  161  Mass.  469,  42  Am.  St.  Kep. 
421,  37  N.  E.  450;  Geoghegan  v.  Atlas  Steamship  Co.,  146  N. 
Y.  369,  40  N.  E.  507 ;  McLaughlin  v.  Camden  Iron  Works,  QO 
N.  J.  L.  557,  38  Atl.  677;  Sofield  v.  Guggenheim  Smelting 
Co.,  64  N.  J.  L.  605,  46  Atl  711. 

There  is  error,  the  judgment  is  set  aside,  and  the  cause  re- 
manded to  be  proceeded  with  according  to  law. 

In  this  opinion  the  other  judges  concurred. 


A  Master  is  not  Liable  to  his  servant  for  injuries  caused  by  the 
negligence  of  a  fellow-servant:  Baltimore  etc.  By.  Co.  v.  Read, 
158  Ind.  25,  post,  p.  293,  62  N.  E.  488;  Wiskie  v.  Montello  Granite 
Co.,  Ill  Wis.  443,  87  Am.  St.  Rep.  885,  87  N.  W.  461;  Brewster  v. 
Chicago  etc.  Ry.  Co.,  114  Iowa,  144,  89  Am.  St.  Rep.  348,  86  N. 
W.  221;  Sanderson  v.  Panther  Lumber  Co.,  50  W.  Va.  42,  88  Am. 
St.  Rep.  841,  40  S.  E.  368.  But  if  he  intrusts  the  performance  of 
a  duty  due  to  his  servant  to  another  servant,  the  latter  occupies 
his  place  and  he  becomes  liable  for  such  servant's  negligence  in 
respect  to  such  performance:  Chicago  etc.  R.  R.  Co.  v.  Eaton,  194 
111.  441,  88  Am.  St.  Rep.  161,  62  Am.  St.  Rep.  784;  monographic 
note  to  Mast  v.  Kern,  75  Am.  St.  Rep.  584-640,  on  who  is  a  vice- 
principal.  If  a  servant  is  injured  by  a  defective  tool,  the  fact  that 
a  fellow-servant  using  it  with  him  knew^  its  condition  does  nut 
relieve  the  master  from  linbilitv:  Noble  v.  Bossomer  Steamship  Co., 
127  Mich.  103,  89  Am.  St.  Rep.  461,  86  N.  W.  520. 

The  Captain  of  a  Tcsfiel  and  the  fieamen  are  fellow-servants:  Ga- 
brielson  v.  Waydell,  135  N.  Y.  1,  31  Am.  St.  Rep.  793,  31  N.  K. 
969.  So  are  the  mate  and  seamen,  and  the  latter  cannot  recover 
from  the  owners  for  injuries  received  while  using  an  imnlemou': 
which  he  is  directed  to  use  by  the  mate,  who  was  guilty  of  negli- 
gence in  constructing  it  and  in  ordering  the  seamen  to  use  it: 
Kalleck  v.  Deering,  161  Mass.  469,  42  Am.  St.  Rep.  421,  37  N.  E.  450. 
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COUGHLIN  V.  McELROY. 

[74  Conn,  397,  50  Atl.  1025.] 

PAYMENT  OF  FEES  by  a  Municipality  to  an  Officer— What 

Amounts  to.— If  a  de  facto  tax  collector,  before  paying  over  his 
collections  to  the  municipality  deducts  his  fees  or  commissions, 
they  must  be  regarded  as  having  been  paid  to  him  by  the  munici- 
pality,    (p.  226.) 

OFFICER  DE  FACTO— Payment  to— Whether  Relieves  Mu- 
nicipality from  Liability  to  Officer  de  Jure.— If  a  municipal  cor- 
poration pays  to  a  de  facto  tax  collector  his  fees  or  commissions  on 
collections  made  by  him,  it  is  thereby  protected  from  liability  to 
one  subsequently  adjudged  to  have  been  tax  collector  de  jure.  (p. 
227.) 

DEMAND  FOR  FEES— When  not  Void  Because  for  Too  Much. 

If  a  tax  collector  makes  demand  on  a  municipal  corporation  for 
his  fees  for  an  entire  year,  when  he  is  entitled  to  fees  for  that 
part  of  the  year  only  since  he  has  taken  possession  of  the  office,  his 
demand    is   notwithstanding    good    for    the    portion    to    which    he    is 

entitled,     (p.    227.) 

AN  OFFICER  DE  JURE  is  Entitled  to  Recover  of  an  Officer 
de  Facto  fees  paid  to  the  latter  while  in  possession  of  the  office  to 
which  it  has  been  adjudged  his  title  was  not  good.     (p.  228.) 

Action  by  Coughlin  against  McElroy  and  the  city  of  Bridge- 
port to  recover  fees  of  the  office  of  tax  collector  of  that  city 
for  the  year  commencing  April  10,  1899.  McElroy  was  the 
incumbent  of  the  office  prior  to  that  date,  and  was  declared 
to  be  re-elected  thereto,  and  he  discharged  the  duties  of  his 
office  until  August  8th  of  that  year,  when  he  surrendered  it 
to  the  plaintiff  as  the  result  of  a  decision  in  favor  of  the  lat- 
ter by  the  supreme  court  of  errors. 

Until  he  surrendered  the  office,  McElroy  retained  the  fees 
or  commissions  for  the  collection  of  taxes,  amounting  to  nearly 
five  thousand  dollars,  and  before  the  end  of  the  year  and  after 
the  surrender  of  the  office  to  the  plaintiff,  additional  sums 
became  due  from  the  city  for  further  collections.  The  de- 
fendant McElroy  did  nearly  all  the  work  for  the  office  for  the 
year  in  question,  and  neither  he  nor  the  municipality  had 
any  reason  to  believe  his  re-election  to  be  in  doubt.  A  de- 
murrer to  the  plaintiff's  complaint  was  overruled,  and  the 
cause  reserved  for  the  advice  of  the  supreme  court  of  errors. 

Daniel  Davenport  and  Henry  E.  Shannon,  for  the  plaintiff. 

John  C.  Chamberlain  and  Alfred  B.  Beers,  for  the  defend- 
ants. 
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4<x>  TOEEAXCE,  C.  J.  In  the  case  of  Coughlin  v.  Mc- 
Elroy, 72  Conn.  99,  77  Am.  St.  Rep.  301,  43  Atl.  854,  this 
•court  held,  in  effect,  that  the  plaintiff  in  the  present  case  had 
been  elected  as  tax  collector  of  the  city  of  Bridgeport  for  the 
term  beginning  April  10,  1899,  and  judgment  in  his  favor  to 
that  effect  was  rendered  in  the  superior  court.  Pending  that 
contest,  McElroy  was  in  possession  of  the  office  and  performed 
the  duties  thereof  from  April  10,  1899,  to  August  8th  of  the 
same  year.  During  this  period,  upon  the  facts  found,  it  is 
clear  that  the  plaintiff  was  the  ^^^  tax  collector  de  jure,  and 
the  defendant  McElroy  was  the  tax  collector  de  facto.  While 
holding  said  ofBce  as  de  facto  collector,  McElroy  received  and 
still  retains  certain  sums  of  money,  which  the  plaintiff  seeks 
to  recover  from  the  city,  or  from  McElroy,  as  the  fees  and 
emoluments  of  said  office  belonging  to  him  as  collector  de  jure. 

The  record  presents  for  consideration  two  main  questionii: 
1.  Is  the  de  jure  officer,  upon  the  facts  found,  entitled  to  re- 
cover from  the  city  the  sums  so  received  and  retained  by  the 
de  facto  officer?  2.  Is  he  entitled  to  recover  them  from  the 
•de  facto  officer? 

Although  questions  of  this  kind  have  frequently  been  con- 
sidered and  passed  upon  elsewhere,  they  are,  so  far  as  we 
know,  questions  of  first  impression  in  this  state;  and  as  we 
have  no  statute  upon  the  subject,  they  are  to  be  decided  by 
the  rules  and  principles  of  the  common  law  applicable  thereto. 
The  decision  of  the  first  question  involves  the  decision  of  a 
subordinate  one— namely,  whether  upon  the  facts  found  the 
city  can  be  considered  as  having  legally  paid  to  McElroy  the 
fees  retained  by  him  as  collector  de  facto. 

The  plaintiff  claims  that  under  the  city  charter  and  ordi- 
nances it  is  the  duty  of  the  tax  collector  to  pay  over  to  the 
■city  the  full  amount  collected,  without  deduction,  and  to  pre- 
sent his  claim  for  fees  to  the  proper  authorities;  and  that 
McElroy  having  failed  to  comply  with  the  provisions  of  the 
charter  and  ordinances  in  this  respect,  the  money  retained  by 
him  for  fees  cannot  be  regarded  as  having  been  paid  to  him 
hy  the  city.  Assuming,  without  deciding,  that  the  plaintiff  is 
Tight  in  his  construction  of  the  charter  and  ordinances  of 
the  city  in  regard  to  this  matter,  still  we  think  that  upon  the 
facts  found,  and  for  the  purposes  of  this  case,  the  city  must 
be  regarded  as  having  paid  to  McElroy  the  sums  by  him  re- 
iained. 

Am.   St   Rep..  Vol.  92—15 
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Tlie  sums  retained  from  time  to  time  were  the  precise  siiiu.s 
jixed  by  law  as  the  fees  of  the  collector,  and  for  aught  that 
appears  of  record  they  were  due  at  the  very  time  they  wore 
so  retained,  upon  collections  then  turned  over  to  the  city ; 
ihey  were  retained  with  the  full  consent  and  allowance  of  tliu 
'***-  city,  upon  the  understanding  between  it  and  McElroy 
that  they  were  payments;  and  they  were  so  retained  and  al- 
lowed in  the  utmost  good  faith  on  the  part  of  both,  and  in  the, 
full  belief,  on  what  then  appeared  to  be  reasonable  grounds, 
that  the  payee  was  de  jure,  as  he  was  de  facto,  the  incumbent 
of  said  office.  Payments  of  this  kind  to  de  jure  collector- 
had  been  made  in  this  way  by  the  city  for  twenty  years,  and 
with  full  knowledge  of  the  facts  no  one  had  questioned  their 
validity.  Fees  retained  by  de  jure  tax  collectors,  under  cir- 
cumstances quite  similar  to  those  in  the  case  at  bar,  have  by 
our  courts,  in  favor  of  sureties  and  taxing  communities,  beeji 
treated  and  regarded  as  payments;  and  we  see  no  good  reasoii 
in  the  present  case  why  the  fees  retained  by  a  de  facto  officer 
should  not  be  regarded,  in  favor  of  the  city,  as  having  becti 
paid  to  him  by  it.  We  think  the  evidence  objected  to  v\as 
admissible  to  show  such  a  payment,  and  that  it  was  made  in 
good  faith;  and  that  the  city,  as  against  the  plaintiff,  must  l>e 
regarded  as  having  paid  to  the  de  facto  collector,  in  good  faitli 
and  before  he  was  ousted,  the  sums  retained  by  him. 

This  being  so,  the  question  is  whether  the  city,  having  in 
good  faith  paid  to  the  de  facto  officer,  before  judgment  of 
ouster,  the  fees  of  the  office,  is  liable  to  the  de  jure  officer  for 
such  fees. 

Upon  this  question  the  decisions  of  the  courts  of  this 
country  are  in  direct  conflict.  Quite  a  number  of  courts  of 
high  authority,  among  which  may  be  mentioned  those  of  Cali- 
fornia, Maine,  Tennessee,  Wyoming,  and  Pennsylvania,  hold 
that  such  a  payment  does  not  protect  the  community  against 
the  claims  of  the  de  jure  officer:  People  v.  Smyth,  28  Cat. 
21;  Andrews  v.  Portland,  79  Me.  484,  10  Am.  St.  Rep.  2SCi, 
10  Atl.  458;  Memphis  v.  Woodward,  12  Heisk.  (Tenn.)  409, 
27  Am.  Rep.  750;  Rasmussen  v.  Carbon  County,  8  Wyo.  27?, 
56  Pac.  1098;  Philadelphia  v.  Rink  (Pa.),  2  Atl.  505.  On 
the  other  hand,  the  courts  of  a  majority  of  the  states  tliat 
have  had  occasion  to  pass  upon  this  question  hold  that  sucii 
a  payment  does  protect  the  community.  Among  the  court;* 
holding  this  doctrine  may  be  mentioned  those  of  the  siMtr-- 
of  Michigan,  New  York,   Missouri,   Ohio,  Kansas,   Nebra^K.-.^ 
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and  Xew  Ilainp.-lilre:  Wayne  ^^^  County  v.  Benoit,  20  Miclt. 
irC,  4  Am.  ]{ej».  382;  Dolan  v.  :>fayor,  GS  X.  Y.  274,  23  An-. 
Eep.  168;  MeVeany  v.  Mayor  etc.,  80  N".  Y.  185,  3G  Am.  lifp. 
000;  State  v.  Clark,  52  :\io.  508;  Westberg  v.  Kansas,  04  ]\I.). 
493;  Steubenville  v.  Cnlp.  38  Ohio  St.  18.  23,  -13  Am.  "Rojk 
417;  Commissioners  of  Saline  County  v.  Anderson,  20  Kan. 
298,  27  Am.  T^ep.  171  ;  State  v.  Milne.  30  Xeb.  301,  38  Am.  S!. 
Rep.  724,  54  X.  W.  521;  Shannon  v.  Portsmonlli,  54  X.  If. 
183. 

It  seems  to  ns  that  the  rule  laid  down  in  this  last  class  of 
eases  is  in  reason  the  better  one.  Tt  rests  upon  the  familiar 
and  reasonable  rule  that  persons  having  the  right  to  do  busi- 
ness with  a  de  facto  officer  like  the  one  in  qu(>siion  have  ilio 
right  to  regard  him  as  a  valid  ofhcer,  and  the  right  to  mako 
payments  to  him  Avithout  the  risk  of  having  to  pay  a  secoiu/ 
time.  This  is  the  rule  that  protected  the  taxpayers  in  making- 
payments  to  McElroy,  and  there  appears  to  be  no  good  reason 
why  it  should  not  be  applied  to  payments  made  by  the  city 
to  him  in  good  faith  and  before  judgment  of  ouster.  Out- 
conclusion  is  that  the  city  is  not  liable  to  the  plaintiff  for  the 
fees  paid  by  it  to  the  de  facto  collector. 

With  regard  to  the  plaintiff's  fees  due  for  collections  made 
by  him  since  he  took  ])0?session  of  the  office,  he  is  of  couv^' 
entitled  to  them.  It  is  admitted  by  the  pleadings  that  ho 
duly  presented  his  claim  and  demanded  payment  from  the 
city.  It  is  true  that  the  claim  so  presented  was  for  the  feof- 
for the  entire  year ;  but  the  greater  includes  the  less,  and  wo 
think  his  claim  and  demand  included  the  fees  earned  by  and 
due  to  him  since  he  took  possession. 

The  next  qiiestion  is  whether  the  plaintiff  is  entitled  tc> 
recover  from  the  de  facto  officer  the  fees  paid  to  such  officer 
by  the  city;  and  1he  answer  to  this  depends  upon  the  answi  r 
to  the  further  question,  whether  this  can  be  done  at  commo'> 
law  and  without  the  aid  of  a  statute. 

The  courts  of  this  country  that  have  had  occasion  to  pa<s 
upon  this  last  question  have  almost  unanimously  answered  it 
in  the  afffrmative.  That,  in  cases  like  the  present,  the  leg;' I 
right  to  the  office  carries  with  it  the  right  to  the  salary  an-i 
emoluments  thereof,  that  the  salary  follows  the  ofhce,  and 
that  the  de  facto  officer,  though  he  performs  the  duties  of  the 
office,  has  no  legal  right  to  the  emoluments  thereof,  are  prop- 
ositions ***^  so  generally  held  by  the  courts  as  to  make  the  cita- 
tion of  authorities  in  support  of  them   almost    superfluous. 
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Nearly  all,  if  not  all,  cases  hereinbefore  cited  upon  both 
views  as  to  the  liability  of  the  city,  hold  that  the  de  facto 
olTicer,  for  fees  and  emoluments  of  the  office  received  by  him, 
is  liable  at  common  law  to  the  officer  de  jure.  So  far  as  y\e 
are  aware  the  only  well-considered  case  taking  a  contrary 
view  of  the  law  is  that  of  Stuhr  v.  Curran,  44  X.  J.  L.  181, 
186,  43  Am.  Eep.  353,  and  that  was  decided  by  a  divided  court 
standing  seven  to  five.  We  think  the  able  dissenting  opinion 
of  Chief  Justice  Beasley  in  that  case  shows  conclusively  that 
at  common  law,  in  a  case  like  the  present,  the  de  jure  officer 
is  entitled  to  recover  from  the  de  facto  officer.  Another 
■well-considered  case  directly  in  point  in  favor  of  this  view  is 
that  of  Kreitz  v.  Behrensmeyer,  149  111.  496,  36  N.  E.  983. 
As  before  intimated,  this  court  has  not  heretofore  had  occa- 
sion to  decide  a  question  similar  to  the  one  now  under  con- 
sideration, but  in  two  cases  at  least  the  judges  who  wrote  the 
opinion  of  the  court  have  expressed  views  in  harmony  with 
what  we  hold  to  be  the  law.  Thus,  Chief  Justice  Seymour, 
in  Samis  v.  King,  40  Conn.  298,  310,  said:  "The  right  to  the 
salary  of  an  office  (as  such,  independent  of  actual  and  val- 
uable services  rendered)  must  on  principle  depend  upon  the 
legal  possession  of  the  office."  It  is  a  grave  question  whether 
a  merely  de  facto  officer,  even  when  he  actually  performs  the 
whole  duties  of  the  office,  can  enforce  the  payment  of  the 
salary.  The  authorities  seem  to  be  that  he  cannot.  Chief 
Justice  Butler,  in  State  v.  Carroll,  38  Conn.  449,  471,  9  Am. 
Eep.  409,  says  that  a  de  facto  officer  "cannot  collect  his  fees, 
or  claim  any  rights  incident  to  his  office,  without  showing 
himself  to  be  an  officer  de  jure." 

That  this  law  will  at  times  operate  harshly  against  the  de 
facto  officer,  and  that  it  will  so  operate  in  the  case  at  bar, 
must  be  conceded;  and  the  seeming  injustice  of  it  is  forcibly 
stated  in  the  majority  opinion  of  the  New  Jersey  court  before 
cited;  but  the  courts  must  enforce  the  law  as  it  is  and  not 
the  law  as  they  think  it  ought  to  be.  If  the  law  requires  to 
be  changed,  that  must  be  left  to  the  legislature. 

405  Q^j.  conclusion  is  that  upon  the  facts  found  in  this  case 
the  plaintifT  is  entitled  to  recover  from  McElroy  the  fees  re- 
tained by  the  latter  as  an  officer  de  facto. 

The  superior  court  is  advised  (1)  to  render  judgment  in 
favor  of  the  plaintiff  against  the  city  of  Bridgeport  for  the 
8um  of  eight  hundred  and  eighty-seven  dollars  and  iifty  cents 
'with  interest  from  the  date  of  demand,  and    (2)    to  render 
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judgment  in  favor  of  the  plaintiff  against  McElroy  for  the 
sum  of  four  thousand  seven  hundred  and  seventy-five  dollars 
and  two  cents,  with  interest  from  the  date  of  demand. 
Costs  in  this  court  will  be  taxed  in  favor  of  the  plaintiff. 

In  this  opinion  the  other  judges  concurred. 


Payment  to  a  de  Facto  Officer  of  the  salary  appertaining  to  the 
office  releases  the  municipality,  according  to  the  weight  of  au- 
thority, from  any  further  liability  to  pay  it.  There  are  cases,  how- 
ever, which  decide  that  such  payment  in  no  way  impairs  the  right 
of  the  officer  de  jure  to  recover  the  salary  from  the  municipality; 
See  Scott  v.  Crump,  106  Mich.  288,  58  Am.  St.  Kep.  478,  64  N.  W. 
1;  State  v.  Milne,  36  Xeb.  201,  38  Am.  St.  Rep.  724,  54  N.  W.  521; 
Andrews  v.  Portland,  79  Me.  484,  10  Atl.  458,  10  Am.  St.  Eep.  280, 
and  note.  That  the  officer  de  facto  is  answerable  for  such  salary 
to  the  officer  de  jure,  see  Waterman  v.  Chicago  etc.  K.  B.  Co.,  139 
111.   658,  32  Am.  St.   Eep.   228,   29  N.  E.   689. 


BULKLEY  V.  SEYMOUR. 

[74  Conn.  459,  51  Atl.  125.] 

A  DEVISE  of  Land  Whicli  is  Subject  to  a  Mortgage  Made  by 
the  Testator  imports  an  intention  that  the  debt  be  satisfied  out  of 
the  general  personal  assets,     (p.  230.) 

Suit  to  construe  the  will  of  Xancy  D.  Rhodes,  by  which 
she  devised  two  certain  parcels  of  real  property  which, 
though  the  will  did  not  mention  it,  were  then  subject  to  mort- 
gages made  by  the  testatrix  to  secure  her  debts,  and  the  only 
question  presented  for  consideration  was  whether  such  debts 
should  be  paid  out  of  the  personal  assets  of  the  decedent. 

Charles  M.  Joslyn.  for  the  plaintiff. 

Harrison  B.  Freeman,  Jr.,  George  J.  Stoner,  John  A. 
Stoughton,  and  Joseph  L.  Barbour,  for  the  defendants. 

4«i  TORRANCE,  C.  J.  In  construing  a  will  the  object  of 
the  court  is  to  ascertain  the  actual  intention  of  the  testator 
as  expressed,  explicitly  or  impliedly,  in  and  by  the  words  of 
the  will.  In  the  case  at  bar  the  question  is  whether  the  tes- 
tatrix has,  in  the  way  above  indicated,  manifested  an  inten- 
tion that  the  devisees  should  take  the  land  in  question  bur- 
dened with  the  mortgage  debt.     The  devises  here  in  question 
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are  simply  conveyances  of  the  land  described,  unburdened 
by  any  mortgage  indebtedness  or  anything  else;  and  nowhere 
in  the  will  is  there  any  indication  of  an  intent  to  limit  the 
.'^ift  to  the  mere  value  of  the  equity  of  redemption.  The  ex- 
y>ros.-^ed  intent,  rather,  is  that  the  devisees  shall  have  the  full 
'')enefit  of  the  described  land.  Here,  then,  we  have  the  case 
•of  a  simple  devise  of  land,  which,  at  the  time  it  takes  effect,  is 
•subject  to  a  mortgage  to  secure  a  debt  of  the  testatrix.  The 
rule  in  such  cases  is  that  the  land  passes  to  the  *"^  devisees 
x^xonerated  from  the  mortgage  debt,  unless  a  contrary  inten- 
tion appears  in  the  will;  in  other  words,  such  a  devise  m  sucii 
a  will  '"'prima  facie  imports  an  intention  that  such  debt  shall 
be  satisfied  out  of  the  general  personal  assets"':  Turner  v. 
T,aird,  68  Conn.  198,  200,  35  Atl.  1124;  Jackson  v.  Bcvins, 
:i  Conn.  96,  49  Atl.  899;  Hewes  v.  Dehon,  3  Gray,  205; 
Oould  V.  Winthrop,  5  R.  I.  319.  The  same  rule  has  been 
applied  to  a  specific  devise  of  personalty  pledged  for  a  debt: 
Johnson  v.  Goss,  128  Mass.  433. 

The  case  at  bar  comes  within  this  rule.  The  testatrix  has 
devised  land  specifically,  and  it  is  subject  to  a  mortgage 
•c-reated  by  her  to  secure  her  own  debt,  and  she  has  made  no 
provision  whatever  in  her  will  for  the  ])ayment  of  the  debt, 
nor  does  she  therein  indicate  any  intention  that  it  is  to  be 
paid  by  the  devisee.  These  are  the  material  facts  in  the  case, 
and  there  is  nothing  in  the  other  facts  found  that  affects  or 
\-hanges  them,  or  makes  the  above  rule  inapplicable  to  them. 
Applying  that  rule  to  the  case,  the  will  in  question  must  be 
held  to  manifest  an  intent  that  the  Tiiortgage  indebtedness, 
resting  upon  the  land  specifieally  devised,  should  be  paid  by 
the  executor  as  a  debt  of  the  testatrix  out  of  the  personal 
assets  of  the  estate. 

The  superior  court  is  advised  to  render  judgment  in  ac- 
cordance with  the  views  herein  expressed. 

Xo  costs  in  this  court  will  be  laxcd  for  or  against  any  of 
the  parties. 

In  this  opinion  the  other  judges  concurred. 


A»  Betirren  the  Rrnl  and  Prr-^nnal  Rrpm^rnfothrft,  iho  crenoral  nrio 
>p  that  the  personnlty  is  tlie  primnry  fund  for  thr-  payment  of  dcbtf. 
This  rule  ia  not  changed  ]>y  tlio  fact  tliat  tho  del  t  is  s'^eiireil  hv  :i 
niorts'iiie  on  th.f>  realty  given  by  the  deeeased,  but  it  e-^tends  onlv 
to  enfnnibranco«  ereated  bv  the  deceased  himself:  ITunt,  Petitionf^r, 
.19  R.  I.  139,  61  Am.  St.  Eep.  li?,,  32  Atl.  204. 
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COLBUEN'S  APPEAL. 

[74  Conn.  463,  51  Atl.  139.] 

CONFLICT  OF  LAWS.— Whether  an  assignment  of  policies  of 
life  insurance  from  a  husband  to  his  wife  passes  the  whole  interest 
in  it  depends  on  the  law  of  the  state  of  their  domicile,  and  if  this 
is  Massachusetts,  the  effect  is  the  same  as  if  the  assignment  were 
made  to  her  by  a  third  person,  to  whom  the  husband  had  previously- 
assigned  the  policy,     (p.  233.) 

LIFE  INSURANCE— Assignment  of  Policy.— The  Acceptance 
of  an  assignment  of  a  policy  of  life  insurance  is  sufficiently  implied 
from  the  failure  of  the  assignee  to  dissent,     (p.  233.) 

LIFE  INSURANCE— Assignment  of  Policy— Presumption  of 
Consideration. — Where  an  assignment  of  a  policy  of  life  insuranco 
purports  to  be  for  a  valuable  consideration,  it  will  be  presumed  that 
a   sufficient   consideration   existed,     (p.   233.) 

INSURANCE,  LIFE. — An  assignment  of  a  policy  of  life  in- 
surance need  not  be  in  writing,  nor  need  the  policy  be  delivered, 
(p.  234.) 

ASSIGNMENT,  When  Sufficient.- As  to  the  debtor,  the  only 
important  thing  in  respect  to  a  transfer  of  a  chose  in  action  is  that 
he  should  have  notice  of  the  assignment,     (p.  234.) 

ASSIGNMENT— Delivery  of  to  the  Assignee— When  not  Nec- 
essary.— As  to  an  assignee  of  a  debt,  if  he  has  notice  from  the  as- 
signor that  the  assignment  has  been  made,  assents  to  it,  and  if  the 
assignment  be  at  the  same  time  in  the  hands  of  the  debtor,  there  is 
no   reason  for   denying  the   assignee's  beneficial   title,      (p.    234.) 

ASSIGNMENT— Intention  of  the  Assignor— When  Cannot  Con- 
trol.— If  an  assignment  of  a  policy  of  life  insurance  is  mai]e  by  ;t 
husband  to  his  wife,  the  only  intention  on  his  part  which  is  to  be 
regarded  is  that  expressed  in  the  assignment,  and  therefore  if  his 
wife  dies,  his  intention  cannot  be  proved  to  prevent  her  collateral 
relatives  from  taking  an  interest,     (p.  234.) 

Objection  to  an  administrator's  account  on  the  ,2:ronnrl  that 
lie  (lid  not  include  as  an  asset  of  the  estate  of  Nellie  A.  Rates, 
a  policy  of  insurance  on  the  life  of  Gustavus  D.  Bates,  issued 
by  the  Mutual  Life  Insurance  Company  of  New  York  in  ISHS, 
payable  to  the  executors,  administrators,  or  assigns  of  the 
insured.  It  provided  that  if  assigned,  written  notice  should 
be  given  the  insured.  After  it  issued  Bates  married  Xellie 
A.  Bates,  and  in  1870  executed  at  Boston,  where  both  were 
then  domiciled,  a  written  assignment  in  duplicate  of  his  in- 
terest in  the  policy  to  his  wife,  which  assignment  purported 
to  be  in  consideration  of  one  dollar  and  for  other  valuable 
considerations.  One  of  the  assignments  was  at  once  sent  to 
the  insurer  at  its  main  office  in  New  York,  to  be  perfected  as 
prescribed     by    its    rules.     It    was    received    and    the    proper 


232  American  State  Eeports,  Vol.   92,         [Conn^ 

entries  made  upon  the  books,  indicating  that  the  policy  was 
payable  to  Mrs.  Bates.  The  original  policy  and  a  duplicate 
of  the  assignment  remained  in  the  possession  of  Mr.  Bates, 
but  his  wife  was  informed  of  the  assignment  some  time  after 
it  was  executed.  She  having  died  intestate,  her  administra- 
tor refused  to  inventory  the  policy,  and  for  this  reason  his 
account  was  disallowed  by  the  probate  court.  On  appeal  from 
that  court  its  order  was  reversed  by  the  superior  court  of 
Windham  county,  and  the  heirs  at  law  of  the  decedent  there- 
upon appealed  to  the  court  of  errors. 

Frank  T.  Brown,  for  the  appellants. 

Charles  E.  Searles,  for  the  appellee. 

'*"'*  BALDWIN",  J.  The  assignment  of  the  policy,  followed 
by  notice  to  the  company,  and  the  consequent  entry  upon  its 
books,  made  it,  so  far  as  the  company  was  concerned,  payable 
to  Mrs.  Bates,  or  in  case  of  her  death  to  her  estate:  Mutual 
Life  Ins.  Co.  v.  Allen,  138  Mass.  24,  28,  52  Am.  Rep.  24--). 
This  policy  was  a  contract  made  in  New  York  and  to  be  per- 
formed in  New  York,  and  the  assignment  in  her  favor  was 
unquestionably  valid  under  the  laws  of  New  York,  where  it 
was  delivered  to  the  company.  Whether,  however,  the  whole 
interest  in  the  policy  was  transferred,  as  between  her  and  her 
husband,  depended  on  the  laws  of  the  state  of  their  domicile, 
Massachusetts,  regulating  the  marriage  relation,  and  also  on 
the  effect  of  the  want  of  delivery  to  her  of  either  the  policy 
or  the  assignment:  Freeman's  Appeal,  68  Conn.  533,  538,  57 
Am.  St.  Eep.  112,  37  Atl.  420. 

In  1870  the  common-law  disability  of  a  wife  to  take  under 
a  direct  conveyance  from  her  husband  was  in  full  force  in 
Massachusetts,  except  so  far  as  affected  by  certain  statutes. 
As  to  some  of  them,  it  was  provided  that  they  should  not 
"authorize  the  husband  to  conveyor  give  property  to  his  wife": 
Mass.  Gen.  Stats.,  Eev.  of  18G0.  p.  539,  sec."' 10.  But  l>y 
another  statute,  not  affected  by  that  proviso,  passed  in  1S()4, 
it  was  enacted  that  "a  policy  of  insurance  on  the  *****  life  of 
any  person,  duly  assigned,  transferred,  or  made  payable  to  any 
married  woman,  or  to  any  person  in  trust  for  her  or  for  hor 
benefit,  whether  such  transfer  bo  made  by  her  husband  or 
other  person,  shall  inure  to  her  separate  use  and  benefit,  and 
that  of  her  children,  independently  of  her  husband  or  his 
creditors,  or  of  the  person  affecting  or  transferring  the  same- 
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or  his  creditors":  1  Supp.  Mass.  Gen.  Stats.,  p.  270,  c.  19T. 
This  put  the  assignment  in  question  on  the  same  ground  as 
if  it  had  been  made  by  a  third  person  to  whom  Mr.  Bates  had 
previously  assigned  it;  and  removes  any  ditficulty  which 
otherwise  might  have  attended  a  transfer  from  him  directly 
to  Mrs.  Bates:  Gould  v.  Emerson,  99  Mass.  154,  96  Am.  Dec. 
720.  The  term  "duly  assigned,"  as  thus  used  by  the  legisla- 
ture in  connection  with  a  transfer  by  a  husband  to  his  wife, 
necessarily  imports  that  such  a  transfer  can  be  duly — that  is, 
legally — made. 

The  policy,  having  been  fully  paid  up,  was  the  evidence  of 
an  absolute  debt.  It  was  for  a  sum  certain,  payable  uncon- 
ditionally upon  an  event  which  would  certainly  occur.  It 
contemplates  and  provides  for  the  contingency  of  an  assign- 
ment. In  that  case,  to  perfect  the  assignment,  written  notic3 
to  the  insurer  was  required.  Such  notice  having  been  given, 
and  the  proper  entry  made  in  the  company's  books,  not  only 
was  there  a  change  in  the  party  to  whom  the  performance  of 
the  obligation  was  legally  due,  but  by  the  information  of  the 
assignment  subsequently  given  by  the  assignor  to  the  assignee 
and  her  acceptance  of  the  benefit  of  it,  the  change  of  owner- 
ship became  complete.  This  acceptance  was  sufficiently  im- 
plied" from  her  failure  to  dissent:  De  Forest  v.  Bacon,  2  Conn. 
633,  637.     Qui  facet  consentire  videtur. 

Had  there  been  no  consideration  for  the  assignment,  it  may 
be  that  it  could  not  have  been  supported  as  a  gift  of  the  pol- 
icy to  her,  for  want  of  a  sufficient  delivery.  A  gift  can  be 
constituted  only  by  an  executed  contract — that  is,  a  contract 
executed  by  delivery  of  possession  and  an  acceptance  by  or  for 
the  donee.  "The  intention  to  give  must  be  accompanied  by 
a  delivery,  and  the  delivery  must  be  made  with  an  intention 
*«''  to  give":  Scott  v.  Dickson,  108  Pa.  St.  6,  56  Am.  Rep. 
192;  Spooner  v.  Hilbish,  92  Ya.  333,  341,  23  S.  E.  751;  Main's 
Appeal,  73  Conn.  638,  642,  48  Atl.  9G5. 

But  the  assignment  in  question  recites  that  it  was  mad-? 
for  a  valuable  consideration.  It  is  absolute  in  its  terms.  It 
was  effectual,  as  has  been  already  stated,  to  transfer  the  legal 
right  of  action  on  the  policy.  It  is  not  fotind  to  have  been 
in  fact  without  consideration;  and  in  the  absence  of  such  a 
finding  it  must  be  taken  to  be  what  it  purports  to  be. 

The  law  as  to  the  delivery  of  a  chose  in  action  necessarily 
differs  from  that  affecting  the  delivery  of  tangible  propertv.- 
A  book-debt  may  be  assigned  orally,  and  if,  upon  oral  notice 
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to  the  debtor,  lie  promises  the  assignee  to  pay  it  to  him,  a 
novation  is  efTocted:  Kisley  v.  Phenix  Bank,  83  N.  Y.  318, 
328,  38  Am.  Kep.  421.  If  the  subject  of  transfer  be  a  dehc 
evidenced  by  a  written  obligation,  a  written  assignment  is  not 
absolutely  necessary.  Delivery  of  the  obligation  may,  under 
some  circumstances,  be  sufficient.  But  a  delivery  of  the  ob- 
ligation itself  is  not  indispensable.  Where  an  obligation  for 
the  payment  of  money  is  absolute,  although  the  time  of  pay- 
ment has  not  arrived,  the  fund  may  be  assigned,  notwith- 
standing the  document  creating  or  evidencing  the  duty  to  pay 
it  be  retained  in  the  hands  of  the  assignor:  Spring  v.  South 
Carolina  Ins.  Co.,  8  Wheat.  2G8;  Eeid  "v.  McCrum,  91  N.  Y. 
412,  419;  Bliss  on  Life  Insurance,  sec.  330. 

Xor  is  it  indispensable  that  a  written  assignment  should  be 
delivered  either  to  the  debtor  or  to  the  assignee.  As  to  the 
debtor,  the  only  important  thing,  in  respect  to  the  transfer 
of  the  equitable  ownership,  is  that  he  should  have  notice 
that  an  assignment  has  been  made:  Kingman  v.  Perkins, 
lOo  Mass.  111.  As  to  the  assignee,  if  he,  on  notice  from  the 
iissignor  that  an  assignment  has  been  made,  assents  to  it, 
•and  if.  as  in  the  ease  at  bar,  the  assignment  be  at  the  time  in 
flie  hands  of  the  debtor,  we  see  no  reason  for  denying  his 
beneficia!  title.  When  an  instrument  is  executed  in  duplicate, 
each  is  an  original,  and  if  one  be  delivered,  its  effect  is  not 
lossc-ned  because  the  other  has  not  been.  Mrs.  Bates,  being 
a  purchaser  for  value,  took,  therefore,  not  simply  a  right  of 
■*"**  action,  but,  as  she  never  had  any  children,  a  right  of  ac- 
tion for  her  own  sole  benefit. 

From  this  point  of  view,  the  fact  that  Mr.  Bates  did  not 
intend  to  assign  any  interest  which  could  inure  to  the  bene- 
fit of  his  wife's  collateral  relations  is  immaterial.  The  only 
intention  on  his  part  which  is  to  be  regarded  is  that  expressed 
in  the  written  assignment. 

Even  if  it  were  to  be  assumed  that  he  could  have  reclaimed 
the  benefit  of  the  policy,  or  fully  reduced  it  to  his  own  pos- 
session again,  during  her  life,  as  a  chose  in  action  accruing 
to  her  during  coverture,  ho  made  no  such  attempt:  Allen  v. 
Wilkins.  3  Allen,  321;  Towle  v.  Towle,  114  Ma^s.  167,  1G8. 

A  totallv  different  question  is  presented  under  a  contra(,'t 
of  membership  in  a  benefit  society,  wheii  the  death  benefit  is 
made  payable  to  such  beneficiaries  as  the  person  holding  the 
membership  certificate  may  appoint.  An  appointment  so 
made   is  revocable,  because   it   is   a  mere   unilateral   act,   not; 
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amounting  to  a  transfer,  and  creating  no  vested  interest: 
Masonic  Mut.  Ben.  Assn.  v.  Tolles,  70  Conn.  537,  544,  40  Atl. 
448;  Hellenberg  v.  District  No.  1,  94  N.  Y.  580. 

It  follows  that  the  policy  was  an  asset  of  the  estate  of  Mrs. 
Bates,  and  should  have  been  included  in  the  administration 
account. 

There  is  error,  the  judgment  of  the  superior  court  is  re- 
versed, and  the  decree  of  the  court  of  probate  affirmed. 

In  this  opinion  the  other  judges  concurred. 


The  Assignment  of  Life  Insurance  policies  ia  exhaustively  consid- 
ered in  the  recent  note  to  Chamberlain  v.  Butler,  87  Am.  St.  Kep. 
484-519. 

Conflict  of  Laws  as  affecting  transactions  with  married  women  is 
considered  in  the  monographic  note  to  Locke  v.  McPherson,  85  Am, 
8t.  Kep.  552-578. 


THOMPSON  V.  BETTS. 

[74  Conn.  576,  51  Atl.  564.] 

WILLS,  CONSTRUCTION  OF.— Extrinsic  Evidence  is  not  Ad- 
missible to  aid  the  construction  of  a  will,  where,  from  its  lauguai^e 
ulone,  when  applied  to  the  facts  and  circumstances  to  which  it  re- 
lates, the  meaning  of  the  testator  is  clear,     (p.  237.) 

WILLS,  CONSTRUCTION  OF— Extrinsic  Evidence,  When  Ad- 
missible.— For  the  purpose  of  determining  the  object  of  the  testator's 
bounty,  or  the  subject  of  disposition,  or  the  quantity  of  interest  in- 
tended to  be  given  by  his  will,  the  court  may  inquire  into  every  ma- 
terial fact  relating  to  the  person  who  claims  to  be  interested  under 
the  will  and  to  the  property  which  is  claimed  as  the  subject  of  dis- 
]>osition,  and  to  the  circumstances  of  the  testator  and  of  his  family 
and  affairs,  for  the  purpose  of  enabling  the  court  to  identify  the  per- 
son or  thing  intended  by  the  testator,  or  to  determine  the  quantity 
of  interest  he  has  given  by  his  will.     (p.   237.) 

WILLS— Legacy,  Repetition  of.— "Where  a  will  twice  names  the 
same  legatee  and  the  amount  of  the  legacy,  the  legatee  is  entitled 
]irinia  facie  to  but  one  legacy,  nor  does  proof  that  the  legatee  was 
a  favorite  sister  of  the  testator  render  tliis  rule  inapplicable.  ([>. 
C38.) 

DOWER— Legacy,  When  not  Presumed  to  be  in  Lieu  of.  — Re- 
fore  it  can  be  presumed  that  a  legacy  was  given  in  lieu  of  ilower, 
it  must  appear  by  the  will,  either  expressly  or  by  implication,  tliat 
such  was  the  testator's  intent,  and  such  intent  is  not  shown  by  iin- 
]'lication  where  there  is  no  provision  of  the  will  clearly  inconsistent 
witli  the  assertion  of  the  right  of  dower,      (p.  239.) 
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Suit  to  determine  the  construction  of  the  will  of  Charles  E. 
Thompson,  deceased.  The  clauses  under  consideration  are  as 
follows:  "1.  I  give  and  bequeath  absolutely  to  my  wife,  Anna 
M.  Thompson,  of  said  town  of  New  Haven,  the  sum  of  thirty 
thousand  dollars.  2.  I  give  and  bequeath  absolutely  as  fol- 
lows to  the  following  named  persons,  viz.:  To  Ella  L.  Sheldon 
of  Middletown,  Connecticut,  three  thousand  dollars;  to  my 
sister  in  law,  Anna  Thompson,  three  thousand  dollars;  to  my 
nephew,  Augustus  S.  Thompson,  seven  thousand  dollars;  to 
Mrs.  Jane  Merle,  four  thousand  dollars;  to  Emily  Leek,  three 
thousand  dollars,  all  of  said  town  and  county  of  New  Haven; 
and  to  the  Home  of  the  Friendless,  a  corporation  chartered  by 
the  legislature  of  this  state,  and  located  in  said  town  of  New 
Haven,  the  sum  of  five  thousand  dollars." 

By  other  clauses  of  the  will,  legacies  amounting  to  twelve 
thousand  five  hundred  dollars  were  given  to  various  persons. 
Clauses  7  and  8  were  as  follows:  "7.  Should  my  estate  be,  at 
the  time  of  my  death  insufficient  to  pay  the  above  bequests  in 
full,  then  I  direct  that  said  devisees  above  named  shall  share 
the  loss  pro  rata,  i.  e.,  in  proportion  to  the  amounts  severally 
bequeathed  to  said  devisees,  except  my  wife,  Anna  Thompson, 
who  is  to  receive  hers  in  full.  8.  All  the  rest,  residue,  and 
remainder  of  my  estate,  both  personal  and  real,  in  possession, 
remainder,  or  reversion,  I  give  and  devise  to  my  heirs  at  law, 
to  them  and  their  heirs." 

The  will  was  executed  in  January,  1897,  and  the  testator 
died  in  July,  1900.  AYhen  his  will  was  made,  he  owned  no 
real  property,  but  he  subsequently  acquired  some  by  the  fore- 
closure of  a  mortgage.  At  his  death,  his  real  property  was 
worth  twenty-four  thousand  dollars  and  his  personal  about 
eighty-eight  thousand  dollars.  He  married  some  twenty  years 
prior  to  the  execution  of  the  will,  and  his  wife  survived  hiin. 
The  debts,  legacies,  and  charges  against  the  estate  exceeded 
the  value  of  his  personal  property,  and  the  sale  of  some  real 
estate  was  thereby  made  necessary. 

The  questions  to  be  decided  were  whether  the  bequest  to 
the  widow  was  in  lieu  of  dower,  and  whether  Emily  L.  Betts 
was  entitled  to  two  legacies  of  tliroe  thousand  dollars  each, 
or  one  onlv,  and  both  questions  were  by  the  superior  court 
of  New  Haven  county  reserved  for  consideration  and  advice 
of  the  supreme  court  of  errors. 

Burton  ^yiaiisficld.  for  Anua  "M.  Tliompson. 

Frank  11.  Canficld,  for  Emily  L.  Betta. 


March,  1902.]  Thompson  v.  Betts.  237 

William  B.  Stoddard,  for  Susan  A.  Leach  et  al. 
Eufus  S.  Pickett,  for  Augusta  A.  Eice. 
E.  P.  Arvine,  for  Marietta  Leek. 

'^'^  TORRANCE,  C.  J.  One  of  the  questions  reserved  re- 
lates to  the  use,  or  admissibility,  as  aids  in  the  process  of  con- 
struing the  will  in  question,  of  certain  of  the  evidential  facts 
agreed  upon,  and  that  question  will  be  first  considered. 

^"^^  Certain  of  the  parties  in  this  case  object  to  the  use  or 
admissibility,  for  the  above  purpose,  of  certain  of  the  facts 
stated  in  the  record.  To  which  of  these  facts  the  objection 
is  taken  the  record  does  not  disclose;  but  in  the  briefs  anil 
in  the  oral  argument  it  is  and  was  taken  only  to  two  of 
them,  namely:  1.  The  fact  that  Emily  Leek  Betts  was  a  fa- 
vorite sister  of  the  testator;  2.  The  fact  that  the  widow  of 
the  testator,  before  and  at  the  date  of  the  will  and  contin- 
uously since,  was  and  is  the  owner  in  her  own  right  of  real 
estate  worth  twelve  thousand  dollars;  and  we  will  therefore 
assume  that  these  are  the  only  facts  to  which  the  objection 
relates. 

Speaking  generally,  in  aid  of  the  process  of  construction 
and  interpretation,  resort  will  be  had,  first,  to  the  evidence 
furnished  by  the  will  itself,  and  if  that  proves  to  be  insufli- 
cicnt,  resort  may  be  had  to  any  appropriate  extrinsic  evi- 
dence. If,  taking  the  language  of  the  will  alone,  when  ap- 
plied to  the  facts  and  circumstances  to  which  it  relates,  the 
meaning  of  the  testator  is  clear,  extrinsic  evidence  is  unneces- 
sary and  therefore  inadmissible.  "Why  seek  by  parol  to  ex- 
plain that  which  needs  no  explanation?"  Hall  v.  Rand,  S 
Conn.  561,  574;  Post  v.  Jackson,  70  Conn.  283,  39  Atl.  151. 
On  the  other  hand,  if  in  the  process  of  construction  it  be- 
comes necessary  to  resort  to  evidence  of  the  facts  and  cir- 
cumstances under  which  the  will  was  made,  the  general  rule 
is  that  expressed  in  Wigram's  fifth  proposition,  namely:  "For 
the  purpose  of  determining  the  object  of  a  testator's  bounty, 
or  the  subject  of  disposition,  or  the  quantity  of  interest  in- 
tended to  be  given  by  his  will,  a  court  may  inquire  into  every 
material  fact  relating  to  the  person  who  claims  to  be  inter- 
ested under  the  will,  and  to  tbe  property  which  is  claimed 
as  the  subject  of  disposition,  and  to  the  circumstances  of  tlio 
testator,  and  of  his  family  and  affairs,  for  the  purpose  of  en- 
abling the  court  to  identify  the  person  or  thing  intended  by 
the  testator,  or  to  determine  the  quantity  of  interest  he  has 
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given  by  his  will":  Wigram  on  Wills,  prop.  5.  In  short,  the 
conrt  may,  ])y  evidence  of  extrinsic  facts  otJier  than  direct 
evidence  of  the  intention  of  tlie  testator,  pnt  itself  as  ncu 
as  may  be  ''in  the  condition  of  the  testator  in  respect  to  liis 
property,  and  the  situation  ^^^  of  his  family,"  for  the  ])ur- 
pose  of  rightly  understanding  the  meaning  of  the  words  of  liis 
will:  Bond's  Appeal,  31  Conn.  183,  190.  Whether  the  fa  ;< 
objected  to  fall  within  the  class  of  facts  covered  l)y  this  rn'-, 
and  whether  extrinsic  evidence  of  the  kind  furnished  by  tlnni 
is  necessary  in  this  case,  are  questions  about  which  conn- 
might  differ;  but  they  are  also  questions  which,  in  the  vicv 
we  take  of  this  case,  it  is  unnecessary  to  decide:  for  tbey  are 
not  decisive  of  the  main  questions  presented  upon  the  recor  1. 
In  the  discussion  of  those  questions,  then,  we  will  assume, 
without  deciding,  that  the  facts  objected  to  are  admissible  i'l 
aid  of  the  process  of  construction. 

The  language  of  the  second  clause  of  the  will,  so  far  a-  ir. 
relates  to  Mrs.  Emily  Ix'ek  Belts,  is  this:  "I  give  and  bi.'- 
queath  absolutely  as  follows:  ....  To  my  sister,  Emily  Ee,';, 

three  thousand   dollars To    Einily    I^eek,   tbrco   ih   ■!-• 

sand  dollars."  Here  we  have,  in  tbe  forepart  of  the  clan-'. 
a  legacy  of  a  specified  amount  to  ^^Irs.  Belts,  and  a  littlr'  i';ir- 
ther  on  in  the  same  clause  a  legacy  of  a  like  amount  to  I'le 
same  person,  repeated  substantially  totidem  verbis,  and  U'iI'm- 
ing  more.  In  such  a  case,  the  legatee  is  prima  facie  entitled 
to  one  legacy  only,  the  presumption  being  that  one  of  the  he- 
quests  is  but  a  repetition  of  the  same  gift:  "and  they  wiil 
not  be  construed  as  cumulative,  unless  there  be  something  in 
the  language,  or  in  the  attending  circumstances,  proper  1) 
come  in  aid  of  construction,  showing  a  different  intent":  2 
Eedfield  on  Wills,  178;  1  Swift's  Digi^t.  456;  Hawkins  on  Will^, 
303.  Tbis  common  sense  inference  or  presumption  that  one 
of  the  gifts,  in  a  case  like  the  present,  is  but  a  ro]ietiii(>:i 
of  the  other  and  not  a  second  gift,  may  now  be  said  to  bave 
acquired  tbe  force  of  a  rule  of  construction,  and  it  is  a]ip'i- 
cable  in  this  case;  for  there  is  nothing  in  the  will,  nor  in  t!i''» 
facts  agreed  upon,  including  the  fact  that  Mrs.  Belts  wa^ 
the  favorite  sister  of  the  testator,  that  makes  the  rule  inap- 
plicable. Under  this  rule,  then,  Mrs.  Belts  is  only  entitled 
to  one  legacy  of  three  thousand  dollars. 

The  remaining  question  is  whetber  the  legacy  to  the  widow- 
was  or  was  not  given  in  lieu  of  dower.  The  claim  is  th.it 
^**^  the  legacy  to  the  widow  is  in  lieu  of  dower.     It  is  not  f"-. 
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given  in  express  words,  tut  it  is  claimed  that  it  is  so  given 
\)y  clear  implicaiion.  We  think  this  claim  is  not  well  founded. 
It  is  true  that  the  intention  to  give  in  lieu  of  dower  need 
not  be  declared  in  express  words,  hut  may  be  shown  by  impli- 
cation; but  the  implication  must  arise  from  some  provisions 
of  the  will  plainly  inconsistent  with  the  assertion  of  the 
right  of  dower,  and  the  implication  must  be  clear  and  mani- 
fest. This  is  the  rule  stated  in  all  our  own  cases  upon  this 
subject,  from  that  of  Lord  v.  Lord,  23  Conn.  337,  down  to 
that  of  Bennett  v.  Packer,  70  Conn.  357,  66  Am.  St.  Eep.  113, 
39  Atl.  739.  In  the  case  at  bar  there  is  no  inconsistency  be- 
tween the  widow's  assertion  of  her  right  of  dower  and  the  pro- 
visions of  the  will,  and  both  may  well  stand  together.  Her 
assertion  of  her  right  will  in  no  way  defeat,  nullify,  or  inter- 
fere with  any  of  the  provisions  of  the  will.  In  addition  to 
this,  the  presumption  is  that  the  legacy  to  the  widow  is  a 
matter  of  bounty  and  not  an  equivalent  for  dower,  in  the  ab- 
sence of  a  clear  implication  to  the  contrary:  Lord  v.  Lord, 
23  Conn.  327,  331.  On  the  whole,  we  are  satisfied  that  the 
legacy  to  the  widow  is  not  in  lieu  of  dower. 

The  superior  court  is  advised  (1)  that  Emily  Leek  Betts 
is  entitled  to  only  one  legacy  of  three  thousand  dollars,  and 
(3)  that  the  legacy  to  the  widow  is  not  in  lieu  of  dower. 

No  costs  will  be  taxed  in  this  court. 


i\o  costs  wui  oe  taxea  m  tnis  court. 

In  this  opinion  the  other  judges  concurred. 


Extrinsic  Evidence  to  Explain  Wills  is  consirlered  in  the  monosrraphic 
note  to  Chappel  v.  Missionary  Society,  50  Am.  St.  Eep.  279-294. 
Parol  evidence  is  admissible  to  identify  the  property  and  the  bene- 
ficiaries: Willard  v.  Darrah,  368  Mo.  RGO,  90  Am.  St.  Rep.  468,  68 
S.  W.  3023;  Gaston's  Estate,  188  Pa.  St.  374,  68  Am.  St.  Eep.  874, 
41  Atl.  529. 

A  Devi  fie  or  BeqiicH  to  a  Widota  is  presumed  to  be  in  addition  t.-> 
her  dower,  unless  it  clearly  appears  that  it  was  the  intention  of  tlio 
testator  that  it  was  to  be  in  lieu  thereof:  Hatch's  Estate,  62  Vt. 
300,  22  Am.  St.  Eep.  109,  18  Atl.  814.  See,  also,  Sutlierland  v.  Suth- 
erland, 102  Iowa,  535,  63  Am.  St.  Eep.  477.  71  N.  W.  424:  Hunter  v. 
Hunter,  95  Towa,  728,  58  Am.  St.  Eep.  455,  64  N.  W.  656;  Bennett 
V.  Packer,  70  Conn.  357,  66  Am.  St.  Eep.  112,  39  Atl.  739. 
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LEWIS  V.  LEWIS. 

[74  Conn.  630,  51  Atl.  854.] 

CONDITIONS  SUBSEQUENT— Conveyances,  When  upon.— A 
conveyance  which  purports  to  be  ia  consideration  that  tlie  grantee 
and  his  successors  in  interest  will  furnish  the  grantor  board  and 
washing  during  his  lifetime,  and  will,  without  unnecessary  delav, 
remove  to  and  occupy  the  premises  conveyed  and  continue  to  do  so 
during  such  life,  and  that  the  grantee  and  his  successors"  will  con- 
vey no  part  of  the  property  during  the  lifetime  of  the  grantor,  gives 
the  grantee  an  estate  upon  conditions  subsequent,     (p.   242.) 

_  CONDITIONS  PRECEDENT  and  Subsequent.— As  between 
conditions  precedent  and  subsequent,  the  law  favors  the  latter,  (p. 
242.) 

CONDITIONS  SUBSEQUENT,  What  are.— If  an  act  or  condi- 
tion required  does  not  necessarily  precede  the  vesting  of  an  estate, 
or  may  accompany  and  follow  it,  and  if  the  act  may  as  well  be  done 
after  as  before  the  vesting  of  the  estate,  or  if,  from  the  nature  of 
the  act  required  to  be  performed  and  the  time  required  to  perform 
it,  it  is  evidently  the  intention  of  the  parties  that  the  estate  shall 
vest  and  the  grantee  perform  the  act  after  taking  possession,  then 
the  condition  is  subsequent,     (p.  242.) 

THE  BREACH  of  a  Condition  Subsequent  does  not  Ipso  Facto 
Revest  the  estate  in  the  grantor.  To  such  revesting  it  is  necessary 
that  the  grantor  or  his  proper  substitute  take  advantage  of  the  con- 
dition by  re-entry  for  a  breach  thereof,     (p.  243.) 

CONDITIONS  SUBSEQUENT— Breach  of  Need  not  be  Nega- 
tived in  Pleading. — In  suing  to  recover  possession  of  real  property 
by  one  who  holds  it  under  a  conveyance  on  condition  subsequent,  it 
is  not  necessary  for  him  to  show  performance  of  the  condition.  If 
the  plaintiff  alleges  title  in  himself,  he  must  recover  on  demurrer, 
unless  his  complaint  also  shows  facts  essential  to  the  revesting  of 
the  title  in  the  grantor,     (p.  244.) 

ESTATE  FOR  LIFE— Conveyance,  When  Restricted  to.— Un- 
der the  statute  of  Connecticut  a  conveyance  to  a  grantee  for  life, 
and  at  his  decease  to  his  heirs,  is  ineff*^ctual  to  convey  anything  ex- 
cept a  life  estate  to  his  grantee,      (p.  244.) 

CONDITIONS  SUBSEQUENT— Waiver  of  Breach  of.— Tf  a 
conveyance  is  upon  a  condition  that  the  grantee  will  provide  bonrd 
and  washing  for  the  grantor  on  the  premises  conveyed,  the  volun- 
tary leaving  of  them  by  the  grantor  is  a  waiver  of  his  rights,  and 
does  not  create  any  rijht  on  his  yiart  or  that  of  his  succossors  in 
interest  to  terminate  the  estate  for  breach  of  the  condition,  (p. 
245.) 

CONDITIONS  SUBSEQUENT— Estoppel  to  Urge.— One  w}o 
participates  in  acts  aiTionnting  to  a  Itroach  of  a  condition  sul/s.i(]n<^nt 
cannot  avail  himself  of  such  breach  to  claim  a  forfeiture  of  the  es- 
tate,    (p.    245.) 

Suit  to  recover  real  property  and  for  damaireg  hroncrht  hv 
John  S.,  William  I.,  Charles  H.,  and  Isadora  I.  I^ewis  acrainst 
Chloe  H.  Yale,  Jennie  H.  Hall,  John  S.  Winship,  and  John 
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Leetch.  By  the  complaint,  it  was  shown  that  in  18G8,  Joh:i 
Lewis  conveyed  to  Henry  Lewis  an  estate  for  life,  and  to 
the  plaintiff  a  further  estate  for  life  commencing  on  the  death 
of  said  Henry  in  a  tract  of  land ;  that  the  latter  at  once  entered 
into  possession  of  the  property  and  began  to  support  the 
grantor  according  to  the  terms  of  the  conveyance,  and  so  con- 
tinued to  do  until  October,  1870,  when  the  grantor  volun- 
tarily left  the  premises  and  never  returned ;  that  Henry  Lewis 
and  the  plaintiff  occupied  the  property  from  the  date  of  the 
deed  until  July,  1871,  at  which  time  the  original  grantor  ex- 
ecuted a  conveyance  of  the  same  property  to  the  defendant, 
William  I.  Lewis;  that  on  July  10,  1871,  Henry  also  con- 
veyed to  the  defendant,  William  I,  Lewis,  who  at  once  entered 
into  possession  of  the  premises,  and  continued  such  posses- 
sion until  March  4,  1878,  at  which  time  he  conveyed  to 
Charles  H.  Lewis.  He,  on  March  5,  1878,  conveyed  to  his 
wife,  Isadora,  since  which  time  they  together  have  remained 
in  possession  of  the  premises,  except  a  small  part;  that  on 
October  2,  1871,  John  Lewis  died,  leaving  a  will  devising  all 
his  estate  to  William  I.  Lewis;  that  on  October  13,  1898, 
Henry  C.  Lewis  died ;  the  other  defendants  claimed  some  \v.- 
terest  under  the  conveyance  from  William  I.  Lewis  to  his  wife. 

The  consideration  of  the  original  conveyance  Avas  expressed 
as  follows:  "For  and  in  consideration  of  the  things  herein 
specified  to  be  performed  and  done  by  Henry  C.  Lewis,  of  the 
tov/n  of  Essex  in  the  county  and  state  aforesaid,  and  in  case 
of  the  death  of  the  said  Henry  C.  Lewis  previous  to  my  de- 
cease, then  the  said  acts  and  things  are  to  be  done  and  per- 
formed by  his  lawful  heirs,  viz.:  My  board  and  washing  for 
and  during  my  natural  life;  said  board  shall  be  deemed  to 
include  suitable  food  or  diet  both  in  sickness  and  in  hoaltli  dur- 
ing the  whole  period  of  my  life,  and  when  in  health  at  the 
table  of  the  family  in  the  house  where  I  now  reside,  and  in 
sickness  in  my  room  or  rooms  which  I  reserve  for  my  pri- 
vate use  in  said  dwelling-house.  And  in  further  consideration 
that  the  said  Henry  C.  Lewis  shall,  without  unnecessary  d"- 
lay,  remove  to  and  occupy  with  his  family,  the  dwell ing-limi-o 
herein  conveyed,  and  shall  continue  to  do  so  during  the  whole 
of  my  natural  life." 

This  deed  also  reserved  to  the  grantor  for  his  own  private 
use  such  room  or  rooms  as  might  be  suitable  for  him  to  live 
in  in  the  dwelling-house  and  the  right  to  use  certain  parts  of 
the  barns  and  outbuildings. 
Am.   St  Rep.,  Vol.  92— IG 
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In  the  liabcndum,  it  Ava.s  al>o  provided:  "And  it  is  further  a 
])art  of  the  consideration  for  which  this  conve3'ance  is  made, 
that  the  said  Henry  C.  Lewis  or  his  son,  John  S.  Lewis,  shall 
not  sell  or  in  any  manner  convey  to  others  any  part  or  portion 
of  said  premises,  nor  shall  it  be  done  by  any  guardian  or 
trustee  of  said  minor  son,  but  they  shall  live  on  and  occupy 
said  premises  during  their  natural  lives.  To  have  and  to  hold 
the  above  granted  and  bargained  premises,  with  the  appur- 
tenances thereof,  unto  the  said  Henry  C.  Lewis  and  his  son, 
John  S.  Lewis,  for  and  during  their  natural  lives,  and  at  their 
decease  to  their  heirs  and  assigns  forever,  to  and  for  their 
proper  use  and  behoof,  subject  to  all  the  covenants,  limita- 
tions, and  requirements  herein  contained." 

A  demurrer  interposed  to  the  complaint  was  sustained  by 
the  court  and  judgment  thereon  rendered  in  favor  of  the  de- 
fendants.    Plaintiff  alleged  error. 

Henry  C.  White  and  Edward  L.  Clark,  Jr.,  for  the  appellant. 

Lewis  E.  Stanton,  Frank  D.  Haines,  and  Hugh  M.  Alcorn, 
for  the  appellees. 

«=^"»  PREXTICE,  J.  The  defendants  in  this  case,  other 
than  William  I.  Lewis,  hold  under  him.  It  is  not  claimed  th^c 
they  have  any  other  or  greater  rights  than  he,  in  whose  shoes 
they  stand,  would  have,  had  he  made  no  conveyances.  For 
convenience  of  expression,  therefore,  he  will  hereinafter  be 
spoken   of  as   the   defendant. 

The  deed  in  question  confessedly  gave  to  the  .srrantees  who 
took  under  it  estates  upon  express  condition.  The  conditions 
are  clearly  conditions  subsequent. 

As  between  conditions  precedent  and  subsequent,  the  law 
favors  conditions  sub-efiuent:  2  Washburn  on  Real  Property, 
^^^  Gth  ed.,  sec.  914.  The  language  of  tlie  deed  is  appro- 
priate for  the  creation  of  an  estate  in  prae-onti:  Rogan  v. 
Walker.  1  Wis.  454  (.527)  :  Finlay  v.  King,  3  Pet.  346.  \Va<h- 
burn  states  the  rule  wliicli  has  been  generallv  ar-cepted  as  tli(» 
correct  one.  as  follows:  "If  the  act  or  condition  required  do 
not  necessarily  pror-ode  the  vesting  of  the  estate,  but  mav  a-'- 
rompany  or  follow  it.  and  if  the  act  mav  as  well  be  done  aftor 
as  before  the  vesting  of  the  estate,  or  if  from  the  nature  of 
the  act  to  be  performed,  and  the  time  required  for  its  perfortii- 
anee,  it  is  evidently  the  intention  of  the  parties  that  tb'* 
estate  shall  vest,  and  the  grantee  perform  the  act  after  tak- 
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ing  possession,  then  tlie  condition  is  subsequent":  2  Wa.-h- 
l>urn  on  Eeal  Property,  6th  ed.,  see.  941;  Tiedenian  on  Real 
Property,  273;  Underhill  v.  Saratoga  etc.  R.  R.  Co.,  20  Barb. 
455.  Applying  this  rule  to  the  provisions  of  the  deed  in  ques- 
tion, the  nature  of  the  conditions  becomes  unmistakable. 

Ail  the  authorities  agree  that  the  intention  of  the  parties  to 
the  deed,  as  gathered  from  it  and  the  existing  facts,  furnishes 
the  test  by  which  the  nature  of  a  condition  therein  is  to  be 
determined:  2  Washburn  on  Real  Property,  6th  ed.,  sec.  941; 
4  Kent's  Commentaries,  125;  Rogan  v.  Walker,  1  Wis.  454 
(527)  ;  Finlay  v.  King,  3  Pet.  346;  Underhill  v.  Saratoga  etc. 
R.  R.  Co.,  20  Barb.  455.  In  the  present  case  the  intention  of 
the  parties  is  strikingly  manifested.  Two  of  the  conditions  in 
the  deed  are  that  the  two  successive  life  tenants  shall  not 
convey  their  interests,  and  shall  occupy  the  premises  durii;-.: 
their  lives.  Neither  of  these  conditions  could,  from  th(; 
nature  of  them,  be  fully  performed  until  death  had  terminated 
the  rights  of  the  grantees  to  any  title  or  interest  in  ilio 
premises.  If  no  title  could,  under  the  deed,  vest  until  v(^y- 
formance  of  the  conditions,  none  could  by  any  possibility  ever 
vest  in  either  of  the  two  life  tenants,  or  in  fact  in  anybody, 
as  we  shall  have  occasion  to  observe  later.  Such  a  construc- 
tion would  make  the  deed  a  piece  of  worthless  paper,  necessai'- 
ily  conveying  nothing.  The  parties  certainly  cannot  be  pre- 
sumed to  have  intended  such  a  result.  If  we  add  to  these  con- 
siderations the  contemporaneous  conduct  of  the  parties  in  re- 
spectively delivering  and  taking  possession,  their  ^^^*  inten- 
tion that  the  conditions  be  subsequent  and  not  precedent  is 
rendered  too  apparent  for  discussion. 

The  estates  conveyed  to  the  life  tenants,  being  of  the  kind- 
indicated,  vest/Cd  immediately,  subject  only  to  becoming  d*-- 
vested  upon  breach  of  condition.  A  breach  of  condition  woul(] 
not  operate  ipso  facto  to  revest  the  estate  in  the  grantor,  'i'li-' 
title  conveyed  would  not  thereby  become  void.  It  would  be- 
come voidable  only  at  the  election  of  the  grantor  or  his  heir;-. 
or  such  other  person  as  by  statute  was  empowered  to  make 
the  election,  and  upon  the  doing  of  that  which  the  law  re 
quires  to  efTectuate  such  election.  Not  until  the  grantor  cr 
his  proper  substitute  had  taken  advantage  of  the  condition 
and  by  re-entering  for  the  breach  had  repossessed  himself  of 
the  estate,  would  the  grantees  become  devested:  Chalker  v 
Chalker,  1  Conn.  79,  6  Am.  Dec.  20G;  Bowen  v.  Bowen.  IS 
Conn.  535;  Sperry  v.  Sperry,  8  N.  H.  477;  Tallman  v.  Snow, 
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3."  :^re.  342  ;  Hubbard  v.  Hubbard,  97  Mass.  188,  93  Am.  Dec. 
To:  Underbill  v.  Saratoga  etc.  "R.  R.  Co.,  20  Barb.  455;  Phelps 
v.  Chesson,  34  X.  C.  194;  Lindsey  v.  Lindsey,  45  Ind.  552. 

These  observations,  concerning  the  nature  and  effect  of  the 
deed,  effectually  dispose  of  those  grounds  of  demurrer  which 
are  based  upon  the  alleged  failure  of  the  complaint  to  aver 
or  disclose  a  performance  of  its  conditions.  The  complaint 
alleges  a  vested  title  in  the  plaintiff.  The  conditions  which 
might  operate  to  devest  the  title  need  not  be  noticed  nor  a 
revesting  be  negatived.  Such  is  the  accepted  rule  with  re- 
spect to  conditions  subsequent:  Gould  on  Pleading,  c.  4,  p. 
i:0;  1  Chitty  on  Pleading,  246;  Phillips  on  Code  Pleading, 
sees.  329,  348 ;  Eedman  v.  Aetna  Ins.  Co.,  49  Wis.  431,  4  N.  W. 
-591. 

The  onlv  remaining  grounds  of  demurrer  are  to  the  effect 
that,  as  there  had  been  breaches  of  the  conditions  of  the 
deed,  the  right,  title  and  interest  of  the  grantees  therein, 
iiiclnding  the  plaintiff,  had  terminated.  These  contentions, 
as  we  have  seen,  are  based  upon  an  incorrect  conception  of 
\]\p  law  where  the  condition  is  a  condition  subsequent.  The 
defendant's  reasons  of  demurrer  were,  therefore,  not  well  as- 
signed, and  the  demurrer  should  have  been  overruled. 

The  plaintiff's  contention  that  there  was  error  in  the  action 
*'*■'*'''  of  the  court  does  not,  however,  rest  entirely  upon  the 
tor-hnical  ground  that  the  demurrer  was  not  sufhciently  com- 
prehensive. The  complaint  was  not  open  to  successful  attack 
as  showing  that  the  plaintiff  had  no  cause  of  action.  The 
complaint,  as  we  have  seen,  alleges  a  vested  estate  in  the 
plaintiff.  The  effect  of  those  allegations  cannot  be  avoided 
unless-  the  facts  necessary  to  effectuate  a  revesting  of  the  title 
in  the  grantor,  to  wit,  a  breach  and  entry  therefor,  sutTlciontly 
apj^car. 

Before  examining  the  com]>laint  to  discover  what  its  alle- 
gations are,  and  their  legal  effect,  let  us  see  what  the  situation 
disclosed  was.  The  deed  gave  to  Tlcnry  C.  Lewis  an  estate 
-for  his  life,  to  the  plaintiff  an  estale  for  his  life  beginning  in 
enjoyment  at  the  death  of  the  first  life  tenant,  and  left  tht> 
revorsion  in  the  grantor.  The  attempt  to  convoy  the  re- 
mainder after  the  decease  of  the  plaintiff,  to  his  heirs,  was, 
under  our  statute  (section  2953),  plainly  ineffectual.  Tlio 
deed  of  the  original  grantor,  John  Lewis,  to  the  defendant, 
<lated  !March  10,  18T1.  therefore  conveyed  to  the  latter  the 
reversion.     From  that  time,  by  virtue  of  section  1053  of  our 
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statutes,  the  defendant  was  possessed  of  the  right  to  enter  for 
any  condition  thereafter  broken. 

The  allegations  of  the  complaint,  upon  which  claims  ot* 
breach  of  condition  are  predicat-ed,  are  three  in  number,  to 
wit:  iSTonsupport  by  Henry  C.  Lewis,  the  alienation  by  Henry 
C.  Lewis  of  his  title  and  interest  in  the  premises,  and  non- 
occupation  by  him  during  his  life.  The  only  one  of  these 
which  antedates  the  deed  from  John  to  the  defendant,  where- 
by the  latter  acquired  the  reversion,  is  that  of  nonsupport. 
The  recited  facts  down  to  this  point  of  time  are  effectually 
disposed  of  by  two  observations:  1.  That  John  never  entere(i 
for  a  breach;  and  2.  That  no  breach  is  disclosed.  John  Lewis 
voluntarily  left  the  premises,  where  alone  by  the  express  terms 
of  the  deed  he  was  to  have  his  support,  and  never  returned. 
His  voluntary  waiver  of  his  rights,  for  such  was  the  legal  ef- 
fect of  his  action,  excused  the  life  tenant  from  the  technical 
performance  of  his  agreement.  It  does  not  appear  that  the 
latter  was  not  at  all  times  ready  and  ^^'  willing  to  do  what  he 
had  agreed,  and  as  John's  absence  is  expressly  alleged  to  have 
been  voluntary,  there  is  no  room  for  an  inference,  even,  that 
it  was  directly  or  indirectly  compelled  by  the  conduct  of  hL- 
grantees. 

Turning  to  the  events  recited  as  having  occurred  sub.^e- 
quent  to  the  deed  to  the  defendant  last  referred  to,  we  find 
that  the  first  life  tenant  did,  contrary  to  the  conditions  of 
the  deed  under  review,  convey  away  his  title  and  interest,  and 
did  surrender  to  another  the  occupancy  of  the  premises.  Heie 
were  two  breaches  of  condition.  The  conveyance,  howevei', 
was  made  to  this  defendant,  and  the  possession  of  the  prom- 
ises was  delivered  to  him.  He  was  therefore  a  participaiu 
with  Henry  C.  Lewis  in  the  very  acts  he  now  relies  upon  io 
deprive  the  plaintiff  of  his  life  estate  in  the  premises.  It  doi\< 
not,  indeed,  appear  that  the  defendant  and  his  grantor  con- 
gpired  together  to  thus  create  a  breach  which  might  be  usdl 
by  the  defendant  to  the  plaintiff's  injury,  but  as  the  deed  ii\ 
question  was  duly  recorded,  the  defendant  is  conclusive!'" 
presumed  to  have  acted  as  he  did  with  knowledge  of  the  plain- 
tiff's rights.  He  will  not  be  permitted  to  avail  himself,  a-« 
against  the  plaintiff,  of  the  breaches  which  he  was  fhus  di- 
rectly and  with  knowledge  instrumental  in  causing. 

These  conclusive  considerations  render  it  unnecessary  to 
examine  other  questions  which  the  record  suggests,  to  wit: 
1.  Whether  the  complaint  discloses   any   entry   for  condition 
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"!)ro'ken;  2.  Whetlicr  llic  (lefcndant,  by  vii-tuc  of  his  posse?- 
»ion  under  the  deed  of  July  10,  1871,  was  excused  from  do- 
ing some  act  tantamount  to  an  entry  clearly  indicating  hi-i 
olection  to  avail  himself  of  the  breach  and  his  purpose  to 
transform  his  possession  from  that  of  a  grantee  of  a  life  ten- 
iuit  into  that  of  an  owner  in  fee  to  the  exclusion  of  the  plain- 
tiff's rights;  and  3.  Whether  a  breach  of  condition  by  the 
lirst  life  tenant  could  be  used  to  deprive  the  plaintiff — the  sec- 
ond life  tenant — of  his  estate.  Upon  these  questions  we  ex- 
])ress  no  opinion. 

There  is  error;  the  Judgment  is  set  aside  and  the  case  is  re- 
manded to  be  proceeded  with  according  to  law. 

In  this  opinion  the  other  judges  concurred. 


A  Deed  with  a  Condition  that  the  grantor  agrees  to  make  her  home 
with  the  grantee,  who  agrees  to  provide  for  and  take  care  of  the 
grantor  during  her  natural  life,  and  to  be  at  all  expense  that  neces- 
sarily may  accrue  for  the  maintenance  of  the  grantor,  is  upon  ;i 
condition  subsequent:  See  the  monographic  note  to  Ecroyd  v.  Cog- 
geshall,  79  Am.  St.  Eep.  764,  on  what  words  create  a  condition  sub- 
•sequeut.  A  forfeiture  for  a  breach  of  condition  subsequent  may 
be  waived  by  express  agreement  or  by  acts,  and  the  breach  does  not 
ipso  facto  revest  the  estate,  witl;niit  a  re-entry  or  some  equivalent 
proceeding:  See  the  monographic  note  to  Cross  v.  Carson,  44  Am. 
Dec.  746-755. 


BARBER  V.  INTERNATIONAL  COMPANY  OF  MEXICO. 

[74  Conn.  652,  51  Atl.  857.] 

RECEIVERS— Payment  of  Claims  of— When  Authorized.— All 
"Claims  against  a  company  which  is  in  the  hands  of  a  receiver  must 
be  submitted  to  the  court  in  which  the  receivership  proceedings  are 
pending  for  its  approval  before  any  payment  of  them  from  the  de- 
fendant's assets  can  be  ordered,     (p.  248.) 

RECEIVERSHIP— Application  for  Payment  of  Claim— Wlien 
may  be  Heard. — The  state  of  the  case  at  which  all  or  any  of  the 
c-laims  shall  be  submitted  is  to  be  determined  by  the  court,  and  when 
the  receiver  himself  holds  a  large  claim  against  the  estate,  the  court 
mav  hear  a  motion  for  its  approval  before  any  assets  can  be  col- 
Jeeted   applicable   to   its   payment,     (p.   248.) 

A  JUDGMENT  of  a  Circuit  Court  of  the  United  States  for  Cal- 
ifornia stands,  in  resj>ect  to  its  proof  and  also  to  its  essential  na- 
ture, on  the  same  footing  as  if  it  had  been  rendered  by  another  court 
in  this  state,     (p  248.) 

THE  STATUTE  of  Limitations  of  Connecticut  does  not  Run 
Against  a  Judgment  of  a  court  of  that  state  or  of  the  United  States, 
(p.  249.) 


April,  1902.]     Barber  v.  I.\tej;natjo.nal  Co.  of  Mexico.    \14~, 

A  JUDGMENT  is  not  Presumed  to  h;ivo  1  c(mi  paid  until  after 
twenty  years',      (p.   ii49.) 

APPELLATE  PROCEDURE— Orders  Made  After  the  Appoint- 
ment of  a  Receiver.— A  jiulijjnient  apjiointiiig  a  nccivur  never  teruii- 
aates  a  cause.  It  remains  the  duty  of  the  court  to  make  whatever 
orders  may  be  necessary  from  time  to  time  to  settle  the  rights  of 
all  the  parties  claiming  an  interest  in  the  estate,  and  any  such  or- 
der, if  final  in  its  nature  as  to  the  particular  parties  and  matters 
affected  b}'  it,  may  be  the  subject  of  a  separate  appeal,     (p.  249.) 

A  RECEIVER  Should  not  be  Authorized  to  Employ  Counsel 
in  a  Suit  in  Which  He  may  he  the  Plaintiff,  and  the  corporation  of 
which  he  is  receiver  defendant,  for  a  defense  dictated  by  the  plain- 
tiff in  the  cause    is  no  defense,     (p.  250.) 

JUDGMENT  FOR  MONEY— What  is  not.— An  order  of  court, 
in  a  cause  in  which  a  receiver  has  been  appointed  reciting  due  prog- 
eeution  of  his  claim  and  its  nature  and  amount,  and  that  such  amount 
less  certain  offsets  is  a  valid  claim  against  the  defendant,  is  n(>t 
a  judgment  for  money  and  does  not  merge  or  change  the  character 
of  the  claim  to  be  allowed,     (p.  250.) 

In  this  case,  within  four  months  after  the  entry  of  the 
judgment  appointing  the  receiver,  he  presented  to  himself  hi-^ 
individual  claim  as  the  assignee  of  a  judgment  entered  in 
the  United  States  circuit  court  for  the  district  of  Calif orni;i. 
To  this  claim  the  defendant  filed  an  answer  alleging  that  ic 
did  not  accrue  within  six  years  before  its  presentation  au'l 
denying  "the  facts  set  up  in  the  claim."  The  plaintiff  also 
moved  for  an  order  that  as  receiver,  in  bringing  suit  again.- 1 
the  Mexican  Land  and  Colonization  Company,  Limited,  as  au- 
thorized by  the  judgment  and  order  of  tliis  court,  he  miglil 
commence  suit  in  his  own  name  as  receiver  and  in  the  name 
of  the  International  Com])any  of  Mexico,  and  employ  counsel 
to  represent  the  defendant,  an  American  company,  before  the 
high  court  of  justice  of  England.  When  the  motions  wero 
heard,  a  demurrer  having  been  interposed  to  the  defense  of 
the  statute  of  limitations,  it  was  overruled,  and  an  order  was 
made  that  the  receiver  be  authorized  to  bring  and  maintain 
all  actions  and  suits  in  any  of  the  courts  of  the  United  King- 
dom of  Great  Britain  and  Ireland  in  his  own  name  as  receiver, 
or  in  the  name  of  the  International  Company  of  jMcxico,  or 
otherwise,  necessary  to  secure  and  collect  the  judgment  in 
question,  and  that  the  receiver  might  employ  solicitors  and 
counsel  to  represent  himself  as  such  receiver,  and  also  to  rei)- 
resent  and  act  for  the  International  Company  of  ^lexico,  and 
it  was  further  adjudged  that  the  plaintiff,  at  the  date  of  the 
commencement  of  this  action,  September  26,  1895,  had  a  good 
and  valid  claim  against  said  International  Company  of  Mex- 
ico on  account  of  such  judgment  in  the  sum  of  one  hundred 
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and  tw'enty-one  tlionsaiul  Iavo  hundi-od  and  eighty-two  dollars^ 
with  intorosi,  less  a  payment  made  thereon  on  January  is, 
1892,  of  eight  hundred  and  forty-one  dollars  and  twenty-live 
cents,  with  interest,  and  that  there  was  due  the  International 
Company  of  Mexico  from  the  plaintiif  on  account  of  costs 
taxed  against  him  in  the  high  court  of  justice  the  sum  of 
fifteen  hundred  and  twenty  dollars,  and  interest.  From 
this  order  confirming  the  claim  of  the  receiver  based  upon  such 
judgment  and  authorizing  him  to  bring  an  action  thereon,  an 
appeal  was  taken. 

Edward  D.  Eobbins,  George  A.  Kellogg,  and  Andrew  J. 
Broughel,  Jr.,  for  the  appellant. 

Charles  E.  Perkins  and  Lewis  E.  Stanton,  for  the  appellee. 

®^^  BALDWIN,  J.  All  claims  presented  against  a  com- 
pany which  is  in  the  hands  of  a  receiver  must  be  submittei.l 
to  the  court  in  which  the  receivership  proceedings  are  pend- 
ing, for  its  approval,  before  any  payment  upon  them  from  its 
assets  can  be  ordered.  The  stage  of  the  cause  at  which  all 
or  any  of  them  shall  be  submitted  is  to  be  determined  by  the 
court.  In  view  of  the  fact  that  the  receiver  of  the  defendaiit 
company  held  so  large  a  claim  against  it,  it  was  fully  within 
the  discretion  of  the  superior  court  to  hear  his  motion  for  an 
order  of  approval  or  confirmation  before  any  assets  had  been 
collected  which  could  be  applicable  to  its  payment. 

It  is  contended  that  the  claim  was  barred  by  the  statute 
of  limitations  (Gen.  Stats.,  sec.  1371),  which  provides  that 
no  action  on  any  simple  or  implied  contract  shall  be  brought 
but  within  six  years  next  after  the  right  of  action  shall  ac- 
crue. 

We  have  no  occasion  to  inquire  whether  the  obligation  aris- 
ing from  a  foreign  judgment,  or  one  of  a  sister  state  of  tlio 
United  States,  could  be  regarded  as  resting  on  a  simple  or 
implied  contract:  See  Hubbell  v.  Coudrey,  5  Johns.  132:  ^^*' 
Andrews  v.  Montgomery,  19  Johns.  162,  10  Am.  Dee.  213; 
Little  V.  McVey  (N.  J.).  47  Atl.  61.  The  courts  of  the 
United  States  and  those  of  the  states  are  courts  of  the  same 
country:  Claflin  v.  Houseman.  93  U.  S.  130,  137.  A  jud«:^- 
ment  of  the  circuit  court  of  the  United  States  for  the  south- 
ern district  of  California  stands,  in  respect  to  its  proof  and 
also  to  its  essential  nature,  in  any  court  of  Connecticut,  on 
the  same  footing  as  if  it  had  been  rendered  by  another  court 
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of  this  state:  Adams  v.  Way,  33  Conn.  il9.  Vli) ;  Turnl)r,!l  v. 
Payson,  95  U.  S.  418,  424;  Morgan  v.  New  York  Xaiimial 
etc.  Assn.,  73  Conn.  151,  154,  4G  Atl.  8:7. 

A  domestic  judgment  is  a  conii'act  of  record.  It  is  iliv? 
highest  form  of  obligation.  In  one  sense,  it  may  be  tornied 
ft  contract  by  specialty:  1  Parsons  on  Contracts,  *7;  Walker 
V.  Powers,  104  U.  S.  245,  248.  In  another,  it  may  be  re- 
garded as  raising  an  implied  contract:  Denison  v.  Williams.  4 
Conn.  402,  403.  But  it  is  neither  a  contract  under  seal  nur 
an  implied  contract,  within  the  meaning  of  our  statutes  of 
limitation:  Gen.  Stats.,  sees.  1370,  1371.  Such  statutes  re^c 
on  two  grounds:  The  improbability  that  one  having  a  valid 
demand  against  another  will  delay  long  to  enforce  it  by  suit ; 
and  the  injurious  consequences  of  such  a  delay,  flowing  from 
natural  lapses  of  memory  and  loss  of  evidence.  But  there  is 
seldom  any  reason  why  one  who  has  put  a  claim  into  a  do- 
mestic judgment  should  proceed  otherwise  than  by  execution; 
and  never  any  danger  that,  should  no  suit  be  brought  upon 
it,  the  judgment  debtor  may  be  prejudiced  by  loss  of  evidence 
as  to  the  merits  of  the  original  demand.  The  rule  of  the 
common  law,  therefore,  by  which  a  prima  facie  presum])tiou 
of  pa}Tnent  arises  after  twenty  years,  presents  the  only  lim- 
itation of  time  to  the  collection  of  a  domestic  judgment  which 
is  recognized  in  this  state:  Boardman  v.  De  Forest,  5  Conii. 

1,  8-  _ 

Tlie  California  judgment  was  rendered  in  1892,  and  irre- 
spective of  the  effect,  if  any,  of  the  bringing  of  the  preseut 
action  in  1895,  no  presumption  of  payment  had  arisen  when 
the  defendant  filed  its  answer  in  1901. 

It  is  assigned  for  error  that  the  order  appealed  from  is  a 
^^"^  further  judgment  rendered  after  a  final  judgment.  A 
judgment  appointing  a  receiver  never  terminates  a  cause,  it 
remains  the  duty  of  the  court  to  supervise  and  direct  his  con- 
duct as  receiver,  and  to  make  whatever  orders  may  be  neces- 
sary from  time  to  time  to  settle  the  rights  of  all  parties  claim- 
ing an  interest  in  the  estate;  and  any  such  order,  if  final  in 
its  nature,  as  to  the  particular  parties  and  matters  affected  hv 
it,  may  be  the  subject  of  a  separate  appeal:  Links  v.  Connecti- 
cut River  Banking  Co.,  6ft  Conn.  277,  283,  33  Atl.  1003. 

The  judgment  appointing  the  plaintiff  receiver  did  not 
specifically  authorize  him  to  bring  suit  at  his  option  either 
in  his  own  name  as  receiver  or  in  that  of  the  defendant,  nor 
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to  oniploy  counsel  to  represent  tlie  defendant,  before  tlie  En;^- 
Jish  courts,  nor  to  bring  any  suit  to  collect  the  circuit  courc 
jndiiincnt.  It  was  within  tlie  power  of  the  superior  court, 
by  a  supplementary  order,  to  authorize  any  such  forms  of 
J. roi  coding,  so  far  as  they  might  be  necessary  to  accomplisii 
tlip  luirposes  of  the  receivership.  It  is  not  impossible  that  a 
suit  on  the  judgment  in  the  name  of  the  plaintiff  as  assignee 
may.  under  the  rules  of  English  law,  be  deemed  requisite  as 
a  step  toward  enforcing  the  obligation  of  the  contract  be- 
tween the  defendant  and  the  Mexican  Land  and  Colonization 
Company,  Limited,  in  favor  of  the  defendant's  creditors.  In 
such  case  he  could  as  properly  sue  in  his  OAvn  name  as,  if  th'" 
judgment  had  never  been  assigned  to  him,  he  could  have  sued, 
with  the  consent  of  Bates  and  by  permission  of  the  court,  in 
the  name  of  Bates. 

The  order  now  in  question,  however,  went  be3'ond  this.  It 
authorized  him  to  bring  suits  to  collect  the  judgment,  in  his 
name  as  receiver,  or  in  that  of  the  defendant  "or  otherwise,'' 
and  to  maintain  any  such  suits  then  pending,  and  to  em- 
ploy counsel  to  represent  the  defendant,  if  a  party  to  any 
such  suit,  either  as  plaintiff  or  defendant.  It  was  an  error 
to  empower  the  receiver,  in  a  suit  in  which  he  might  be  a 
plaintiff  and  the  company  of  which  he  is  such  receiver  a  de- 
fendant, to  employ  counsel  to  represent  the  company.  There 
could  be  no  object  in  any  such  proceeding  for  making  the 
T'ompany  a  defendant,  except  to  support  an  adjudication  affect- 
ing *^''^  its  rights:  and  when  thus  brought  in  as  a  party,  it 
must,  like  every  other  defendant  in  a  court  of  justice,  be  ac- 
cord':'d  an  opportunity  to  be  heard  and  fairly  heard:  McVeigh 
v.  T'nited  States,  if  Wall.  259.  267.  A  defense  to  be  die 
tated  by  the  plaintiff  in  the  cause  is  no  defense. 

Thore  is  nothing  in  the  objection  that  the  order  appealed 
from  is  a  money  judgment  in  favor  of  the  plaintiff,  although 
his  complaint  asked  for  no  such  relief  and  laid  no  foundation 
for  it.  It  is  simply  what  it  is  entitled,  an  "Order  upon  mo- 
tion for  permission  to  the  receiver  to  bring  suits  and  otli^>r 
act',  and  confirming  the  claim  of  Clarence  L.  Barber."  It 
settled,  for  the  purposes  of  tlie  cause,  the  validity  and  amount 
of  this  claim,  but  did  not  chan<re  its  character  or  merge  the 
judgment  upon  which  it  rested. 

There  is  error  only  in  the  form  of  the  order  in  the  particu- 
lar above  stated,  and  the  cause  is  remanded  to  the  superior 
court  for  the  correction  of  the  order,  so  that  it  shall  not  pur- 
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port  to  empower  the  plaintiff  to  control  the  course  of  the  de- 
fendant in  any  suit  in  which  he  may  appear,  either  individually 
or  as  receiver,  as  an  adverse  party  to  it. 

In  this  opinion  Torrance,  C.  J.,  and  Hall  and  Prentice,  JJ., 
concurred. 

HAMERSLEY,  J.,  concurring  in  result.  I  concur  in  the 
results  reached  by  the  court,  in  the  propositions  involved  in 
those  results  and  upon  which  they  rest,  as  appears  in  the 
opinion,  and  in  the  mandate  to  the  superior  court,  so  far  as  it 
goes,  but  I  think  it  should  go  further. 

The  order  appealed  from  contains  two  distinct  and  inde- 
pendent orders,  made  in  response  to  separate  an  inde- 
pendent motions,  as  appears  in  the  statement  of  facts.  The 
first  grants  permission  to  the  receiver  to  exercise  his  discretion 
in  bringing  suits,  and  in  the  manner  of  bringing  suits  as  au- 
thorized by  the  judgment  of  June  22,  1900 ;  this  appears  in  the 
first  three  sentences  of  the  order.  The  second  confirms  the 
claim  of  Clarence  L.  Barber,  presented  to  the  receiver  in  pur- 
suance of  the  order  limiting  the  *^^  time  for  presentation  of 
claims,  and  allowed  by  the  receiver;  this  appears  in  the  remain- 
ing portion  of  the  order. 

The  main  ground  of  appeal  is  that  each  order  is  in  fact  a 
further  judgment  rendered  after  a  final  judgment. 

The  judgment  of  June  22d  found  the  material  issues  raised 
by  the  pleadings  in  favor  of  the  plaintiff,  and  thereupon 
granted  the  relief  demanded  in  the  prayer  for  relief.  There 
is,  and  can  be,  no  contention  but  that  this  judgment,  as  af- 
firmed by  this  court  (Barber  v.  International  Co.,  73  Conn. 
587,  48  Atl.  758),  is  final  between  the  parties  to  the  complaint, 
and  cannot  be  amended  by  a  further  judgment  between  the 
parties,  in  respect  to  the  allegations  of  the  complaint  and  tho 
relief  demanded.  It  is  equally  clear  that  the  judgment  doe^ 
not  terminate  the  cause;  it  remains  the  duty  of  the  court  to 
administer  the  relief  granted,  by  supervising  the  conduct  of 
the  receiver  and  making  such  orders  as  may  be  necessary  to 
settle  the  rights  of  all  parties  to  the  receivership  proceedings. 

The  relief  demanded  and  granted  was  the  appointment  of  :i 
receiver  to  receive  and  collect  debts  due  the  defendant,  and 
other  property  belonging  to  it,  and  to  enforce  rights  belonging 
to  it;  and  for  such  purposes  to  maintain  suits  in  any  juris- 
diction, which  may  be  necessary  to  obtain  payment  of  ?ai'1 
debts  or  enforcement  of  said  rights,  and   especially  to  bring 
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such  suits  in  England,  in  order  to  enforce  against  the  English 
eoni])any  the  contract  of  May  4,  1889,  made  between  that  com- 
]-)any  and  the  defendant.  The  equity  in  the  plaintiff  enforce- 
able against  the  defendant,  held  to  support  the  judgnienr, 
and  the  nature  and  extent  of  the  relief  granted  by  that  judg- 
ment for  the  purpose  of  enforcing  such  equity,  appear  in  the 
record  of  the  former  appeal;  it  is  also  included  in  the  record 
now  before  us,  and  in  the  opinion  announcing  our  affirmance  of 
the  final  judgment. 

The  first  order  now  appealed  from  purports  to  give  special 
authority  to  the  receiver  to  bring  suits  in  the  English  courts, 
and  a  wide  discretion  as  to  his  mode  of  procedure.  Such  per- 
mission, of  course,  applies  to  suits  authorized  by  the  judgment 
of  June  22,  1900,  as  stated  in  the  motion  asking  for  permis- 
sion; that  is,  to  suits  necessary  for  the  purpose  of  ^****  tha 
receivership  established  by  the  judgment.  Whether  or  not 
there  is  necessity  for  this  special  permission  is  a  question  noc 
before  us;  such  permission  is  clearly  not  a  judgment,  nor  ]s 
it  an  order  settling  any  rights  of  parties  to  the  receivership 
proceedings. 

But  this  order  goes  further.  It  purports  to  give  the  re- 
ceiver, and  possibly  the  plaintiff,  authority  to  make  the  de- 
fendant corporation  a  defendant  in  suits  he  may  bring  against 
it,  and  authority  to  enter  an  appearance  for  it  and  to  dictate 
its  defense.  Such  authority  plainly  gives  relief  not  authorized 
by  the  final  judgment,  and  is  not  only  inconsistent  with  that 
judgment,  but  inconsistent  with  principles  that  limit  all  judi- 
cial action.  Whether  regarded  as  an  order,  or  as  a  further 
judgment  after  final  judgment,  it  is  invalid. 

The  second  order  is  in  legal  effect  a  mere  confirmation  of  a 
creditor's  claim  allowed  by  the  receiver.  However  inappro- 
priate its  language  may  be,  its  legal  effect  is  certain.  It  is  not 
an  adjudication  between  Barber  and  the  company  as  i^laintilT 
and  defendant  in  the  action,  in  respect  to  the  allegations  of 
the  complaint,  but  is  simply  a  determination  upon  motion  of 
the  receiver  in  respect  to  a  creditor's  claim  filed  with  ihe  re- 
ceiver in  pursuance  of  the  order  limiting  the  time  for  presen- 
tation of  claims,  settling,  for  the  purposes  of  the  receivership 
proceedings  and  distribution  of  assets,  the  validity  and  amount 
of  the  claim.  It  is  not  a  money  judgment  against  the  de- 
fendant, nor  is  it  a  further  judgment  rendered  after  a  final 
judgment. 

We  hold  that  a  portion  of  the  order  is  invalid,  because  it 
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attempts  to  add,  to  tlic  relief  granted,  further  relief  incon- 
sistent with  the  final  judgment  and  obnoxious  to  settled  prin- 
ciples of  law. 

We  hold  that  other  portions  of  the  order  are  not  invalid,  be- 
cause they  are  not  inconsistent  with,  and  do  not  add  to,  the 
relief  granted  by  the  final  judgment;  because  they  are  merely 
discretionary  orders  in  the  administration  of  that  relief  for 
the  pnrposes  of  the  receivership  as  defined  by  the  judgment. 

It  is  therefore  proper  that  the  order  should  be  remanded 
^'^'^  not  only  for  the  excision  of  that  part  which  is  invalid,  but 
also  for  the  correction  of  the  remainder,  whose  validity  depends 
on  our  construction  of  the  language  in  which  it  is  expressed, 
60  that  the  language  may  clearly  conform  to  the  true  meaning 
and  legal  effect  of  the  order  as  determined  by  our  decision. 
The  claim  that  we  have  no  control  over  the  language  of  the 
order,  under  such  circumstances,  seems  to  me  unfounded. 

It  is  suggested  that  having  determined  the  meaning  of  the 
order  upon  the  language  used,  the  correction  of  that  language 
so  as  to  conform  to  the  meaning  given  it  is  unnecessary;  aiul 
tliat  the  language  used,  in  view  of  our  construction,  can  do  no 
harm.     Probably  this  is  true;  certainly  it  can  do  no  good. 

The  record  shows  no  reason  for  the  use  of  such  pcculijr 
phraseology,  and  no  reason  was  advanced  in  argument  exociit 
tlie  statement  of  plaintiff's  counsel  that  it  was  dictated  by  ilie 
plaintiff's  English  counsel  in  litigation  pending  in  England  be- 
tween the  plaintiff  and  the  English  company. 

It  is  undoubtedly  true  tliat  tlio  order  is  not  made  for  homo 
consumption.  There  is  nothing  in  this  jurisdiction  upon  which 
it  can  operate,  and  it  can  have  no  force  elsewlicre  except  that 
which  may  be  given  it  by  a  foreign  court.  There  seems  all  the 
more  reason,  therefore,  for  exactness  in  framing  ihe  order.  In 
such  case  harmlessness  can  hardly  be  afhrmcd  of  language 
wliieh  requires  judicial  construction  to  impress  upon  it  a  mean- 
ing necessary  to  su]iport  the  validity  of  the  order. 

The  order  should  be  rcmanrled  to  the  superior  court  fnr 
correction  of  the  error  in  subsiance.  and  that  the  language  r^f 
the  remaining  portion  may  1)o  reformed  so  as  to  clearly  o\'i>ress 
tlie  true  meaning  and  legal  effect  of  the  order  as  settled  by  the 
decision  and  opinion  of  the  court. 


A  Jvdpment  is  not  a  contract  in  the  full  sense  of  the  term:  See. 
Anglo-American  Provision  Co.  v.  Davis  Provision  (Jo..  K^fl  N.  Y.  JinCi, 
62  N.  E.  587,  88  Am.  St.  Rep.  608,  and  cases  cited  in  the  cross-ref- 
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pronce  note  thereto.  A  judgment  has  been  held  not  to  he  a  con- 
tract within  the  meaning  of  the  statute  of  limitations:  See  Dudlev 
V.  Lindsey,  9  B.  Mon.  486,  50  Am,  Dee.  522;  Dore  v.  Thornburgh,  90 
Tal.  64,  25  Am.  St.  Eep.  100,  27  Pac.  30.  State  courts  must  give  the 
same  force  and  effect  to  a  judgment  of  a  circuit  court  of  the  United 
States  that  they  give  to  a  judgment  of  a  court  of  their  own  state: 
Oceanic  etc.  Co.  v.  Compania  etc.,  134  N.  Y.  461,  30  Am.  St.  Rep. 
685,  31  N.  E.  987.  See,  too,  Wonderly  v.  Lafayette,  150  Mo.  635,  73 
Am.  St.  Eep.  474,  51  S.  W.  745. 
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ILLINOIS. 


FRIEDMAN  v.  LESHER. 

[198  111.  21,  64  N.  E.  736.] 

APPELLATE  PROCEDURE— Final  Judgment.— The  jud^ent 
of  the  appellate  court  reversing  and  remanding,  with  instructions 
to  proceed  in  conformity  with  the  views  expressed  in  the  opinion,  is 
final,  and  hence  may  he  reviewed  on  appeal,      (p.  258.) 

RES  JUDICATA— Judgment,  When  not  Final  so  as  to  Support 
Plea  of. — A  judgment  of  the  appellate  court  reversing  a  caust.'  ami 
remanding  it  without  directions  is  not  final  so  as  to  support  the  plea 
of  res  adjudicata.     (p.  258.) 

PREFERENCES— Right  of  a  Creditor  to  Make.— Though  the 
law  looks  with  favor  upon  the  equitable  distribution  of  the  assets 
of  an  insolvent  among  his  creditors,  it  gives  him  the  right  to  jirefer 
one  creditor  to  others,     (p.  259.) 

AN  EXECUTION  Lien  Attaches  to  All  the  Property  of  the  De- 
fendant Subject  to  Execution  when  it  comes  into  the  hands  of  the 
sheriff,  and  has  precedence  over  an  assignment  for  the  benetit  of 
creditors,  which  has  not  before  that  time  become  legal  and  perfect, 
FO  as  to  vest  title  in  the   assignee,     (p.    259.) 

RATIFICATION  of  an  Unauthorized  Act,  Though  in  Other 
Respects  It  Relates  Back  to  the  Date  of  Such  Act,  Cannot  do  so  to 
the  Prejudice  of  Intervening  Rights.  Hence  the  ratification  of  an 
vi'.authorized  assignment  for  the  benefit  of  creditors  cannot  give  it 
precedence  over  the  lien  of  an  execution  received  by  a  sheriff  befort^ 
such  ratification  by  the  making  of  the  unauthorized  assignment,  (p. 
259.) 

CORPORATIONS— Assignment  for  the  Benefit  of  Creditors  of. 
Neither  the  president,  vice-president,  nor  any  other  officer  of  a  cor- 
poration has  authority  to  make  an  assignment  in  its  behalf  for  the 
benefit  of  its  creditors  unless  previously  authorized  by  resolution  of 
its  board  of  directors,     (p.  259.) 

CORPORATIONS— President^  Authority  of  to  Make  an  Assign- 
ment.—The  Fact  that  the  President  of  a  Corporation  Owns  a  Large 
Majority  ol  Its  Capital  Stock  does  not  give  him  power  to  execute 
in  its  behalf  an  assignment  for  the  benefit  of  its  creditors,     (p.  260.) 

(256) 
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John  S.  Stevens,  for  the  plaintiff  in  error. 

Alden,  Latham  &  Young,  for  the  defendants  in  error. 

^^  WILKIN,  J.  The  M.  H.  Vehon  Company  was  incor- 
porated under  the  laws  of  this  state  February  28,  1895,  with  a 
capital  stock  of  $6,000.  The  shares  of  stock  were  $100  each, 
of  which  Morris  M.  Vehon  owned  four,  A.  Strumpf  six,  and 
Marie  H.  Vehon  fifty.  These  three  stockholders  were  the 
directors  of  the  company,  Morris  H.  Vehon  being  the  presi- 
dent, and  Marie  H.  Vehon,  his  wife,  vice-president.  Withiii 
a  year  of  its  organization  the  company  became  embarrassed 
financially.  Prior  to  February  10,  1896,  it  had  executed  to 
Jacob  H.  Lesher  and  John  H.  Bobo,  as  J.  H.  Leslier  &  Co.,  a 
judgment  note  for  $1,500.  On  the  evening  of  June  5tii, 
]^Iorris  H.  Vehon,  the  president  and  general  manager  of  the 
company,  suddenly  died.  On  the  following  morning  Marie  11. 
A'ehon,  as  vice-president,  without  authority  from  the  board 
of  directors,  executed  and  delivered  a  deed  of  voluntary  as- 
signment, under  the  statute,  for  the  benefit  of  the  company"? 
creditors.  That  instrument  was  recorded  at  9:25  A.  M.  June 
6th,  and  filed  with  the  clerk  of  the  county  court  at  9:30  A.  ls\. 
the  same  morning,  At  9:27  A.  M.  of  the  same  day  Lesher  & 
Co.  entered  a  judgment  in  the  circuit  court  of  Cook  county 
upon  their  note,  for  $1,550,  and  caused  an  execution  to  be  im- 
mediately issued,  which  was  delivered  to  the  sheriff  of  the 
county  at  9:35  A.  M.,  and  he  instructed  to  levy  upon  the 
1  angible  property  of  said  M.  H.  Vehon  Company.  On  reaching 
the  company's  place  of  business  lie  found  the  assignee  in  pos- 
session of  the  same  and  of  all  its  property,  and  he  tberefore 
returned  the  exeemion  at  tlie  end  of  ninety  days,  unsatisfied. 
About  8  o'clock  P.  M.  of  the  same  day,  June  6,  1896,  the  two 
surviving  directors  met  and  ratified  the  making  of  the  assign- 
ment. Claims  were  filed  against  the  insolvent  estate  amouTit- 
ing  to  '-^  $9,234.22,  $1,629.04  of  which  was  the  claim  of  Lesh- 
er &  Co.,  $1,557.16  of  that  amount  being  the  judgment  by  con- 
fession so  obtained  on  the  6th  of  June,  for  which  they  claimed. 
a  lien  upon  the  company's  assets  and  priority  over  the  other 
creditors.  The  total  assets  of  the  insolvent  estate  wert- 
$2,738.93.  LTpon  the  hearing  in  the  county  court  the  claim  of 
priority  was  sustained  and  the  assignee  directed  to  pnv  fhr^ 
judgment  in  full.  The  assignee  prosecuted  an  appeal  from 
that  order  to  the  appellate  court  for  the  first  district.  The 
branch  of  that  court  to  which  the  record  was  assigned  re- 
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versed  the  order  of  the  county  court  and  remanded  the  cause 
generally.  It  was  then  stipulated  hy  the  parties  that  the 
c-ause  should  he  reheard  upon  the  complete  record  as  filed  iu 
the  appellate  court  on  the  appeal,  "and  such  other  evidence  as 
either  of  the  parties  might  offer."  Upon  that  hearing  an  order 
was  entered  by  said  county  court  January  12,  1901,  denying 
the  petition  of  Lesher  &  Co.  for  a  preference,  but  allowing 
their  claim  as  a  general  claim  against  the  assigned  estate. 
From  that  order  they  prosecuted  an  appeal  to  the  appellate 
court  for  the  first  district,  which,  on  December  12,  1901,  filed 
an  opinion,  in  which  it  was  stated  that  the  judgment  of 
the  county  court  was  reversed  and  the  cause  remanded 
to  that  court  for  further  proceedings  in  conformity  with  the 
views  expressed  in  the  opinion.  It  seems  that  the  clerk,  in 
entering  the  order  of  remandment,  made  it  read,  "such  further 
proceedings  as  to  law  and  justice  may  appertain."  Subse- 
quently, at  the  same  term,  the  appellants  entered  a  motion  to 
correct  that  entry  so  as  to  make  it  conform  to  the  judgment 
actually  rendered,  as  shown  by  the  opinion  filed,  which  motion 
was  allowed,  but  instead  of  amending  the  former  order  made, 
the  clerk  entered  an  original  one,  "remanding  the  cause  for 
further  proceedings  in  accordance  with  the  views  herein  ex- 
pressed." Thereupon  a  further  motion  was  made  on  Februarv 
15,  1902  (as  shown  by  the  additional  record  heretofore  allowed 
to  be  filed  in  this  ^*  court),  to  correct  said  last-mentionod 
mistake,  which  was  granted  and  the  final  judgment  correclod 
so  as  to  read:  "The  order  and  judgment  of  the  county  court  of 
Cook  county  in  this  behalf  rendered  be  reversed,  ....  and 
that  this  cause  be  remanded  to  the  county  court  of  Cook  coiml  v 
for  further  proceedings  in  accordance  with  the  views  expres^O'! 
in  the  opinion  of  this  court  this  day  filed  herein."  From  tliar 
judgment  the  plaintiff  in  error,  assignee  of  the  M.  H.  Yelioii 
Company,  prosecut'es  this  writ  of  error. 

The  defendants  in  error  have  entered  their  motion  to  dismiss 
the  writ  upon  the  ground  1hat  the  judgment  of  the  appellate 
court  is  not  final,  which  motion  has  been  taken  with  the  rase. 

Tlie  proceeding  in  the  county  court  was  an  equitable  or 
chancery  proceeding.  The  only  issue  in  tbat  court  wa* 
whether  or  not  defendants  in  error  were  entitled  to  a  prefer- 
ence over  the  other  creditors  of  the  estate.  The  court  found 
the  issue  against  the  claimants.  The  appellate  court,  it  is 
true,  reversed  the  judcrment  and  remanded  the  ranse  to  tlT» 
county  conrt.  but  it  did  so  with  speei.il  directions  to  proceed 
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Bccorcling  to  the  views  expressed  in  its  opinion,  which  opinion 
finally  disposed  of  the  issue  helow.  If  the  cause  had  Ixen  re- 
instated in  the  count}'  court,  all  that  court  could  do  would  he 
to  carry  into  elToct  the  directions  of  the  appellate  court.  Sec- 
tion 90  of  the  practice  act  allows  appeals  from  and  writs  of 
error  to  the  appellate  court  in  all  cases  where  the  judgmeni, 
order  or  decree  of  that  court  is  such  that  no  further  proceeding*; 
can  be  had  in  the  court  ])elow  except  to  carry  into  effect  its 
mandate  and  directions:  Kurd's  Stats.  1899,  p.  1297:  Engie- 
wood  Connecting  Ry.  Co.  v.  Chicago  etc.  R.  E.  Co.,  117  111.  Gil, 
6  K  E.  684;  Platte  Valley  State  Bank  v.  National  Livestock 
Eank,  155  111.  250,  40  X.  E.  621.  Had  the  order  of  remand- 
nient  been  general,  or  with  directions  to  the  court  helow  to 
proceed  as  the  order  was  first  entered — that  is,  for  "such  fur- 
ther proceedings  as  to  law  and  ^^  justice  shall  appertain"' — 
then  the  case  would  have  been  opened  up  in  the  county  court 
generally;  or  if  the  action  had  been  at  law,  in  which  case  either 
party  would  be  entitled  to  a  jury,  tbe  order  would  not  have 
l)cen  final,  within  the  meaning  of  the  statute.  On  this  record 
we  entertain  no  doubt  that  by  the  terms  of  the  statute  a  writ 
of  error  will  lie,  and  therefore  the  motion  to  dismiss  will  be 
denied. 

On  the  merits  of  the  case  it  is  first  insisted  by  the  plaint  ill 
iu  error  that  the  judgment  of  the  branch  appellate  court  on 
the  first  appeal  from  the  order  of  the  county  court  is  res 
j\idicata.  With  this  contention  we  cannot  agree.  The  judg- 
nient  of  tliat  court  reversed  the  decree  of  the  county  court  and 
remanded  the  cause  without  directions.  Lasher  &  Co.  could 
tiot  have  prosecuted  an  appeal  or  sued  out  a  writ  of  error  ta 
review  that  judgment,  because  it  was  not  final.  It  could  not, 
therefore,  be  conclusive  between  the  parties:  Linington  v. 
Strong,  111  111.  152;  Henning  v.  Eldridge.  146  111.  305,  33  N. 
E.  754;  Board  of  Trade  v.  Nelson,  162  111.  431,  53  Am.  St. 
Rep.  312,  44  N.  E.  743.  Nor  did  the  parties  understand  or 
treat  that  judgment  as  an  estoppel  upon  the  second  hearing. 
They  stipulated  for  the  introduction  of  further  evidence,  and 
very  material  and  important  additional  testimony  was  offered, 
overcoming  completely  the  presumption,  as  held  by  the  bran-^li 
appellate  court,  that  the  board  of  directors  had  authorized  the 
assignment  made  by  the  vice-president.  The  judgment  of 
reversal  by  the  branch  appellate  court  could  have  no  proper 
bearing  upon  the  merits  of  the  case  on  the  second  hearing. 
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The  law  iindoiiljtcdly  looks  with  favor  upon  an  equitable 
distribution  of  the  assets  of  an  insolvent  among  all  his  or  its 
creditors,  but  in  doing  so  it  caimot  ignore  the  legal  right  of 
a  creditor  to  a  preference  over  others,  where  that  right  is 
legally  established.  When  the  execution  in  favor  of  Lesher  v'v: 
Co.  came  into  the  hands  of  the  sheriff  of  Cook  county  it  at 
once  became  a  lien  upon  all  the  property  and  assets  of  the  de- 
fendant, the  M.  H.  Vehon  ^^  Company,  then  liable  to  execu- 
tion (Kurd's  Stats.  1899,  c.  77,  sec.  9),  and  therefore,  unless 
the  rights  of  the  assignee  had  at  that  very  time  legally  at- 
tached, the  execution  creditors  were  entitled  to  the  preference 
given  them  by  the  judgment  of  the  appellate  court.  This 
question  must,  we  think,  depend  upon  the  validity  of  the  as- 
signment made  by  Mrs.  Marie  II.  Vehon  on  behalf  of  the  com- 
pany, as  its  vice-president,  at  the  time  it  was  executed  and 
filed  in  the  county  court,  because  the  execution  was  delivered 
to  the  sheriff  before  the  ratification  of  that  assignment,  and 
although  the  afifirraance  or  ratification  of  an  unauthorized  act 
will  relate  back  to  the  date  of  the  act,  it  cannot  be  held  to  d.> 
so  to  the  prejudice  of  intervening  rights:  State  Nat.  Bank  v. 
Union  Nat.  Bank,  1C8  111.  519,  48  N.  E.  82;  Norton  v.  State 
Nat.  Bank,  102  Ala.  420,  14  South.  872.  This  we  do  not 
understand  counsel  for  the  plaintiff  in  error  to  deny.  Nor  can 
it  be  denied,  as  a  general  rule,  that  neither  the  president,  vice- 
president  or  other  officer  of  a  corporation  can  lawfully  make 
an  assignment  for  the  benefit  of  creditors  without  being  au- 
thorized to  do  so  by  the  board  of  directors.  "Unless  otherwise 
provided  by  statute,  the  general  rule  is,  that  a  corporate  as- 
signment must  be  executed  by  the  board  of  directors,  or  a 
quorum  thereof,  at  a  meeting  duly  called  for  that  purpose,  or 
by  the  president  or  some  other  officer  of  the  corporation,  as 
authorized  by  the  directors":  3  Am.  &  Eng.  Ency.  of  Lavr, 
2d  ed.,  24,  and  cases  cited  in  note  2;  4  Thompson  on  Corpora- 
tions, see.  4030:  State  Nat.  Bank  v.  Union  Nat.  Bank,  ir.S 
111.  519,  48  N.  E.  82. 

Plaintiff  in  error,  by  the  arcrument  of  counsel,  bases  his  ca--G 
upon  the  proposition  that  "the  execution  of  the  assignment, 
under  the  circumstances  of  this  case,  was  effectual,  as  bein:^ 
a  proper  exercise  of  the  power  vested  in  the  vice-president."' 
We  have  examined  with  care  the  authorities  cited  in  support 
of  the  statement  and  do  not  think  they  are  in  point,  and  we 
have  been  unable  to  discover  authority  for  holding,  in  a  case  like 
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this,  where  it  expressly  appears  that  the  assignment  was  made 
without  '^"^  any  authority  whatever  from  the  directors  of  the 
rorporation,  that  the  right  to  do  so  may  he  implied.  It  is  per- 
liajis  true  that  in  the  absence  of  proof  to  the  contrary  sucli 
<iuihority  would  be  presumed.  But  that  is  not  this  case.  The 
]>resident  being  dead,  the  vice-president  could,  under  the  ex- 
igencies of  the  case,  act  in  his  stead;  but  neither  she  nor  the 
ynosident  could  convey  or  transfer  the  property  of  the  corpora- 
tion without  the  consent  of  the  board  of  directors,  who  alone 
"were  authorized  to  represent  the  stockholders.  It  is  true,  the 
vice-president  owned  a  large  majority  of  the  shares  of  stock; 
but  that  fact  could  not  vest  her  with  any  additional  power. 
T'!ven  if  it  were  true  that  a  crisis  in  the  business  of  a  corpora- 
lion  would  justify  the  president  (or  vice-president)  to  make 
^\\  assignment  of  its  property  without  authority  from  the 
directors — which  we  do  not  concede — we  are  unable  to  see  m 
■iliis  case  that  there  was  such  a  crisis.  The  company  was  mani- 
fr'stlv  insolvent  for  a  long  time  prior  to  the  assignment,  and 
ihe  oT-ily  motive  apparent  for  making  it  at  that  particular  time 
M-n<:  to  prevent  the  defendants  in  error  from  gaining  a  prefer- 
rnce  over  other  creditors.  Within  a  few  hours  after  the  deed 
was  executed  a  meeting  of  directors  was  called  and  held,  at 
•^'liir-h  the  assignment  was  ratified.  There  is  nothing  to  sho^v 
iliat  the  emergency  rotpiircd  tbe  action  of  the  vice-president 
before  that  meeting  could  be  called,  except  the  purpose  of  pre- 
venting the  defendants  in  error  from  collecting  their  debt-- 
an  emergencv  or  (-risis  which,  if  not  alwavs.  generally  prompts 
an  assignment  for  the  benefit  of  creditors. 

We  are  of  the  opinion  that  tbe  judgment  of  tbe  appellat'"' 
c-ourt  is  \r\  conformity  with  ilie  law  and  facts  as  shown  by  the 
record,  and  it  ^^■i^  accordincrlv  be  affirmed. 


A  D(htnr  in  FaiJinfj  i^i rcitni.'^fajirf.i  mn\-  profor  one  of  his  cro'litnri^ 
to  tho  oxrlnsion  of  ,.11i(-r«:  Sliiblor  v.  Hartley,  201  Pa.  St.  d'^G,  rv^ 
Arl.  P."0.  SS  Am.  St.  Rep.  Sll,  ami  oases  cited  in  the  eross-referenee 
jmte  thereto.  And  this  riile  is  aji[dieal>]e  to  a  rorporation  ilelitor: 
Vil'cnn  V.  Stevens.  120  Aln.  CC-,0.  '29  South.  R7S.  S7  Am.  St.  Rep.  S6, 
and   eases  cited  in  the  eross-referenee  n'de  thereto. 

\  )t  [ftstifjnrw-nf  for  thr  Bfit^flf  of  Creditors  liv  an  insrdvent  enrn^ira- 
+  inr,  nrist  be  mnde  }<v  ri^so^ntion  nf  flio  bon-rl  of  direefors:  C'nlrTiv^r 
■Pnrer  Co.  V.  TTnskell  ete.  Print,  ("c.  T)4  ^h^.  S.'^l.  Gfi  Am.  St.  Pnn. 
4'0~<.  4."  S.W.  n]5.  An  assiqriiment  "hy  the  proper  corporate  officers,  liv 
nrthoritv  of  the  directors,  is  valid,  however,  witliont  a  vote  of  the 
Ftoetcholders;  Pnrker  v.  Carolina  Sav.  Bank,  53  S.  C.  583,  69  Am.  St. 
Eep.  8S8,  31  S.  E.  673. 
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BAKER  V.  McCLURG. 

[198  111.  28,  64  N.  E.  701.] 

FIXTUEES  Placed  in  a  Building  for  the  Purpose  for  Which  It 
was  Erected. — The  fact  that  a  building  is  erectdl  in  accordance  with 
plans  approved  by  the  intended  lessees  for  the  purpose  of  carrying; 
on  their  business  as  bakers,  and  for  that  purpose  is  fitted  up  witii 
ovens,  does  not  establish  that  such  ovens  ami  the  trade  fixtures  con- 
nected therewith  and  placed  in  the  building  by  the  tenants  becoiiKi 
a  permanent  part  thereof,  so  as  to  lose  their  character  as  trade  h\- 
tures  and  render  their  removal  at  the- expiration  of  tlie  term  unlaw- 
ful,    (p.   264.) 

FIXTURES— Removal  of— When  does  not  Injure  Building  so 
as  to  be  Forfeited. — That  the  removal  of  an  oven  will  leave  the  orig- 
inal openings  in  two  floors,  as  well  as  in  the  cement  floor  of  the 
basement,  and  that  such  removal  must  be  by  taking  down  the  oven^ 
trick  by  brick,  does  not  prove  that  the  ovens,  when  affixed  bv 
the  tenant,  became  a  part  of  the  realty,  nor  that  their  removal 
would  necessarily  injure  the  freehold,     (p.  264.) 

FIXTURES— Removal  of  Which  will  Change  Their  Identity 
and  Character. — That  the  taking  down  of  ovens  brick  by  l)ri<'k  and 
removing  the  iron  of  the  structure  piece  by  piece  would  change  the 
form  of  the  original  structures  for  the  time  being  is  clear,  but  tliis 
change  in  the  identity  and  character  of  the  fixtures  is  not  sufficient 
to  make  their  removal  unlawful,      (p.   265.) 

FIXTURES— Trade— Tests  of  Removability  of.— To  det'^rniine 
the  irremovable  character  of  fixtures  three  tests  are  by  the  modern 
authorities  applied,  viz.:  1.  Actual  annexation  to  the  realty  or  some 
appurtenant  thereto;  2.  Application  to  the  use  or  purpose  to  which 
that  part  of  the  realty  with  which  it  is  connected  is  put;  and  o. 
The  intention  of  the  parties  making  the  annexation  to  make  a  per- 
manent accession  to  the  freehold,     (p.   268.) 

FIXTURES— Forfeiture  by  Taking  a  New  Lease.— Where,  at 
the  expiration  of  a  lease  during  which  trade  fixtures  had  been  erected 
on  the  premises  by  the  tenant,  a  new  lease  is  taken  by  him  contain- 
ing no  reservation  of  any  right  or  claim  to  fixtures  of  the  tenant 
still  remaining  on  the  premises,  and  no  recognition  of  his  right  to 
remove  thom,  they  cannot  be  removed  by  him  during  or  at  the  end 
of  the  new  lease,  notwithstanding  his  actual  possession  of  the  prem- 
ises has  been  continuous,      (p.  268.) 

FIXTURES— Cancellation  of  Old  Lease  and  Taking  New  Before 
the  Expiration  of  the  Term. — Where  a  member  of  a  partnersliip  wlii'h 
has  leased  premises  desires  to  retire  from  the  firm  and  to  be  release  1 
from  the  lease,  and  for  that  reason  a  new  lease  is  given  to  the  part- 
ner remaining  in  business  for  the  balance  of  the  original  Timmh. 
which  lease  is  out  a  reiteration  of  the  former  lease,  except  tlint  it 
contains  a  permission  to  the  lessee  to  make  an  assignment,  he  (lo<^'^ 
not  forfeit  his  right  to  remove  trade  fixtures  placed  on  the  prem- 
ises under  the  original  lease,     (p.  269.) 

Bill  to  Testrain  the  removal  of  certain  trade  fixture?.     Th«» 
trial   court   dismissed  the  bill.     An    appeal    was    taken    to    the 


2G3  AiMERiCAN  State  IvEroRTS^  Vol.  92.        [Illinois, 

branch  appellate  court  for  the  second  district,  where  the  fol- 
lowing opinion  was  pronounced: 

^**  ''AppelJanls  are  owners  of  premises  on  Green  street,  Chi- 
cago, upon  wliifh,  pursuant  to  an  agreement  ^'^  in  writing  made 
in  October,  1890,  they  erected  a  two-story  and  basement  brick 
building,  and  by  a  written  instrument  dated  January  15,  1891, 
leased  the  same  to  appellee  McClurg  and  one  George  C.  Aid- 
rich,  at  that  time  composing  the  firm  of  McClurg  &  Aldrich. 
The  building  was  erected  and  was  rented  to  be  used  for  a 
bakery.  Upon  taking  possession  under  their  lease  said  Mc- 
Clurg &  Aldrich  proceeded  to  erect  three  ovens  in  the  building, 
and  also  placed  therein  an  engine,  boiler,  shafting,  pulleys, 
wheels,  etc.  The  principal  oven,  called  a  'reel'  oven,  extended 
from  foundations  laid  in  the  earth  below  the  basement  floor, 
through  the  first  and  second  stories,  nearly  to  the  roof  of  the 
building.  Square  openings  had  been  left  in  the  several  floors, 
including  the  cement  floor  of  basement,  when  the  building  was 
erected,  pursuant  to  the  plans  and  specifications  agreed  upon 
between  the  parties,  in  order  to  enable  said  oven  to  be  so 
built.  This  oven  was  built  by  the  tenants  upon  foundations 
of  its  own,  contiguous,  but  not  attached,  to  tlie  north  wall  ot 
the  building.  These  foundations  were  laid  (necessarily,  bo- 
cause  of  the  projection  of  certain  of  the  footings  of  the  build- 
ing's foundations  within  the  space  to  bo  used  for  the  purpose) 
partly  upon  said  footings,  the  rest  of  the  oven's  foundation,-^ 
being  laid  upon  or  within  the  earth.  Upon  said  foundations 
an  arch  was  erected,  on  which  the  oven  stands.  The  other 
two  ovens  erected  by  the  tenants,  known,  respectively,  as  the 
*Fish  oven'  and  the  'Peterson  oven,'  rest  likewise  upon  sepa- 
rate brick  foundations,  in  part  resting  also  upon  the  footings 
of  tlie  building  wall,  but  do  not  extend  quite  to  the  basement 
ceiling.  The  boiler  is  inclosed  in  a  brick  masonry  jacket, 
peparate  from  the  brick  wall  of  the  boiler  room  in  which  it 
stands,  said  room  being  outside  of  and  connected  with  the 
main  building. 

"The  lease  to  ^FcClurg  &  Aldrich  provided  for  a  term  of 
ten  years,  from  .lanuary  15,  1891.  until  January  14,  1901.  A 
new  lease  was,  however,  made  for  the  balance  of  the  ^^  same 
term  by  mutual  agreement,  December  2,  1891,  owing  to  the 
withdrawal  of  Aldrich  from  said  firm  and  his  desire  to  he 
released  from  liability.  It  was  executed  by  and  between 
appellants  and  appellee  IMcClurg  alone.  Except  that  the 
lessee  is  McClurg  alone,  the  second  lease  is  in  substance  and 
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efTcct  practically  identical  M-ith  tlie  original.  Tt  contains, 
however,  one  additional  provision,  viz.,  a  consent  of  tli<i 
lessors  to  its  assignment  to  the  McClurg  Cracker  Company. 
The  business  of  McClurg  and  the  McClurg  Cracker  Company, 
together  with  the  leasehold  interest,  has  since  been  trans- 
ferred to  the  jSTational  Biscuit  Company,  but  no  formal  assign- 
ment of  the  lease    was  made  by  McClurg. 

''Just  before  the  expiration  of  the  end  of  the  term  the 
appellees  were  commencing  to  remove  the  ovens  and  fixtures, 
when  appellants  filed  a  bill  to  restrain  such  removal  and  ob- 
tained an  int-erlocutory  injunction.  Upon  hearing,  that  in- 
junction was  dissolved  and  the  bill  dismissed.  From  this  de- 
cree the  present  appeal  is  taken." 

OPINION. 

"The  question  to  be  determined  is,  whether  the  appellees 
are  entitled  to  remove  the  ovens,  engine  and  other  fixtures 
erected  by  them  upon  thfe  leased  premises  and  claimed  as  trade 
fixtures. 

"It  is  contended  in  behalf  of  appellants:  1.  That  the  build- 
ing upon  the  premises  leased  to  McClurg  &  Aldrich  January 
15,  1891,  was  erected  and  designed  as  a  bakery,  and  that  tlie 
ovens  were  erected  by  the  tenants  in  pursuance  of  the  sam'-" 
purpose  and  design  and  became  therefore  a  part  thereof;  2. 
That  the  removal  of  the  ovens  would  result  in  material  injury 
to  the  premises;  3.  That  such  removal  would  destroy  their 
identity  as  ovens  and  their  character  as  fixtures;  and  it  is 
iirged  the  law  is  that  fixtures  are  not  removable  wiiere  thev 
are  placed  in  a  building  to  carry  out  the  design  and  purpo>:» 
for  which  the  building  to  wliich  they  are  attached  was  erectc  1 
or  to  permanently  increase  its  value  for  occupation,  nor  where 
their  removal  would  injure  the  freehold  or  destroy  ^*  thcMr 
identity  as  fixtures.  In  the  second  place  it  is  contended  thiit 
when  the  original  lease  to  McClurg  &  Aldrich  was  canceled, 
appellee  McClurg  took  a  new  lease  of  the  same  premises  with- 
out reserving  therein  any  right  to  remove  the  fixtures  in  con- 
troversy, and  that  he  thereby  lost  the  right  to  remove  them, 
even  if  such  right  had  before  existed. 

"The  facts  in  the  case  are  mainly  settled  liv  stijuilatioii. 
There  are,  however,  according  to  appellants'  counsel,  two 
controverted  questions  of  fact,  viz..  whether  the  ovens  wer*^ 
erected  to  carry  out  the  purposes  for  which  the  huildinir  it- 
self was  designed,  and  what,  if  any,  injury  would  result  to 
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Ihe   prpniiscs   from    their   removal.     But   the   alleged    contrf)- 
ver.sy  is,  rather,  what  conclusions  are  to  be  drawn  from  con- 
ceded facts,  than  as  to  the  facts  themselves.     It  is  stipulated 
the  building  was  erected  in  accordance  with  plans  prepared 
and   submitted   to   the   lessees,    McClurg   &   Aldrich,   and   by 
them  approved  as  suitable  for  the  uses  to  which  they  were 
intending  to  put  it.     They  intended  to  and  did  use  it  as  a 
bakery,  and  with  that  intention  and  for  that  purpose  erected 
the  ovens  in  question.     So  far,  therefore,  as  the  building  was 
planned  for  the  purpose  for  which  the  tenants  intended  to 
use  it,  both  building  and   ovens  were  constructed  with  tlio 
same   unmediate   end   in   view.     But  it   does   not  necessaril/ 
follow  from  that  fact  that  the  ovens  and  trade  fixtures  be- 
came thereby  a  permanent  part  of  the  building,  or  so  entered 
into  and  influenced  its  character  and  construction  that  with- 
out them  the  ultimate  design  and  purpose  of  the  building 
would  be  frustrated.     It  is  doubtless  true  that  they  were  put 
in  for  the  same  purpose  for  which  the  building  itself  was  in- 
tended  during  the  term  of  the  lease;  but  that  fact  is  ntji: 
enough  to  justify  the   conclusion  that  the  building  was   de- 
signed and  intended  for  a  bakery,  and  nothing  else,  after  tli3 
expiration  of  the  term,  and  that  it  is  unsuited  to  other  uses. 
The  evidence  does  not  so  indicate.     The  only  material  differ- 
ence of  construction  ^^    distinguishing  it  from  other  buildings 
designed   for   any   business   requiring   the  use   of   machinery, 
appears  to  be  that  openings  were  left  in  the  floors  for  the 
erection  by  the  tenants  of  the  'reel'  oven.     With  these  closed, 
we  find  in  the  evidence  no  reason  to  suppose  that  the  building 
was  not  designed  and  is  not  adapted  for  any  of  the  ordinary 
uses   of   buildings   of  its  general   character  as   well   as   for   a 
bakery.     If   so,   the   bakery  fixtures  are  not  irremovable  be- 
cause  of    the  purpose  for    which   the    building  was  erected ; 
neither  did  they  enter  into  its  ultimate  design  and  purpose 
to  any  greater  extent  than  ordinary  trade  fixures  put  in  by  a 
tenant  and  suited  to  his  special  business.     Xor  is  it  apparent 
that  the  building  itself  will  be  injured  bv  their  removal.     It 
is  true,  the  removal  of  Ihe  'reel'  oven  would  leave  the  oriLn'nal 
openings  in  the  two  floors,  as  well  as  in  1he  cempnt  floor  of 
the  basement.     But   these   were   left   when   the   building   was 
erected,  and  if  they  should  be  filled  in  by  the  tenants  to  corre- 
spond with  the  rest  of  the  building,   as  may  be  the  lattor's 
dutv  in  equitable  compliance  with  their  covenants,  it  is  difli- 
eult  to  see  wherein  the  freehold  would  be  injured.     It  is  also 
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true,  cloiibtless,  Ihat  tlie  brick  struoture  of  the  oven?,  wlv'U 
removed,  would  have  to  be  taken  down  brick  by  brick :  but 
this  need  not  be  injurious  to  the  building  or  premises  if  the 
work  should  be  properly  done.  We  conclude,  therefore,  that 
the  facts  do  not  justify  the  conclusion  that  the  ovens  became 
necessarily  a  part  of  the  building  by  reason  of  the  puri)oses 
for  which  both  building  and  ovens  were  constructed,  nor  that 
the  removal  of  the  fixtures  would  necessarily  injure  the  free- 
hold. ^ 

"But  it  is  said  that  fixtures  are  not  removable  if  by  remov- 
ing them  their  identity  and  character  as  fixtures  are  de- 
stroyed. That  taking  down  the  ovens  brick  by  brick,  and  re- 
moving the  iron  of  the  structure  piece  by  piece,  would  change 
the  form  of  the  original  striictures  for  the  time  being  is  made 
clear  by  the  evidence  and  is  obvious.  It  could  never  again 
be  precisely  ths  same  ^^  structure  of  brick  and  mortar  as  bo- 
fore,  but  the  iron  work  would  doubtless  retain  its  identity  even 
though  taken  down  in  pieces  and  subsequently  re-erected,  and 
there  is  evidence  tending  to  show  that  the  ovens  can  be  profit- 
ably removed  and  re-erected  by  the  tenant. 

"The  ovens  in  question  were,  when  erected  by  the  le>-eo-, 
as  the  evidence  tends  to  show,  intended  for  trade  fixtures. 
This  intention  is  clearly  indicated  by  the  conduct  of  th'* 
tenants.  The  ovens  were  not  attached  to  nor  made  a  part  ot 
the  structure  of  the  building.  They  were  built  within  it  buc 
not  of  it.  They  were  not  joined  to  its  Avails  nor  to  its  foun- 
dations. These  facts  of  construction  certainly  tend  to  sustain 
the  contention  of  appellees  that  it  was  the  intention  at  th^^. 
time  they  were  put  up  to  have  them  removable.  Ther<^  is 
other  evidence  of  such  intention  and  understanding  afforded 
by  the  bills  of  sale  transferring  the  machinery,  fixtures,  ovens, 
etc.,  from  Aldrich  to  McClurg,  from  ^NtcClurg  to  the  cracker 
company,  and  from  the  latter  to  the  biscuit  company.  Tliat 
this  was  also  the  view  of  the  landlords  is,  we  think,  apparent 
from  the  conduct  of  the  latter.  One  of  the  appellants  tesii- 
fies  to  having  visited  the  premises  shortly  before  the  expi!-;'.- 
tion  of  the  term  of  the  leases,  looking  the  fixtures  all  iiv.t. 
including  the  engine,  boiler,  shaftings  and  steam  heaii'i'.f 
plant,  and  asking  appellee  McClurg  'to  put  a  price  on  it.  ar:.i 
also  to  include  the  ovens.'  He  states  that  ^IcClurg  told  liiia 
he  would  not  include  the  ovens,  and  that  afterward  h>' 
(appellant)  'again  asked  him  to  throw  in  the  ovens;  we  would 
buy  the  whole  thing.'     Whatever  may  be  the  effect  of  this 
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testimony  in  other  respects,  it  does  tend  to  show  an  under- 
standing on  the  part  of  both  parties  at  that  time  that  the 
fixtures  were  the  property  of  appellees,  and  removable.  There 
is  no  evidence  of  any  other  intention  or  understanding  during 
the  whole  of  the  ten-year  term. 

"There  is  some  conflict  of  authorities  as  to  whether  fixtures 
are  removable  when  by  removal  they  are  liable  ^'*  to  suffer  sub- 
stantial injury.  In  Collamore  v,  Gillis,  149  Mass.  578,  14 
Am.  St.  Eep.  460,  22  N".  E.  46,  it  is  said  that  'in  determining 
whether  an  addition  by  the  tenant  to  a  leased  building  is  ru- 
niovable  or  not  by  him  during  his  term,  the  chief  thing  to  be 
considered  is  the  mode  of  its  annexation,  and  whether  it  can 
be  removed  without  substantial  injury  to  the  building  or  to 
itself.  The  intention  with  which  it  was  put  there,  though 
often  an  element  to  be  considered,  is  of  secondary  impor- 
tance. We  are  not  inclined  to  extend  the  right  of  removal  so 
far  as  to  include  a  thing  which  cannot  be  severed  from  tho 
realty  without  being  destroyed  or  reduced  to  a  mere  mass  of 
crude  materials.'  But  in  Hopewell  Mills  v.  Taunton  Sav. 
Bank,  150  Mass.  519,  15  Am.  St.  Eep.  235,  23  N".  E.  327,  it  is 
said:  'The  tendency  of  the  modern  cases  is  to  make  this  a 
question  of  what  the  intention  was  with  which  the  machine 
was  put  in  place.'  The  rule  in  Illinois  is  liberal  in  favor  of 
the  tenant.  As  between  him  and  the  landlord,  removal)lp 
trade  fixtures  may  include  all  erections  made  for  the  purposes 
of  trade  during  tenancy  'which  he  may  have  attached  to  the 
fiechold  while  in  possession,  such  as  soap-vats,  engines,  a 
working  colliery,  pans  used  in  manufacturing  salt,  brew- 
houses,  furnaces,  greenhouses  and  hothouses  erected  by 
nurserymen  and  garileners':  iMoore  v.  Smith,  24  111.  137. 
Ordinarily,  such  things  cannot  be  removed  without  injury 
to  the  material  composing  them.  No  reason  is  perceived 
why,  in  the  nature  of  things,  an  exception  should  be  made  in 
the  case  of  ovens,  engine,  boiler  and  other  fixtures  such  as 
those  here  in  controversy.  It  has  been  held  that  a  two-story 
house,  with  brick  chimney  and  foundations,  was  so  removalth^: 
Van  Ness  v.  Pacard.  2  Pet.  413.  In  Wiggins  Fcrrv  Co.  w 
Ohio  etc.  E.  E.  Co.,  142  IT.  S.  396,  12  Sup.  Ct.  Eep.  ISS.  it  is 
said:  'Indeed,  it  is  ditficult  to  conceive  that  any  fixture,  how- 
ever solid,  permanent  and  closely  attached  to  the  realtv, 
placed  there  for  tho  mere  pur])oses  of  trade,  may  not  be  re- 
moved at  the  enrl  of  the  term.'  In  Hie  ra-e  of  ^Foore  v. 
Wood,   12   Abb.   Pr.   393,  it  was  held    that   a    l)riek  chimnev 
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"•''  extending  through  the  roof  and  with  its  foundations  three 
feet  in  the  earth,  erected  for  trade  or  manufacturing  pur- 
poses by  the  tenant,  might  be  removed.  The  court  says: 
'It  was  not  movable  without  taking  it  down,  and  was  in  every 
respect  a  ponderous  structure.  Nevertheless,  under  the  cir- 
cumstances of  the  present  case  it  was  not  a  fixture.  The 
rigor  of  the  ancient  law  of  fixtures  has  yielded,  and  must 
continue  to  yield,  to  the  contingencies  of  modern  times.  The 
law  must  take  notice  of  trade  and  manufactures  and  their 
wants,  and  afford  to  them  adequate  and  appropriate  pro- 
tection.' 

"It  is  contended  by  appellees  that  the  intention  with  which 
the  fixtures  were  put  in  place,  as  shown  by  the  evidence  ia 
the  case  before  us,  is  the  chief  test  as  to  whether  they  are 
removable  by  the  tenant  before  the  expiration  of  his  lease. 
This  is  conceded  by  appellants  to  be  the  rule  if  such  fixtures 
may  be  removed  without  injury  to  the  freehold  or  themselves ; 
but,  as  we  have  said,  the  evidence  fails  to  sustain  appellants' 
claim  that  their  removal  would,  in  this  case,  necessarily  injure 
the  freehold,  and  authorities  above  referred  to  are  to  the 
effect  that  the  fact  that  this  removal  requires  the  taking  to 
pieces  of  a  fixture,  such  as  a  brick  chimney  or  a  brick  oven, 
is  not  conclusive  against  the  tenant's  right.  Upon  principle, 
it  would  seem  that  the  mere  fact  that  its  removal  may  eau^e 
some  injury  to  the  fixture  itself,  though  not  injuring  the 
freehold,  ought  not  to  destroy  the  right.  The  landlord  is 
not  affected  by  an  injury  done  by  the  tenant  to  the  lattcr's 
own  property.  It  may  still  be  valuable  to  the  tenant,  evjn 
though  he  be  put  to  extra  expense  to  repair  or  rebuild;  and 
if.  when  the  trade  fixture  was  erected,  the  teiiant,  by  his  con- 
dnr-t.  manifested  the  intention  to  retain  ownership  and  remove 
it  at  the  end  of  the  lease,  it  appears  that  such  intention  shoubi 
foutrol  even  if  such  removal  neccssitaies  a  reconstruction  ol 
the  fixture:  Ewell  on  Fixtures,  9(1. 

36  "l^entitv  is  not  necessarily  lost  by  demolition.  It  is  said 
in  Hopewell  ]\rins  v.  Taunton  Sav.  Bank,  150  Mass.  ~y^-l.  I") 
Am.  St.  Eep.  23.^^.  23  K  E.  327.  before  referred  to:  'Tli- 
intention  to  be  sought  is  not  the  undisclosed  purpose  of  ilip 
actor,  but  the  intention  implied  and  manifested  bv  his  act.' 
In  this  state,  the  intention  so  manifested  is  regarded  as  the 
principal  test  to  determine  the  right  of  removal.  In  Sword 
V.  Low,  122  111.  487.  13  N.  E.  S2n.  it  is  said:  'To  determine 
the  irremovable  character  of  a  fixture  three  tests  are  by  the 
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inixiciii  mil  Iioiil  ics  iipplicd,  viz.:  1.  Acliial  aiinexalioij  to 
(lie  rcajl}'  ()i-  .•^oiiK't  liiiijj;  appmiciiaiiL  thereto;  2.  Application 
(o  I  lie  use  or  |»iii|)os(^  to  which  thai  part  of  the  realty  with 
which  it  is  coiiiicclcd  is  a|>|)roi)riat('(l  ;  and  15.  The  intciiliou 
of  th(!  parlies  inakiiif^  th(>  aiincxaljon  to  make  a  })oriiiam'nt 
accession  to  the  freehold.'  Iler(i  7io  snch  intcuition  appear-;, 
hilt  I  lie  contrary.  It  is  further  said  in  lliat  ease:  'Jt  is  appar- 
«'iit,  from  the  atithorilies,  that  liowevcr  pernument-ly  attached, 
if  reniovnhle  without  material  injury,  the  intention,  to  Ix?  in- 
ferred from  the  circumstaiu'es,  and  the  relation  of  the  parties 
to  each  other  and  to  the  realty,  or  as  shown  hy  tlie  evidence, 
will  he  of  conlrollin}^  and  decisive  importaTiee.'  To  the  satu  > 
eir(>ct  are  Kitield  v.  Karmers'  Nat.  Iknk,  148  111.  MV,\,  :V.)  Am. 
St.  h'ep.  ICC.  :{r)  N.  K.  H()•^;  Hewitt  v.  (^Mieral  Electric  (\.., 
ICl  111.  r.M),  IT)  N.  K.  T'.T);  Kelly  v.  Austin,  IC  111.  I'.d,  :•'.' 
Am,    \)or.  Vi;?. 

"In  the  present  cas(\  tlu>  fixtures  in  controversy  IxMiiu'  si) 
removahle  and  haviii;';  Ikmmi  erected  with  that  intention,  wci-i' 
mihjecl  to  he  taken  a\\a\'  hy  the  tenant,  unless,  as  is  com- 
tend(Ml  hv  appellants,  llit>  ri;;ht  to  rtMuoval  was  lost  hy  acc(>p;- 
Hnc(\  art(>r  the  «M'(\'tion  o\'  the  llxlurf^s,  of  a  new  lease,  wlnrh 
contains  no  i>\pi(>ss  r(>scr\ation  of  th(>  riuht  to  riMUOve.  I  ;\ 
Saniiarv  Pislrict  of  Chic  a;ro  v.  Cook.  K'.M  111.  1S1.  CI  Am.  S.. 
lu-p.  ICl.  -IS  N.  1<:.  ICl.  it  is  sai^l:  'Ihil  the  sireat  wei-ht  of 
aulhiM-ity  sc(>ms  \o  he.  that  where,  at  th(>  t^xpiration  of  a  1'M->^ 
durim:;  which  tradt*  ll\lnr(>s  had  heen  (M't^'tinl  on  the  premises 
hy  the  tenant,  a  new  h>ase  is  tals(Mi  of  the  same  premis(>s  coii- 
tainin.":  no  restM-valion  of  anv  ri;rht  or  claim  of  the  ttMiani  *(> 
the  ti\t>irVs  still  remainiu!:  on  the  premist^s  '''^  and  withoiM 
r(H'o;yni -in;'  the  ri;':ht  \o  remoxc  tlu'ni,  siuli  fix!urt>s  ered''.! 
imdtM-  t1u>  fiMMUtM'  least'  cannot  ho  rcmo\('d  hy  tht'  tenant  d.ur- 
injT  (^r  at  tlu'  iMid  o(  the  new  l(\is(\  ui^t  w  ithsiandiiiir  liis  ait;ial 
p(>ssi>ssion  o{'  \]]o  prtMuises  has  hctMi  ciMil  iiuunis.'  And  i;  :-' 
further  said-  'The  rea-^on  !-,i\(Mi  is.  hci  aus(>  the  ilxinres  -ef 
\i]i  iMi  the  pi-emist's  at  tlu'  timt'  e>f  the  lease  are  part  of  tl'e 
thin<:  demis(>d.  and  tht'  ttMiant.  hv  aci'tMifini:  a  h\ise  of  \]\o 
kind  witlunit  restM-vin;:  his  ri;:ht  io  the  fixtures,  has  ar'knin\"- 
edirisl  the  ri;:ht  (-"f  his  landlord  to  th(Mu.  whirh  lie  is  a:':'""- 
waril   ('stoii]i('d    from    diMn'in;:  " 

"  Vin^lviuir  th('  f(M-t\i:oin;:  rule  io  the  I'ase  at  har.  iho  o:''v 
qiK'stion  we  deem  it  uect's^arv  io  I'onsider  is.  whether,  in  'V^  ! 
or  hiw,  tht'  alle;r(\l  eaiict'llatioTi  and  surrender  of  the  ori.c'n:!] 
lease  to   MeC^'lurc  Jt    .\Ulrieh   and   tlie  execution   of  a  new   i-- 
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etrument  to  i[cClurg  alone  constituted  a  new  lease  of  tlio 
l)remises,  including  the  fixtures  in  dispute.  It  will  be  noted 
Ihat  this  transaction  occurred,  not  at  the  expiration  of  tin; 
original  lease,  but  during  its  term,  which  continued  to  run  on 
as  before.  All  that  was  in  reality  done  was  just  what  was  in- 
tended to  be  done,  viz.,  to  release  Aldrich  from  liability  as 
a  lessee  thereunder,  in  accordance  with  his  wish  to  be  relieved 
because  of  his  retirement  from  the  firm.  It  appears  that 
upon  one  copy  of  the  original  instrument  the  appellants  wrote; 
the  words,  'Canceled  December  2,  1891.— D.  W.  &  H.  Baker,' 
and  handed  said  copy  to  Aldrich,  the  retiring  partner  and 
lessee,  but  retained  in  their  possession  the  other  copy  or  dupli- 
cate, which  was  uncanceled  and  unsurrendered.  It  is  true 
that  a  new  lease  was  made  out  and  executed  by  McClurg 
alone,  but  it  was  for  the  balance,  only,  of  the  same  term,  at 
the  same  rental,  payable  in  monthly  installments  of  the  same 
amount,  at  the  same  place,  to  the  same  parties.  It  was  but  a 
reiteration  of  the  former  lease.  It  contained,  in  addition 
thereto,  permission  for  assignment  by  McClurg  to  a  corpora- 
tion— the  ^IcClurg  Cracker  Company — which  he  seems  to 
have  ^^  been  intending  to  organize  or  had  organized  to  take  in 
the  business;  but  this  certainly  did  not  make  it  a  new  lease. 
It  is  evident  that  there  was  in  this  transaction  no  intention 
1(1  (M-oate  any  new  or  different  liability  on  the  part  of  IMcClurg, 
the  lessee.  The  purpose,  as  shown  by  what  was  done,  was  to 
release  Aldrich,  and  what  was  done  was,  in  legal  effect,  no 
more  than  if  an  indorsement  had  been  made  on  the  original 
instrument  to  the  same  effect.  We  arc  compelled  to  the  con- 
clusion that  the  parties  did  not  intend  to,  and  did  not  in  fact, 
make  any  new  or  additional  demise  or  create  any  new  obliga- 
tion for  the  tenant,  and  that  the  lessee,  McClurg,  did  not  in- 
tend to,  and  did  not  in  fact,  accept  any  new  obligation — in 
other  words,  that  the  transaction  did  not  amount  to  a  new 
leasing  of  the  demised  premises,  and  had  no  effect  whatever 
upon  the  ownership  of  the  trade  fixtures  in  controversy  and 
the  right  to  their  removal. 

"The  judgment  of  the  circuit  court  must  be  affirmed." 
\n  appeal  having    been    taken     to     the    supreme  court,  it 
adopted  the  opinion  of  the  appellate  court. 

Edward  W.  Cullen,  for  the  appellants. 

Green,  Honore  i.^-  Peters  and  Peck,  Miller  &  Starr,  for  the 
appellees. 
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^^  Per  CURIAM.  We  concur  in  the  views  expressed  in 
the  foregoing  opinion  of  the  branch  appellate  court,  which 
opinion  will  be  adopted  by  this  court,  and  the  judgment  will 
be  affirmed. 


On  What  are  Fixtures,  as  between  landlord  and  tenant,  see  the  mon- 
ographic notes  to  Fnller-Warren  Co.  v.  Harter,  84  Am.  St.  Rep.  883- 
887;  Holmes  v,  Tremper,  11  Am.  Dec.  241-244.  It  has  been  heM 
that  a  baker's  oven,  built  by  a  tenant  in  such  a  manner  that  it  be- 
comes a  fixed  and  permanent  structure,  so  united  with  the  buildinsj 
that  the  two  are  inseparable  without  the  destruction  of  the  one 
and  substantial  injury  to  the  other,  and  so  built  that  when  taken 
down  it  loses  its  character  as  an  oven,  becoming  brick  and  mortar, 
except  the  iroa  lining  and  door,  is  not  removable:  CoUamore  v.  Gillis, 
149  Mass.  578,  14  Am.  St.  Rep.  460,  22  N.  E.  46. 


VANNATTA  v.  LINDLEY. 

[198  111.  40,  64  N.  E.  735.] 

A  FORGED  NOTE  is  Void,  Even  in  the  Hands  of  an  Innocent 
Holder  for  Value,  unless  it  has  been  ratified  by  the  payor  named  m 
it.     (p.   271.) 

FORGED  NOTE— Jurisdiction  of  Equity  to  Cancel.— A  suit  iu 
equity  cannot  be  maintained  to  have  a  forged  note  declared  voici 
and  canceled,  and  to  enjoin  the  holder  from  entering  judgment 
thereon,  where  it  purports  to  authorize  a  confession  of  judgment  in 
any  court  of  record.     The  remedy  at  law  is  adequate,     (p.  271.) 

EQUITY  PRACTICE  in  Dismissing  a  Bill.— Where  a  bill  is 
dismissed  in  equity  for  want  of  jurisdiction,  on  the  ground  that  ?n 
adequate  remedy  at  law  exists,  the  court  should  not  incorporate  in 
its  decree  a  finding  of  facts  which  may  have  the  effect  of  preju- 
dicing the  case  if  an  action  should  be  brought  at  law.     (p.  272.) 

Brewer  &  Strawn  and  Butters    &  Carr,  for  the  appellants. 

H.  M.  Steel3%  J.  W.  Creekmur,  and  McDougall  &  Chap- 
man, for  the  appellees. 

'^^  WILKIlSr,  J.  This  is  a  bill  in  equity  by  appellant.s 
against  appellees  to  have  a  promissory  note,  and  power 
of  attorney  to  confess  judgment  thereon,  decreed  null 
and  void  and  delivered  up  to  be  canceled;  also  to  enjoin 
appellees  from  entering  judgment  thereon.  Answer  was 
filed  denying  the  allegations  of  the  bill,  denying  thnc 
complainants  are  without  adecpiate  remedy  at  law.  and 
asking  that  the  same  advantage  be  given  th(^  dofondants 
on     their     answer     as     they     would    be    entitled    to  upon  a 
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demurrer  to  the  bill.  Keplication  being  filed,  the  cause  Wa-: 
referred  to  the  master  to  report  the  evidence,  with  his  con- 
clusions. He  found  the  facts  substantially  as  alleged  in  the 
bill — that  is,  that  the  note  therein  described  was  a  forgery 
and  that  its  execution  was  obtained  by  fraud  and  circumven- 
tion. The  court  sustained  objections  to  so  mucli  of  his  report 
as  found  the  note  to  be  a  forgery,  but  sustained  the  findinr; 
that  its  execution  was  obtained  through  fraud  by  the  payee. 
It  found,  however,  that  the  complainants  had  a  complete  and 
adequate  remedy  at  law  and  dismissed  the  bill  for  want  f>f 
equity.  On  appeal  to  the  appellate  court  for  the  second  dis- 
trict that  decree  was  affirmed,  and  the  present  appeal  takon. 

In  the  appellate  court  the  appellees  assigned  cross-errors  on 
the  Ending  of  the  circuit  court,  recited  in  its  decree,  that  tlic 
execution  of  the  note  was  procured  by  '*^  fraud  and  circum- 
vention, which  cross-errors  were  sustained  and  the  cause  re- 
manded, with  directions  to  the  circuit  court  to  enter  a  decree 
dismissing  the  bill  for  want  of  jurisdiction  without  further 
recital  as  to  the  execution  of  the  note. 

The  principal  question  involved  in  the  case  is  whether  the 
complainants  had  a  complete  remedy  at  law,  on  the  theory  of 
their  bill  that  the  note  was  a  forgery  or  that  its  execution 
was  obtained  by  fraud  and  circumvention.  It  is  well  under- 
stood that  a  forged  note  is  by  the  common  law  absolutely  voi<l, 
even  in  the  hands  of  an  innocent  purchaser  for  value,  unless 
it  has  in  some  way  been  ratified  by  the  payor  named  in  it, 
and  our  statute  provides  "that  if  any  fraud  or  circumvention 
be  used  in  obtaining  the  making  or  executing  of  any  of  tlv:' 
instruments  aforesaid  [that  is,  negotiable  instruments],  such 
fraud  or  circumvention  may  be  pleaded  in  bar  to  any  action 
to  be  brouglit  on  any  such  instrument  so  obtained,  whether 
such  action  be  brought  by  the  party  committing  such  fraud  or 
circumvention,  or  any  assignee  of  such  instrument":  Kurd'- 
Stats.  1899.  c.  98.  sec.  10.  The  defense,  therefore,  atrainst  a 
forged  promissory  note,  or  one  the  execution  of  whicli  lia< 
been  obtained  throusrh  fraud  or  circumvention  by  the  paver, 
is  complete  nnd  adnquate  in  an  action  at  law:  Elirler  v. 
Eraun,  120  Til.  503,  12  X  y^  990 :  Easter  v.  Minard,  2^  III. 
494;  Richardson  v.  Schirtz.  -59  111.  313:  Sims  v.  Bice.  G7  111. 
88.  That  equity  will  not,  in  such  a  case,  take  jurisdiction  for 
the  purpose  of  ordering  the  surrender  or  cancellation  of  a 
note  is  also  held  in  Black  v.  Miller.  173  111.  489,  50  X.  E. 
1009.     We  have  examined  the  authorities  cited  by  counsel  for 
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appellants  as  sustaining  a  contrary  doctrine  and  find  them 
not  liere  in  point. 

Counsel  for  appellants  seek  to  distinguish  this  case  from 
the  general  rule  because  there  was  attached  to  this  instrument 
a  power  of  attorney  authorizing  the  confession  of  a  judgment 
in  any  court  of  record,  in  term  time  or  vacation.  They  say: 
"The  holder  of  the  note  was  *^  threatening  to  bring  suit  in  a 
foreign  jurisdiction  to  make  complainants  additional  expense 
and  to  use  all  legitimate  means  of  collecting  the  note,  which, 
of  course,  included  a  dismissal  of  the  case  whenever  a  defense 
liad  been  made,  and  again  entering  judgment  in  some  other 
foreign  jurisdiction,  and  so  continuing  to  harass  the  com- 
plainants until  in  desperation  they  should  pay  the  note."' 
The  facts  found  by  the  master  in  this  case  do  not  warrant  the 
assumption.  There  is  nothing  whatever,  either  in  the  bill  or 
the  proofs,  to  the  effect  that  the  holder  of  the  note  intended 
to  dismiss  any  suit  brought  upon  it  if  resisted,  or  otherwise 
liarass  the  appellants.  That  he  had  a  right  to  use  ail  legiti- 
mate means  to  collect  it  cannot  be  and  is  not  denied.  The 
mere  fact  that  it  may  be  more  convenient  for  parties  to  main- 
tain an  action  or  make  a  defense  in  equity  than  at  law  will  not 
justify  a  resort  to  the  former  jurisdiction  if  the  remedy  is 
romplete  and  adequate  in  the  latter.  By  their  answer  the  de- 
fendants below  properly  raised  the  question  of  jurisdiction 
on  the  ground  that  there  was  a  full  and  complete  remedy  at 
law,  and  we  entertain  no  doubt  that  the  circuit  court  prop- 
r'rly  held  that  it  was  without  jurisdiction.  We  are  also  in- 
rlincd  to  agree  with  the  appellate  court  in  its  conclusion  that 
it  was  improper  for  the  circuit  court  to  incorporate  in  its  de- 
cree a  finding  of  facts  which  mi^ht  have  the  effect  of  pre- 
judging the  case  if  a  suit  should  be  brotight  upon  the  note  in 
a  court  of  law,  and  that  the  direction  to  dismiss  the  bill  with- 
out any  recitation  as  to  its  finding  of  facts  as  to  the  execution 
of  the  note  was  proper. 

The  judgment  of  the  appellate  court  will  accordingly  be 
affirmed. 

Cartwright  and  Boggs,  JJ.,  dissenting. 


CANCELLATION  OF  FORGED  INSTRUMENTS. 
The  rule  announced  in  the  principal  case,  that  equity  will  not  en- 
tertain  jurisdiction   to   cancel    nn    allcjrofl    forged    instrument    because 
the  remedy  ia  complete  and  adequate  in  an  action  at  law,  is   unsup- 
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ported  by  authority.  As  is  well  known,  air.ong  the  most  ancient  anJ 
familiar  subjects  of  equity  jurisdiction  are  suits  for  the  cancella- 
tion, reformation  and  rescission  of  written  instruments,  and  it  is 
generally  maintained  that  an  allegation  that  an  instrument  is  forged 
is  sufficient  to  confer  jurisdiction  upon  a  court  of  equity  to  cancel 
or  rescind  it,  notwithstanding  any  remedy  which  the  complainant 
has  at  law.  Thus  a  court  of  equity  has  jurisdiction  of  a  suit  for  the 
cancellation  of  a  forged  note  brought  by  the  purported  maker  against 
the  payee,  who  is  alleged  to  be  asserting  the  validity  of  such  note 
and  attempting  to  negotiate  it.  The  complainant's  remedy  at  law 
in  such  case,  by  defending  against  the  note  when  sued  thereon,  is 
not  as  practical  and  efficient  as  that  in  equity,  and  therefore  not 
adoquate  and  complete,  so  aa  to  exclude  the  jurisdiction  of  equity: 
Schmidt  v.  "West,  104  Fed.  272.  A  person  whose  name  has  been 
forged  to  a  negotiable  instrument  may  maintain  a  suit  in  equity 
against  an  indorsee  of  such  instrument  to  compel  a  cancellation  and 
surrender  thereof,  or  a  release  from  liability  thereon.  In  such  action 
the  court  may  render  a  decree  releasing  the  person  whose  name  is 
forged  from  all  liability,  and,  as  to  him,  declaring  the  instrument 
null  and  void:  Huston  v.  Koosa,  43  Ind.  517,  This  case  was  followed 
as  to  the  above  ruling,  in  all  respects,  in  Huston  v.  Schindler,  46 
Ind.  38,  and  in  Hardy  v.  Brier,  91  Ind.  91-93,  where  the  court  added 
that  "the  right  to  cancel  forged  instruments  has  been  fully  recog- 
nized as  belonging  to  the  jurisdiction  of  courts  and  chancery.  Tho 
mere  right  of  a  defense  at  law,  when  it  may  suit  the  pleasure  of 
the  linlder  of  a  forged  note  to  bring  suit,  cannot  be  considered  aa 
an  adequate  remedy."  A  person  whose  name  has  been  forged,  or 
affixed  to  a  bond  without  his  authority,  may  maintain  a  bill  in  equity 
for  an  injunction,  and  to  have  the  bond  canceled,  so  far  as  it  pur- 
ports to  bind  him:  Patterson  v.  Smith,  4  Dana,  153.  In  delivering 
the  opinion  in  this  case  the  court  said:  "As  no  suit  had  ever  been 
brought  or  judgment  rendered  on  the  replevin  bond,  a  bill  quia 
timet  for  an  injunction  and  cancellation  of  the  bond,  so  far  as  it 
purported  to  be  an  obligation  of  Patterson,  might  be  sustained  on 
the  ground  of  fraud,  and  of  a  right  in  equity  to  prevention  and 
security.  It  is  true  that  he  might  have  a  legal  remedy,  in  the  na- 
ture of  a  writ  of  error  coram  vobis,  but  such  a  remedy  cannot  be 
exclusive;  besides,  the  person  whose  name  has  been  forged  may  not 
be  apprised  of  the  fact  until  such  a  proceeding  shall  have  been 
barred,  or  until  he  may  have  lost  his  proof.  Hence,  a  bill  quia  timet 
is  a  concurrent  and  more  efficient  remedy,  and  especially,  also,  aa 
by  such  a  proceeding  the  complaining  party  may  obtain  a  decree, 
not  only  for  his  exoneration,  but  also  for  the  cancellation  of  the 
bond  as  to  himself,  so  that  it  can  never  afterward  be  used  against 
him  anywhere,  at  any  time,  or  for  any  purpose":  Patterson  v.  Smith, 
4  Dana,  153.  In  Huston  v.  Eoosa,  43  Ind.  517,  where  a  bill  was  sus- 
tained to  cancel  a  negotiable  note  on  the  ground  that  it  was  forged. 
Am.    St.    Rep.,   Vol.   92—18 
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the  court  said:  "This,  it  will  be  seen,  is  not  a  case  in  which  the 
illegality  of  the  instrument  appears  upon  its  face,  but  depends  upon 
the  extrinsic  fact  that  plaintiff's  name  attached  to  it  as  maker  was  a 
forp^ery.  Hence  the  question  does  not  arise  whether  a  court  of 
equit}'  will  interfere  in  a  case  where  the  instrument  appears  to  bo 
void  upon  its  face.  The  cancellation  of  written  instruments  in 
proper  cases  is  one  of  the  familiar  heads  of  equity  jurisdiction. 
The  abolition,  in  practice,  of  the  distinction  between  law  and 
equity  does  not  seem  to  affect  the  question  arising  here.  Our  courts 
administer,  in  every  case,  either  law  or  equity,  in  accordance  with 
the  legal  or  equitable  rights  of  the  parties.  If,  according  to  th-^ 
principles  governing  a  court  of  equity,  the  judgment  below  is  right, 
it  must  be  affirmed":  Huston  v.  Eoosa,  43  Ind,  519, 

The  rule  governing  forged  negotiable  instruments  has  been  applied 
to  other  forged  instruments  as  well.  Thus  in  Sharon  v.  Hill,  2Q 
Fed.  1,  it  was  held  that  courts  of  equity  may  inquire  into  and 
cancel  a  forged  instrument  of  writing  claimed  to  be  a  marriage 
contract  before  it  is  sought  to  be  put  into  effect,  in  order  to  dis- 
arm the  forger  of  a  dangerous  power  that  might  be  thereafter 
exerted  to  the  detriment  of  innocent  parties.  The  court  said  that 
"the  whole  doctrine  of  courts  of  equity  on  this  subject  is  refer- 
able to  the  general  jurisdiction  which  it  exercises  in  favor  of  a 
party  quia  timet.  It  is  not  confined  to  cases  where  the  instru- 
ment, having  been  executed,  is  void  upon  grounds  of  law  an(! 
equity,  but  it  is  applied  even  in  cases  of  forged  instruments,  whi''h 
may  be  decreed  to  be  given  up  without  any  prior  trial  at  law  on 
the  point  of  forgery:  Sharon  v.  Hill,  20  Fed.  3.  The  cases  are  quite 
frequent  where  courts  of  equity  entertain  bills  to  cancel  forged 
deeds  as  clouds  on  title.  The  jurisdiction  of  the  court  in  such  cases  is 
never  questioned:  Maclellan  v.  Seim,  57  Kan.  471,  46  Pac.  959; 
Alexander  v.  Davis,  42  W.  Va.  465,  26  S.  E.  291;  Swihart  v.  Ilarless, 
93  Wis.  211,  67  N.  W.  413.  In  Alexander  v.  Davis,  42  W.  Va.  465, 
26  S.  E.  291,  it  was  said  that  "no  question  was  raised  as  to  the 
right  of  a  court  of  equity  to  grant  relief  in  such  cases  by  order- 
ing the  instrument  to  be  delivered  up  and  canceled;  for,  although 
the  plaintiff  might  have  brought  an  action  of  ejectment,  yet  such 
remedy  would  not  have  been  adequate  and  complete,  since  the  exist- 
ence of  the  deed  in  an  uncanceled  state  would  necessarily  have  a 
tendency  to  throw  a  cloud  over  the  title.  Therefore,  a  bill  is 
maintainable  in  a  court  of  equity  for  the  cancellation,  as  a  cloud 
on  the  title  of  a  forged  deed  which  upon  the  strength  of  a  false 
certificate  of  acknowledgment,  made  by  an  otficer  duly  authorized, 
has  been  put  on  record.  The  fact  of  the  forgery  is  an  extrinsic 
fact,  depending  upon  parol  evidence,  and  the  grantee  in  the  deod, 
in  making  the  title  thereunder,  would  not  be  bound  to  prove  the 
genuineness  of  the  signature  of  the  grantor,  but  could  repose  on 
the    statutory    presumption    arising    from    its    certificate    of    acknuwl- 


Oct.  1902.]  Vannatta  r.  Lindi.ev,  275 

edgment,    and    tliis    circiniistnnco,    indeiiendently    of    any    other    con- 
sideration,  gives   the   court   jurisdiction." 

A  suit  in  equity  to  annul  a  forged  deed  and  have  it  canceled,  an3 
the  record  of  it  declared  void,  brought  by  the  legal  owner  of  the 
land,  who  is  the  grantor  named  in  the  forged  deed,  while  he  is 
out  of  possession,  is  not  taken  out  of  equitable  jurisdiction  bv  tlie 
fact  that  the  deed  is  void.  Such  a  suit  is  one  peculiarly  of  oq;;!- 
table  cognizance,  and  it  is  not  necessary  before  bringing  such  suit 
that  the  legal  owner  should  establish  his  title,  and  obtain  posses- 
sion of  the  land,  by  ejectment  at  law:  Bunce  v.  Gallagher,  5  Blatchf. 
481,  Fed,  Caa.  No.  2133.  This  latter  case  was  followed  in  Hoopes 
V.  Deraughn,  43  W.  Va.  447,  27  8.  E.  251,  where  it  is  said  that 
"a  suit  in  eouity  to  annul  a  forged  deed  of  land,  and  have  it  can- 
celed, and  the  record  of  it  declared  void,  brought  by  the  le.^al 
owner  of  the  land,  who  is  the  grantor  named  in  the  forged  deed, 
or  the  party  holding  title  from  such  grantor,  who  institutes  a  suit 
to  annul  such  forged  deed  while  he  is  out  of  possession,  is  not 
taken  out  of  equitable  jurisdiction  by  the  fact  that  the  deed  is 
void.  Tt  is  not  necessary,  before  bringing  such  suit,  that  the  legal 
owner  should  establish  his  title  and  obtain  possession  of  thf>  laud 
by  ejectment  at  law."  So  in  New  York  the  rule  prevails  that  a 
suit  is  maintainable  in  equity  for  the  cancellation,  as  a  cloud  on 
the  title,  of  a  forged  deed  whicli,  upon  the  strength  of  a  fal^r- 
certificate  of  acknowledgment,  made  by  a  duly  authorized  orticer, 
has  been  put  upon  record:  Remington  Paper  Co.  v.  O 'Dougherty, 
81  N.  Y.  474.  In  a  prior  case  (I'ushuell  v.  Harford,  4  John.  <'ii. 
301,  302),  "the  chancellor  thought  it  too  clear  a  case  to  need  dis 
cussion,  and  directed  that  the  deed,  which  was  in  court,  sliould  be 
canceled,  as  being  a  fraudulent,  forged  and  void  deed,  and  that 
the  defendants,  and  all  persons  claiming  under  them,  should  bo 
j)erpetually  enjoined  from  using  the  record  of  the  deed  as  evidence 
of  title." 

In  a  case  in  Massachusetts  (Boardman  v.  Jackson,  119  Mass. 
161),  it  was  held,  however,  that  if  a  person  forges  a  deed  to  lauil 
to  himself  with  the  knowledge  and  consent  of  the  owner  of  sudi 
land,  and  fraudulently  procures  an  acknowledgment  of  the  deel 
by  a  third  person,  and  then  leases  and  subsequently  sells  the  land, 
the  owner  has  a  plain,  adequate  and  complete  remedy  at  law,  anil 
cannot  maintain  a  suit  in  equity  against  the  person  executing  th.- 
deed,  the  assignee  of  the  lessee  and  the  purchaser,  to  cancel  such 
deed   and   lease. 
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VILLAGE  OF  PARK  RIDGE  v.  ROBINSON. 

[198  111.  571,  65  N.  E.  104.] 

MUNICIPALITY— Contract  with  Exempting  Itself  from  Lia- 
bility, Where  There  is  No  Other  Remedy  for  the  Other  Contracting 
Party. — If  a  municipal  corporation  in  contracting  for  the  construc- 
tion of  sidewalks  provides  that  payment  therefor  shall  be  made 
only  out  of  special  taxes,  and  that  the  contractor  takes  all  risks 
of  the  invalidity  of  such  taxes  and  of  the  proceedings  therein,  and 
agrees  to  make  no  claim  against  the  municipality  in  any  event,  he 
cannot  maintain  an  action  against  it  on  the  ground  that  the  ordi- 
nance and  proceedings  for  the  levying  of  such  taxes  were  irregular 
and  void,  and  that  the  municipality  had  power  to  provide  for  pay- 
ment out  of  its  general  revenues,     (p.   281.) 

MUNICIPALITY— Power  of  to  Limit  Its  Liability  Under 
Contract. — A  municipal  corporation  contracting  for  the  builrling  of 
sidewalks  has  an  implied  power  to  limit  its  liability,  by  providing 
that  the  contractor  shall  resort  to  a  special  tax  or  fund  only,  and 
that  he  takes  the  risk  of  the  validity  of  such  tax.     (p.  283.) 

Assumpsit  against  the  village  of  Park  Ridge  to  recover  a 
balance  claimed  to  be  due  the  plaintiff  for  the  constrnctioTi 
of  sidewalks.  The  work  had  been  done  under  an  ordinance 
which,  among  other  things,  provided: 

"Sec.  3.  All  owners  of  lots  or  parcels  of  land  aforesaid 
are  hereby  required  to  construct  said  sidewalk  in  front  of 
their  lots  or  parcels  of  land  within  ten  days  after  the  date 
of  publication  of  this  ordinance,  and  in  default  thereof  such 
-idewalk  shall  be  constructed  and  laid  by  the  village. 

"Sec.  4.  Said  street  commissioner  shall  certify  to  a  bill 
of  the  cost  of  said  sidewalk,  showing  in  separate  items  the 
cost  of  grading,  materials,  laying  down  and  supervision,  and 
file  it  in  the  office  of  the  village  clerk,  together  with  a  list  of 
the  lots  and  parcels  touching  upon  the  line  of  the  sidewalk, 
;md  the  names  of  the  owners  thereof,  and  the  frontage  on  eaid 
sidewalk. 

"Sec.  5.  The  village  collector  is  hereby  designated  the  offi- 
cer to  collect  the  special  tax  herein  provided,  and  to  whom 
warrants  for  the  same  shall  be  directed. 

"Sec.  6.  The  village  clerk  shall  comply  with  the  provisions 
of  the  act  to  provide  additional  means  for  the  construction 
of  sidewalks  in  cities,  towns,  and  villages,  in  force  July  1.  IST-''^, 
and  if  any  lands  or  lots  is  delinquent  after  return  of  warraiit 
by  said  village  collector,  then  said  village  clerk  shall  make 
a  report  of  said    delinquent    special    tax,  in  writing,    to  tha 
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foiinty   treasurer,    ex-ofTicio   collector,   prior   to    March,    1891, 
as  required  by  the  act." 

The  plaintiff  Robinson  having  made  a  bid,  which  was 
accepted,  a  contract  was  entered  into  reciting  the  ordinance 
in  full  and  containing  these,  among  other,  provisions: 

*'The  village  of  Park  Ridge  covenants  to  pay  to  the  first 
party  when  the  contract  shall  be  wholly  carried  out  and  tho 
work  shall  have  been  accepted  by  the  president  and  board, 
and  when  and  as  the  special  tax  or  taxes  levied  or  to  be  levied 
for  the  same  shall  be  collected,  the  sum  or  sums  stated  in 
the  bids  of  the  first  party  for  doing  the  work,  on  file  in  the 
office  of  the  village  clerk,  copies  of  which  are  made  a  part  of 
this  contract ;  that  from  time  to  time  interest-bearing  war- 
rants drawn  against  and  payable  out  of  said  special  tax  or 
taxes,  to  be  of  the  usual  form  of  such  warrants  and  to  bear 
interest  from  date  at  the  rate  of  six  per  cent  per  annum  un- 
til paid,  may  be  issued  to  said  party  of  the  first  part  upon 
estimates  to  be  made  by  the  inspector  or  such  other  person 
as  may  be  appointed  by  said  president  and  board  of  trustees, 
said  warrants  to  be  negotiable  in  terms 

"So  far  as  money  shall  at  the  time  of  the  issuance  of  such 
estimates  be  collected  upon  a  special  tax  or  taxes  for  said 
work  and  applicable  to  the  payment  of  such  estimates,  such 
money  shall  be  applied  to  the  payment  of  such  estimates,  and 
for  the  balance  for  which  no  collections  are  available,  the  in- 
terest-bearing warrants  above  provided  for  may  be  drawn  and 
issued 

"Tn  case  the  village  should  become  the  purchaser  of  anv 
special  tax  certificates,  such  purchase  shall  not  bo  deemed 
a  collection  of  such  special  tax,  and  no  act  shall  be  construed 
as  a  collection  until  the  money  due  has  been  actually  paid 
into  the  village  treasury 

"Xo  estimate  will  be  issued  to  the  contractor  until  all 
claims  for  labor  and  material  have  been  satisfied,  said  sum  of 
money  being  payable  out  of  the  proceeds  of  any  special  tax 
which  shall  hereafter  be  levied  for  the  said  imnrovemoni-^, 
the  said  party  of  the  first  part  agreeing  hereby  to  make  no 
claim  against  said  village  in  any  event,  except  from  the  col- 
lections from  the  special  taxes  made  or  to  be  made  for  ih? 
said  improvements,  and  to  take  all  risks  of  the  invalidity  of 
said  special  tax,  or  any  of  them,  or  of  the  proceedings  there- 
in, or  for  failure  to  collect  the  same,  and  to  make  no  claim 
against  said  village,  in  any  event,  by  reason   of  any  suit  or 
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])roecc(lings  which  may  be  instituted  against  said  village  or 
any  of  its  officers,  preventing  or  retarding  the  prosecution  of 
the   •work. 

"If  the  progress  of  the  work  is  satisfactory  to  the  president 
and  board  and  all  claims  for  labor  and  material  are  satisfied, 
then  every  two  weeks  estimates  will  be  issued  up  to  eighty- 
five  per  cent  of  the  value  of  the  work,  and  estimates  for  the 
remaining  fifteen  per  cent  only  on  final  completion  and  ac- 
ceptance. It  is  understood  that  any  excess  of  the  special  taxes 
levied  for  said  improvement  over  and  above  the  actual  cost 
shall  be  reserved  by  the  village,  so  that  it  may  be  rebated  to 
property  owners  when  the  cost  is  known,  and  that  said  esti- 
mates will  accordingly  be  paid  fully  only  when  the  tax  levio^i 
for  the  improvement  shall  be  wholly  collected,  so  that  the 
payments  made  on  vouchers  and  estimates  prior  to  the  full  col- 
lection of  taxes,  together  with  the  amount  of  excess  of  taxes 
to  be  rebated  to  property  owners,  shall  not  exceed  the  full 
amoTmt  of  cash  collections  in  the  treasury  of  said  village  to 
the  credit  of  said  tax  fund." 

After  the  completion  of  the  work,  eleven  warrants  wore 
issued  in  favor  of  the  plaintiff,  on  which  six  hundred  and  fort /- 
seven  dollars  and  sixteen  cents  were  collected  and  paid  1o 
him,  but  on  his  attempting  to  collect  of  the  remaining  prop- 
erty owners,  the  county  court  held  the  ordinance  void.  There- 
after the  village  enacted  another  ordinance  purporting  to 
amend  the  first  and  to  ratify  the  special  assessment,  but  this 
a1:=n  was  held  void. 

The  plaintiff  requested  the  trial  court  to  hold  that  the  origi- 
nal ordinance  Avas  void  and  incapable  of  amendment,  and  thai 
assumpsit  A^'ould  therefore  lie  against  the  village  for  the  work 
done,  but  the  court  refused  to  so  rule,  and,  on  the  conti-ar\-. 
at  the  request  of  the  defendant,  held  fhat  flie  plaintilT  wr.s 
not  entitled  to  recover,  though  it  further  held,  at  his  rci|iics'. 
that  there  was  nothing  in  the  constitution  or  slafntos  of  tli" 
state  to  prinent  the  village  fi-oni  paying  for  the  construction 
■of  the  sidewalks  out  of  somc^  otlicr  fund  than  that  to  Itc  dc- 
-ived  froin  tho  collection  of  the  si)Ocial  taxes.  The  plainlilf 
;.ippealed  to  the  appellate  court  f(U-  the  first  district,  wh.icn 
reversed  the  judgment  of  the  trial  court,  and  the  defendan: 
thereupon  appealed  to  the  suprtuue  court. 

Black  &  "Black  and  Joseph  A.  Phelps,  for  the  appellant. 

Charles  H.  Baldin,  for  the  appellee. 
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°''^*  CARTER,  J.  There  was  no  dispute  as  to  the  amount 
the  plaintiff  was  entitled  to  recover,  if  he  was  entitled  to  re- 
cover at  all,  and  the  question  is  presented  here  as  one  of  law 
whether  the  trial  court  erred  in  refusing  to  hold  as  law  in 
the  decision  of  the  case  the  first  proposition  submitted  hv 
the  plaintiff  and  in  holding  the  first  proposition  submitted 
by  the  defendant.  These  propositions  served  the  same  pur- 
pose as  instructions  of  similar  purport  to  the  jury  would  have 
served  in  directing  a  verdict  had  the  cause  Iseon  tried  by  a 
jury.  The  appellate  court  made  no  finding  of  facts,  and  evi- 
dently found  the  facts  the  same  way  as  the  superior  court 
found  them,  but  was  of  a  different  opinion  as  to  the  legal  ef- 
fect of  such  facts,  and  therefore  reversed  the  judgment  and 
rendered  judgment  °**^  for  the  plaintiff,  which  was  the  proper 
action  to  take  if  the  judgment  of  the  superior  court  was  er- 
roneous. 

From  the  facts  as  settled,  it  appears  that  no  fraud  or  im- 
position was  practiced  upon  the  plaintiff  in  any  mann'er.  but 
tliat  the  village  authorities  acted  in  good  faith  and  withor.t 
any  negligence,  and  did  not  promise  or  agree  to  exercise  any 
power  they  did  not  possess  or  to  do  anything  they  had  no 
power  to  do;  that  the  ordinance  was  incorporated  in  full  in 
the  contract,  and  that  the  plaintiff  entered  into  said  coiifrn'r 
to  construct  the  sidewalks  with  as  full  knowledge  of  all  of  tlio 
facts  involving  the  validity  of  the  ordinance,  and  of  tlio  ooii- 
tract  itself,  as  the  village  authorities  possessed.  Tt  must  also 
be  assuTned  from  the  finding,  as  a  settled  fact,  that  after  th'> 
first  ordinance  was  passed  and  the  contract  entered  into  tlie 
village  used  due  diligence  to  collect  the  cost  of  the  work  from 
tlie  lot  owners,  and  stood  ready  and  willing  at  all  times,  and 
so  notified  the  plaintiff,  to  use  any  and  all  lawful  means  h\ 
its  power,  and  to  proceed  in  any  proper  way  the  plaint i'1* 
might  advise  or  suggest,  to  collect  from  the  lot  owners  su(  ri 
cost,  and  to  pay  the  same,  when  collected,  over  to  the  plain- 
tiff. The  ground  upon  which  the  plaintiff  contends,  and  the 
appellate  court  held,  the  village  is  liable,  is  this,  as  we  under- 
stand it:  That  the  village  had  the  power  to  contract  for  \]\<^ 
building  of  the  sidewalks  in  question  and  to  pay  for  the  sanv 
out  of  its  general  revenues,  and  the  ordinance  purporting  to 
authorize  their  construction  and  payment  therefor  by  specinl 
taxation  being  void,  the  sidewalks  were  in  realifv  constrnelod 
by  the  plaintiff,  at  the  request  of  tbe  village,  without  anv  or- 
dinance,  and   the   village,   having   accepted   and   received   the 
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benefit  of  plaintilY's  work  and  materials,  must  he  held  liable 
to  pay  for  the  same,  as  fully  as  if  it  had  undertaken  in  the 
first  place  to  do  so,  out  of  its  general  revenues.  It  is  said  fur- 
ther in  support  of  the  plaintiff's  view,  that  where  a  private 
corporation  has  received  money  or  other  thing  of  value  under 
^^^  a  contract  which  is  ultra  vires,  and  which  it  refuses  to 
perform  on  that  ground,  an  implied  contract  arises  to  refund 
or  to  pay  for  what  it  has  received  on  the  nonenforceable  con- 
tract, and  that  municipal  corporations  should  be,  and  have 
been,  held  to  the  same  liability. 

We  have  no  doubt  that  the  ordinance  was  wholly  void  be- 
cause it  did  not  provide,  in  terms  or  by  reasonable  intendment, 
in  the  manner  provided  by  the  act  of  1875,  that  the  cost  of 
the  work  should  be  paid  from  special  taxes  levied  or  to  be 
levied  on  the  lots  touching  upon  the  line  of  such  sidewalks, 
in  any  one  of  the  methods  provided  by  the  said  act — that  is, 
according  to  frontage  or  superficial  area,  or  to  value  ascer- 
tained as  the  statute  provided;  and  because  the  ordinance  re- 
quired the  owners  of  such  lots  to  construct  the  sidewalk  in 
front  of  their  respective  lots  within  ten  days,  instead  of  thirty 
days  allowed  by  the  statute,  after  publication  of  the  ordinance. 
But  without  considering  the  soundness  of  the  doctrine  as- 
serted or  the  extent  of  its  application,  no  reason  is  presented, 
and  we  know  of  none,  why  this  asserted  liability  is  of  so  pe- 
culiar a  character  as  that  it  may  not  be  contracted  against. 
It  is  not  claimed  that  such  a  contract  of  a  municipal  corpora- 
tion protecting  its  general  revenues,  and  guarding  against  a 
liability  which  it  might  be  wholly  unable  to  meet  and  which 
it  would  not  voluntarily  incur,  would  be  against  public  policy, 
and  it  is  difficult  to  understand  upon  what  ground  such  a  con- 
tract, fairly  entered  into,  can  be  declared  void  by  the  courts  or 
inoperative  for  any  reason.  It  would  seem  that  the  only  ques- 
tion ought  to  be.  What  is  the  meaning  of  the  contract?  As 
we  have  seen,  the  one  in  question  in  this  case  expressly  and 
in  the  plainest  and  most  unequivocal  language  protected  and 
guarded  the  village  acrainst  any  general  liability  whatever  to 
pay  for  the  work  out  of  its  general  revenues — against  iho 
very  liability  now  asserted  and  by  this  suit  sought  to  be  on- 
forced  by  the  same  party  who  knowingly  and  voluntarily  en- 
tered into  and  ^'^'■^  executed  the  contract  on  his  part.  Bv 
the  contract,  the  village  only  covenanted  to  pay  when  and  as 
the  special  taxes  levied  for  the  same  should  he  collected.  It 
provided  for  the  issuing  to  the  contractor  of  interest-hearing 
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warrants  payable  out  of  such  taxes.  It  provided  tliat  no  pur- 
chase of  the  property  or  other  act  of  the  village  should  hn 
construed  as  a  collection  until  the  special  tax  should  be  paid 
into  the  village  treasury.  By  the  contract,  the  plaintiff  ex- 
pressly agreed  "to  make  no  claim  against  said  village  in  any 
event,  except  from  the  collections  from  the  special  taxes  marie 
or  to  be  made  for  the  said  improvements,  and  to  take  all  risks 
of  the  invalidity  of  said  special  tax,  or  any  of  them,  or  of  tho 
proceedings  therein,  or  for  failure  to  collect  the  same."  And 
in  the  vouchers  or  warrants  issued  to  the  plaintiff,  and  which 
he  also  signed  and  accepted,  he  agreed  that  in  consideration 
of  the  issuing  of  the  same  to  him  he  accepted  them  in  full 
payment  of  the  amount  stated  in  them,  and  relinquished  any 
and  all  claims  which  he  might  have  against  the  village  for  the 
work  mentioned,  and  for  the  payment  of  the  vouchers  exce])t 
from  the  installment  of  the  special  tax  therein  mentioned. 

It  cannot  be  assumed  that  the  village  would  have  enterod 
into  the  contract  or  would  have  ordered  the  walks  to  be  con- 
structed without  thus  limiting  its  liability.  On  the  other 
hand,  it  should  be  presumed  from  the  facts  found  that  n 
would  not  have  authorized  the  work  and  incurred  tlie  indel>i^- 
edness  except  upon  the  terms  of  the  contract  which  it  ma«1(^ 
with  the  plaintiff.  No  reason  whatever  is  assigned  why  tho 
plaintiff  is  not  bound  by  this  contract,  except  the  one  thnt 
the  ordinance  under  which  the  work  was  done  was  invalid. 
But  the  law  charges  him  with  the  same  knowledge  of  the  in- 
validity of  the  ordinance  as  it  attributes  to  the  village  trustees, 
and  if  he  was  desirous  enough  to  obtain  the  contract  to  agree 
to  take  all  risks  of  the  invalidity  of  the  ordinance  and  of  tl;e 
special  tax  and  of  the  proceedings  to  collect  the  same,  no 
reason  is  perceived  ^*^^  why  he  should  not  be  bound  by  hi- 
agreement.  Presumably,  contractors  often  obtain  liigher 
prices  for  their  work  because  of  the  a.=su]nptiou  of  such  risk-. 
and  that  not  infrequently  they  obtain  full  satisfaction  for  ihcir 
contractual  demands  under  invalid  ordinances  because  lln'v 
arc  not  contested.  But  be  tliat  as  it  may,  it  would  be  a 
dangerous  doctrine  to  establish,  that  where  there  is  no  franu. 
no  concealment,  no  negligence  and  no  wrongful  net  of  anv 
kind  on  the  part  of  the  municipal  corporation  afi'oi  (iiig  ili.-' 
rights  of  the  other  ])arty  to  the  contract,  such  other  jiariv 
may  avoid  his  contract  on  the  sole  ground  of  tlie  invalidity 
of  the  ordinance  under  which  the  work  is  done,  notwithstand- 
ing he  expressly  assumed  all  risk  of  the  invalidity  of  such  or- 
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dinaiice  and  agreed  not  to  make  the  very  claim  which  by  his 
.--uit  he  undertakes  to  assert.  Courts  have  no  pov.^er  to  make 
eontracts  for  parties,  or  to  unmake  them,  except  upon  weU- 
fstablished  grounds,  and  although  upon  principles  of  natural 
justice  municipal  corporations,  like  individuals,  ought  to  pay 
for  what  they  receive,  they  cannot  be  held  bound  to  do  so 
when  the  claimants  have  expressly  contracted  that  they  shall 
not  be  so  bound.  If  it  be  said  that  there  was  no  considera- 
tion for  such  an  agreement  on  the  part  of  plaintiff,  it  is  a 
sufficient  answer  to  say  that  the  undertaking  of  the  village  to 
do  what  it  in  fact  did  do  was  a  sufFicient  consideration.  But 
oven  if  there  was  no  consideration  and  the  plaintiff  had  agreed 
to  do  the  work  without  compensation  and  to  make  a  gift  of 
the  same  to  the  village,  and  although  the  contract,  while  it 
remained  executory,  could  not  be  enforced,  yet  after  it  ha'l 
been  fully  performed  by  plaintiff,  he  could  not  avoid  it  and 
recover  the  value  of  his  work  on  the  plea  of  no  consideration. 
It  is  contended,  however,  that  this  court  has  decided  that 
the  contractor  can  recover  in  such  a  case  as  this,  and  rc'- 
erence  is  made  to  Maher  v.  City  of  Chicago,  38  111.  2G6,  ai'd 
City  of  Chicago  v.  People,  5(i  111.  327;  and  City  of  East  St. 
Louis  V.  East  St.  Louis  Gaslight  etc.  Co.,  98  111.  "^^  415,  38 
Am.  Eep.  97,  and  Foster  v.  City  of  Alton,  173  111.  587,  51  X. 
I>.  76,  are  also  cited  as  supporting  the  doctrine  announced  in 
the  two  first-mentioned  cases.  In  the  Maher  case  the  city, 
in  its  contract  with  the  claimant,  assumed  a  power  which  it 
did  not  possess,  and  the  ordinance  was  held  void  for  lack  of 
power  under  its  charter  to  adopt  it.  In  the  second  case,  as 
'.ve  said  in  Foster  v.  City  of  Alton,  173  111.  591,  51  N.  E.  77, 
"rliiO  property  other  than  tliat  of  the  Xortli  Chicago  Eailway 
(Vinipany  had  already  been  assessed  and  liad  paid  the  full 
amount  of  Ijonefits  realized,  and  the  city  liad  made  a  con- 
tract with  the  railway  conipaTiy  by  whicli  its  property  was 
exempted  from  assessment.  The  contractor  had  done  tho 
work  in  ignorance  of  the  agreement  for  exemption,  and  had 
been  induced  to  accept  a  contract  for  payment  out  of  an  as- 
sessment which  the  city  had  agreed  not  to  make  bnt  to  ex- 
empt the  property  from.'^  Xeither  of  these  cases  is  like  tlu^ 
one  at  bar  in  respect  of  the  facts,  though  there  are  some  ex- 
pressions in  the  opinions  lending  support  to  the  plaint  ilT'^ 
view.  The  village  did  not,  in  the  case  at  bar,  assume  to  ha\'i^ 
a  power  which  it  did  not  possess,  and  procnre  money,  work 
or  other  thing  of  value  from  the  plaintiff  upon  the  strength 
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of  any  such  assumption,  as  appears  to  liavc  been  done  in  the 
Maher  case.  Nor  did  it  obtain  from  tlie  plaintiff  his  labor 
and  materials  by  concealing  from  him  any  facts  within  it-5 
knowledge  affecting  his  rights,  as  was  done  in  the  second  case 
cited.  As  a  general  rule,  it  will  be  found  that  in  the  cases 
in  which  the  municipal  corporation  has  been  held  to  a  gen- 
eral liability,  there  has  been  some  wrongful  act,  negligence  or 
default  on  its  part  which  injuriously  affected  the  rights  of  the 
claimant.     But  there  is  no  such  element  in  this  case. 

Something  is  said  in  the  argument  to  the  effect  that  the 
village  had  no  power  to  make  the  contract  as  made,  limiting 
its  general  liability — in  other  words,  that,  like  the  city  of 
Chicago  did  in  the  case  of  City  of  Chicago  v.  People,  56  II!. 
327,  it  assumed  a  power  it  did  not  possess  and  agreed  to  do 
what  ^^^  it  had  no  power  to  do  under  its  charter.  We  need 
not  determine,  under  the  law  as  it  now  is,  what  the  effect  of 
such  an  assumption  of  autliority  would  be  on  the  rights  of 
the  parties,  for  it  is  sufficient  to  say  that  the  village  did  have 
the  i)ower  to  make  and  enter  into  the  contract  as  it  was  made. 
True,  as  pointed  out,  the  act  of  1875  makes  no  express  pro- 
^i^ion  for  limiting  the  liability  of  the  corporation  to  }>ay- 
ment  out  of  the  special  fund,  as  made  by  section  49  of  article 
0,  and  by  section  74  of  the  act  concerning  local  improvements; 
but  Avhether  either  of  these  provisions  is  applicable  to  the 
contract  in  question  or  not,  we  have  no  doubt  that  the  cor- 
])oraiion  has  the  corporate  power  to  limit  its  liability,  bv 
contract,  to  pay  only  oiit  of  the  fund  which  the  statute  au- 
tlioTizos  it  to  raise  for  such  payment.  Such  a  power,  whether 
expressly  given  or  not,  is  necessary  to  other  powers  expressly 
granted,  and  will  be  implied. 

The  views  we  have  expressed  find  some  support  in  People 
V.  Village  of  Hvde  Park,  117  111.  462,  6  N.  E.  33:  Village  of 
Hyde  Park  v.  Corwith,  122  111.  441,  12  X.  E.  238;  Hunt  v. 
Citv  of  Utica.  23  Barb.  360  (same  case  in  the  court  of  ap- 
peals, 18  X.  Y.  462);  Fletcher  v.  City  of  Oshkosh,  18  Wis. 
228:  Clark  v.  White.  59  Ind.  435;  Arment  v.  Yamhill  County. 
28  Or.  474,  43  Pac.  653;  Jacks  v.  Phillips  County,  25  Ark. 
64:  Congdon  v.  Chapman,  63  Cal.  357:  Chambers  v.  James. 
4  Pa.  St.  39;  Lyman  v.  Xorthern  Pacific  Elevator  Co.,  6-2  I'od. 
891;  City  of  Pontiac  v.  Talbot  Paving  Co.,  94  Fed.  65:  Hayes 
V.  O'Brien,  149  111.  403,  37  X.  E.  73.  See,  also,  Farrell  v. 
City  of  Chicago,  198  111.  558.  65  X.  E.  103,  and  cases  cited. 

We  are  of  the  opinion  that  the  superior  court  decided  cor- 
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reetly  in  holding  the  defendant's  first  proposition,  and  in  re- 
fusing to  hold  the  plaintiff's  first  proposition  as  law  in  the 
decision  of  the  ease  and  in  rendering  the  judgment  it  did 
render,  and  that  the  appellate  court  erred  in  reversing  that 
judgment  and  in  rendering  judgment  of  its  own  for  the  plain- 
tiff. The  judgment  of  the  appellate  court  will  therefore  be 
reversed  and  the  judgment  of  the  superior  court  will  be  af- 
firmed. 


A  City  has  no  Poxoer  to  incorporate  in  a  street  paving  contract  a 
condition  that  the  contractor  shall  keep  up  repairs  for  five  years: 
Portland  v.  Bituminous  Pav.  Co.,  33  Or.  307,  72  Am.  St.  Eep.  713, 
52  Pac.  28.  But  see  Wilson  v.  Trenton,  61  N.  J.  L.  599,  08  Am.  St. 
Rep.  714,  40   Atl.  575. 


MIDDEKE  V.  BALDER. 

[198  111.  590,  64  N.   E.   1002.] 

PKESUMPTION  OF  SURVIVORSHIP.— When  two  or  more 
persons  lose  their  lives  in  a  common  disaster,  there  is  not,  at  the 
common  law,  any  presumption  of  survivorship  whatever,  and  if 
survivorship  is  claimed  it  must  be  proved,  and  the  one  having  the 
burden  of  proof  must  fail  if  he  cannot  prove  it.     (p.  285.) 

SURVIVORSHIP  When  Several  Persons  Perish  In  a  Common 
Disaster. — Where  several  persons  perish  in  a  common  disaster,  and 
there  is  no  evidence  tending  to  show  who  died  first,  all  are  treated 
as  having  died  at  the  same  instant,  and  no  one  of  them  takes  from 
any  of  tlie  others  by  reason  of  the  other's  death,     (p.  285.) 

BENEFICIAL  ASSOCIATIONS.— The  interest  of  the  ben- 
eficiary of  a  certificate  in  a  fraternal  beneficial  association  is  not 
a  vested  interest,     (p.  291.) 

BENEFICIAL  ASSOCIATIONS— Effect  of  a  Member  and  the 
Beneficiary  Dying  in  a  Common  Disaster,  or  at  the  Same  Time. — 
If  a  certificate  of  a  beneficial  association  provides  that  the  amount 
designated  therein  shall  be  paid  to  the  beneficiary  in  the  event  of 
her  dying  before  the  member,  otherwise  to  his  heirs,  and  the  uieni- 
ber  and  the  beneficiary  perish  in  a  common  disaster,  the  effect  is 
the  same  as  if  there  was  proof  that  she  died  first,  and  the  heirs  at 
law  of  the  member  are  entitled  to  recover  the  amount  provided  to 
be  paid  by  the   certificate,     (p.  291.) 

Intcr])lcader  by  the  jSTaiional  Union,  a  fraternal  heneficiarv 
association,  against  the  heirs  at  law  of  F.  H.  Marty,  deeoascl, 
and  also  against  the  administrator  and  heirs  at  law  of  liis 
wife,  to  determine  to  whom  shoiild  be  paid  the  amount  of  t!i^ 
certificate  issued  to  Marty  by  the  association,  which  providol 
that  such  amount  should  be  paid  to  his  wife  if  she  survived 
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him,  otherwise  to  his  lieirs  at  law.  He,  his  wife,  and  their  in- 
fant child  all  perished  in  a  fire  which  consumed  their  homo 
in  February,  1899,  and  there  was  no  evidence  tending  to  show 
which  survived. 

The  trial  court  decreed  the  fund  to  the  administrator  of  the 
wife,  but  this  decree  was,  on  appeal  to  the  appellate  court, 
reversed,  and  the  cause  remanded.  Thereafter  the  trial 
court  entered  a  decree  in  favor  of  the  heirs  at  law  of  Marty, 
and  the  administrator  and  heirs  of  the  wife  appealed,  but  the 
decree  was  affirmed  by  the  appellate  court,  and  from  this  af- 
firmance they  appealed  to  the  supreme  court. 

George  F.  Ort  and  Samuel  J.  Howe,  for  the  appellants. 

Thomas  H.  Joyce,  Dent  &  Whitman,  and  W.  0.  Lindley,  for 
the  appellees. 

^^*  CARTER,  J.  When  two  or  more  persons  lose  their  lives 
in  a  common  disaster,  by  the  civil  law  a  number  of  presump- 
tions of  survivorship  arise,  based  on  age,  sex  and  condition  of 
health,  but  there  is  no  presumption  that  they  all  died  simul- 
taneously. At  common  law  there  is  no  presumption  of  sur- 
vivorship, and  if  survivorship  is  claimed  it  must  be  proved,  and 
the  one  having  the  burden  of  proof  of  such  survivorship  must 
fail  if  he  cannotprove  it.  While  there  is  no  suchpresumption,  the 
practical  result  of  this  rule  is  that  the  parties  are  treated  as 
having  all  died  at  the  same  instant  of  time,  and  that  no  ono 
of  those  thus  dying  synchronously  takes  from  any  of  the  other? 
dying  in  the  common  disaster,  by  reason  of  the  other's  death. 
This  rule  was  practically  settled  in  England  in  1855.  in  the 
leading  case  of  Underwood  v.  Wing,  4  De  Gex,  M.  &  G.  633. 
heard  on  appeal  from  the  master  of  the  rolls:  Underwood  v. 
Wing.  19  Beav.  459.  All  the  previous  cases  and  authorities 
Avere  cited  and  the  subject  was  thoroughly  discussed.  Under- 
wood his  wife  and  three  children  all  p^erished  at  sea  on  tlie 
voyagfe  from  London  to  Australia.  The  lord  chancellor  said: 
"The  question  in  the  present  case  is,  whether  the  plaintiff  [one 
Underwood]  being  the  next  of  kin,  or  representing  tlio 
next  of  kin,  Mr.  Wing  shows  a  title  depriving  hor 
of  that  to  which,  in  the  absence  of  a  valid  will,  she 
is  entitled.  That  depends,  first  of  all,  on  the  terms  of  the  will, 
and  the  will  gives  the  property  to  Mr.  Wing  'in  case  my  wife 
shall  die  in  my  lifetime.'  Then  comes  the  qi:estion.  On  whom 
does  the  burden  of  proof  rest  to  show  whether  the  wife  did 
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or  did  not  die  in  the  testator's  lifetime?  I  think,  the  principle 
r.i)5  oj-^QQ  being  admitted  that  the  prima  facie  title  is  in  tne 
next  of  kin,  that  it  must  rest  on  the  person  who  claims 
the  property  under  a  bequest  giving  it  to  him  in  that  particu- 
lar event.  It  is  not  for  the  next  of  kin  to  show  that  the  wife 
did  not  die  in  her  husband's  lifetime,  but  the  person  who  claims 
under  the  disposition  must  show,  not  that  probably  it  might  be 
one  way  or  the  other,  but  that  that  state  of  circumstances  did 
in  fact  occur  which  entitles  him,  according  to  the  language  of 
the  will,  to  say  that  the  wife  did  die  in  her  husband's  lifetime. 
....  The  result,  therefore,  is  that,  there  being  a  will  giving 
away  the  property  in  one  state  of  circumstances — namely,  that 
the  wife  die  in  the  husband's  lifetime — and  it  not  being  proved 
that  that  state  of  circumstances  existed,  the  property  is  not 
given  away  at  all,  and  must  be  distributed  among  the  next  of 
kin  as  upon  an  intestacy."  And  it  was  also  said  that  there 
being  no  proof  as  to  which  one,  husband  or  wife,  survived  the 
other,  ^"^the  property  must  be  distributed  just  as  it  would  have 
been  if  they  had  both  died  at  the  same  moment."  The  case 
went  to  the  house  of  lords  as  Wing  v.  Angrave,  8  II.  L.  C;>-. 
183,  and  the  same  rules  as  to  survivorship  and  burden  of  proof 
were  there  announced. 

This  subject  has  been  considered  by  a  number  of  our  Amoii- 
can  courts,  and  all  are  agreed  that  there  is  no  presumption  of 
survivorship  and  that  survivorship  must  be  proved.  In  con- 
sidering the  question  upon  which  the  decision  of  the  case  at 
bar  must  turn,  a  review  of  the  principal  cases  may  not  be  un- 
profitable. 

In  Coye  v.  Leach,  8  Met.  371,  41  Am.  Dec.  523.  the  father, 
his  only  daughter,  her  husband  and  their  only  child,  perished 
at  sea  on  a  voyage  from  Charleston  to  Baltimore.  The  con- 
test was  between  the  heirs  of  the  daughter  and  the  heirs  of  the 
father.  Speaking  of  the  question  of  survivorship  as  bc> 
tween  the  father  and  the  daughter,  the  court  said:  "For  aught 
that  appears  in  the  present  aspect  of  the  case  they  may  both 
have  perished  *''^*^  together.  This  being  so,  and  no  arbitrary 
presumption  being  authorized  by  law  in  such  cases,  arising 
from  age  or  sex,  the  consequence  is  that  those  who  seek  to  en- 
force their  rights  as  heirs  at  law  of  Caroline  E.  Coye  [the 
daughter]  must  fail  in  establishing  their  right  to  a  distribu- 
tive share  in  the  estate  of  Sylvanus  Keith,"  the  father. 

In  the  case  of  ISTewell  v.  Xichols.  75  N.  Y.  78.  31  Am.  TJep. 
424,  there  was  a  will  devising  property  to  trustees  on  certain 
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trusts  for  the  benefit  of  the  liu-shaiid  and  two  children  of  te.-- 
tatrix  for  life,  and  in  the  event  of  tlieir  death  without  funlier 
disposition  of  tlie  property,  to  certain  named  relatives  of  th^' 
wife.  The  husband  of  the  testatrix,  her  mother  and  lier  two 
children  were  all  lost  on  a  voyage  from  New  York  to  i'>urope. 
in  1875.  Tlie  contention  was  between  tlie  heirs  of  the  childreii 
and  the  relatives  of  the  testatrix  named  in  the  will.  The  doc- 
trine of  the  English  court  in  the  Underwood  case  was  approved, 
and  it  was  held  that  the  persons  who  claim  through  a  stirvivor- 
sliip  must  prove  the  same.  After  quoting  some  expressions  in 
tlie  older  English  cases  the  court  said:  "These  expressions  only 
mean  that  as  the  fact  [of  survivorship]  is  incapable  of  proof, 
the  one  upon  whom  the  onus  lies  fails,  and  persons  thus  per- 
ishing must  be  deemed  to  have  died  at  the  same  time,  for  the 
purpose  of  disposing  of  tlieir  property." 

In  Johnson  v.  Merithew,  80  :Me.  Ill,  6  Am.  St.  Eep.  162.  13 
Atl.  132,  A.  W.  Nickerson,  his  wife  and  his  three  children  sailed 
from  Scotland  for  Havana  and  were  never  heard  from  again. 
His  mother  had  died  some  years  before,  leaving  him  and  his 
two  sisters  as  her  only  heirs  at  law.  The  contest  was  between 
the  grantee  of  the  father  and  the  two  sisters.  The  court  said: 
"In  the  absence  of  evidence  from  which  the  contrary  may  be 
inferred,  all  may  l)e  considered  to  have  perished  at  the  same 
moment — not  because  the  fact  is  presumed,  but  because  from 
failure  to  prove  the  contrary  by  those  asserting  it,  property 

rights  must  necessarily  be  settled  on  that  theory The 

children  are  not  ^^''  proved  to  have  survived  their  father,  an  I 
therefore  he  died  without  issue  and  his  share  descended  to  his 
father"— citing  the  three  cases  quoted  above. 

In  Eussell  v.  Hallett.  23  Kan.  276.  the  court  said,  citing  with 
approval  Coye  v.  Leach,  8  ]\fet.  371,  41  Am.  Dec.  523.  and 
Newell  V.  Nichols,  75  N.  Y.  78,  31  Am.  Eep.  424:  "In  the  ab- 
sence of  other  evidence  the  fact  as  to  wlio  was  the  survivor 
where  several  persons  perish  in  the  same  catastrophe  is  assunn^d 
to  be  unascertainable,  and  property  rights  are  disposed  of  as 
if  death  occurred  to  all  at  the  same  time.  While,  theref<n-o. 
it  is  correct  to  say  the  law  makes  no  presumption  on  tbe  sub- 
ject, the  practical  consequence  is  nearly  the  same  as  if  the  law 
presumed  all  to  have  perished  at  the  same  moment." 

In  In  re  Ehle's  Estate,  73  Wis.  445.  41  N.  W.  627.  Abram 
Ehle,  his  son  James,  tht;  son's  wife  and  their  three  children, 
all  perished  in  the  same  fire.  The  court  found,  from  the  evi- 
dence, that  Abram  died  fi^rst,  then  his  son  James,  and  lastly. 
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the  wife  and  children.  In  speaking  of  the  question  of  sur- 
vivorship the  court  said:  "In  the  absence  of  any  such  evi- 
dence, the  question  of  such  survivorship  must  necessarily  he 
regarded  as  uuascertainable,  and  hence  in  such  case  the  rig]it.s 
of  property  must  be  determined  as  if  death  occurred  to  all  at 
the  same  moment  of  time.'' 

In  the  case  of  Petition  of  Willbor,  20  R.  I.  126,  78  Am.  St. 
Rep.  843,  37  Atl.  634,  the  three  Willbor  sisters  were  burned 
to  death  at  the  same  time  in  their  house  at  Xewport.  Each 
one  left  a  will  leaving  her  property  to  the  others.  The  court 
said:  "As  all  three  of  the  testatrices  lost  their  lives  in  the 
same  disaster,  and  no  fact  or  circumstance  appears  from  which 
it  can  be  inferred  that  either  survived  the  others,  the  question 
of  survivorship  must  be  regarded  as  unascertainable,  and  hence 
the  rights  of  succession  to  their  estates  are  to  be  determined 
as  if  death  occurred  to  all  at  the  same  moment":  51  L.  R.  A. 
863,  and  note. 

There  are  also  several  cases  involving  the  right  to  the  pro- 
ceeds of  a  policy  of  insurance  upon  the  life  of  the  husband  for 
the  benefit  of  the  wife,  where  both  perished  ^^*  in  the  same 
disaster,  and  the  contest  was  between  the  administrator  of  the 
wife's  estate  and  those  claiming  through  the  husband,  or  as 
substituted  beneficiaries.  The  same  rules  have  been  adhered 
to  as  in  the  foregoing  cases,  and  the  question  as  to  what  party 
has  the  burden  of  proof  has  been  determined  by  the  doctrine 
of  each  particular  court,  whether  the  beneficiary  took  a  vested 
or  a  contingent  interest  in  the  fund. 

Tn  Fuller  v.  Linzee.  135  Mass.  468.  the  contest  was  between 
the  next  of  kin  of  ]\rrs.  Fuller  and  the  administrator  of  her 
husband,  wlio  also  represented  his  next  of  kin.  IS".  G.  Fuller, 
his  wife  and  their  five  children  sailed  from  Calciitta  for  New 
York  and  all  perished  together  at  sea.  Fuller's  life  was  in- 
sured, the  insurance  payable  to  his  wife,  and  if  she  predeceased 
him.  then  it  was  payable  to  their  children.  The  court  con- 
strued the  insurance  contract  as  giving  to  the  wife  an  iniercst 
contingent  upon  her  surviving  her  husband,  and  said:  "Tlii=  is 
a  proceeding  to  establish  a  right  in  the  wife  which  would  de- 
scend upon  her  next  of  kin.  and  the  burden  of  proof  is  upon 
the  party  who  undertakes  to  establish  it.  We  think,  upon 
the  view  of  the  contract  already  taken,  that  the  wife  had  no 
interest  transmissible  to  the  next  of  kin  unless  she  survived 
her  husband,  and  that  thev  cannot  maintain  this  clnim  with- 
out proof  that  she  survived  him.'*     A  different  view  has  been 
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taken  where  it  is  held  that  the  beneficiary  in  the  policy  has  a 
vested  interest  in  it. 

The  case  of  Paden  v.  Briscoe,  81  Tex.  503,  17  S.  W.  42,  was 
a  suit  upon  a  benefit  certificate  issued  by  the  Supreme  Lodge 
Knights  and  Ladies  of  Honor  to  John  F.  Briscoe,  payable  to 
his  wife  on  his  death.  The  by-laws  provided  that  if  the  bene- 
ficiary should  die  before  the  member,  the  proceeds  of  the  cer- 
tificate should  be  paid  to  the  dependent  heirs  of  the  deceased. 
Both  husband  and  wife  perished  in  a  fire  which  consumed  the 
hotel  in  which  they  were  stopping.  The  trial  court  found 
that  both  died  at  the  same  instant  of  time,  and  gave  judgment 
for  the  mother  ^^^  and  sister  of  the  deceased,  dependents  upon 
him  for  support,  and  against  the  administrator  of  the  estate 
of  the  wife.  On  a  review  of  the  case  the  supreme  court  said: 
"The  court  below  finds  that  the  wife,  the  beneficiary  named  by 
the  husband,  did  not  die  before  her  husband,  but  died  at  the 
same  instant.  The  result  of  this  finding  is  that  the  beneficiary 
named,  at  the  time  the  policy  was  earned  by  the  death  of  the 
husband,  did  not  survive  him  and  was  incapable  of  taking  the 

proceeds  of  the  policy The  instantaneous  death  of  both 

husband  and  wife  as  successfully  accomplished  the  inability  of 
the  wife  to  take  as  if  she  had  died  before." 

In  Hildebrandt  v.  Ames,  66  S.  W.  128,  which  was  a  suit  on 
an  insurance  policy,  both  husband  and  wife  being  drowned  in 
the  Galveston  disaster,  the  court  of  civil  appeals  of  Texas  said: 
^'There  being  no  presumption  either  of  survivorship  or  of  sim- 
ultaneous death,  and  no  evidence  in  the  case  to  sustain  a  find- 
ing of  either  of  these  facts,  it  is  manifest  that  the  party  upon 
whom  lay  the  burden  to  establish  such  survivorship  or  simul- 
taneous death  has  failed  to  make  out  his  case,  and  the  only 
question  for  us  to  determine  is  upon  which  of  the  parties  to 
this  suit  such  burden  was  imposed.  The  determination  of  this 
question  is  not  affected  by  the  position  of  the  parties  as  plain- 
tiff or  defendant  in  the  court  below."  After  an  extended  dis- 
cussion the  court  found  that  the  beneficiary  had  no  vested 
interest  in  the  policy,  and  held  "that  it  devolved  upon  her  [the 
beneficiary's]  representatives  to  show  that  the  contingency  had 
happened  which  would  entitle  her  to  receive  the  proceeds  of 
the  policy." 

In  the  recent  case  of  United  States  Casualty  Co.  v.  Kaeer, 
169  Mo.  301,  post,  page  641,  69  S.  W.  370,  Yocum  and  his 
daughter  perished  by  the  destruction  of  their  yacht  on  a  trip  in 
the  Gulf  of  Mexico.  Yocum  carried  two  accident  insurance  poli- 
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cies  payable  to  his  daughter,  if  surviving;  if  not,  to  his  Itgal 
representatives.  In  discussing  the  case  the  court  fully  approved 
of  the  rules  regarding  survivorship  and  burden  ^^^  of  proof  as 
stated  in  the  cases,  and  said:  "The  rule  is,  that  he  who  claims 
a  right  by  virtue  of  survivorship  must  prove  the  fact  of  the 
survival  of  him  through  whom  he  claims,  and  that,  failing  in 
this,  the  property  or  fund  remains  vested  as  it  was  before  the 

calamity But  this  does  not  settle  the  case,  because  the 

representatives  of  the  father  and  daughter  each  claim  that  the 
rights  of  the  other  depend  upon  their  showing  which  of  the  two 
survived  the  other,  and  hence  each  claims  the  burden  of  proof 
is  upon  the  other.  The  representative  of  the  father  further 
claims  that  if  neither  can  prove  what  the  fact  in  this  regard 
was,  then  the  doctrine  of  'distribution'  applies,  and  the  fund 
must  go  where  it  would  have  gone  if  there  had  been  no  ap- 
pointed beneficiary  in  the  polic}^,  to  wit,  to  the  representa- 
tives of  the  assured."  The  court  held  that  an  insurance  policy 
of  the  kind  sued  on  conferred  a  vested  interest  in  the  bene- 
ficiary, and  hence  gave  judgment  for  the  administrator  of  the 
daughter's  estate. 

A  different  veiw  of  the  question  was  taken  in  Cowman  v. 
Eogers,  73  Md.  406,  2L  Atl.  64.  In  that  case  Walter  E.  Hoopes, 
his  wife  and  two  children,  were  all  drowned  in  the  Johnstown 
disaster,  in  Pennsylvania,  in  1889.  He  was  insured  in  the 
Order  of  the  Golden  Chain,  and  the  certificate  was  payable, 
upon  his  death,  to  his  wife.  A  sister  of  the  deceased  and  the 
administrator  of  the  wife  both  claimed  the  fund.  The  court 
said:  "Mrs.  Hoopes  was  the  b'eneficiary  named  in  the  certificate. 
Her  representative  has  a  prima  facie  title  to  the  funds.  That 
title  can  only  be  devested  by  evidence  showing  that  she  died 
before  her  husband.  They  are  Ijoth  dead  and  both  died  in  the 
same  disaster.  There  is  no  proof,  and  there  is  no  legal  pre- 
sumption, as  to  which  one  died  first  or  as  to  their  having  died 
simultaneously.  Until  it  is  shown  that  she  died  before  her 
husband  the  fund  is  payable  to  no  one  else  other  than  her 
representative,  because  it  is  only  in  the  event  of  the  death 
of  the  nominated  beneficiary  in  the  lifetime  of  the  assured 
that  others  can  possibly  take.  Until  proof  ^^^  of  her  having 
60  died  is  first  furnished,  her  prima  facie  title  cannot  be  dis- 
placed." 

Just  what  the  court  meant  by  the  expression  "prima  facie 
title"  is  not  clear.  If  ^hn  r-onrt  meant  to  say  that  the  bene- 
ficiary of  a  ccr;  ifi'i'.ti'  ]-\  i]\"  ■■•  !':-nreriial  beneficiary  associations 
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has  a  vested  interest,  such  is  not  the  commonly  accepted  view, 
and  is  not  the  law  of  this  state:  Martin  v.  Stubbings,  126  111. 
387,  9  Am.  St.  Rep.  620,  18  N.  E.  657;  Benton  v.  Brotherhood 
of  Railroad  Brakemon,  146  111.  570,  34  X.  E.  939;  Voigt  v. 
Kersten,  164  111.  314,  45  N.  E.  543.  In  cases  of  ordinary 
property  no  one  has  a  vested  interest  in  it  during  the  lifetime 
of  the  absolute  owner,  but  has  only  an  expectancy,  dependent 
upon  the  death  of  thfe  owner  during  the  life  of  the  expectant, 
and  upon  the  further  contingency  that  Ihe  owner  does  not  dis- 
pose of  the  property  by  deed,  gift  or  will  made  before  his  death. 
The  case  of  a  beneficiary  in  a  certificate  of  a  fraternal  bene- 
ficiary association  is  analogous.  The  member  of  the  beneficiary 
association  procuring  the  beneficiary  certificate  is  the  moving 
party  through  whose  action  the  beneficial  scheme  of  the  asso- 
ciation is  put  in  operation  for  the  benefit  of  the  nominated 
beneficiary,  and  it  is  under  control  of  the  member,  at  least  to 
such  an  extent  that  he  can  defeat  the  expectancy  of  the  bene- 
ficiary and  secure  the  benefit  of  the  scheme  to  some  other 
eligible  beneficiary.  The  object  of  the  insured  is  to  provide 
for  the  support  of  those  dependent  on  or  related  to  him,  usu- 
ally by  the  ties  of  consanguinity.  Such  dependents  and  rela- 
tions are  the  ones  entitled  to  the  benefit  of  the  insurance,  and 
the  burden  of  proof  rests  upon  the  heirs  of  the  beneficiary — 
upon  those  claiming  the  bertcfits  of  the  joint  action  of  the 
insured  and  the  beneficiary  association,  through  the  nominated 
beneficiary — that  such  beneficiary  actually  became  entitled  to 
such  benefit  by  surviving  the  insured,  and  if  they  cannot  do 
this  the  benefits  will  accrue  to  the  succeeding  surviving  bene- 
ficiaries, as  may  be  provided  in  the  scheme  of  the  association, 
or  to  the  next  of  kin  of  the  deceased  member.  In  *^^'  the  case 
at  bar  the  laws  of  the  association  provided  that  the  benefit 
should,  in  case  of  the  death  of  the  beneficiary  before  the  in- 
sured, be  paid  to  the  heirs  of  such  insured  member.  These 
are  the  appellees.  Rose  Balder  and  Bertha  Marty.  Treating 
the  case  as  if  the  member  and  the  beneficiary  died  nt  the  same 
time,  the  result  is  the  same  as  if  the  beneficiary  died  first. 

It  is  contended  by  appellants  that  there  is  no  proof  appel- 
lees are  the  only  heirs  of  F.  II.  Marty.  Snob  heirship  was 
alleged  in  the  hill  of  interpleader  and  claimed  in  tlie  ans^ror  of 
appellees,  but  is  denied  in  the  answer  of  appellants.  The  cir- 
cuit court,  in  the  decree,  found  that  appellees  Avpro  tl^o  only 
heirs  at  law  of  the  deceased  member,  and  wo  aro  of  t^'-o  miiiuon 
that  this  finding  is  sn])])ort(nl  bv  the  certiricnto  of  ovi'cnre. 
The  judgment  of  the  appellate  court  must  be  afTirmod. 
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If  Two  Persons  Perish  in  a  Common  Disaster,  th©  question  of  snr- 
rivorahip,  in  the  absence  of  evidence,  is  aasumed  to  be  unascertain- 
able,  and  property  rights  are  di^osed  of  as  if  the  deaths  occurred 
at  the  same  time:  See  Petition  of  Willbor,  20  E.  I.  126,  78  Am.  St. 
!Rep.  842,  37  Atl.  634;  monographic  note  to  Coye  v.  Leach,  41  Am. 
Dec.  524,  526. 

TJie  Beneficiary  in  a  Benefit  Certificate  of  life  insurance  has  no 
vested  interest  or  property  right  therein  during  the  life  of  the  in- 
fmred:  Peterson  r.  Gibson,  191  111.  365,  85  Am.  St.  Hep.  263,  61  N. 
E.  127;  Schmidt  v.  Northern  Life  Assn.,  112  Iowa,  41,  84  Am.  St. 
Kep.  323,  83  N.  W.  800;  IndependMit  Foresters  v.  Keliher,  36  Or. 
501,  78  Am.  St.  Eep.  785,  59  Pac.  324,  1109,  60  Pac.  563;  monographic 
note  to  Strauss  r.  Mutual  etc.  Assn.,  83  Am.  St.  Rep.  718.  Compare 
Jackson  Bank  ▼.  Williams,  77  Miss.  398,  78  Am.  St.  R«p.  530,  26 
South.  965;  Pitting«r  y.  Pittinger,  28  Colo.  308,  89  Am.  St.  lUp. 
193,  64  Pac  195. 
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BALTIMORB  AND  OHIO  SOUTHWESTERN  RAILWAY 

COMPANY  V.  REED. 

[158  Ind.  25,  62  N.  E.  488.] 

FELLOW-SEEVANTS.— The  Common-law  Rule  that  a  master 
ia  not  liable  to  his  servant  for  an  injury  sustained  through  the  neg- 
ligence of  a  fellow-servant  is  presumed  to  prevail  in  a  sister  state. 
(p.  295.) 

CONFLICT  OF  LAW.— If  an  Injury  to  a  Servant  is  not  action- 
able in  the  state  where  committed,  no  cause  of  action  can  be  carried 
to  and  asserted  in  another  state,     (p.  295.) 

FELLOW-SEKVANTS.— A  Statute  Creating  •  Liabilit3f 
against  a  master  for  injuries  to  his  servant  through  the  negligence 
of  a  fellow-servant  has  no  extraterritorial  effect  to  give  a  right 
of  action  for  an  injury  receiv6<l  in  a  sister  state,     (p.  297.) 

CONSTITUTIONAL  LAW— Vested  Right  to  Defense.— A 
statute  providing  that,  in  an  action  against  a  railroad  company  for 
injuries  sustained  by  an  employ^  in  another  state,  it  shall  not  be 
competent  for  the  company  to  plead  or  prove  the  statutes  or  de- 
cisions of  the  latter  state  as  a  defense,  is  unconstitutional,      (p.  298.) 

CONSTITUTIONAL  LAW.— A  Vested  Right  of  Defense,  n» 
well  as  a  vested  right  of  action,  is,  in  a  sense,  property,  and  is  pro- 
tected from  being  taken  away  by  the  legislature,     (p.  298.) 

W.  R.  Gardiner,  C.  G.  Gardiner  and  E.  W.  Strong,  for  tlio 
appellant. 

C.  K.  Tharp,  J.  A.  Padgett  and  A.  J.  Padgett,  for  tlio 
appellee. 

^®  JORDAN,  C.  J.  This  action  was  commenced  by  appe11'-e 
in  the  Daviess  circuit  court  to  recover  damages  for  person  at 
injuries  sustained.     The  cause  was  thereafter  venued  to  the 

(2»3) 
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Pike  circuit  court,  ^vliere  a  trial  by  jury  resulted  in  a  verdi-t 
awarding  appellee  fifteen  thousand  dollars;  and.  over  appel- 
lant's motion  for  a  new  trial,  judgment  was  rendered  thcr(>on 
against  the  railway  company.  From  this  judgment  the  com- 
j>any  ap])eals  and  assigns  as  error:  1.  That  the  court  errr'd  in 
overruling  its  demurrer  to  the  complaint;  2.  In  sustaining  the 
demurrer  of  appellee  to  the  second  paragraph  of  answer;  3. 
In  denying  a  motion  for  a  new  trial. 

Under  the  averments  of  the  complaint,  the  following  facts 
are  shown:  The  defendant,  appellant  herein,  is  a  railroad  cor- 
poration owning  and  operating  a  continuous  railroad  which  ex- 
tends from  the  city  of  East  St.  Louis  in  the  State  of  Illinois, 
into  and  through  Daviess  county  in  the  State  of  Indiana,  on 
fo  the  city  of  Cincinnati  in  the  state  of  Ohio.  The  plaintitf 
was,  at  the  time  of  the  accident,  and  at  the  time  he  instituted 
his  action,  a  resident  of  the  state  of  Indiana.  On  June  8,  189*^, 
he  was  a  servant  of  the  defendant,  engaged  in  its  employ  as 
a  brakeman  on  a  freight  train  which  was  being  operated  and 
run  over  defendant's  said  road  from  the  town  of  Flora,  in  the 
state  of  Illinois,  into  and  through  Daviess  county  in  the  state 
of  Indiana.  On  said  day,  at  the  station  of  Clay  City  in  the 
state  of  Illinois,  while  the  plaintiff  was  assisting  in  the  opera- 
tion and  running  of  said  freight  train  as  such  brakeman,  it 
became  and  was  his  duty  to  assist  in  making  ^^  what  is  de- 
nominated and  known  as  a  "running  or  flying  switch" ;  and 
while  so  engaged  he  was,  without  any  fault  or  negligence  on 
his  part,  jerked  and  thrown  under  a  moving  car,  which  ran 
over  and  crushed  one  of  his  legs,  and  thereby  the  amputation 
of  said  limb  was  rendered  necessary.  The  accident  in  question 
is  alleged  to  have  been  caused  by  the  violent  and  sudden  start 
and  speed  of  the  engine  attached  to  the  train,  which  engine 
was  in  charge  of,  and  was  being  operated  by,  one  Michael  Grif- 
fin, a  locomotive  engineer  then  and  there  in  the  service  aiul 
employ  of  the  defendant.  The  plaintitf  in  his  com.plaint 
charges  the  accident,  which  occurred  at  Clay  City,  Illinois,  and 
the  injury  resulting  therefrom,  to  be  wholly  due  to  the  negli- 
gence of  Griffin,  the  engineer,  in  the  operation  and  manage- 
ment of  said  engine  at  the  said  time  and  place. 

The  lower  court  adjudged  the  complaint  to  be  sufficient  on 
"demurrer.  The  complaint,  as  we  have  shown,  discloses  that 
the  accident  by  which  appellee  was  injured  occurred  in  tho 
state  of  Illinois:  consequently  if  he  has  the  right  of  action 
against  appellant,  such  right  arose  under  the  laws  of  the  lat- 
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tcr  state.  The  facts  conclusively  show  that  appellee  and  the 
engineer  to  whose  negligence  the  cause  of  the  injury  is  im- 
puted were,  under  the  circumstances,  at  the  time  of  the  acci- 
dent nothing  more  than  fellow-servants  of  each  other,  hoth 
in  the  service  of  appellant,  their  common  master,  lie  does 
not  profess  by  his  complaint  to  base  his  cause  of  action  oq 
any  statute  of  the  state  of  Illinois.  The  rule  of  the  common 
law  which  aserts  that  the  master  is  not  liable  in  an  action  by 
one  of  his  servants  for  an  injury  sustained  through  the  neg- 
ligence of  a  fellow-servant  is  a  familiar  one.  \Vheu  tested 
by  tliis  rule  of  the  common  law,  as  it  prevails  and  is  enforced 
in  this  state  by  our  decisions,  the  complaint  in  question  does 
not  state  a  cause  of  action  against  appellant.  We  are  bound 
to  presume  that  the  same  common-law  rule  as  recognized  and 
enforced  in  this  jurisdiction  obtains  in  the  state  of  Illinois, 
and  is  enforced  by  the  highest  court  thereof  in  like  manner 
^*  as  we  enforce  it,  until  the  contrary  is  shown.  Hence  it  must 
be  held  that,  under  the  laws  of  the  state  in  which  the  injury 
complained  of  was  inflicted,  the  complaint  does  not  state  or 
disclose  a  right  of  action  against  appellant.  Unless  the  neg- 
ligent act  of  appellant's  servant,  to  which  appellee  imputes 
his  injury,  which  act,  as  shown,  occurred  wholly  in  the  state 
of  Illinois,  created  a  liability  or  right  of  action  in  that  state 
against  appellant  in  favor  of  appellee,  no  such  right  or  lia- 
bility can  be  asserted  to  exist  elsewhere.  Certainly,  if  no 
right  of  action  existed  in  that  state  in  his  favor,  he  could 
carry  no  right  of  action  with  him  by  coming  into  the  state 
of  Indiana  and  instituting  a  suit  against  appellant  in  the 
courts  of  the  latter  state.  This  rule  of  the  law  is  universally 
affirmed  and  settled:  Buckles  v.  Ellers,  73  Ind.  220,  37  Am. 
Eep.  156;  Burns  v.  Grand  Eapids  etc.  E.  E.  Co.,  113  Ind.  169, 
15  N".  E.  230.  In  the  latter  case  this  court,  on  page  176  (113 
Ind.,  15  K  E.  233),  said:  "All  the  cases  agree  that,  what- 
ever the  law  of  the  forum  may  be,  the  plaintiff's  case  must 
stand,  if  at  all,  so  far  as  his  right  of  action  is  concerned,  upon 
the  law  of  the  place  where  the  injury  occurred:  Hyde  v.  Wabash 
etc.  Ey.  Co..  61  Iowa,  4 11,  47  Am.  Eep.  820.  16  N".  W.  351 ; 

State    v.    Pittsburgh    etc.  Ey.  Co.,  45  Md.  41 Unless 

the  alleged  wrong  was  actionable  in  the  jurisdiction  in  which 
it  was  committed,  there  is  no  cause  of  action  which  can  be 
carried  to  and  asserted  in  anv  other  jurisdiction":  Citing 
numerous  authorities.  As  further  supporting  this  proposition, 
see  Alabama  etc.  E.  E.  Co.  v.  Carroll,  97  Ala.  126,  38  Am.  St. 
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Eep.  163,  11  South.  803,  and  the  many  authorities  therein  cited 
on  page  131  of  the  oilicial  report;  Davis  v.  New  York  etc.  11. 
Co.,  143  Mass.  301,  58  Am.  Kep.  138,  9  N.  E.  815;  Alexand-r 
V.  Pennsylvania  Co.,  48  Ohio  St.  623,  30  N.  E.  69 ;  Eailway  Co. 
V.  Lewis,  89  Tenn.  235,  14  S.  W.  603;  Debevoise  v.  New  York 
etc.  E.  R.  Co.,  98  N.  Y.  377,  50  Am.  Rep.  683 ;  Louisville  etc. 
R.  R.  Co.  V.  Whitlow,  19  Ky.  Law  Rep.  1931,  43  S.  W.  711; 
Hamilton  v.  Hannibal  etc.  R.  R.  Co.,  39  Kan.  56,  18  Pac.  57 ; 
Smith  V.  Condry,  2»  i  How.  28;  Huntington  v.  Attrill,  146  U. 
S.  657,  13  Sup.  Ct.  Rep.  224,  and  cases  there  cited;  Story  on 
Conflict  of  Laws,  sec.  609. 

The  rule  that  if  the  law  of  the  state  or  jurisdiction  where 
the  wrong  is  committed,  when  applied  to  the  case,  does  not 
give  a  right  of  action  against  the  wrongdoer,  then  no  action 
can  be  sustained,  is  so  well  established  that  we  may  dismiss  the 
question  without  further  consideration. 

Counsel  for  appellee,  however,  in  their  argument  in  support 
of  the  complaint,  seek  to  apply  the  provisions  of  the  fourth 
clause  of  section  1  of  the  employers'  liability  act  passed  by  the 
legislature  of  this  state  in  1893:  Acts  1893,  p.  294;  Burns' 
Rev.  Stats.  1901,  sees.  7083-7087.  The  first  section  of  this  act 
declares  "that  every  railroad  or  other  corporation,  except  mu- 
nicipal, operating  in  this  state,  shall  be  liable  for  damages  for 
personal  injury  suffered  by  an  employe  while  in  its  service,  tlie 
employe  so  injured  being  in  the  exercise  of  due  care  and  dili- 
gence, in  the  following  cases:  ....  4.  Where  such  injury  was 
caused  hy  the  negligence  of  any  person  in  the  service  of  such  cor- 
poratism who  has  charge  of  any  signal,  telegraph  office,  switchyard, 
shop,  roundhouse,  locomotive  engine  or  train  upon  a  railway,  or 
where  such  injury  was  caused  by  the  negligence  of  any  person, 
coemploy6  or  fellow-servant  engaged  in  the  same  common  ser- 
vice in  any  of  the  several  departments  of  the  service  of  any 
such  corporation,  the  said  person,  coemploye  or  fellow-servant, 
at  the  time  acting  in  the  place  and  performing  the  duty  of  the 
corporation  in  that  behalf,  and  the  person  so  injured,  obey  in -r 
or  conforming  to  the  order  of  some  superior  at  the  time  of  sucli 
injury,  having  authority  to  direct;  but  nothing  herein  shall  be 
construed  to  abridge  the  liability  of  the  corporation  under  ex- 
isting law."     (Our  italics.) 

By  that  part  of  the  claiise  which  we  have  italicized  a  liability 
against  a  railroad  corporation  is  created  in  this  state,  wher^? 
previous  to  the  enactment  of  this  statute  none  existed  under 
the  common-law  rule.     We  cannot  presume  that  the    ^®  legis- 
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lature  intended  to  exceed  its  territorial  jurisdiction  or  power 
by  extending  the  operation  and  effect  of  this  statute  so  as  to 
create  a  right  of  action  in  favor  of  the  servant  against  the  rail- 
road corporation  for  any  injury  sustained  in  a  sister  state 
through  the  negligence  of  a  fellow-servant,  where  no  such  right 
under  the  laws  of  the  latter  state  existed.  That  a  statute  or 
this  state  prescribing  a  penalty  or  giving  a  right  of  action  for 
a  tort  committed  can  have  no  extraterritorial  force  or  effect  so 
as  to  create  thereby  a  right  of  action  in  another  state,  is  a 
well-settled  rule:  Carnahan  v.  Western  Union  Tel.  Co.,  89 
Ind.  526,  46  Am.  Rep.  175;  Western  Union  Tel.  Co.  v.  Carter, 
156  Ind.  531,  60  N.  E.  305,  and  authorities  cited  therein; 
Nathan  v.  Lee,  152  Ind.  232,  52  N.  E.  987;  Burns  v.  Grand 
Rapids  etc.  R.  R.  Co.,  113  Ind.  169,  15  N.  E.  233.  In  the 
latter  case,  this  court  said:  "The  general  proposition  may  be 
conceded  that  statutes  have  no  extraterritorial  force  beyond  the 
state  in  which  they  were  enacted,  but  it  is  nevertheless  true 
that  civil  rights  acquired  under  a  statute  are  not  confined  to 
the  limits  of  the  state  in  which  the  right  accrued.  Such  right.-*, 
out  of  regard  for  the  principles  of  comity  existing  between 
states,  will  be  enforced  in  the  courts  of  any  state  which  can  ob- 
tain jurisdiction  of  the  defendant,  provided  to  enforce  them 
does  not  violate  the  law  or  policy  of  the  state  in  which  they 
are  sought  to  be  enforced." 

In  Nathan  v.  Lee,  152  Ind.  232,  52  N.  E.  987,  we  said:  "The 
general  laws,  regulations,  or  decisions  of  the  courts  of  a  sister 
state  are  controlling  only  within  its  own  limits,  and  such  state 
has  no  power  to  give  them  force  or  effect  in  other  jurisdic- 
tions": Citing  authorities. 

While  the  law  of  the  place  where  the  injury  was  occasioned 
or  inflicted  governs  in  respect  to  the  right  of  action,  neverthe- 
less the  law  of  the  forum  where  the  action  is  prosecuted  to 
obtain  redress  which  pertains  to  the  remedy  only,  control!*. 
The  question  whether  the  injured  servant  shall  have  a  right  of 
action  against  the  master  for  the  injury  sustained  through  tiie 
negligence  of  a  fellow-servant  is  certainly  ^^  one  which  deals 
with  the  right  or  cause  of  action,  and  not  with  the  remedy  or 
procedure  to  enforce  such  right. 

It  is  seemingly  urged  by  counsel  for  appellee  that,  inasmuch 
as  he  is  shown  to  be  a  citizen  of  this  state,  therefore  appellant 
is,  by  reason  of  section  4  of  the  employtvs'  liability  act,  d'^- 
barred  from  claiming  that,  under  the  facts  disclosed  by  the 
complaint,  no  right  of  action  or  liability  existed  against  it  un- 
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der  the  laws  of  tlic  state  of  Illinois.  Tliis  section  reads  as  fol- 
lows: "Jn  case  any  railroad  corporation  which  owjis  or  opera Les 
a  line  extending  into  or  through  the  state  of  Indiana,  and  inio 
or  tlirough  another  or  other  states,  and  a  person  in  the  emplo}'' 
of  such  corporation,  a  citizen  of  this  state,  shall  be  injured  as 
provided  in  this  act,  in  any  other  state  where  such  railroad  is 
owned  or  operated,  and  a  suit  for  such  injury  shall  be  brought 
in  aiiy  of  the  courts  of  this  state,  it  shall  not  be  competent  for 
such  corporation  to  plead  or  prove  the  decisions  or  statutes  of 
the  state  where  such  person  shall  have  been  injured  as  a  de- 
fense to  the  action  brought  in  this  state." 

Whatever  the  purpose  of  the  legislature  in  the  enactment 
of  this  section  may  have  been,  it  is  manifest  that  it  cannot  be 
invoked  to  give  appellee  a  right  of  action  against  appellant  for 
an  injury  sustained  by  him  in  the  state  of  Illinois,  if  such  right 
does  not  exist  under  the  law  of  that  state.  Again,  if  appel- 
lant had  a  valid,  existing  cause  of  defense  under  the  law  of  the 
state  of  Illinois  to  the  action  in  question,  which  it  could  have 
asserted  and  proved  in  that  state  had  the  action  been  prose- 
cuted therein,  certainly  then  it  is  beyond  the  power  of  the 
legislature  by  the  section  in  controversy  to  destroy  such  vested 
right  by  depriving  appellant  of  asserting  the  same  when  sued 
in  the  state  of  Indiana.  Such  an  act  of  the  legislature  would 
evidently  operate  as  an  unconstitutional  confiscation  of  pro]i- 
erty  rights:  See  section  21  of  our  Bill  of  Eights;  articles  5  and 
14  of  the  amendments  to  the  constitution  of  the  United  States; 
Hovey  t.  Elliott,  167  U.  S.  409,  17  Sup.  Ct.  Eep.  841.  The 
law  recognizes  ^^  that  a  vested  right  of  defense  to  an  action  is, 
in  a  sense,  property,  as  much  so  as  is  a  vested  right  of  action, 
and  is  equally  protected  as  in  the  latter  against  an  attempt  of 
the  legislature  to  destroy  or  take  it  away.  The  doctrine  in  re- 
spect to  the  vested  right  of  defense  is  stated  in  Cooley  on 
Torts,  at  top  of  page  552,  as  follows:  "But  it  is  agreed  that 
to  support  an  action  the  act  must  have  been  wrongful  or  pun- 
ishable where  it  took  place,  and  that  whatever  Avould  bo  a  good 
defense  to  the  action,  if  brought  there,  must  be  a  good  de- 
fense everywhere."  The  same  author,  in  his  work  on  Consti- 
tutional Limitations,  at  page  443  savs:  "But  a  vested  right  of 
action  is  property  in  the  same  sense  in  which  taufrible  things 
are  property,  and  is  equally  protected  against  arbitrary  inter- 
ference.'* 

In  Pritchard  v.  Norton,  lOfi  TT.  S.  124.  1  Sup.  Ct.  Bop.  10?, 
the  court  asserts  the  proposition  that  a  vested  cause  of  defense 
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is  as  equally  protected  from  being  cut  oIT  or  destroycJ  by  an 
act  of  the  legislature  as  is  a  vested  cause  of  action.  The  court 
in  that  case,  on  page  141  of  the  official  report,  said:  "Hence  it 
is  that  a  vested  right  of  action  is  property  in  the  same  sense  in 
which  tangible  things  are  property,  and  is  equally  protected 
against  arbitrary  interference.  Whether  it  springs  from  con- 
tract or  from  the  principles  of  the  common  law,  it  is  not  com- 
petent for  the  legislature  to  take  it  away.  A  vested  right  to 
an  existing  defense  is  equally  protected,  saving  only  those 
which  are  based  on  informalities  not  affecting  substantial 
rights." 

It  surely  cannot,  in  reason,  be  insisted  that  the  section  in 
question,  so  far  as  it  precludes  a  railroad  company,  when  sued 
as  is  appellant,  under  the  circumstances  in  this  case,  from  as- 
serting and  exhibiting  its  right  to  a  valid,  existing  defense, 
may  be  justified  or  upheld  on  the  ground  that  its  provisions 
should  be  regarded  as  regulating  the  procedure  or  practice  on 
the  part  of  a  defendant  railroad  company  in  cases  of  this  char- 
acter. But  the  legislature,  in  regulating  the  practice  and  pro- 
cedure in  courts  of  justice,  cannot  ^**  thereby  wholly  preclude 
a  defendant  from  asserting  and  proving  a  right  of  defense  to 
an  action  instituted  against  him.  In  Cooley's  Constitutional 
Limitations,  sixth  edition,  on  page  453,  that  eminent  author 
in  treating  the  subject  of  the  alteration  of  the  rules  of  evidence, 
says:  "But  there  are  fixed  bounds  to  the  power  of  the  legis- 
lature over  this  subject  which  cannot  be  exceeded It 

has  no  power  to  establish  rules  which,  under  pretense  of  regu- 
lating the  presentation  of  evidence,  go  so  far  as  altogether  to 
preclude  a  party  from  exhibiting  his  rights,  ....  it  would 
not,  we  apprehend,  be  in  the  power  of  the  legislature  to  declare 
that  a  particular  item  of  evidence  should  preclude  a  party  from 
establishing  his  rights  in  opposition  to  it.  In  judical  investi- 
gations the  law  of  the  land  requires  an  opportunty  for  a  triiil ; 
and  there  can  be  no  trial  if  only  one  party  is  suffered  to  pro- 
duce his  proofs." 

The  rule  is  well  settled  that  the  legislative  department  is  not 
authorized  to  declare  that  certain  facts  or  evidence  shall  create 
a  conclusive  presumption,  and  thereby  override  the  essential 
facts  in  the  case,  or  preclude  a  party  in  an  action  from  assert- 
ing and  proving  the  truth:  Wantlan  v.  White,  19  Tnd.  470; 
White  V.  Flynn,  23  Ind.  46:  Heagy  v.  State.  85  Ind.  2(^0; 
Johns  V.  State,  104  Ind.  557,  4  N.  E.  153;  Board  etc.  v.  State, 
120  Ind.  282,  22  N".  E.  255;  State  v.  Beach,  147  Ind.  74,  46  X. 


300  American  State  Reports,  Vol.   92.      [Iiuliana, 

E.  145.  In  the  latter  case  this  court,  on  page  79  (147  In  J.,  4G 
N.  E.  146), of  its  opinion,  said:  "A  law  which  would  in  effect  cx- 
clnde  the  evidence  of  a  party  and  thereby  deny  hhn  the  right  to 
be  heard  would  deprive  him  of  due  process  of  law.  A  law  which 
provides  that  certain  facts  are  conclusive  proof  of  guilt  woui,! 
be  unconstitutional If,  however,  the  legislature,  in  pro- 
scribing the  rules  of  evidence  in  any  class  of  cases,  leaves  a 
party  a  fair  opportunity  to  establish  his  case  or  defense  and 
give  in  evidence  to  the  court  or  jury  all  the  facts  legitimate] ;>' 
bearing  on  the  issues  in  the  cause  to  be  considered  and  weighed 
by  the  tribunal  trying  the  same,  such  acts  of  the  legislature  are 
not  unconstitutional."  •'**  It  must  follow,  then,  for  the  rea- 
sons stated,  that  so  far  as  section  4,  in  controversy,  can  be  said 
to  deprive  or  preclude  appellant  from  asserting  on  demurrer 
to  the  complaint  of  appellee  that  the  facts  alleged  therein  do 
not  entitle  him  to  a  recovery,  or  that  it  cuts  off  and  deprives 
Buch  railroad  company  from  availing  itself  of  any  legitimate 
right  or  cause  of  defense  in  bar  of  the  action  existing  under  th;; 
laws  of  the  state  of  Illinois,  such  legislation  must  be  held  t;) 
be  an  invalid  exercise  of  legislative  power. 

We  conclude  that  the  complaint,  for  the  reasons  given,  does 
not  state  a  cause  of  action  against  appellant,  and  therefore,  thi? 
court  erred  in  overruling  the  demurrer  thereto,  for  which  er- 
ror the  judgment  below  is  reversed  and  the  cause  is  remanded 
to  the  lower  court,  with  instructions  to  sustain  the  demurrer 
to  the  complaint. 


TJte  Doctrine  of  the  Principal  Case,  that  the  law  of  the  state  in 
which  an  employ^  ig  injured  through  the  negligence  of  a  follnw- 
servant,  determines  the  right  to  recover  therefor,  and  that  the  com- 
mon-law rule  of  the  nonliability  of  a  master  to  his  servant  for  the 
negligence  of  a  fellow-servant  is  presumed  to  prevail  in  a  sister 
utate,  ia  affirmed  in  Baltimore  etc.  Ry.  Co.  v.  Jones,  158  Tnd.  87, 
62  N.  E.  994.  For  other  authorities  to  the  same  effect,  see  Brewster 
V.  Chicago  etc.  Tly.  Co.,  114  Iowa,  144,  86  N.  W.  221,  89  Am.  St.  Rep. 
348,  and  cases  cited  in  the  cross-reference  note  thereto. 

Vested  Rights. — The  legislature  cannot  deprive  a  defendant  of  a 
vested  right  in  an  existing  material  defense:  Magniar  v.  Henry,  84 
Ky.  1,  4  Am.  St.  Rep.  182.  This  rule  does  not  apply,  however,  to  a 
defense  not  appertaining  to  the  merits:  See  Danforth  v.  Grotoii 
Water  Co.,  178  Mass.  472,  86  Am.  St.  Rep.  495,  59  N.  E.  1033.  See, 
in  this  connection,  State  v.  Heldenbrand,  62  Neb.  136,  89  Am.  St. 
Eep.  743,  87  N.  W.  25. 
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SOULES  V.  ROBINSOK 

[158  Ind.  97,  62  N.  E.  999.] 

LUNACY  INQXnsiTION— Presence  of  Subject  of  Inquiry.— 

Though  the  record  of  a  cause,  in  which  a  person  is  adjudged  in- 
sane, and  a  guardian  appointed,  is  silent  as  to  his  appearance  or 
presence  in  court,  or  as  to  notice  given  him,  it  will  be  presumed, 
as  against  collateral  attack,  that  the  court  acquired  jurisdiction, 
(p.  302.) 

LUNACY  INQUISITION.— A  Judgment  Pronouncing  a  person 
insane,  and  under  guardianship,  if  not  void,  fixes  the  status  of  such 
person,  while  it  stands  unrevoked,  and  a  judgment  of  another  court 
in  a  different  county  as  to  such  person's  sanity  is  void.     (p.  304.) 

GUARDIANSHIP.— There  Cannot  be  Two  Guardianships  of 
the  same  person  and  property  in  this  state  at  the  same  time.  (p. 
304.) 

Action  by  Soules,  as  guardian  of  one  Reeves,  against  Robin- 
son and  another  to  set  aside  defendants'  appointments  as  guard- 
ians for  Reeves.  From  a  judgment  for  defendants  the  plain- 
tiff appeals. 

S.  R.  Hamill,  J.  L,  Price,  and  F.  S.  Rowley,  for  the  appellant. 

G.  A.  Knight  and  F.  J.  S.  Robinson,  for  the  appellees. 

®'  MONKS,  J.  This  case  was  transferred  from  the  appel- 
late court  under  clause  3  of  section  10  of  the  act  of  1901  (Acts 
1901,  p.  567),  for  final  determination. 

In  September,  1882,  the  Clay  circuit  court,  in  a  proceeding 
brought  for  that  purpose,  under  sections  2544-2555  of  the  Re- 
vised Statutes  of  1881,  adjudged  that  Cassius  E.  Reeves  was  a 
person  of  unsound  mind  and  incapable  of  managing  his  estate. 
The  record  of  said  cause  in  which  said  Reeves  was  adjudged  a 
person  of  unsound  mind  is  entirely  silent  as  to  the  presence 
of  said  Reeves  in  court,  or  his  appearance  to  said  action,  or  as 
to  any  notice  being  given  to  or  served  upon  him.  At  the  ^^ 
same  time  the  court  appointed  Cyrus  Reeves  guardian  of  said 
Cassius  E.  Reeves  upon  his  giving  bond  as  such  guardian  in  the 
sum  of  $100.  On  the  ninth  day  of  July,  1886,  said  Reeves 
filed  his  bond  in  said  sum,  which  was  duly  approved.  On  Jan- 
nary  30,  1890,  said  guardianship  trust  was.  by  order  of  tlie 
court,  stricken  from  the  docket  of  said  court.  Afterward,  in 
]\ray,  1890,  while  the  Clay  circuit  court  was  not  in  session,  the 
judge  of  said  court  at  chambers  ordered  that  said  trust  be  re- 
instated upon  the  docket,  and  that  the  bond  of  the  guardian 
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of  said  Cassius  E.  Reeves  be  fixed  at  $25,000,  and  said  Cyrus 
Reeves  failing  to  give  said,  bond  in  the  sum  of  $25,000,  an  order 
of  the  court  was  made  and  entered  of  record,  removing  him  as 
such  guardian,  and  appointing  appellee,  Frederick  J.  S.  Robin- 
son, guardian  of  the  person  and  estate  of  said  Cassius  E. 
Reeves.  Said  Robinson  executed  his  bond  as  such  guardian  in 
the  penalty  of  $25,000,  which  was  approved,  and  letters  of 
guardianship  were  issued  to  him.  Afterward,  in  October,  1891, 
he  executed  an  additional  bond  as  such  guardian  in  the  sum  of 
$25,000,  which  was  duly  approved.  Since  said  appointment 
said  Robinson  has  acted  as  guardian  of  the  person  and  estate 
of  said  Reeves,  which  estate  is  of  the  probable  value  of  $17,000. 

Appellant,  who  alleges  that  he  is  the  guardian  of  said  Cassius 
E.  Reeves,  a  person  of  unsound  mind  and  incapable  of  manag- 
ing his  estate,  in  1897  brought  this  action  against  appellee.^, 
each  of  whom  had  been  respectively  appointed  guardian  of  the 
said  Reeves  by  the  Clay  circuit  court, as  heretofore  stated,  to  sot 
aside  said  appointments,  and  also  to  set  aside  the  judgment  of 
said  court  declaring  that  said  Cassius  E.  Reeves  was  a  person 
of  unsound  mind,  and  incapable  of  managing  his  own  estate. 
It  is  alleged  in  the  complaint  that  said  Cassius  E.  Reeves,  at  the 
time  said  proceedings  were  commenced  and  the  judgment  ren- 
dered in  the  Clay  circuit  court,  was  an  inhabitant  of  Vigo 
county,  Indiana,  and  not  of  said  Clay  county;  that  no  notice 
was  ever  given  said  Reeves  of  said  proceedings,  by  summons  or 
otherwise,  ^^  and  he  had  no  notice  thereof;  that  he  never  ap- 
peared to  said  proceeding  in  person  or  by  attorney,  and  was 
not  produced  in  open  court  at  the  trial  of  said  cause,  nor  was 
there  any  entry  of  record  showing  that  the  court  was  satisfied 
that  he  could  not  be  produced  in  court  without  injury  to 
his  health. 

It  will  be  observed  that  the  record  of  the  judgment  and  pro- 
ceedings in  the  Clay  circuit  court  in  which  said  Reeves  was  de- 
clared of  unsound  mind  is  entirely  silent  as  to  any  appearance 
of  said  Reeves  thereto,  or  as  to  his  presence  in  court,  or  as  to 
any  notice  being  given  to  or  served  upon  him. 

As  the  Clay  circuit  court  is  a  court  of  general  jurisdiction, 
and  had  jurisdiction  of  the  subject  matter  of  such  proceedintrs, 
it  will  be  presumed  under  such  circumstances,  as  against  col- 
lateral attack,  that  it  acquired  jurisdiction  of  the  person  of  said 
pjeeves  before  rendering  the  judgment:  Gridley  v.  College,  137 
y.  Y.  327.  33  N.  E.  321  ;  Kintr  v.  Bell.  3G  Ohio  St.  4^0,  470; 
Shrover  v.  Richmond,    IG    Ohio    St.    455,    45G:    llo^kman    v. 
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Adams,  50  Ohio  St.  305,  315,  318,  34  N.  E.  155;  Bush  v.  Lind- 
sey,  24  Ga.  345,  248,  71  Am.  Dec.  117;  Warner  v.  Wilson,  4 
Cal.  310;  Ockendon  v.  Barnes,  43  Iowa,  615;  notes  to  State  v. 
Billings,  43  Am.  St.  Rep.  534-537;  notes  to  Balton  v.  Sehriever, 
18  L.  K.  A.  24"^,  243;  Woerner's  American  Law  of  Guardianship, 
111,  112,  389,  446,  447;  1  Woerner's  American  Law  of  Ad- 
ministration, sec.  145;  Freeman  on  Judgments,  4th  ed.,  sec. 
124;  Dequindre  v.  Williams,  31  Ind.  444;  Bruce  v.  Osgood,  154 
Ind.  375,  377,  378,  379,  56  N.  E.  25;  Cunningham  v.  Tulev, 
154  Ind.  270,  56  N.  E.  27;  Long  v.  Euch,  148  Ind.  74,  78,  47 
N.  E.  156;  Earle  v.  Earle,  91  Ind.  27,  42;  Clark  v.  Hillis,  13 1 
Ind.  421,  426,  427,  34  N.  E.  13,  and  cases  cited. 

It  is  a  general  rule  that,  when  want  of  notice  doc?  not 
affirmatively  appear  from  the  face  of  the  record  of  a  court  of 
general  jurisdiction,  the  judgment  is  not  void:  Clark  v.  Hillis, 
134  Ind.  421,  427,  34  N.  E.  13;  Palmerton  v.  Hoop,  131  Ind. 
23,  30  N.  E.  874;  Earle  v.  Earle,  91  Ind.  27.  It  is  evident  thar 
said  judgment  of  the  Clay  circuit  court  is  not  void,  and  is  not, 
therefore,  subject  to  collateral  attack:  Lee  v.  McClelland,  157 
Ind.  ^^^  84,  GO  N.  E.  692,  and  cases  cited.  In  such  a  case, 
if  there  was  in  fact  no  appearance,  and  the  subject  of  the  in- 
quiry was  not  produced  in  open  court,  nor  any  notice  given  to 
or  served  upon  him,  and  the  record  is  silent  as  to  such  matter, 
although  the  judgment  is  not  subject  to  collateral  attack,  if 
may  set  aside  by  the  court  in  which  it  was  rendered  on  the  ap- 
plication of  any  person  who  has  the  right  to  be  heard:  Note  to 
State  V.  Billings,  43  Am.  St.  Eep.  534,^536;  Gridley  v.  College. 
137  N".  Y.  327,  330,  33  N".  E.  321;  Matter  of  Blewitt,  131  X. 
Y.  541,  30  N.  E.  587.  See,  also,  Dickerson  v.  Davis,  111  Ind. 
433,  435-438,  12  N.  E.  145,  and  authorities  cited. 

It  is  insisted  by  appellees  that  this  proceeding  brought  bv 
appellant  is  a  collateral  attack  on  said  judgment  of  the  Clav 
circuit  court,  and  that  said  judgment  not  being  void,  this  action 
must  fail.  Treating  this  action  as  a  direct  attack  on  said  judir- 
ment  as  claimed  by  appellant,  he  has  no  right  to  maintain  ir. 
The  judgment  of  the  Clay  circuit  court  declarin?  snid  Eeov':"s 
a  person  of  unsound  mind  gave  that  court  jurisdirtion  to  ap- 
point a  guardian  of  tlie  person  and  estate  of  said  Reeves:  Ri'^' 
Stats.  1881,  sec.  2546.  When  Cvrus  Reeves  vths  annointod 
such  guardian,  and  executed  his  bond  ns  rennired.  and  letter-* 
of  ffuardiansbip  issued,  he  was  ent'f^rl  to  f^'"  pn^frvd^-  of  bi; 
Avard.  and  sueb  gnardinnsbip  pv+^-f"'"'"'  fo  n^^  '■"-  -  ^-ard's  proj)- 
ertv  in  this  state:  Rev.  Stats.  1R^1    -'■■<   '?o'-?    •?-iol. 
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Eyen  if  the  removal  of  said  Reeves  as  guardian,  and  the  ap- 
pointment of  Robinson  as  guardian  in  1890,  were  void,  the 
jurisdiction  would  remain  in.  said  court  until  ended  by  the 
death  of  said  ward,  or  his  return  to  sanity  and  the  determina- 
tion of  that  fact  by  the  Clay  circuit  court  under  the  provisions 
of  section  2773  of  Burns'  Revised  Statutes  of  1901  (Rev. 
Stats.  1881,  sec.  2553). 

Said  judgment,  not  being  void,  fixed  the  status  of  the  said 
Cassius  E.  Reeves  in  this  state  as  a  person  of  unsound  mind, 
and  incapable  of  managing  his  own  estate,  and  as  one  under 
guardianship,  and  the  same  is  conclusive  until  set  aside:  Tal- 
bot V.  Chamberlain,  149  Mass.  57,  59,  20  N.  E.  305 ;  ^^^  Leon- 
ard V.  Leonard,  14  Pick.  280,  283,  284;  Shroyer  v.  Richmond, 
16  Ohio  St.  455,  465,  466 ;  Woemer's  American  Law  of  Guard- 
ianship, 446,  447;  Heckman  v.  Adams,  50  Ohio  St.  305,  315, 
318,  34  N".  E.  155. 

Under  said  judgment,  the  Clay  circuit  court  had  exclusive 
jurisdiction  of  said  guardianship  until  the  same  was  vacated 
and  set  aside  on  appeal,  or  by  said  court  in  a  proceeding 
brought  for  that  purpose:  Woemer's  American  Law  of  Guard- 
ianship, 386,  446.  So  long  as  said  judgment  stands  unre- 
voked, any  proceeding  under  sections  2544-2555  of  the  Revised 
Statutes  of  1881,  in  any  other  county  in  the  state,  as  to  the 
unsoundness  of  mind  of  said  Cassius  E.  Reeves,  which  results 
in  either  the  appointment  of  a  guardian,  or  a  judgment  that 
said  Reeves  was  of  sound  mind,  would  be  void,  and  would  in 
no  way  affect  the  judgment  of  the  Clay  circuit  court,  or  its 
jurisdiction  of  said  guardiansliip:  Cotton  v.  Wolf.  77  Kv.  (14 
Bush)  238,  246:  In  re  GrifTitli.  84  Cal.  107,  110.  23  Pac.  528, 
24  Pac.  381 ;  1  Thornton  &  Blackledge  on  Administration  of 
Estates,  44;  Woemer's  American  Law  of  Guardianship,  386. 
This  is  triie  because  the  judgment  of  the  Clay  circuit  court, 
not  being  void,  fixed  the  status  of  said  Reeves  as  a  person  of  un- 
sound mind,  and  as  being  a  person  under  guardian-^hip,  and 
that  status  can  only  be  changed  by  the  court  which  rendered 
said  judgment  in  a  proper  proceeding.  Moreover,  there  caTi- 
not  be  two  guardianships  of  the  same  person  and  property  in 
this  state  at  the  same  time. 

It  follows  that  the  judgment  in  the  proceeding  in  which  ap- 
pellant was  appointed  guardian  of  said  Roeves.  and  also  bis 
appointment  as  surh  guardian,  were  void.  lie  cannot,  there- 
fore^, maintain  this  action. 

Judjrment  of  the  trial  coui-t  afrirmcd. 
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Lunacy  Inquisition.— The  necessity  of  giving  notice  to  the  subject 
of  a  lunacy  proceeding,  and  giving  him  an  opportunity  to  be  heard,  is 
considered  in  the  monographic  note  to  State  v.  Billings,  43  Am.  St. 
Eep.  531-541.  In  general,  a  valid  proceeding  to  commit  an  insane 
person  requires  such  notice  and  opportunity  before  judgment,  and  % 
statute  abrogating  the  right  to  a  hearing  is  unconstitutional:  State 
V.  Billings,  55  Minn.  467,  43  Am.  St.  Eep.  525,  57  N.  W.  206,  794; 
In  ro  Lambert,  134  CaL  626,  86  Am.  St.  Eep.  296,  66  Pac.  851. 


O'BRIEN"  T.  CENTRAL  IRON  AND  STEEL  COMPANY. 

[158  Ind.  218,  63  N.  E.  302.] 

PUBLIC  NUISANCE.— The  Erection  of  a  Building  across  a 
street  constitutes  a  public  nuisance,  and  an  individual  cannot  re- 
cover damages  from  the  author,  unless  he  sustains  some  particular 
or  peculiar  injury  differing  in  kind  and  not  common  to  that  sustained 
by  the  public,     (p.  306.) 

PUBLIC  STREETS.— An  Abutting  Owner,  in  addition  to  his 
right  with  the  poiblic  to  the  use  of  the  street  from  end  to  end  for 
passage,  has  an  individual  property  right  in  that  part  of  the  street 
necessary  to  free  and  convenient  egress  and  ingress  to  his  property, 
which  cannot  be  interfered  with  without  the  wrongdoer  being  an- 
swerable,    (p.  307.) 

PUBLIC  NUISANCE.— An  Individual  may  Maintain  an  Ac- 
tion against  one  who  constructs  a  building  across  the  street  some 
two  hundred  feet  from  the  plaintiff's  residence,  and  between  it  and 
the  business  part  of  the  city.     (p.  309.) 

E.  S.  Holliday  and  F.  A.  Horner,  for  the  appellants. 

G.  A.  Knight,  for  the  appellees. 

-*'*  HADLEY,  J.  This  case  comes  to  ns  from  the  appellate 
court  under  section  15  of  the  act  concerning  appeals,  approved 
March  12,  1901:  Acts  1901,  p.  569. 

Appellants  prosecute  the  action  to  recover  of  appellees  dam- 
ages for  the  ohstruction  of  a  street  upon  which  their  property 
abuts.  Judgment  against  appellants  upon  demurrer  to  the 
complaint.  The  sufficiency  of  the  complaint  is,  therefore,  the 
only  question  presented. 

In  substance,  it  is  averred  in  the  complaint  that  the  plaintifTs 
owned  a  house  and  lot  abutting  on  Church  street,  in  the  city 
of  Brazil,  which  they  now,  and  have  for  many  years,  occupied 
as  a  residence;  that  when  they  purchased  and  first  occupied  said 
lot,  which  was  before  the  grievances  complained  of.  Church 
street  was  a  regularly  platted,  dedicated,  improved,  and  trav- 
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eled  street,  and  constituted  the  only  way,  and  was  exclusively 
used  by  the  plaintiffs  in  going  from,  and  returning  to,  their 
homo,  and  that  in  purchasing  ^^^  said  real  estate  they  took 
into  consideration  its  location  on  said  street,  which  gave  the!n 
convenient  access  to  all  parts  of  the  city,  and  particularly  to 
that  part  of  the  city  lying  east  of  their  residence,  where  the 
business  of  the  city  is  principally  carried  on;  that  in  189:> 
the  defendants  constructed,  and  still  maintain,  a  permanent 
building  on,  over,  and  across  said  street,  thereby  completely 
obstructing  the  street,  and  preventing  travel  thereon;  that 
said  obstruction  is  located  about  two  hundred  feet  east  of  the 
plaintiff's  said  residence,  and  between  said  residence  and  the 
business  portion  of  the  city;  that  there  is  no  cross-street  or 
other  outlet  between  said  obstruction  and  the  plaintiffs'  said 
property,  and  plaintiffs'  egress  and  ingress  to  and  from  their 
property  to  the  east  is  wholly  barred,  cut  off,  and  destroyed; 
that  by  reason  of  the  obstruction  plaintiffs  are  put  to  great 
trouble  and  inconvenience  in  getting  to  and  from  their  prop- 
erty, and  their  property  has  been  thereby  greatly  diminished 
in  value;  that  their  property  immediately  before  the  obstruc- 
tion was  of  the  value  of  twelve  hundred  dollars;  that  by  rea- 
son of  the  obstruction  of  the  street  as  aforesaid  their  property 
became  and  is  worth  not  exceeding  six  hundred  dollars;  and 
that  said  depreciation  was  caused  wholly  by  the  wrongful  act 
of  the  defendants  in  obstructing  said  street. 

Appellees  contend  that  the  injury  of  appellants,  exhil)itixl 
by  the  complaint,  is  different  only  in  degree  from  the  injury 
suffered  by  the  community  at  large,  and  hence  no  action  for 
the  recovery  of  damages  will  lie.  On  the  other  hand,  a]i- 
pellants  contend  that  the  injury  complained  of  is  private  anu 
special,  and  different  in  kind  from  the  public  injury,  and  tliat 
damages  are  recoverable  therefor  as  for  any  other  private 
wrong.  This  particular  controversy  is  the  question  for  deci- 
sion. 

The  erection  and  maintenance  of  a  permanent  building 
across  a  public  street,  thereby  closing  it  against  travelers, 
constitutes  a  public  nuisance,  subject  to  indictment  and  abato- 
ment  by  the  state:  City  of  Valparaiso  v.  Bozarth.  ^^*  15^)  Ind. 
536,  55  IST.  E.  439,  and  cases  cited  on  page  538  of  153  Ind. 
and  page  439  of  55  X.  E.  But  the  individual  has  no  riglit 
of  action  to  recover  damages  from  the  author  of  such  public 
nui^anoe.  unless  he  is  able  to  show  that  he  has  sustained  soTue 
particular  or  peculiar  injury,  differing  in  kind,  and  not  com- 
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men  to  the  general  public:  Martin  v.  Marks,  154  In  J.  519,  o->o^ 
57  N.  E.  249.  This  doctrine  springs  from  tlie  principle  that 
the  law  affords  no  private  remedy  lor  anything  but  a  private 
wrong;  that  tlie  damages  resulting  Ironi  a  comniun,  or  public, 
nuisance,  such  as  aU'ects-all  the  public  in  the  same  way,  though 
perhaps  in  different  degrees,  is  of  a  nature  to  \n;  impossible 
of  apportionment  among  the  injured  public,  and  therefore  the 
only  action  maintainable  is  by  the  state:  3  Blackstone's  Com- 
mentaries, 219;  Fossion  v.  Landry,  123  Ind.  13G,  140,  24  N.  K. 
96;  Dantzer  v.  Indianapolis  Union  E.  Co.,  141  Ind.  604,  610, 
50  Am.  St.  Eep.  343,  39  N.  E.  223;  Manufacturers'  Ca.  etc. 
Co.  V.  Indiana  Gas  etc.  Co.,  155  Ind.  5GG,  58  N.  E.  851. 

The  inquiry  therefore  is.  Does  the  complaint  show  that, 
by  reason  of  the  obstruction  placed  in  Church  street  by  the 
appellees,  appellants  have  suffered  an  injury  peculiar  to  tliem- 
selves,  and  of  a  kind  diiferent  from  that  suil'erod  by  the  other 
residents  of  the  community?  The  complaint  alleges  that  when 
appellants  purchased  their  property,  and  took  up  their  resi- 
dence therein.  Church  street,  upon  which  it  abuts,  was  a  regu- 
larly platted,  dedicated,  improved,  and  traveled  street,  and 
furnished  them  the  only  means  of  going  to  and  from  their 
residence. 

Under  our  law,  when  land  is  platted  into  lots,  street?. 
and  alleys,  and  recorded,  the  act  is  accepted  as  a  dedication 
by  the  owner  to  the  public  of  a  continuing  right  to  travel 
such  streets  and  alleys,  and  a  conveyance  of  a  lot  abuitiug 
on  such  a  street  carries  with  it  not  only  the  fee  in  the  soil 
to  the  center  of  the  street,  but  also  the  right  to  use  such 
street,  as  dedicated,  in  perpetuity,  for  the  purpose  of  egress. 
and  ingress  to  the  premises.  And  so  far  as  such  street  is  nec- 
essary to  a  free  and  convenient  way  for  travel  to  and  ^''  from 
the  lot,  the  right  of  the  lot  owner  to  use  it  for  that  purpose 
is  appurtenant  to  his  premises,  is  essential  to  its  enjoyment, 
and  is  as  inviolable  as  his  right  to  the  use  of  the  propertv 
itself.  In  this  respect  tbe  abutter's  right  is  distinct,  and  al- 
together different,  from  the  rights  of  the  general  public  in 
the  street.  The  abutter  has  a  right,  in  common  with  the 
community,  to  use  the  street  from  end  to  end  for  tho  pur- 
pose of  passage;  but  in  addition  to  this  common  riglit.  he  ha;i 
an  individual  property  right,  appendant  to  his  premises,  in 
that  part  of  the  street  which  is  necessarv  to  free  and  conven- 
ient egress  and  ingress  to  his  property.  That  this  latter  right 
is  private  and  personal  and  unshared  by  the  community,  and 
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cannot  be  taken  away  or  materially  interfered  with  without 
the  wrongdoer  being  answerable  in  damages,  has  been  many 
times  declared  by  this  court:  Haynes  v.  Thomas,  7  Ind.  38; 
Pettis  V.  Johnson,  56  Ind.  139;  Ross  v.  Thompson,  78  Ind.  90; 
Cummings  v.  City  of  Seymour,  79  Ind.  491,  501,  41  Am.  Rep. 
*V18:  Indiana  etc.  R.  R.  Co.  v.  Eberle,  110  Ind.  542,  546,  59 
Am.  Rep.  225,  11  K  E.  467;  Chicago  etc.  R.  R.  Co.  v.  Eisert, 
127  Ind.  156,  26  N.  E.  759;  Decker  v.  EvansviUe  etc.  R.  R. 
Co..  133  Ind.  493,  33  N".  E.  349;  Pittsburgh  etc.  R.  R.  Co.  v. 
Xoftsger,  148  Ind.  101,  47  N.  E.  332;  Martin  v.  Marks,  154 
Tnd.  549,  555,  57  N.  E.  249.  See,  also,  Pennsylvania  Co.  v. 
Stanley,  10  Ind.  App.  421,  37  N.  E.  288,  38  N.  E.  421. 

In  the  Haynes  case,  supra,  it  is  said:  "These  decisions  es- 
tablish the  principle  that  besides  the  right  of  way  which  the 
public  has  of  passage  over  a  street  in  a  town  or  city,  there  is 
n  private  rigbt  which  passes  to  the  purchaser  of  a  lot  upon 
the  street,  and  as  appurtenant  to  it,  which  he  holds  by  implied 
covenant  that  the  street  in  front  of  his  lot  shall  forever  be  kept 
open  to  its  full  width." 

In  the  Eberle  case,  supra,  Mitchell,  J.,  for  the  court,  says: 
''Whatever  may  be  the  rule  of  decision  elsev/here,  nothing  is 
hotter  settled  in  this  state  than  that  the  owners  of  lots  abut- 
ting on  a  street  may  have  a  peculiar  and  distinct  interest  in  the 
easement  in  the  street  in  front  of  their  lots.  ^^^  This  interest 
includes  the  right  to  have  the  street  kept  open  and  free  from 
any  obstruction  which  prevents  or  materially  interferes  with 
the  ordinary  means  of  ingress  to  and  egress  from  the  lots.  It 
is  distinguished  from  the  interest  of  the  general  public,  in  that 
it  becomes  a  right  appendant,  and  legally  adliering  to  the  con- 
tiguous grounds  and  the  improvements  thereon  as  the  owner 
may  have  adapted  them  to  the  street.  To  the  extent  that  the 
street  is  a  necessary  and  convenient  means  of  access  to  the 
lot,  it  is  as  much  a  valuable  property  right  as  the  lot  itself. 
....  Nor  can  the  street  be  invaded  so  as  to  inflict  special 
and  peculiar  damage  or  injury  upon  the  adjacent  lot  owner's 
property  without  rendering  the  wrongdoor  liable  for  such  dam- 
ages.'* 

This  complaint  alleges  that  the  defendants  have  erected  a 
permanent  building  across  Chnrch  street,  about  two  hundred 
feet  east  of  the  plaintiff's  residencr..  thorebv  effectually  barring 
all  passage  in  that  direction,  and  have  thus  cut  off  the  plain- 
tiffs from  their  usual  and  only  way  of  direct  travel  to  and  from 
the  cast  and  business  portion  of  the  city,  and  have  thus  im- 
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posed  -upon  them  great  trouble  and  inconvenience  in  getting 
to  and  from  their  property,  by  reason  whereof  their  properly 
has  been  depreciated  in  value  from  twelve  hundred  dollars  to 
six  hundred  dollars.  These  facts  show  that  the  wrongful  act 
of  appellees  has  not  only  deprived  appellants  of  their  common 
right  to  use  a  regularly  dedicated,  improved  and  traveled  street 
in  front  of  their  property,  but  it  has  placed  that  property  in 
a  cul  de  sac,  with  the  base  in  the  direction  of  the  business 
and  most  frequented  part  of  the  city,  thus  making  it  necessary 
in  going  to  market,  or  to  the  eastern  part  of  the  town,  to  travel 
in  the  opposite  direction  to  the  first  cross-street. 

If  appellees  may  close  this  street  on  the  east  within  the 
same  square,  without  special  injury  to  appellants,  why  may 
they  not  also  close  it  on  the  west  within  the  same  square, 
and  completely  fence  appellants  in  and  render  valueless  their 
property  without  special  injury?  Surely  the  injury  would  be 
the  same  in  kind.  In  such  case  it  seems  absurd  ^^^  to  say 
that  the  injury  sustained  by  appellants  in  their  property  rights 
would  be  the  same,  but  only  greater  in  degree,  as  that  sus- 
tained by  the  community  in  general.  We  have  a  class  of  cases 
which  hold  that  when  an  obstruction  does  not  exclude  the 
abutter  from  ingress  and  egress,  but  only  imposes  upon  him 
in  common  with  other  travelers  that  inconvenience  which  re- 
sults from  a  more  circuitous  way,  his  injury  is  in  common,  for 
which  there  can  be  no  recovery;  as,  for  instance,  if  the  ob- 
struction in  this  case  had  been  placed  east  of  an  intersecting 
cross-street,  then  it  could  not  be  said  that  appellants  were 
excluded  from  approaching  or  leaving  their  premises  in  any 
direction  originally  afforded  by  the  street. 

That  there  may  be  others  atfected  in  a  similar  manner  to 
appellants  does  not  affect  the  question:  Martin  v.  Marks.  154 
Ind.  549,  560.  57  N.  E.  249.  In  such  cases  an  action  for  dam- 
ages is  maintainable  by  a  person,  or  any  number  of  persons, 
who  are  able  to  show  that  they  have  sustained  special  and 
peculiar  damage  different  in  kind  from  that  sustained  bv  the 
public  in  general.  We  think  the  complaint  states  a  cause  of 
action. 

Judgment  reversed,  and  the  cause  remanded,  with  instruc- 
tions to  overrule  the  demurrer  to  the  complaint. 


Pnhlic  Nuisance.— A  private  individual  may  mnintain  a  bill  to 
enjoin  the  erection  of  a  building  on  an  adjoining  lot,  so  as  to  extend 
into  the  street,  and  thereby  obstruct  his  easement  of  view  and  of 
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light  and  air:  First  Nat.  Bank  v.  Tyson,  133  Ala.  459,  91  Am.  9t. 
Rep.  46,  32  South.  144.  And  a  private  person  may  sue  to  enjoin  th© 
obstruction  of  a  public  highway  as  a  public  nuisance  where  he  owns 
a  farm,  orchard,  and  nursery  adjacent  to  the  road,  and  there  is  no 
outlet  for  his  products  except  by  such  highway:  Smith  v.  Mitchell, 
2J  Wash.  536,  75  Am.  St.  Eep.  858,  58  Pac.  667.  But  see  Kinnear 
Mfg.  Co.  V.  Beatty,  65  Ohio  St.  264,  87  Am.  St.  Eep.  600,  62  N.  £. 
341. 


TUEPIE  V.  LOWE. 

[158  Ind.  314,  62  N.  E.  484.] 

JUDICIAL  SALE,  Redemption  from— Limitations. — A  pro- 
<ceeding  in  equity  to  redeem  lands  held  by  the  defendant  under  a 
sheriff's  deed,  absolute  on  its  face,  but  alleged  to  be  a  mortgage,  ia 
governed  by  the  limitation  of  fifteen  years,      (p.  312.) 

JUDICIAL  SALE— Extension  of  Time  for  Redemption.— The 
statutory  time  within  which  lands  sold  on  execution  may  be  re- 
deemed may  be  extended  by  contract  without  otherwise  affecting 
the  rights  of  the  holder  of  the  certificate  of  purchase,     (p.  313.) 

JUDICIAL  SALE— Effect  of  Extending  Time  of  Redemption. 
The  mere  extension  by  agreement  of  the  time  in  which  to  redeem 
from  a  judicial  sale  does  not  convert  the  claim  of  the  purchaser  into 
a  security  which  must  be  enforced  by  a  new  action,  but  his  rela- 
tion to  the  property  remains  that  of  a  successful  bidder  at  the  sale. 
(p.  315.) 

JUDICIAL  SALE.— If  the  Period  of  Redemption  from  a  judi- 
cial sale  is  created  or  extended  by  contract,  the  redemptioner  must 
exercise  his  right  within  that  time,  or  within  a  reasonable  time  if 
the   time   is   not   fixed   and    certain,     (p.    316.) 

STATUTE  OF  FRAUDS.— An  Agreement  to  Extend  the  Time 
to  Redeem  from  a  judicial  sale  of  land,  when  acted  upon  by  the 
parties,  is  not  within  the  statute  of  frauds,     (p.  316.) 

STATUTE  OF  FRAUDS.— Contracts .  Within  the  Statute  are 
not  void,  but  merely  voidable,     (p.  316.) 

Action  by  Tiirpie  and  others  a'jainst  Lowe  to  redeem  from 
an  execution  sale.  From  a  judgment  for  the  defendant  the 
plaintiffs  appeal. 

E.  B.  Sellers,  M.  Winfield  and  D.  C.  Justice,  for  the  ap- 
|>ellants. 

Guthrie  &  Bushnell,  for  the  appdloe. 

^^^  BOWLING,  J.  The  fifth  paragraph  of  the  complaint, 
docketed  as  a  separate  action,  states  in  substanc^e  that  Will- 
iam Turpie  and  James  II.  Turpie  were  the  owners  of  a  tract 
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of  land  situated  in  White  county,  Indiana,  containing  four 
hundred  and  forty  acres,  upon  which  one  Braxton  held  a  mort- 
gage; that  a  ^***  judgment  of  foreclosure  had  been  rendered  in 
a  suit  upon  the  mortgage;  that  the  mortgaged  lands  had  been 
duly  sold  by  the  sherilf  of  White  county  to  Braxton  under  the 
decree,  and  that  a  certificate  of  purchase  had  been  executed  to 
Braxton  by  the  sheriff;  that  the  time  for  the  redemption  of 
faid  lands  from  the  sale  expired  December  15,  1885;  that  be- 
fore the  date  last  named  Braxton  agreed  to  extend  the  time 
allowed  by  law  for  the  redemption  of  said  lands,  in  considera- 
tion of  the  payment  of  the  amount  of  the  bid  with  eight  per 
cent  interest  thereon,  and  to  assign  the  certificate  of  pur- 
chase to  the  said  Turpie  and  Turpie,  or  to  such  other  person 
as  they  might  designate;  that  on  December  15,  1885,  the 
said  Turpie  and  Tarpie  informed  the  appellee  Lowe  of  tlieir 
agreement  with  Braxton,  and  in  consideration  of  the  payment 
of  two  thousand  seven  hundred  dollars,  the  amount  then  due 
upon  the  certificate  of  purchase,  and  for  delinquent  taxes,  and 
the  further  sum  of  one  hundred  dollars,  Lowe  agreed  to  ad- 
vance and  pay  for  the  said  Turpies  the  amount  due  to  Braxton, 
and  the  said  taxes,  the  Turpies  promised  that  they  would  cause 
Braxton  to  assign  the  said  certificate  of  purchase  to  Lowe,  who 
was  to  hold  the  same  as  security  only,  for  the  repayment  of 
the  said  sum  of  two  thousand  eight  hundred  dollars,  with  in- 
terest thereon  at  the  rate  of  eight  per  centum;  that  Lowe  ad- 
vanced the  two  thousand  seven  hundred  dollars  to  Braxton, 
and  that,  at  the  request  of  the  Turpies,  Braxton  assigned  the 
certificate  of  purchase  to  Lowe,  who  thoroaftcr  held  tlie  same 
as  security  for  the  repayment  of  two  thousand  seven  hundred 
dollars  advanced  by  him,  and  the  one  hundred  dollars  bonus 
agreed  to  be  paid  him;  that  immediately  after  ohtainincr  the 
said  certificate.  Lowe,  without  the  consent  of  the  Turpies. 
surrendered  the  same  to  the  sheriff  of  White  county,  and  jiro- 
oured  a  deed  for  said  lands,  which  he  caused  to  be  placed  on 
record  ;  that  thereafter  Lowe  denied  that  the  Turpies  had  any 
riiihts  to,  or  interest  in,  said  lands;  that  he  thereupon  took, 
and  ever  since  has  held,  possession  of  said  lands,  adversely  to 
the  Turpies.  claiming  to  be  the  owner  thereof:  that  he  ha« 
held  such  possession  for  fourteen  years,  receivin;!  thi^  rents 
and  profits  ^^"^  of  said  Innds  whicli  were  wortli  one  thonsnnd 
dollars;  that  he  has  refused  to  account  to  the  Turr^ie?  for  sneli 
rents  and  yirofits.  find  that  ihev  exeeed  anv  sum  ailvane-^d  hv 
him  ;  and  that  the  Turpies  staled  ready  to  ]iay  an;-  su!u  f^nind 
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due  from  them  to  Lowe.  The  complaint  concludes  with  a 
prajer  that  the  Turpies  be  allowed  to  redeem  the  land,  and  that 
Ihey  recover  judgment  for  the  excess  of  the  rents  and  profits 
received  by  Lowe  over  the  amount  due  to  him. 

Pending  the  action,  one  of  the  plaintiffs,  James  H.  Tur- 
pie,  died,  and  his  heirs  at  law  were  substituted  as  parties  plain- 
tiff. 

The  defendant  answered  in  denial,  and  also  set  up  the  de- 
fense of  the  statute  of  limitations  of  six  and  ten  years.  De- 
murrers to  the  special  answers  were  overruled,  and  the  plain- 
tiffs filed  their  reply,  the  first  paragraph  of  which  was  a  gen- 
eral denial.  The  defendant  below  filed  a  cross-complaint,  al- 
leging his  ownership  of  the  land,  and  that  the  plaintiffs  wrong- 
fully asserted  an  interest  in  or  title  to  the  same.  He  asked 
that  his  title  be  quieted.  Answer  in  denial  of  cross-complaint. 
A  special  finding  of  facts  was  made,  with  conclusions  of  law 
1  hereon,  and,  over  a  motion  for  a  new  trial,  judgment  was 
rendered  for  the  defendant  and  cross-complainant,  Lowe.  The 
plaintiffs  below  appeal,  and  assign  for  error  the  overruling  of 
the  demurrers  to  the  answers  setting  up  the  statute  of  limita- 
tions and  the  overruling  of  the  motion  for  a  new  trial. 

The  decision  of  the  court  upon  the  demurrers  to  the  an- 
swers alleging  that  the  cause  of  action  did  not  accrue  within 
six  years  or  ten  years  before  the  commencement  of  the  suit 
was  plainly  erroneous.  The  action  was  one  of  equity  juris- 
diction, and  its  object  was  the  redemption  of  the  lands  held 
by  the  defendant  under  a  sheriff's  deed  absolute  upon  its  face, 
but  alleged  to  be  in  fact  a  mortgage  or  security  only  for  the 
repayment  of  a  debt.  Xone  of  the  specifications  of  section 
293  of  Burns'  Revised  Statutes  of  1901  applies.  Nor  wa-'^  this 
an  action  for  the  recovery  of  real  property  sold  on  execution, 
brought  by  the  ^^^  execution  debtor,  to  which  specification 
3  of  section  394  of  Burns'  Revised  Statutes  of  1901  relate.?. 
The  case  belonged  to  that  class  of  actions  not  barred  bv  any 
other  statute,  and  was  governed  by  the  limitation  of  fift^^en 
years:  Burns'  Rev.  Stats.  1901.  sec.  295;  Barr  v.  Vanalstine. 
120  Ind.  590,  22  N.  E.  965;  Ringle  v.  First  Nat.  Bank,  107 
Tnd.  425,  429,  8  N.  E.  236;  Nutter  v.  Hawkins,  93  Ind.  260, 
264. 

But  while  the  ruling  on  these  demurrers  was  erroneous, 
it  does  not  follow  that  the  judgment  must  be  reversed.  The 
plaintiffs  below  did  not  stand  upon  this  decision,  but  filed  re- 
plies to  the    answers  setting    up  the    bar  of  the  statute  and 
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went  to  trial.  The  special  finding  and  the  proof  show  that 
they  failed  to  sustain  the  material  allegations  of  their  com- 
plaint, and  that  the  judgment  was  properly  rendered  in  favor 
of  the  defendant.  It  was  averred  in  the  complaint  that  Lowe 
took  an  assignment  of  the  certificate  with  the  agreement  that 
he  would  hold  the  same  as  security  only  for  the  amount  paid 
by  him  to  Braxton,  and  for  the  delinquent  taxes,  together 
with  the  bonus  of  one  hundred  dollars,  with  eight  per  cent 
upon  the  whole  amount,  and  that  he  would  not  procure  a 
deed  upon  the  certificate.  The  court  found  that  the  agree- 
ment between  the  Turpies  and  Lowe  was  that  the  former 
should  redeem  the  lands  within  one  year  from  December  7. 
1885;  that  the  Turpies  never  did  redeem;  and  that  no  claim 
of  such  right  was  made  by  them  for  more  than  five  vears 
from  the  time  of  the  assignment  of  the  certificate  of  pur- 
chase. The  assignment  of  certificates  of  purchase  of  real  es- 
tate at  sheriffs'  sales  is  expressly  authorized  by  statute:  Burns' 
Eev.  Stats.  1901,  sec.  778;  Splahn  v.  Gillespie,  48  Ind.  397; 
Maddux  v.  Watkins,  88  Ind.  74;  Conger  v.  Babcock,  87  Ind. 
497. 

It  is  well  settled  that  the  statutory  period  within  which 
lands  sold  on  execution  may  be  redeemed  may  be  extended 
by  contract  without  otherwise  affecting  or  impairing  the  rights 
of  the  holder  of  the  certificate  of  purchase.  The  leading  case 
upon  this  subject  is  Southard  v.  Pope,  9  B.  Mon.  261,  in  whicli 
it  is  said:  "The  extension  of  the  time  of  redemption  ^*®  i^ 
merely  a  waiver  of  the  forfeiture  of  the  right  until  that  period 
arrives,  and  cannot,  without  an  evident  perversion  of  the  true 
design  of  the  parties,  have  the  effect  of  converting  the  pur- 
chase into  a  mere  lien  to  secure  the  repayment  of  the  purchase 
money.  As  an  agreement  by  the  purchaser  to  prolong  the 
time  might  operate  to  prevent  a  redemption  within  the  legal 
period,  a  refusal  by  the  purchaser  to  accept  the  money  and 
permit  the  redemption  to  be  made  within  the  time  afrreed 
would  be  a  fraud  upon  the  defendant  in  the  execution,  and 
authorize  an  application  by  him  to  a  court  of  equity  for  relief. 
But  where  the  purchaser  acts  in  good  faith  in  extending  tho 
time,  and  the  defendant  in  the  execution  fails  to  redeem  within 
that  time,  his  equity  of  redemption  is  lost.  The  extension  of 
the  time  does  not  jnstify  the  inference  that  the  purcliaser  in- 
tends to  surrender  (he  benefit  of  his  purchase.  J^iieh  an  infc.-. 
ence  would  be  forced  and  unwarranted.  Snr-li  is  nor  ti,f» 
understanding  or  design  of  the  parties,  or  the  legal   efferr  ..f 
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liie  act.  The  purcliasor  derives  no  advantage  from  the  indal- 
^_'ence;  it  is  intended  exclusively  for  the  benefit  of  the  other 
j'arty.  It  is  not  inconsistent  with  the  right  claimed  to  hold 
the  land  under  the  purchase  in  the  event  of  a  failure  to  re- 
deem before  the  expiration  of  the  time.  The  omission  to  re- 
deem, according  to  the  agreement,  renders  the  purchase  abso- 
lute and  irredeemable.  This  is  evidently  the  expectation  and 
understanding  of  both  parties  in  such  a  case,  and  the  indiil- 
gence  being  obviously  for  the  benefit  of  the  debtor  should  not 
be  prohibited,  which  in  elfect  it  would  be  by  giving  it  the  legal 
(^'peration  contended  for.  Although,  therefore,  an  extension  of 
the  time  was  given,  yet  as  Southard  did  not  pay  the  purchase 
money  and  interest  within  the  time,  it  gave  him  no  right  to  re- 
deem after  the  time  had  expired":  See,  also,  Ferguson  v. 
Smith,  7  Bush,  76;  Ross  v.  Sutherland,  81  111.  275. 

The  general  rule  is  thus  stated  in  Eorer  on  Judicial  Sales, 
second  edition,  section  1159:  ''But  a  mere  agreement  to  extend 
the  ^'^  time  of  redemption  from  execution  sale  is  onlv  a 
waiver  for  the  time  being  of  the  forfeiture  of  the  right  to 
redeem  during  the  time  so  specified,  and  will  not  have  the  effect 
of  converting  the  purchase  into  a  lien  for  repayment  of  the 
purchase  money." 

While  no  decision  upon  the  precise  question  presented  here 
lias  been  made  by  this  court,  it  has  repeatedly  been  held  that 
delay  of  the  purchaser  in  procuring  a  deed  docs  not  afTect  his 
riglits  under  his  certificate:  Jones  v.  Kokomo  Building  Assn., 
::  Ind.  840;  Maddux  v.  Watldns.  88  Ind.  74,  79.  So.'  too,  it 
has  been  declared  that  a  valid  assignment  of  the  certificate 
may  be  made  by  the  purchaser  as  well  after  as  before  the  ex- 
piration of  the  year  allowed  for  redemption:  Conger  v.  Bab- 
rock.  87  Ind.  -197;  Maddux  v.  Watkins.  88  Ind.  74.  79.  And 
the  holder  of  the  certificate  may  permit  the  execution  defend- 
rmt  to  redeem  the  land  after  the  statutory  period  for  redemp- 
tion has  expired:  Taggart  v.  McKinsey,  85  Ind.  392.  The 
rases  in  this  state  seem  to  be  entirely  in  harmony  with  the  rule 
laid  down  in  Southard  v.  Pope,  9  B.  ^lon.  261. 

If  the  purchaser  receives  any  part  of  the  redemption  monev. 
under  an  agreement  to  extend  thn  time  of  rede^nption.  therebv 
permitting  a  partial  redemption,  he  waives  his  right  to  a  doed. 
and  the  certificate  becomes  merely  the  evidence  of  a  lien  upon 
the  land  as  security  for  the  pavment  of  the  residue  of  the 
redemption  money:  Hughart  v.  Lenburg.  4~  Ind.  498:  Spnth 
T.  Hankins,  55  Ind.  155;  Felton  v.  Smith,  84  Ind.  485;  South- 
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ard  V.  Pope,  i)  B.  Mon.  261;  Ott  v.  Eape,  24  Wis.  336,  1  Am. 
Kep.  186. 

But  where  there  is  merely  an  agreement  to  extend  the  time 
of  redemption  beyond  the  year,  and  nothing  is  paid  on  account 
of  such  redemption,  the  extension  does  not  convert  the  claim 
of  the  purchaser  into  a  security  which  must  be  enforced  by 
a  new  action.  The  relation  of  the  purchaser  to  the  land  re- 
mains that  of  a  successful  bidder  at  the  judicial  sale,  with  all 
of  the  rights  secured  to  such  bidder  by  the  ^^*  statute  gov- 
erning such  sales.  We  can  discover  no  sufficient  reason  why 
an  agreement  for  an  extension  of  the  time  of  redemption 
sliould  not  be  sustained.  It  is  not  forbidden  by  any  principle 
of  law,  and  it  is  highly  beneficial  to  the  defendant  whose  lands 
have  been  sold  on  execution.  If  it  should  be  held  that  the 
legal  effect  of  an  agreement  for  an  extension  of  the  time  of 
redemption  is  to  set  aside  the  sale,  vacate  the  judgment,  and 
leave  the  purchaser  a  naked  right  to  enforce  a  lien  for  the  re- 
payment of  the  amount  of  the  bid  and  interest  thereon,  few 
purchasers  at  judicial  sales  would  be  willing  to  place  themselves 
at  such  disadvantage.  These  views  are  reinforced  by  numerous 
decisions  of  this  court  and  the  courts  of  other  states,  in  wliich 
it  is  held  that  an  agreement  for  an  extension  of  the  time  of  re- 
demption will  be  enforced  against  the  purchaser:  Butt  v.  Butt, 
91  Tnd.  305:  McMakin  v.  Schenck,  98  Ind.  264:  Stephens  v. 
Illinois  etc.  Ins.  Co.,  43  111.  327 :  Pensoncau  v.  PuUiam,  47  111. 
58 :  Davis  v.  Drcsback,  81  111.  393. 

If  such  agreements  are  valid  as  against  the  purchaser,  they 
must  also  be  sustained  as  against  the  defendant  in  execution. 
The  contract  binds  the  purchaser  to  a  waiver  of  his  right  to  de- 
mand a  deed  during  the  time  of  the  extension  of  the  right  to 
redeem.  It  requires  the  owner  of  the  land  to  redeem  within 
that  time.  If  the  purchaser  is  precluded  from  obtaining  a 
deed  during  the  period  of  extension,  the  defendant  can  as- 
sert no  right  to  redeem  after  the  expiration  of  the  time  agreed 
upon.  The  rights  of  the  parties,  respectively,  arise  out  of  the 
contract.  The  agreement  is  not  to  be  treated  a?  a  legal  trap 
for  the  purchaser,  which  holds  him  fast,  while  it  not  only  re- 
leases the  land  owner  from  the  particular  obligation  to  re- 
deem within  a  fixed  time  assumed  by  him.  but  actually  excuses 
him  from  redeeming  the  land  at  all.  and  compels  the  purchaser 
to  begin  a  new  suit  for  the  enforcement  of  his  claim. 

As  the  right  to  redeem  land  from  a  sale  upon  execution  is 
822  derived  from  the  statute,  where  the  statutory  right  of  re- 
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demption  is  to  be  exercised,  the  statute  must  be  strictly  pur- 
sued: Eiceman  v.  Finch,  79  Ind.  511;  Oldfield  v.  Eulert.  148 
111.  G14,  39  Am.  St.  Eep.  231,  36  N".  E.  615.  So,  where  the 
period  for  redemption  is  either  created  or  extended  by  contract, 
the  owner  of  the  land  or  other  redemptioner  must  comply  with 
the  terms  of  the  contract,  or  lose  his  right  to  redeem. 

If  the  time  for  redemption  is  not  fixed  and  certain,  the  right 
must  be  asserted  within  a  reasonable  time,  or  it  will  be  con- 
sidered waived.  The  declaration  of  the  rule  in  such  cases  by 
Lord  Chancellor  Camden  in  Smith  v.  Clay,  Amb.  645,  3  Brown 
Ch.  (Perk,  ed.),  640,  note,  has  been  generally  accepted  as  a 
correct  statement  of  the  effect  of  laches:  "A  court  of  equit\'' 
....  has  always  refused  its  aid  to  stale  demands  where  the 
party  slept  upon  his  right,  and  acquiesced  for  a  great  lenofth 
of  time.  Xothing  can  call  forth  this  court  into  activity  but 
conscience,  good  faith,  and  reasonable  diligence;  w^here  these 
are  wanting,  the  court  is  passive,  and  does  nothing.  Laches 
and  neglect  are  always  discountenanced,  and  therefore,  from 
the  beginning  of  this  Jurisdiction,  there  was  always  a  limita- 
tion to  suits  in  this  court":  See,  also,  Williams  v.  Rhodes.  SI 
111.  571:  Fletcher  v.  McGill,  110  Ind.  395,  406,  10  N".  E.  6.",], 
11  "N".  E.  779. 

An  agreement  for  an  extension  6f  the  time  of  redemption, 
although  not  in  writing  nor  supported  by  any  consideration 
excepting  the  promise  of  the  redemptioner  to  pay  the  amount 
to  become  due,  with  interest,  when  acted  upon  by  the  parties, 
is  not  within  the  statute  of  frauds.  It  is  said  in  Butt  v.  Butr, 
91  Ind.  305,  307,  that:  "A  statute  which  is  intended  to  pre- 
vent fraud  should  not  be  permitted  to  be  used  for  its  promo- 
tion: Arnold  v.  Cord,  16  Ind.  177;  Teague  v.  Fowler,  56  Ind. 
569;  Butcher  v.  Stultz,  60  Ind.  170.  Contracts  within  the 
statute  of  frauds  are  not  void,  but  merely  voidable.  When 
fully  consummated,  they  become  valid.  They  become  binding 
when  so  far  executed  ^^^  that  the  parties  cannot  be  placed  in 
statu  quo.  The  law,  we  think,  is  of  universal  application  that 
the  statute  of  frauds  cannot  be  invoked  for  the  protection  of 
any  right  or  undue  advantage  acquired  by  a  contract  not  en- 
forceable under  its  provisions." 

Again,  in  Schroeder  v.  Young,  161  TJ.  S.  334,  344,  16  Su]). 
Ct.  I?op.  512.  the  supreme  court  of  the  United  States  sav.  Iv 
Brown,  J.:  "Defendant  relies  mainly  upon  the  fact  that  the 
=tntutory  period  of  redemption  was  allowed  to  expire  hofnrj 
ibis  bill  was  filed,  but  the  court  below  found  in  this  conm--- 
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lion  that  before  the  time  had  expired  to  redeem  the  property, 
the  plaintiff  was  told  by  the  defendant  Stephens  that  he  would 
not  be  pushed,  that  the  statutory  time  to  redeem  would  not  be 
insisted  upon,  and  that  the  plaintiff  believed  and  relied  upon 
such  assurance.  Under  such  circumstances  the  courts  have 
held  with  great  unanimity  that  the  purchaser  is  estopped  to 
insist  upon  the  statutory  period,  notwithstanding  the  assur- 
ances were  not  in  writing  and  were  made  without  considera- 
tion, upon  the  ground  that  the  debtor  was  lulled  into  a  false 
security:  Guinn  v.  Locke,  1  Head,  110;  Combs  v.  Little,  4  X. 
J.  Eq.  310,  40  Am.  Dec.  207 ;  Griffin  v.  Coffey,  9  B.  Mon.  452, 
50  Am.  Dec.  519;  Martin  v.  Martin,  16  B.  Mon.  8;  Butt  v. 
Butt,  91  Ind.  305;  Turner  v.  King,  2  Ired.  Eq.  132,  38  Am. 
Dec.  679;  Lucas  v.  Nichols,  66  111.  41;  McMackin  v.  Schenck, 
98  Ind.  264.  In  Southard  v.  Pope,  9  B.  Mon.  261,  264,  it  is 
said  that  *a  refusal  by  the  purchaser  to  accept  the  money  and 
permit  the  redemption  to  be  made  within  the  time  agreed 
would  be  a  fraud  upon  the  defendant  in  execution,  and  author- 
ize an  application  by  him  to  a  court  of  equity  for  relief.' "  To 
the  same  effect  are  Rector  v.  Shirk,  92  Ind.  31;  Cox  v.  Eat- 
cliffe,  105  Ind.  374,  5  N".  E.  5. 

In  the  case  before  us  the  evidence  of  the  Turpies  as  to  the 
terms  of  the  agreement  between  them  and  Lowe  is  indefinite 
and  unsatisfactory.  James  H.  Turpie  stated  that  he  and  hjs 
brother  talked  about  Lowe  "buying  in  this  certificate,"  ^^^  and 
that  Lowe  told  him  that  he  "would  take  it  up";  and  William 
Turpie  testified  that  Lowe  "was  to  hold  it  [the  certificate]  for 
us  one  year."  Neither  of  the  Turpies  asserted  that  Lowe  was 
not  to  have  a  deed  in  case  they  failed  to  pay  the  amount  com- 
ing to  him  within  the  time  agreed  upon  for  redemption,  nor 
that  Lowe  was  to  hold  the  certificate  as  a  mere  security  for  a 
loan,  and  as  evidence  of  a  lien  upon  the  land.  No  note  or 
other  evidence  of  indebtedness  was  executed  by  the  Turpies  to 
Lowe.  By  their  own  admission,  the  Turpies  failed  to  redeem 
the  land  from  Lowe  within  the  time  they  alleged  he  allowed 
them  by  his  agreement.  No  attempt  to  assert  and  enforce 
such  supposed  right  was  made  until  after  the  lapse  of  fourteen 
years  from  the  date  of  the  transaction.  Lowe  held  the  cer- 
tificate until  January  18,  1886,  when  he  produced  it  to  the 
eheriff,  and  demanded  and  received  a  deed.  He  caiised  the 
deed  to  be  recorded  in  the  proper  office,  and,  without  objection 
on  the  part  of  the  Turpies,  he  took  pos?ession  of  the  lands  and 
exercised  exclusive    ownership    over  them    for  fourteen  years. 
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Under  the  evidence  in  the  case  the  court  could  reach  no  other 
conchision  than  that  there  was  a  failure  of  proof  on  behalf  of 
the  plaintiffs  below  that  Lowe  was  the  owner  in  fee  simple  of 
the  lands,  and  that  his  title  should  be  quieted  against  the 
claim  of  the  Turpies.  This  being  so,  the  plaintiffs  were  not 
entitled  to  an  accounting;  nor  were  they  harmed  by  the  proof 
and  finding  of  the  value  of  the  rents  and  profits,  and  of  the 
permanent  improvements  made  by  Lowe,  even  if  such  evi- 
dence was  inadmissible,  and  the  finding  thereon  erroneous. 

It  is  objected  by  the  appellants  that  the  court  erred  in  per- 
mitting Lowe  to  testify  concerning  the  agreement  between  him 
and  the  Turpies,  one  of  the  Turpies  being  dead.  The  testi- 
mony of  the  deceased  Turpie,  given  upon  a  former  occasion, 
was  introduced  by  the  appellants,  and  the  use  of  this  testi- 
mony made  Lowe  a  competent  witness,  in  regard  to  the  matters 
stated  by  the  decedent  in  his  testimony,  a&  fully  ^^^  as  if  he 
had  been  alive.  Moreover,  Lowe  was  a  competent  witness 
against  the  surviving  Turpie,  and  if  the  testimony  had  been 
objectionable  as  to  the  heirs  of  the  deceased,  they  should  have 
objected  to  it  on  that  ground,  and  asked  that  it  be  not  consid- 
ered upon  their  branch  of  the  case.  But  if  the  testimonv  of 
Lowe  is  left  out  of  the  case,  the  result  must  be  the  same.  The 
appellants  failed  in  their  proof. 

We  find  no  error  in  the  record.     The  judgment  is  affirmed. 

Baker,  J.,  concurs  in  result  only. 


The  Right  to  Redeem  Property  sold  under  execution  is  a  right  created 
by  law,  and  the  time  for  its  exercise  may  be  prolonged  by  the  ver- 
bal agreement  of  the  parties:  Griffin  v.  Coffey,  9  B.  Mon.  452,  1  Am. 
Eep.  519.  But  if  the  holder  of  the  sheriff's  certificate  of  sale  ac- 
cepts a  part  of  the  purchase  money  for  which  the  property  was  sold, 
he  converts  his  interest  into  a  mere  lien:  Ott  v.  Kape,  23  Wis.  336, 
1   Am.  Eep.  186. 
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DAVIS  COAL  COMPANY  v.  POLLAND. 

[158  Ind.  607,  62  N.  E.  492.] 

MASTER  AND  SERVANT— Safe  Tools  and  Place  to  Work.— 
By  the  common  law  an  employer  is  required  to  exercise  that  degree 
of  care  in  providing  his  employ^  a  safe  working  place  and  tool.s  and 
appliances  which  a  reasonably  prudent  man  would  exercise  under 
like  circumstances,     (p.  323.) 

MASTER  AND  SERVANT.— An  Employe  Assumes  the  Risks, 
as  a  matter  of  contract,  that  are  known  to  him,  or  might  have  be- 
come known,  by  the  exercise  of  ordinary  care,  of  which  he  has  ma  le 
no  complaint,     (p.   324.) 

MASTER'S  STATUTORY  DUTY.— It  Is  the  Duty  of  an  Em- 
ployer to  use  the  very  means  prescribed  by  statute  for  the  safety 
of  employes;  he  is  not  at  liberty  to  adopt  others,  though  in  his  opin- 
ion more  efficacious,     (p.  325.) 

MASTER  AND  SERVANT.— The  Fact  that  a  Statute,  which 
requires  mine  owners  to  provide  for  the  safety  of  their  employes, 
makes  a  failure  to  comply  therewith  a  misdemeanor  does  not  affect 
an  employe's  right  to  recover  damages  for  personal  injuries,  (p. 
325.) 

CONSTITUTIONAL  LAW.— The  Right  of  Contracting  as  ono 
sees  fit  stands  untrammeled,  as  a  general  rule;  but  the  state  may 
restrict  this  right  in  the  interest  of  public  health,  morals,  and  the 
like.     (p.    326.) 

CONSTITUTIONAL  LAW.— A  Statute  Requiring  Mine  Own- 
ers to  make  provisions  for  the  safety  of  their  employes  is  not  class 
legislation,     (p.    320.) 

CONSTITUTIONAL  LAW.— To  Classify  Legislation  by  dis- 
tinctions that  naturally  inhere  in  the  subject  matter  is  not  to  in- 
dulge in  class  legislation,     (p.  326.) 

MASTER  AND  SERVANT.— The  Risks  that  Arise  from  an 
employer's  disregard  of  specific  statutory  requirements  for  the 
safety  of  employes  cannot  bo  put  upon  an  employ^,     (p.  327.) 

MASTER  AND  SERVANT  —Contributory  Negligence.— As- 
sumption of  Risk  is  a  matter  of  contract;  contributory  negligence  is 
a  question  of  conduct,     (p.  328.) 

MASTER  AND  SERVANT— Contributory  Negligence.— If  ,i 
coal  miner  tests  the  roof  and  finds  the  slate  apparently  secure,  and 
no  discoverable  injury  is  immediately  threatening,  he  is  not  com- 
pelled to  give  up  his  work  on  paia  of  being  held  negligent  when 
the  slate  is  unpropped.     (p.  329.) 

G.  A,  Knight,  for  the  appellant. 

S.  D.  Coffey  and  A.  W.  Knight,  for  the  appellee. 

*^^^  BAKER,  J.  This  cause  has  been  transferred  here  be- 
cause the  appellate  court  was  equally  divided  on  the  questions  in- 
volved :  Davis  Coal  Co.  v.  Polland,  27  Ind.  App.  697,  60  X. 
E.  1124. 
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Appellee  had  judgment  against  appellant  for  damages  for 
personal  injuries.  The  assignments  are  that  the  court  erred 
***^  in  overruling  appellant's  demurrer  to  the  complaint,  motion 
for  judgment  on  the  jury's  answers  to  interrogatories  notwith- 
standing the  general  verdict,  and  motion  for  a  new  trial. 

1.  The  complaint  is  as  follows:  "Samuel  Polland,  plaintiff, 
complains  of  D.  H.  Davis  Coal  Company,  defendant,  and  says 
that  on  the  thirtieth  day  of  November,  1897,  the  said  defendant 
was,  and  for  many  years  prior  thereto  had  been,  a  duly  organ- 
ized corporation,  organized  under  the  laws  of  the  state  of  In- 
diana for  mining  purposes;  that  the  said  defendant  then  was, 
and  for  a  long  time  prior  thereto  had  been,  engaged  in  the  busi- 
ness of  mining  coal  in  Clay  county,  Indiana,  by  means  of  a 
shaft  sunk  from  the  surface  of  the  earth  to  the  bed  of  said 
coal,  and  by  means  of  driving  entries  through  the  same,  from 
which  said  entries  rooms  were  turned;  that  on  said  day  said 
defendant  had  in  its  employ,  engaged  in  mining  coal  in  said 
mine,  more  than  ten  men,  to  wit,  one  hundred  men;  that  on 
said  day  the  plaintiff  then  w^as  in  the  employ  of  the  said  defend- 
ant as  a  coal  miner,  engaged  in  mining  coal  in  said  mine,  in  a 
room  on  an  entry  running  in  a  westerly  direction  from  the 
bottom  of  said  shaft;  that  by  reason  of  the  fact  that  the  plain- 
tiff was  so  engaged  in  the  employ  of  the  defendant  as  its  ser- 
vant in  said  mine  it  became  and  was  the  duty  of  the  defendant 
to  use  reasonable  care  to  furnish  him  a  safe  place  in  which  to 
perform  his  said  work,  and  to  protect  him  therein,  and  to  that 
end  it  became  and  was  the  duty  of  the  defendant  to  keep  con- 
stantly on  hand  at  its  said  mine  a  sufficient  supply  of  timbers, 
and  to  deliver  at  said  working  place  of  the  plaintiff  all  props, 
caps,  and  timbers  of  proper  length,  when  needed  and  required 
by  the  plaintiff,  so  that  he  might  be  at  all  times  able  to  secure 
properly  his  said  room  from  caving  in:  that  it  was  the  further 
fiutv  of  the  said  defendant,  by  its  hank  boss,  to  visit  and  ex- 
amine each  and  every  working  place  in  said  mine,  including  thn 
room  in  which  this  plaintiff  was  at  work  at  least  ^^^  evorv  al- 
ternate day,  and  to  examine  and  see  that  each  and  every  work- 
ing place  in  said  mine,  including  the  room  in  which  this  plain- 
tiff so  worked,  was  properlv  secured  by  props  or  timbers,  and 
that  safety  was  in  all  respects  assured,  and  to  see  that  a  suf- 
fir-ipnf  supplv  of  props.  capvS  and  timbers  was  alwav«  on  hand 
at  ik.is  plaintiff's  said  room  or  working  place  in  order  that  the 
same  ynight  he  propped  and  made  socnre  and  safe:  and  the 
plaintiff  alleges  that  the  said  defendant  did  not  perform  its 


Nov.  ISOl.J         Davis  Coal  Co.  v.  Polland.  321 

said  duty  in  that  behalf,  but  wholly  failed  and  neglect<jd  so  to 
do  ill  this:  That  it  did  not  keep  constantly  on  hand  a  sufficient 
supply  of  timbers  of  proper  length  when  needed  and  required 
by  the  plaintiff,  so  that  he  might  be  at  all  times  able  to  secure 
properly  his  said  room  and  working  place  from  caving  in,  but, 
on  the  contrary,  it  negligently  and  carelessly  refused  and 
neglected  to  deliver  the  necessary  props,  caps,  and  timbers  of 
proper  length  to  the  said  plaintiff  at  his  said  working  place, 
although  often  requested  by  the  plaintiff  so  to  do;  that  said 
defendant  negligently  and  carelessly  failed,  by  its  bank  boss, 
to  visit  and  examine  the  said  working  place  and  room  of  the 
plaintiff  at  least  every  alternate  day  while  the  plaintiff  was  ;.t 
work  therein,  and  see  that  the  same  was  properly  secured  by 
props  or  timbers,  and  that  safety  was  in  all  respects  assured, 
and  see  that  a  sufficient  supply  of  props,  caps,  and  timbers  was 
always  on  hand  at  the  said  working  place  and  room  of  this  said 
plaintiff,  but,  on  the  contrary,  did  not  visit  said  work- 
ing place  more  than  once  a  week,  and  negligently  and 
■carelessly  permitted  the  same  to  remain  without  props, 
caps,  and  timbers  for  two  days  prior  to  the  injury  here- 
inafter complained  of,  so  that  by  reason  of  the  negligence  of 
the  said  defendant  as  herein  stated  the  plaintiff  was  unable  to 
prop  and  make  secure  the  said  room  and  working  p^aco  in 
which  he  was  performing  his  said  work;  that  by  reason  of  the 
faid  negligence  of  the  defendant,  and  by  reason  of  the  want  of 
timbers,  caps,  and  props  of  proper  length  to  secure  the  same, 
the  roof  of  ^*^^  the  said  room  in  wliich  the  plaintiff  was  at 
work  became  and  was  weak  and  dangerous,  wliich  was  well 
known  by  the  defendant,  or  might  have  been  known  by  it  had 
it  used  reasonable  diligence  to  ascertain  tlie  same;  tliat  by 
reason  of  the  weak  and  unsaf';'  condition  of  said  ronni.  caused 
*is  aforesaid  from  inaltility  of  tlie  plaintiff  to  prop  and  M^cure 
the  same  for  want  of  props,  caps  and  timbers  of  pro]ior  lencrth 
as  aforesaid,  the  said  roof  of  said  room  in  which  plaintiff  wis 
performing  his  work  in  said  mine  on  the  thirtiotli  dav  of 
Xovember,  1807,  suddenly  gave  wav,  caved  in,  and  ffll  upon 
the  plaintiff,  thereby  crushing  and'  maiming  the  i]o<h  and 
bones  in  his  right  leg  below  the  knee,  without  any  fault  or  m^^- 
ligence  on  his  part:  that  by  reason  of  said  injnrv  tlie  plnijitilf 
became  sick.  sore,  and  lame,  and  was  confined  to  his  b^-d  for  a 
long  space  of  time,  to  wit,  two  months,  and  suffered  and  en- 
dured great  bodily  pain  and  mental  anxiotv  and  suffer- 
ing, and  has    been    permanently    injured,    and    lost    a    largo 
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amount  of  time,  to  wit,  four  months,  of  the  value  of  three 
hundred  dollars,  and  will  never  be  able  to  earn  money  by  his 
labor  as  he  was  prior  to  said  injury;  that  said  injury  occurred 
wholly  by  the  fault  and  negligence  of  the  said  defendant, 
while  the  plaintiff  was  in  the  exercise  of  due  care  and  caution ; 
that  if  the  said  defendant  had  performed  its  duty,  and  visited 
said  working  place  of  the  plaintiff  by  its  bank  boss,  and  had 
seen  that  safety  was  in  all  respects  assured,  and  seen  that 
timbers,  props,  aud  caps  of  proper  length  were  always  on  baud, 
said  injury  would  not  have  occurred;  that  had  the  said  de- 
fendant furnished  this  plaintiff  with  timbers,  caps,  and  prop«, 
as  was  its  duty,  he  could  and  would  have  propped  and  secured 
the  roof  of  said  room  and  working  place  so  that  the  same 
would  not  have  caved  in,  fallen  upon,  and  crushed  his  said 
leg;  that  at  and  prior  to  the  time  of  said  injury  there  was 
nothing  in  the  appearance  of  said  roof  to  indicate  immediate 
danger,  and  he  was  unable  to  find  any  defect  therein  by  the 
usual  and  ordinary  tests,  but  he  says  the  same  could  and  ®*® 
would  have  been  made  by  him  perfectly  secure  but  for  the 
negligence  of  the  defendant  as  herein  alleged;  that  bv  reason  of 
the  injuries  herein  alleged  and  plaintiff  has  been  damaged  in 
the  sum  of  three  thousand  dollars.  "Wlierefore  he  demand'* 
judgment  for  three  thousand  dollars,  and  all  other  proper 
relief." 

The  narts  of  the  statutes  on  mines  that  are  pertinent  pro- 
vide: "Miners'  bosses  shall  visit  their  miners  in  their  work- 
ing ])laces  at  least  once  every  day  where  any  number  not  le-^s 
than  ten  nor  more  than  fifty  miners  are  employed,  and  as  often 
as  once  every  two  days  when  more  than  fiftv  miners  are  em- 
ployed": Burns'  Eev.'  Stats.  1901,  sec.  7147;  Horner's  Rev. 
Stats.  1901,  sec.  5472a.  "The  owner,  operator,  agent  or 
lessee  of  any  coal  mine  in  this  state  shall  keep  a  sufficient 
supply  of  timber  at  the  mine,  and  the  owner,  operator,  agent 
or  lessee  shall  deliver  all  props,  caps  and  timbers  (of  proper 
length)  to  the  rooms  of  the  workmen  when  nedod  and  re- 
quired, so  that  the  workmen  may  at  all  times  be  able  to  secure 
properlv  the  workings  from  caving  in":  Burns'  Rev.  Stats. 
1901,  sec.  74(10:  ITorner's  Rev.  Stats.  1901,  sec.  5180g.  "The 
mininsr  boss  shall  visit  and  examine  everv  wnrkins:  place  in  the 
mine  at  least  everv  alternate  dav  while  the  miners  of  such 
place  are  or  should  be  at  work,  and  shall  examine  and  see  that 
each  and  everv  working  plarr-  is  pronorlv  secured  bv  props  and 
timber  and  that  safctv  of  the  mine  is  assured.     He  shall  see 
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that  a  sufficient  supply  of  props  and  timber  are  always  on 
hand  at  the  miners'  working  places":  Burns'  Eev.  Stats.  1901, 
sec.  7472;  Horner's  Eev.  Stats.  1901,  sec.  5480m.  "For  any 
injury  to  person  or  property  occasioned  by  any  violation  of  this 
act,  or  any  willful  failure  to  comply  with  any  of  its  provi- 
sions, a  right  of  action  against  the  owner,  operator,  agent  or 
lessee  shall  accrue  to  the  party  injured  for  the  direct  injury 
sustained  thereby":  Burns'  Eev.  Stats.  1901,  sec.  7473*; 
Homer's  Eev.  Stats.  1901,  sec.  5480m. 

Two  questions  arise  on  the  complaint:  Assumption  of  risk 
and  contributory  negligence. 

ei3  ^2^  rpj^g  complaint  does  not  negative  the  employe's 
knowledge  of  tbe  employer's  negligent  failure  to  perform  the 
duties  imposed  by  statute,  and  of  the  dangers  resulting  there- 
from. 

If  the  cause  of  action  in  this  case  were  based  upon  the  em- 
ployer's neglect  to  perform  a  common-law  duty,  or  if  there 
were  no  valid  distinction  between  neglect  of  a  common-law 
duty  and  neglect  of  a  specific  statutory  duty,  the  complaint 
would  be  fatally  defective:  Ames  v.  Lake  Shore  etc.  Ey.  Co., 
135  Tnd.  363,  35  K  E.  117;  Louisville  etc.  E.  E.  Co.  v. 
Kemper,  147  Tnd.  5G1,  47  N.  E.  214;  Whitcomb  v.  Standard 
Oil  Co.,  153  Lid.  513,  55  N.  E.  440. 

By  the  common  law  an  employer  is  required  to  exercise  that 
degree  of  care  in  providing  his  employe  a  safe  working  place 
and  tools  and  appliances  which  a  reasonably  prudent  person 
would  exercise  uufler  like  circumstances.  The  rule  is  gorioral. 
There  is  no  fixed  quantum  of  care  that  must  be  exorcised  in- 
variably in  all  cases.  In  each  case  the  quantum  of  care  re- 
quired by  the  common-law  rule  is  dependent  largely  upon  the 
circumstances  of  that  case  and  to  quite  an  extent  upon  what 
the  jury  and  court  may  think  a  reasonably  prudent  person 
would  have  done  under  those  circumstances.  The  manner  of 
constructing  the  working  place,  and  the  selection  of  tools  and 
appliances,  and  the  keeping  of  them  in  pronor  repair,  there- 
fore, are  left  to  the  employer's  judgment  and  discretion  witli- 
out  limitation  except  this:  that  he  must  do  what  a  rensonablv 
prudent  person  would  do  in  his  place.  Now,  if  the  omnlover 
does  what  he  thinks  comes  up  to  this  general  stanrlnr-k  and  if 
the  employe  examines  the  place  and  appliances,  ^|^•^•^  his  judg- 
ment to  that  of  the  employer,  and  agrees  as  one  of  tbe  terms  of 
his  contract  of  employment  tbnt  the  emplover  has  done  all  tliat 
a  reasonably  prudent  person  should  do  under  the  circumstances.. 
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and  that  he  will  notify  the  employer  of  after-occurring  defect?, 
(he  employe  expressly  assumes  the  risks  that  are  known  to  him 
or  might  have  become  known  by  the  exercise  of  ordinary  care, 
of  which  he  has  made  no  ^^*  complaint  to  the  employer.  So, 
also,  the  conditions  being  the  same  except  that  the  assumption 
of  risk  is  not  expressly  included  in  the  contract  of  employment, 
the  law  reads  into  the  contract,  from  the  employe's  knowledge 
and  silence,  his  agreement  to  assume  all  known  and  obvious 
Ti=ks.  \VTiether  express  or  implied,  assumption  of  risk  is  a 
7-nattcT  of  contract.  In  either  case  the  employe  whose  injury 
is  due  to  a  known  or  an  obvious  defect  in  place  or  appliances, 
which  he  has  suffered  to  continue  without  objection,  cannot 
lioUl  the  employer  liable — not  because  the  employer  was  not  in 
fact  negligent,  for  he  may  not  have  exercised  ordinary  care; 
not  because  the  employe  was  contributorily  negligent,  for  at  the 
lime  and  under  the  circumstances  of  the  accident  he  mav  have 
used  due  care  to  avoid  injury;  but  because  the  employe  has 
azrcod  for  a  sufficient  consideration  to  absolve  the  employer, 
and  to  assume  for  himself  the  risk  of  such  injury. 

If  a  statute  is  a  mere  affirmation  of  the  common-law  duty  of 
the  employer  with  respect  to  providing  safe  working  places  and 
tools,  the  rule  as  to  assumption  of  risic  remains  in  force.  Tho 
st,indard  of  care  continues  to  be  the  conduct  of  the  reasonably 
prudent  person  under  like  circumstances;  and  the  means  of 
n.casviring  up  to  it  may  still  be  the  subject  for  the  joint  judg- 
n:ont  and  agreement  of  the  employer  and  the  employe. 

J  f,  hovrevx%  the  statute,  as  in  this  cas^,  s't.s  up  a  definite  stand- 
ard, and  rcquir^'^s  specific  measures  to  be  taken  by  the  employer 
in  providing  safe  working  places  and  appliances,  other  consider- 
ations come  into  view.  The  very  fact  of  such  legislation  indi- 
cates that  the  lawniakors  Violioved  that  the  operation  of  the  com- 
mon-law riih=  d'd  not  aiTord  tho  cmnlove  siifficiont  protection; 
thnt.  und'T  tho  di^volopmont  of  the  modern  industrial  system, 
tending  to  centralization  of  capital  and  impersonal  management, 
tlie  employe  did  not  stand  upon  a  footing  of  couality  with  the 
einployer  in  contracting  for  his  safety;  and  that  tho  necessity 
of  earning  the  *^^''  daily  wn^re  frequently  con?! rained  tlie  ein- 
■Hovc  to  put  up  witli  defective  place  and  tools,  without  com- 
"olaint,  l)v  reason  of  his  fear  of  t1ie  consequences  of  complaining. 
'From  those  conditions  grew  tlie  noce=sity,  or  at  least  tlie  pru- 
n-'ctv.  of  requiring  certain  specific  moasures  to  he  takon  fiir 
the  protection  of  emploves.  The  mnnnor  of  con'truetinsr  and 
maintaining  the  working  places  and  a})p]iance,s  so  as  to  measure 
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up  to  the  general  standard  of  the  rcaponahly  prudent  person  was 
no  longer  left  to  the  judgment  of  the  employer.  A  definite 
standard  was  fixed  by  the  legislature.  It  is  the  duty  of  the  em- 
ployer to  use  the  very  means  named  in  the  statute.  lie  is  not 
at  liberty  to  adopt  others,  though  in  his  opinion  they  are  more 
efficacious  than  those  prescribed  by  the  lawmakers.  How,  then, 
can  there  be  any  lawful  basis  for  an  agreement,  implied  or  ex- 
press, that  the  employer  shall  violate  the  law,  and  tliat  the  em- 
ploye shall  be  remediless? 

The  doctrine  of  assumed  risk,  in  its  espential  nature,  consti- 
tutes a  defense.  The  employe  brings  his  action  for  damages  for 
personal  injury.  It  is  based  upon  the  employer's  negligent  fail- 
ure to  discharge  a  duty  owing  to  the  employe.  Duties  and  rights 
are  correlative — what  is  the  duty  of  the  employer  to  do  for  his 
employe  is  the  right  of  the  employe  to  require  of  his  employer. 
The  employer  says:  "You  have  no  right  of  action  against  mo 
because  you  contracted  with  me  long  before  the  accident  hap- 
pened that  you  would  assume  the  very  risk  you  are  now  com- 
plaining of."  Such  a  contract,  when  the  duty  of  the  emplovpr 
and  the  right  of  the  emplo3'e  are  measured  by  the  indofinitfi 
standard  of  care  that  a  reasonably  prudent  person  would  havt? 
exercised  under  like  circumstances,  is  enforceable.  And  so  the 
heart  of  the  present  case  is  this:  Is  a  contract  enforceable  by 
which  the  employe  waives  in  advance  his  right  of  having,  and 
relieves  his  employer  of  the  duty  of  providing,  the  specific  safe- 
guards required  by  the  statute? 

The  statute  does  not,  in  terms,  forbid  the  making  of  such  a 
contract.  And  it  is  said  that  the  court  should  not  hold  it  **** 
to  be  impliedly  forbidden,  because,  for  one  thing,  the  statute  pro- 
vides a  punishment  by  fine  for  the  employer's  violations,  and  a 
second  punishment  for  the  same  offense  is  not  permissible.  The 
action  of  the  employe  is  solely  to  recover  compensation  for  ac- 
tual damages.  The  payment  of  compensative  damages  is  not 
punishment.  The  right  of  the  state  to  recover  a  penalty,  and  the 
right  of  an  aggrieved  party  to  recover  compensation,  are  not 
inconsistent.  Indeed,  the  right  to  the  penalty  (in  the  form  <>f 
punitive  damages)  as  well  as  to  compensation  might  have  been 
given  to  the  aggrieved  party— as  in  the  telegraph  cases :  Western 
Union  Tel.  Co.  v.  Henley,  157  Ind.  90,  60  N.  E.  682.  Since  the 
two  rights  (or  sanctions  for  enforcing  observance)  are  ind*>- 
pendent  of  each  other,  the  presence  of  the  penal  provision  in  the 
statute  makes  neither  for  nor  against  the  right  to  compensation 
free  from  the  defense  of  assumed  risk.     The  case  stands  as  if 
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the  employer's  failure  to  comply  with  the  requirements  of  the 
act  had  not  been  made  a  misdemeanor. 

It  is  true,  as  propounded  by  counsel,  that  the  state  cannot 
compel  an  injured  employe  to  brin^r  an  action  for  damages,  nor 
prevent  his  settling  or  dismissing  it  if  begun.  But  the  legis- 
lature may  well  have  believed  that  the  natural  desire  of  emplo\es 
to  recover  compensation  for  injuries  would  lead  employers  to 
fulfill  the  law.  At  any  rate,  those  employers  who  are  brought 
into  court  to  defend  have  nothing  to  complain  of  on  this  score. 
The  employe's  right  to  control  his  lawsuit,  however,  does  not 
touch  the  question  of  his  right  to  bind  himself  in  advance  to 
al)solve  the  employer  from  the  performance  of  specific  statutory 
duties. 

Freedom  of  contract  should  not  be  lightly  interfered  with. 
As  a  general  rule,  th'e  right  of  contracting  as  one  sees  fit  stands 
imtrammeled.  But  the  state  has  power  to  restrict  this  right 
in  the  interest  of  public  health,  morals,  and  the  like.  When,  in 
the  present  ca^e,  it  is  pointed  out  that  the  legislature  has  failed 
in  terms  to  deny  the  employe's  right  to  assume  the  risks  from 
his  employer's  disregard  of  the  statute,  *-^''  the  question  is  not 
ended.  If  tht  legislature  has  clearly  expressed  the  public  policy 
of  the  state  on  a  matter  within  its  right  to  speak  upon  authori- 
tatively, and  if  that  public  policy  would  be  subverted  by  allow- 
ing the  employe  to  waive  in  advance  his  statutory  protection, 
the  contract  is  void  as  unmistakably  as  if  the  statute  in  direct 
words  forbade  the  making  of  it.  If  mines  and  factories  and 
stores  and  railroads  werfe  to  stand  vacant,  were  not  to  be  operated 
by  citizens  in  whose  lives  and  limbs  the  state  has  an  interest, 
it  is  inconceivable  that  the  legislature  would  have  spoken  as  it 
has,  even  if  it  had  authority  to  do  so.  To  promote  safety  to 
life  and  limb,  as  indisputably  as  to  advance  public  health,  edu- 
cation and  morals,  to  prohibit  usury,  to  provide  for  exemption 
and  stay  of  execution,  the  legislature  has  the  right  to  act. 

The  statute  in  question  is  not  class  legislation.  Employments 
differ  in  degree  of  hazard.  Each  has  its  separate  dangers,  which 
must  be  guarded  against  in  the  appropriate  way.  To  classify 
legislation  by  distinctions  that  naturally  inhere  in  the  subject 
matter  is  not  to  indulge  in  class  legislation.  A  law  is  general 
and  uniform  if  all  persons  in  the  same  circumstances  are  treated 
alike. 

The  purpose  of  this  statute  to  promote  the  safety  of  m.iners 
being  clear,  and  the  right  of  the  le.Erislaturc  to  pass  it  being  un- 
questionable, the  court  should  not  declare  it  a  dead  letter.     If 
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tlu'  cmploA'CT  may  avail  himself  of  the  defense  that  the  envdoy^ 
agreed  in  advance  that  the  statute  should  be  disregarded,  tliU 
court  would  be  measuring  the  rights  of  the  persons  whom  the 
lawmakers  intended  to  protect  by  the  common-law  standard  of 
the  reasonably  prudent  person,  and  not  by  the  d'efinite  standard 
set  up  by  the  legislature.  This  would  he  practically  a  judicial 
repeal  of  the  act.  It  is  no  hardship  to  the  employer  to  disallow 
him  a  defense  based  on  an  agreement  that  life  should  violate  a 
specific  statutory  duty.  His  sure  protection  lies  in  obedience 
to  the  law.  The  ®*®  risks  that  still  inhere  in  the  business 
after  this  is  done  may  be  assumed  by  the  employe. 

This  is  not  the  only  instance  in  which  the  court  has  found 
a  legislative  limitation  upon  the  right  of  contract,  though  not 
declared  in  terms.  A  contract  by  which  a  debtor  undertakes  in 
advance  of  judgment  not  to  take  a  stay  of  execution  or  to  claim 
exemption  is  held  to  be  void,  although  the  statute  does  not  ex- 
pressly forbid  the  making  of  such  a  contract :  Maloney  v.  New- 
ton, 85  Ind.  565,  44  Am.  Eep.  46.  The  lawmakers,  in  effect, 
said  that  it  is  contrary  to  public  policy  to  allow  a  debtor  to  be 
stripped  to  nakedness.  The  state  in  many  ways  is  intereste<l 
in  the  debtor's  being  a  self-respecting  and  self-sustaining  citi- 
zen. Therefore,  the  debtor  is  not  permitted  to  barter  away  the 
state's  interest  in  him.  And  though,  after  judgment,  he  is  not 
compelled  to  take  a  stay  or  claim  his  exemption,  the  legislature 
deemed  that  the  public  policy  would  he  amply  enforced  by  his 
privilege  to  do  so.     Other  examples  of  this  kind  might  be  cited. 

The  conclusion  that  the  employer  mav  not  put  upon  the  em- 
ploye the  risks  that  arise  from  the  employer's  disregard  of  spe- 
cific statutory  requirements  is  supported  by  the  following  au- 
thorities: Narramore  v.  Cleveland  etc.  R.  Co.,  96  Fed.  298.  87 
C.  C.  A.  499;  Durant  v.  Lexington  Coal  Min.  Co.,  97  IMo.  62, 
10  S.  W.  484;  Grfeenlee  v.  Southern  Ry.  Co.,  122  X.  C.  977.  65 
Am.  St.  Rep.  734,  30  S.  E.  115;  Baddelcy  v.  Earl  Granville 
(1887),  L.  R.  19  Q.  B.  D.  423,  17  Eng.  Rul.  Cas.  212  ;  Groves  v. 
Wimborne  (1898),  L.  R.  2  Q.  B.  D.  402;  Curran  v.  Grand  Trunk 
R.  Co.,  25  Ont.  App.  407. 

(2)  As  to  contributory  negligence.  The  complaint  alleges 
that  appellee  used  due  care  and  caution  to  avoid  injury.  Tliis 
is  fenough,  unless  the  specific  averments  show  this  general  alle- 
gation to  be  untrue.  It  sufficiently  appears  that  appcJlee  was  an 
experienced  miner,  knew  that  appellant  had  failed  to  provide 
supports  as  required  by  statute,  and  with  this  knowledge  con- 
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tinued  at  his  work  until  injured.  **^'*  Appellant  claims  that 
this  constituted  such  negligence  as  to  preclude  a  recovery. 
Counsel  are  confusing  the  doctrines  of  contributory  negligence 
and  assumption  of  risk.  Assumption  of  risk  is  a  matter  of  con- 
tract. Contributory  negligence  is  a  question  of  conduct.  If 
appellee  were  to  be  defeated  by  thfe  rule  of  assumed  risk,  it 
would  be  because  he  agreed,  long  before  the  accident  happened, 
that  he  would  assume  the  very  risk  from  which  his  injury  arose. 
If  appellee  were  to  be  defeated  by  the  rule  of  contributory  negli- 
gence, it  would  be  because  his  conduct,  at  the  time  of  the  acci- 
dent under  all  of  the  attendant  circumstances,  fell  short  of 
ordinary  care.  If  the  one  circumstance  of  thfe  employe's  knowl- 
edge of  the  employer's  failure  to  provide  the  statutory  safe- 
guards were  held,  as  a  matter  of  law,  always  to  overcome  the 
other  circumstances  characterizing  the  employe's  conduct  at  the 
time  of  the  accident,  assumption  of  risk  would  be  successfully 
masquerading  in  the  guise  of  contributory  n'egligence.  If  as- 
sumption of  risk  is  the  issue,  knowledge  of  defective  conditions 
and  acquiescence  therein  are  fatal.  If  contributory  negligence 
is  the  issue,  knowledge  of  defective  conditions  and  acquiescence 
therein  may  be  fatal,  may  be  not,  depending  upon  whether  \ 
person  of  ordinary  prudence,  under  all  the  circumstances,  would 
have  done  what  th'e  injured  person  did.  If  the  risk  is  so  great 
and  immediately  threatening  that  a  person  of  ordinary  pru- 
dence, under  all  the  circumstances,  would  not  take  it,  contribu- 
tory nfegligence  is  established.  If  the  risk  is  not  so  great  and 
immediately  threatening  but  that  a  person  of  ordinary  prudence, 
under  all  the  circumstances,  would  take  it,  contributory  negli- 
gence is  not  established.  Appellee  alleges  that  there  was  notliing 
in  the  appearance  of  the  mine's  roof  to  indicate  immediate  dan- 
ger, that  he  was  unable  to  find  any  d'efect  therein  by  the  usual 
tests,  and  that  he  could  and  would  have  propped  up  the  slate  se- 
curely if  appellant  had  not  been  derelict  in  supplying  timbers. 
The  ^^^  specific  averments  do  not  overcome  the  general  alle- 
gation of  freedom  from  fault. 

2.  The  answers  to  interrogatories  upon  which  appelUmt 
claims  judgment,  notwithstanding  the  general  verdict,  show  th.it 
appellee  was  an  experienced  miner;  that  slate  from  the  roof  fell 
upon  him  while  he  was  working  at  the  face  of  the  coal  vein ; 
that  slate  is  liable  to  fall  at  any  time  suddenly  and  without 
warning;  that  the  falling  of  slate,  if  not  propped,  is  an  inherent 
danger  in  coal  mining;  that  appellee  had  knowledge  of  such 
danger;  that  he  knew  that  the  roof  of  the  room  in  which  he  wa.s 
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working  was  composed  largely  of  slate;  that  ht  knew  that  large 
quantities  of  slate  had  been  falling  almost  daily;  that  it  is  not 
impossible  nor  difficult  to  tell  whether  slate  is  in  the  roof  of  a 
mine  before  it  suddenly  falls;  that  appellfee  examined  the  slate 
that  fell  on  him  a  few  minutes  before  it  fell  and  believed  it  was 
safe ;  that  appellant's  bank  boss  could  not  have  made  any  othfer 
test  than  appellee  made;  that  the  driver  delivered  props  at  ap- 
pellee's room  on  Saturday  preceding  the  accident  on  Tuesday ; 
and  that  slate  can  be  safely  propped. 

The  questions  of  assumed  risk  and  of  contributory  negligence 
are  again  presented  in  argument. 

Appellee  did  not  assume  the  risks  arising  from  appellant's 
disregard  of  its  statutory  duties.  The  answers  do  not  prove 
that  these  duties  were  performed.  The  props  delivered  on 
Saturday  may  have  all  been  used  as  the  work  progressed  into  the 
vein  of  coal.  The  finding  in  the  general  verdict  that  appellant 
failed  to  perform  its  statutory  duties  stands  unimpeached. 

Do  the  answers  override  the  general  verdict  on  the  question 
of  contributory  negligence?  Large  quantities  of  slate  fell  al- 
most daily.  But  the  evidence  may  have  shown  that  some  days 
none  fell;  that  ordinarily  a  test  would  show  what  part  of  the 
slate  would  fall  and  what  would  hold ;  and  that  the  chances  were 
largely  in  favor  of  safety,  if  tests  were  made.  Appellee  made 
the  best  test  possible,  and  found  the  *^*  slate  apparently  soli<l 
and  secure.  It  could  have  been  propped  so  that  it  would  not 
have  fall'en.  Appellee  may  liave  ordered  props,  and  may  have 
been  expecting  them  to  be  delivered  at  any  moment.  N"o  dis- 
covei'able  danger  was  immediately  threatening.  Under  these 
circumstances  he  was  not  compelled  to  give  up  his  work  on  pain 
of  being  held  negligent. 

3.  On  the  'evidence  and  instructions  the  same  questions  again 
arise.  The  evidence  amply  sustains  the  verdict,  and  the  in- 
structions arp  in  harmony  with  the  law  as  hereinabove  declared. 

Judgment  affirm.ed. 


A  Master  Owes  to  His  Servant  the  Duty  to  provide  a  reasonably  safe 
place  in  which  to  work  and  reasonably  safe  tools  and  ap^iliances:  See 
the  monographic  note  to  Mast  v.  Kern,  75  Am.  St.  Rep.  091-595: 
Western  Stone  Co.  v.  Muscial,  196  111.  382,  89  Am.  St.  Rep.  32-'), 
63  N.  E.  664;  Illinois  Steel  Co.  v.  McFadden.  196  111.  344.  89  Am. 
St.  Rep.  319,  63  N.  E.  671.  The  measure  of  his  duty  in  this  r<>spert 
is  the  care  required  by  the  ordinary  usage  of  the  business:  Omaha 
Bottling  Co.  V.  Theiler,  59  Neb.  257^  80  Am.  St.  Rep.  673.  80  N.  W. 
821;  Purdy  v.  Westinghouse  etc.  Mfg.  Co.,  197  Pa.  St.  257,  80  Am. 
St.  Rep.  816,  47  Atl.  237;  Service  v.  Shoneman,  196  Pa.  St.  63,  79 
Am.   St.  Rep.   689,   46   Atl.   292. 
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A  Servant  Assumes  the  Ordinary  Risks  of  the  employment  which 
are  known  by  bim,  or  which  might  be  known  by  the  exercise  of 
ordinary  diligence  or  care:  See  Lamson  v.  American  Axe  etc.  Co., 
177  Mass.  144,  83  Am.  St.  Kep.  267,  58  N.  E.  585;  Omaha  Bottling 
Co.  V.  Theiler,  59  Neb.  257,  80  Am.  St.  Eep.  673,  80  N.  W.  821;  San- 
derson V.  Panther  Lumber  Co.,  50  W.  Va,  42,  88  Am.  St.  Rep.  841, 
40  S.  E.  368;  Illinois  Steel  Co.  v.  McFadden,  196  111.  344,  89  Am. 
St.  Rep.  319,  63  N.  E.  671. 

The  Duty  of  Mine  Otcners  to  their  employes  is  considered  in  the 
monographic  note  to  "Wellston  Coal  Co.  v.  Smith,  87  Am.  St.  Rep. 
557-595.  Consult  pages  584-595  of  this  note  for  a  discussion  of  the 
constitutionality  of  modern  statutes  on  this  question  and  their  ef- 
fect upon  the  doctrine  of  contributory,  negligence  and  assumption  ot 
risks. 


DOWNHAM  V.  HOLLOWAY. 

[158  Ind.  626,  64  N.  E.  82.] 

THE  DEED  of  an  Insane  Person  not  under  guardianship  is 
merely  voidable,  and  vests  title  until  disaflSrmed  by  the  grantor  on 
becoming  sane  or  by  his  heirs,     (p.  331.) 

AN  INSANE  GRANTOR  Cannot  Affirm  or  Disaflrm  his  deed 
so  long  as  he  remains  of  unsound  mind.     (p.  331.) 

DEED  OF  INSANH  PERSON.— The  Statute  of  Limitations 
does  not  run  from  the  date  of  the  execution  of  a  deed  by  an  in- 
sane person  so  as  to  bar  an  action,  on  her  death,  by  her  heirs  against 
the  grantor  for  partition  and  to  quiet  title,     (p.  331.) 

Action  by  Charlotta  Dowham  and  others  for  partition  and 
to  quiet  title.  From  a  judgment  for  the  defendant  the  plain- 
tiffs appeal. 

T.  W.  Christian,  W.  S.  Christian  and  E.  E.  Cloe,  for  the  ap- 
pellants. 

E.  K.  Kane,  T.  E.  Kane  and  T.  J.  Kane,  for  the  appellee. 

**2^  ]\IONKS,  J.  It  appears  from  the  pleadings  that  on  Sep- 
tember 28,  1876,  Nancy  A.  Holloway,  a  person  of  unsound  mind, 
not  under  guardianship,  conve3^ed  eighty  acres  of  real  estate  in 
Hamilton  county,  Indiana,  to  appellee,  her  son,  who  took  aii^t 
held  exclusive  and  adverse  possession  thereof  under  said  deed 
continuously  imtil  the  commencement  of  this  action  on  Decem- 
ber ]9,  1898.  The  consideration  named  in  said  deed  was  two 
thousand  five  lumdred  dollars,  but  no  part  thereof  has  ever  beou 
paid.  Said  Xaucy  A.  Holloway  **'^''  died  intestate  in  Julv, 
1898.     Affer  her  death,  and  on  November  28,  1898,  and  before 


May,  1902.]  Downham  v.  IIolloway.  331 

the  commencement  of  this  action,  appellants,  heirs  of  deceased, 
disaffirmed  said  deed  on  the  ground  that  said  Nancy  was  of  un- 
sound mind  when  she  executed  the  same,  and  commenced  this 
action  for  partition  and  to  quiet  their  title  as  such  heirs  to  their 
shares  of  said  real  estate.  The  statute  of  limitations  was 
pleaded  in  bar  of  the  action.  If  the  same  began  to  rnn  when 
the  deed  was  executed,  on  September  28,  1876,  the  judgment 
mnst  be  affirmed;  if  not,  it  must  be  reversed. 

Thti  deed  of  a  person  of  unsound  mind  not  under  guardian- 
ship is  not  void,  but  only  voidable:  Aetna  Life  Ins.  Co.  v.  Sel- 
lers. 154  Ind.  370-372,  77  Am.  St.  Eep.  481,  56  N.  E.  97,  and 
cases  cited ;  Thrash  v.  Starbuck,  145  Ind.  673,  44  N.  E.  543 ; 
Ashmead  v.  Reynolds,  127 Ind. 441,  444,  26  N.  E.  80.  Such  void- 
able deed  vests  the  title  to  the  real  estate  in  the  grantee  the  same 
as  an  unimpeachable  deed  until  disaffirmed  by  the  grantor  on 
becoming  sane,  or  by  his  heirs  after  his  dfeath:  Schuff  v.  Ean- 
6om.  79  Ind.  458,  465;  Nichol  v.  Thomas,  53  Ind.  42,  53. 

So  long  as  the  grantor  remains  of  un€Ound  mind,  he  has  no 
power  to  affirm  or  disaffirm  such  deed:  Nichol  v.  Thomas,  53 
Ind.  53;  Aetna  Life  Ins.  Co.  v.  Sellers,  154  Ind.  370,  372,  77 
Am.  St.  Eep.  481,  56  N.  E.  97,  and  cases  cited. 

It  is  the  act  of  disaffirmance  which  r'enders  such  voidable 
deed  a  nullity,  and  not  the  proceedings  which  may  be  taken  to 
give  force  to  the  disaffirmance  after  it  has  been  made:  Ashmead 
v.  Eeynolds,  127  Ind.  441,  444,  26  N".  E.  80;  Long  v.  Williams, 
74  Ind.  115,  119. 

I7ntil  such  deed  is  disaffirmed,  there  is  no  right  of  action;  in 
other  words,  the  action  does  not  accrue  until  after  the  disaffirm- 
ance: Aetna  Life  Ins.  Co.  v.  Sellers,  154  Ind.  370,  372,  373.  77 
Am.  St.  Eep.  481,  5G  N.  E.  97,  and  cases  cited;  Ashmead  v. 
Et^vnolds,  127  Ind.  441,  26  N.  E.  80;  Fay  v.  Burditt,  81  Ind. 
433,  437,  42  Am.  Eep.  142;  Schuff  v.  Eansom,  79  Ind.  458, 
465 :  Nichol  v.  Thomas,  53  Ind,  42,  53  ;  Welch  v.  Bunce,  83  Ind. 
382,  385;  Eichardson  v.  Pate,  93  Ind.  423,  426-428,  47  Am. 
Eep.  374. 

**^*  In  this  case  the  grantor,  Nancy  A.  Holloway,  continued 
of  unsound  mind  until  her  death.  She  therefore  had  no  power  to 
disaffirm  said  deed  nor  maintain  any  action  for  said  real  estaie 
in  her  lifetime. 

The  statute  of  limitations  will  not  begin  to  run  until  the  cause 
of  action  accrues :  Buswell  on  Limitations  and  Adverse  Posses- 
Fion,  37,  38;  Angell  on  Limitations,  6th  ed.,  sfec.  42:  Wood  on 
Limitations,  3d  ed.,  sec.  117;  King  v.  Carmicliael,  136  Ind.  20, 
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28,  43  Am.  St.  Ecp.  303,  35  X.  E.  509,  and  cases  cited.  It  fol- 
lows that  the  statute  of  limitations  did  not  begin  to  run  when 
said  deed  was  executed  to  appellee.  The  case  must,  therefore, 
be  reversed. 

Judgment,  with  instructions  to  sustain  appellant's  demurrer 
to  the  fourth  and  ninth  paragraphs  of  appellee's  answer,  and 
for  further  proceedings  not  inconsistent  with  this  opinion. 


The  Deed  of  an  Insane  Person  is  voidable  only,  and  not  void,  at 
least  if  executed  before  an  inquisition  and  finding  of  lunacy:  French 
Lumbering  Co.  v.  Theriault,  107  Wis.  627,  81  Am.  St.  Rep.  856,  83 
N.  W.  P27;  Woolley  v.  Gaines,  114  Ga.  122,  88  Am.  St.  Rep.  22,  30 
S.  E.  892;  monographic  note  to  Flaeh  v.  Gottschalk  Co.,  71  Am.  St 
Eep.  430-433. 

The  Statute  of  Limitations  does  not  run  against  a  person  wha  is 
insane  when  he  executes  a  deed  or  other  contract;  but  the  statute 
having  once  begun  to  run  against  a  party,  his  subsequent  insanity 
will  not  stop  it:  See  the  monographic  note  to  Moore  v.  Armstrong, 
36  Am.  Dec.  71,  72;  Grady  v.  Wilson,  115  N.  C.  344,  44  Am.  St.  Rep. 
461.  20  S.  £.  5M 
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LEBUS  V.  BOSTON. 
[107  Ky.  98,  51  S.  W.  609,  52  S.  W.  956.] 

A  RIGHT  OF  WAY  by  Necessity  is  Extinguislied  upon  a  unity 
of  title  to  the  dominant  and  servient  estate  in  one  owner,  although 
the  way  is  still  used  by  him,  and  a  subsequent  conveyance  of  the 
servient  estate  with  express  waiver  of  such  right  of  way  constitutes 
a  surrender  of  the  right,  otherwise  existing  as  a  "right  of  way  of 
necessity."     (p.    337.) 

WAYS  BY  NECESSITY— Evidence  of  Surrender  of.— Parol 
evidence  that  a  grantor  expressly  waived  a  right  of  way  over  land 
conveyed  is  admissible  to  rebut  a  claim  of  an  implied  reservation 
of  such  way  as  an  easement  of  necessity,     (p.  339.) 

Z.  Gibbons,  for  the  appellant. 
Thornton  &  Kferr,  for  the  appellees, 

®^  BURNAM,  J.  This  action  was  brought  by  appellant 
against  appellees  to  recover  damages  for  obstructing  a  passway 
leading  from  a  public  highway  over  the  lands  of  appellees  to 
those  of  appellant,  ^^^  and  to  enjoin  the  further  interference  of 
the  rise  of  said  passway  by  appellant. 

The  facts  necessary  to  be  stated,  and  about  which  there  seems 
to  be  no  dispute,  are  those:  In  November.  1S71,  Henry  Cox  and 
his  wife  conveyed  to  Charles  Ann  Cosby,  for  life,  -wnth  the  re- 
mainder to  her  children,  a  tract  of  eighty  acres  of  land,  and 
subsequently,  in  November,  1872,  the  same  grantors  conveyed 
to  Judge  Redmond,  the  father  of  Mrs.  Cosby,  a  tract  of  one 
hundred  and  three  acres  of  land,  which  was  located  between  the 
eighty  acres  conveyed  to  Mrs.  Cosby  and  the  public  road.  There 
was  no  passway  to  or  from  the  eighty  acres  conveyed  to  Mrs. 
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Cosby  and  her  children  to  the  public  highway,  and  in  the  fall 
of  IS 72  Redmond  gave  to  his  daughter  a  passway  over  his  tract, 
and  Mrs.  Cosby  and  her  family  used  this  passway  over  the  one 
hundred  and  three  acres  until  the  death  of  her  father,  Judge 
Redmond,  from  whom  she  inherited  the  one  hundred  and  three 
acres.  On  the  fourteenth  day  of  November,  1890,  Mrs.  Cosby 
and  her  husband  sold  and  conveyed  by  general  warranty  deed 
the  tract  of  one  hundred  and  three  acres  to  N.  W.  Frazier,  which 
deed  contained  this  reservation :  "The  first  party  is  to  give  pos- 
session March  1,  1891,  and  it  is  further  understood  that  the 
eighty  acres  above  named  is  to  bear  its  part  of  expenses  as  to 
gate,'"  etc.,  "to  the  said  eighty  acres  by  the  passway."  A  short 
time  thereafter — in  December,  1890 — Frazier  also  purchased 
the  eighty  acres  deeded  to  Mrs.  Cosby  and  her  children,  which 
were  sold  under  a  judgment  of  the  Harrison  circuit  court,  thus 
becoming  the  owner  in  fee  simple  of  both  tracts  of  land,  which 
he  continued  to  own  until  the  twenty-fourth  day  of  February, 
1896,  when  he  sold  and  conveyed  by  general  warranty  deed  nine- 
ty-three and  fifty-four  hundredths  acres  of  the  land  to  appellee, 
Margaret  Ann  Boston.  Frazier  died  in  1897,  and  on  the  second 
day  of  October,  ^^^  1897,  his  heirs  sold  and  conveyed  the  re- 
mainder of  the  one  hundred  and  eighty-three  acres,  consisting: 
of  ninety  and  eleven  hundredths  acres,  to  appellant.  It  is  al- 
leged and  shown  by  the  proof  that  during  the  time  that  Frazier 
was  the  owner  of  both  tracts  of  land  he  used  the  passway  to  get 
to  the  eighty-acre  tract.  The  land  conveyed  to  Mrs.  Boston  in- 
cluded that  portion  of  the  one  hundred  and  three  acres  occu- 
pied by  the  passway,  but  there  was  no  reservation  thereof  in  the 
deed  to  her,  whilst  in  the  conveyance  of  the  residue  by  the  heirs 
of  appellant  this  passway  was  expressly  conveyed. 

It  is  alleged  by  appellee  that  at  the  time  of  the  sale  and  con- 
veyance of  the  ninety-three  and  fifty-four  hundredths  acres  by 
Frazier  to  her  it  was  expressly  agreed  and  understood,  and  was 
a  part  of  the  consideration  for  said  conveyance,  that  no  pas.^- 
way  should  remain  over  the  land  sold  to  her  in  favor  of  the 
residue  of  the  tract  retained  by  the  vendor.  This  averment  is 
denied,  but  is  proven  by  W.  R.  (rregory ;  and  Durbin  (wbo  ex- 
amined the  title  of  this  land  for  Mrs.  Boston)  testifies  that  it 
was  agreed  that  there  was  to  he  no  passwav  ovfer  the  land,  anil 
that  Frazier  stated  that  there  was  no  neeessitv  for  such  passway, 
as  he  had  another  outlet  to  another  pike,  and  other  ways  to  get 
out;  and  that  it  was  oiily  with  this  nuderstaiuling  that  Mrs. 
Boston  accepted  the  deed. 
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In  1890  the  "unity  of  possession  and  title  to  both  tracts  was 
in  Frazier,  and  continued  in  him  uninterruptedly  until  the 
sale,  in  1896,  to  appellee. 

It  is  the  contention  of  appellee  that  Frazier  could  not  have  aa 
easement  in  his  own  land,  as  the  uses  of  an  easement  are  covered 
by  thfe  general  right  of  ownership;  that  the  casement  was 
merged  and  suspended  in  the  larger  estate;  and  having  sold  and 
conveyed  that  portion  of  the  boundary  occupied  by  the  passway 
by  unqualified  grant,  ^^^  there  is  no  implied  reservation  of  the 
use  of  it  for  the  ben'efit  of  the  grantor. 

Whilst,  on  the  other  hand,  it  is  contended  by  appellant  that 
as  Frazier,  during  the  time  that  he  was  the  owner  of  both  tracts 
of  land,  continuously  used  the  passway  over  the  onfe  hundred 
and  three  acres  in  traveling  to  and  from  the  eighty-acre  tract, 
and  at  the  time  of  the  sale  it  was  notorious,  visible,  and  well 
marked,  and  the  purchaser  took  subject  to  its  continued  ■ase, 
without  Express  reservation  to  that  effect,  the  parties  are  pre- 
sumed to  contract  in  reference  to  the  condition  of  the  property 
at  the  time  of  the  sale;  and  neither  has  the  right,  by  altering 
arrangements  then  openly  existing,  to  change  materially  the 
relative  value  of  the  respecting  parts — relying  upon  Jones  on 
Easements,  section  141. 

The  legal  question,  then,  is.  Does  the  law  attach  to  the  un- 
, qualified  grant  from  Frazier  to  Boston  of  the  ninety-three  and 
fifty-four  hundredths  acres,  which  includes  the  whole  of  this 
passway,  an  implied  reservation  of  the  use  of  it  for  the  benefit 
of  the  ninety  and  eleven  hundredths  acres  which  he  still  re- 
tained? 

An  examination  of  this  question  shows  that:  "There  is  a 
general  concurrence  of  authority,  both  in  England  and  in  this 
country,  in  support  of  the  proposition  that  on  the  grant  by  the 
owner  of  a  tenement  of  part  of  that  tenement  as  it  is  then 
used  and  enjoyed  there  will  pass  to  the  grantee  those  easements 
which  are  necessary  to  the  reasonable  enjoyment  of  the  prop- 
erty granted,  and  which  have  been,  and  are  at  the  time  of  th'e 
grant,  used  by  the  owner  of  the  entirety  for  the  benefit  of  the 
part  granted ;  but  upon  the  question  whether,  u]ion  such  a 
grant,  thfe  law  will  ingraft  reservation  of  snch  easements  in 
favor  of  the  part  retained  by  the  grantor,  the  authorities,  un- 
til quite  recently,  have  been  very  conflicting/*  but  the  latter 
cases  ^^^  hold  that,  "if  the  grantor  intends  to  rci^ervc  any  right 
from  the  right  of  anv  tenements  irmitofl  it  is  his  diitv  to  re- 
serve it  exprcs^^ly  i;i  the  grant.  ;;ivl  to  this  the  only  exception 
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is  ways  or  easements  of  necessity":  See  Mitchell  v.  Seipel,  53 
Md.  262,  36  Am.  Eep.  404,  and  cases  cited;  Strohmier  v.  Leahy, 
10  Ky.  Law  Eep.  334,  9  S.  W.  238. 

All  the  text-writers  and  decisions  have  drawn  a  distinction 
between  implied  grants  and  implied  reservations.  Jones,  in 
his  work  on  Easements,  discusses  this  difference  in  chapter  3, 
citing  numerous  decisions,  and  states  the  general  rule  to  be 
that  "where  one  conveys  a  part  of  his  estate,  he  impliedly 
grants  aJl  those  apparent  or  visible  easements  upon  the  part 
retained  which  were  at  the  time  used  by  the  grantor  for  the 
benefit  of  the  part  conveyed,  and  which  are  reasonably  necessary 
for  the  use  of  that  part":  Section  129. 

But  holds  that  "there  is  no  implied  reservation  of  an  ease- 
ment in  case  one  sells  a  part  of  his  land  over  which  he  has  pre- 
viously exercised  a  privilege  in  favor  of  the  land  he  retains 
unless  the  burden  is  apparent,  continuous,  and  strictly  neces- 
sary for  the  enjoyment  of  the  land  retained.  A  grantor  can- 
not derogate  from  his  own  grant,  and,  as  a  general  rule,  he 
cannot  retain  a  right  over  a  portion  of  his  land  conveyed  ab- 
solutely only  by  express  reser\^ation.  Thns,  if  a  man  makes 
a  lane  across  one  farm  to  another,  which  he  is  accustom.ed  to 
use,  and  then  conveys  the  farm  without  reserving  a  right  of 
way,  it  is  clearly  gone.  A  man  cannot,  after  he  has  absolutely 
conveyed  his  land,  still  retain  the  use  of  it  for  any  purpose, 
without  an  express  reservation.  It  is  only  in  the  cases  of  the 
strictest  necessity  that  the  principle  of  implied  reservation  can 
be  invoked":  Section  136. 

****  The  fact  that  one  has  been  in  the  habit  of  using  certain 
land  in  connection  with  his  adjoining  premises  does  not  create 
an  cnsemont  upon  the  first-named  land,  which,  upon  a  con- 
veyai'ce  of  that  land  without  words  of  exception  or  reservation, 
will  be  annexed  to  such  other  premises. 

But  there  are  numerous  exceptions  to  this  rule,  and  the  au- 
thor refers  to  the  case  of  a  man  having  a  field,  wliich  he  does 
not  sell,  in  the  midst  of  land  which  he  sells.  Of  course,  it  Is 
implied  that  he  intends  to  have  the  power  of  nsinsf  the  field 
not  sold,  and  not  to  give  the  exclusive  right  or  control  over 
it  to  the  person  to  whom  he  sells  the  surrounding  land;  and 
a  way  over  that  is  said  to  be  a  way  of  necessity,  and  that  is 
reserved  without  express  words,  as  implied  reservation. 

It  seems  to  us,  under  the  facts  of  this  case.  t1iat  at  the  time 
Frazier  «old  tho  hind  to  anpolloo,  if  nothing  had  been  said  on 
the  su'ij'  rt  of  a  ii;i-<\vny.  tlic  law  wonld  have  implied  a  reserva- 
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tion  of  the  existing  notorious  and  open  passway  "as  a  way  of 
necessity"  for  the  benefit  of  the  land  reserved,  but  it  is  in  proof 
that  this  very  question  was  a  matter  of  consideration  between 
Frazier  and  appellee,  and  that  Frazier  expressly  agreed  to  sur- 
render all  rights  thereunder,  and  that  appellee  refused  to  pur- 
chase on  any  other  condition.  This  testimony  is  not  success- 
fully contradicted  or  impeached,  and  it  is  not  objectionable  on 
the  ground  that  it  varies  from  the  terms  of  the  deed;  but,  on 
the  contrary,  it  is  not  in  conflict  with  the  conveyance. 

Mr.  Jones,  in  his  work  on  Easements  (section  321),  lays  it 
down  as  a  principle  that  "a  purchaser  is  not  entitled  to  a  way 
of  necessity  in  case  he  has  agreed  with  his  grantor,  even  ver- 
bally, not  to  claim  a  way." 

And  in  the  case  of  Ewert  v.  Burtis  (N".  J.  Eq.),  ^'^^  12  Atl. 
893,  it  was  held  that,  "where  a  bill  was  filed  to  secure  a  way 
of  necessity,  it  appeared  that  at  the  time  of  the  purchase  a 
way  of  necessity  would  have  passed  as  an  incident,  except  that 
the  grantor  refused  to  sell  if  the  grantee  was  to  have  a  right 
of  way  over  his  land;  that  the  grantee  declared  there  was  no 
occasion  for  such  right  of  way,  because  he  could  have  one  over 
a  railroad  company's  lands  to  a  highway;  that  the  conveyance 
was  made,  and  that  the  grantee  had  a  license  to  pass  over  the 
railroad  company's  lands,  which  license  was  subsequently  re- 
voked. It  was  held  that  the  court  would  not  aid  the  complain- 
ant in  establishing  a  way  of  necessity  by  issuing  a  preliminary 
injunction." 

And  certainly,  if  a  purchaser  could  verbally  waive  a  way  of 
necessity  by  implied  grant,  there  is  much  greater  reason  why 
a  grantor,  who  seeks  to  retain  a  way  of  necessity  by  implied 
reservation,  should  lose  his  right  of  such  way  by  verbal  agree- 
ment with  the  purchaser.  The  permissive  use  of  this  passway 
by  Frazier  subsequently  to  his  sale  to  appellee  did  not  have 
the  effect  to  vest  in  him  any  legal  title  thereto.  The  testimony 
shows  that  appellant  has  access  to  a  public  road  over  his  lands 
in  another  direction,  and  certainly  after  the  acquisition  of  the 
land  the  passway  could  not  be  claimed  as  one  of  necessity.  But 
npon  the  whole  case  we  are  disposed  to  think  that  Frazier  vol- 
untarily surrendered  his  right  to  the  passway  over  the  land 
in  question,  and  that  appellant  can  have  no  higher  or  bettor 
right  than  belonged  to  him.  For  these  reasons  the  judgment 
is  affirmed. 

Judge  HOBSON  (in  response  to  a  petition  for  a  rehnarinfr). 
It  is  earnestly  insisted  by  counsel  for  appellant  in  their  pe- 

Am.   St   Rep.,  Vol.   9S-22 


338  American'  State  Eeports,  Vol.  92.     [Kentucky, 

tition  for  rehearing  that  parol  evidence  is  inadmissible  to  show- 
that  at  the  time  of  the  conveyance  it  was  agreed  ^*^  between 
the  grantor  and  the  grantee  that  there  was  no  necessity  for 
the  passway,  as  the  grantor  had  another  outlet  to  another  pike 
and  other  ways  to  get  out,  and  tliat  it  was  then  agreed  that 
there  was  to  be  no  passway  over  the  land  conveyed,  and  the 
deed  was  accepted  only  on  this  distinct  understanding.  Coun- 
sel insist  that  the  passway,  being  an  interest  in  land,  can  only 
be  created  or  destroyed  by  a  contract  or  agreement  in  writing, 
and  that  to  admit  the  parol  evidence  referred  to  is  to  depart 
from  those  broad,  fundamental  principles  of  law  that  have 
been  recognized  for  time  immemorial.  This  would  be  true  if 
the  evidence  infringed  the  terms  of  the  deed,  but  that  is  not 
the  case. 

The  grantor  by  his  deed  in  this  case  conveyed  to  the  grantt^e 
the  whole  boundary  of  land  descril>ed  in  the  deed.  This  passcil 
the  entire  title  to  all  within  the  boundary  so  described,  from 
the  center  of  the  earth  usque  ad  coelum,  including  the  ground 
over  which  the  passway  ran.  Thfe  passway  was,  therefore,  in- 
cluded by  the  terms  of  the  deed,  and  prima  facie  passed  under 
it.  But,  as  said  in  the  opinion,  the  one  exception  allowed  bv 
the  authorities  in  favor  of  a  grantor  where  he  has  conveyed  thi^ 
fee  of  land  "is  ways  or  easements  of  necessity."  And.  as  is 
well  said  by  the  learned  author  there  quoted,  "it  is  only  in  cases 
of  the  strictest  necessity,  and  whore  it  would  not  be  reason- 
able to  suppose  that  the  parties  intended  the  contrary,  tlv^ 
the  principle  of  implied  reservation  can  be  invoked":  Jones 
on  Easements,  sec.  136.  Appellant's  entire  claim  to  the  pass- 
way  rfests  upon  this  doctrine  of  implied  reservation.  Wliether 
this  is  a  case  of  strictest  necessity,  where  it  would  not  be  rea- 
sonable to  suppose  that  the  parties  intended  the  contrary,  the 
court  can  only  know  when  the  facts  are  shown  by  parol  evi- 
dence. When  these  facts  are  shown  by  parol  evidence,  thon 
the  presumption  of  an  implied  ^*"'  reservation  arises.  But  it 
is  well  settled  that  a  presumption  raised  by  parol  evidence  may 
also  be  rebutted  by  parol  evidence.  The  rule  is  thus  well  stated 
in  3  Greenleaf  on  Evidence,  section  360 :  "In  certain  cases  of 
presumption  of  law,  also,  parol  evidence  is  admitted  in  equity 
to  r'ebut  them.  But  here  a  distinction  is  to  be  observed  between 
those  presumptions  which  constitute  the  settled  legal  rules  of 
construction  of  instruments,  or,  in  other  words,  conclusive  pre- 
eumptions,  where  the  construction  is  in  favor  of  the  instrument, 
by  giving  to  the  language  its  plain  and  literal  effect,  and  thosa 
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presumptions  which  are  raised  against  tlie  instrument,  impu:- 
ing  to  the  language  prima  facie  a  meaning  difrerent  from  its 
literal  import.  In  the  latter  cla.-5  of  cases  parol  evidence  is 
admissible  to  rebut  the  presumption  and  give  full  effect  to  the 
language  of  the  instrument,  but  in  the  former  cla.'jp,  where  the 
law  conclusively  determines  the  construction,  parol  evidence 
is  not  admissible  to  contradict  or  avoid  it." 

In  Wharton  on  Evidence,  sections  973,  974,  tlie  same  rule 
is  fully  stated  and  illustrated. 

Though  the  terms  of  the  deed  prima  facie  convey  the  entire 
boundary,  including  the  passway,  parol  Evidence  of  the  abso- 
lute necessity  of  the  passway  is  adyiitted  in  this  case  to  raise 
a  presumption  against  the  instrument,  imputing  to  it  a  mean- 
ing different  from  its  literal  import.  This  presumption  against 
tht  instrument  may  be  rebutted  by  parol  evidence,  so  as  to  give 
to  its  language  its  plain  and  literal  effect.  The  proof  offered 
by  appellant  to  show  the  necessity  of  the  passway  might  be  re- 
butted by  proof  that  it  was  unnecessary.  It  would  not,  per- 
haps, occur  to  counsel  that  parol  evid'ence  for  the  appellee 
showing  that  the  passway  was  unnecessary  would  ^^^  bo  in- 
admissible. But  there  is  no  better  proof  that  it  was  unneces- 
sary than  the  agreement  of  the  parties  at  the  time  of  the  con- 
veyance that  the  grantor  had  another  outlet,  and  did  not  need 
this  one.  When  he  agreed  it  was  not  necessary,  and  not  to  re- 
serve it,  in  order  to  induce  the  grantee  to  accept  tlie  deed,  the 
estoppel  may  bt  shown  by  the  same  kind  of  evidence  as  the  im- 
plied right. 

Petition  overruled. 


A  Wap  or  Easement  is  genernlly  extincriiislied  by  unity  of  title  in 
the  dominant  and  servient  estates  in  the  same  person:  Wnrr<^n  v. 
Blake,  54  Me.  276,  89  Am.  Dee.  748;  Screven  v.  Greo-orie.  8  Eich. 
358,  6  Am.  Dec.  747.  But  see  ^NfcCarty  v.  Kitehennian.  47  Pa.  St. 
239,  86  Am.  Dec.  .G.SS;  Smith  v.  Doniiiff,'24  Mont.  20.  SI  Am.  St.  Rep. 
408,  60  Pac.  398.  And  a  snlisequent  sale  of  the  sorvient  tenement 
passes  the  land  unburdened  with  the  easement,  unless  it  is  ex]>resslv- 
reserved  in  the  conveyance:  Hathorn  v.  Stinson,  10  Me.  224,  25  .\ni. 
Dec.  228.  This  doctrine  does  not  apply,  it  seems,  to  an  easement 
of  necessity:  Ferguson  v.  Witsell,  5  Rich.  280,  57  Am.  Dec.  744. 
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NAPPEE   V.  MUTUAL   LIFE    INSURANCE    COMPANY. 

[107  Ky.  134,  S3  S.  W.  28.] 

DOWEE— Voluntary  Partition.— If  lands  are  voluntarily  par- 
titioned between  joint  tenants,  the  inchoate  right  of  dower  of  the 
wife  of  one  of  them  attaches  only  to  the  land  received  by  him  under 
the  deed  of  partition,     (p.  341.) 

JUDICIAL  SALES— Unreleased  Mortgage.— Although  a  mort- 
gage has  not  been  released  of  record  at  the  time  of  a  judicial  sale 
of  the  land,  this  is  no  valid  objection  to  the  title,  if  such  mortgage 
has  been  in  fact  paid  and  is  not  a  subsisting  lien  upon  the  property. 

(p.  341.) 

JUDICIAL  SALES— Resale-Liability  for  Deficit.— If  a  pur- 
chaser at  judicial  sale  refuses  to  execute  a  bond  for  the  purchase 
price,  the  property  may  be  resold  and  judgment  rendered  against 
him  for  the  difference  between  his  bid  and  the  diminished  amount 
of  the  price  obtained  on  the  resale,     (p.  342.) 

Chapeze  &  Halstead,  for  the  appellant. 

W.  Mix  and  Strother  &  Gordon,  for  the  appellee. 

136  PAYNTER,  J.  Certain  tracts  of  land  belonging  to  J. 
M.  Hamed  were  sold  under  a  judgment  of  the  Bullitt  circuit 
court  to  satisfy  a  Judgment  in  favor  of  the  appellee.  Mutual 
Life  Insurance  Company  of  Kentucky.  The  appellant,  Napper, 
became  the  purchaser,  at  the  price  of  something  over  six  thou- 
sand dollars,  but  refused  to  execute  bond  for  the  purchase 
money,  as  required  by  the  judgment.  The  commissioner  re- 
ported to  the  court  the  facts  with  reference  to  the  sale  of  the 
property  to  the  appellant,  and  the  further  fact  that  he  had  re- 
fused to  execute  bond  for  the  purchase  money.  The  appellee 
proceeded  by  rule  against  the  appellant  to  obtain  an  order  re- 
quiring him  to  execute  the  bonds  for  the  purchase  price  of  the 
lands,  and  that  he  Ije  adjudged  to  be  liable  to  tlie  appellee  for 
the  amount  of  the  purchase  price,  less  the  amount  which  the 
land  should  bring  on  a  resale.  To  this  rule  the  appellant  filed 
a  response,  the  sufficiency  of  which  is  involved  on  this  appeal. 

It  appeared  that  tlie  debtor,  J.  M.  Harned,  and  his  brother, 
J.  H.  Harned,  became  the  owners,  as  joint  tenants,  through 
their  deceased  father,  of  certain  tracts  of  land,  and  made  a 
partition  between  themselves  of  the  lands  which  they  thus  held. 
J.  M.  Harned  took  the  land  which  was  sold  in  these  proceed- 
ings as  his  share,  and  the  brother,  J.  H.  Harned,  took  other 
lands,  which   they    owned   jointly.     A    deed    of  partition  was 
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made,  but  the  wife  of  J.  H.  Ilarned  did  not  appear  in  the  deed 
as  a  grantor,  but  she  signed  and  acknowledged  it.  Therefore, 
it  is  contended  that  the  title  to  the  land  was  not  perfect,  be- 
cause she  had  not  relinquished  her  inchoate  right  of  dower  in 
the  part  which  had  been  assigned  to  J.  M.  Earned.  The  wife 
had  an  ^^"^  inchoate  right  of  dower  in  the  land  held  jointly 
by  the  brothers.  J.  M.  Harned  could  have  gone  into  court, 
and  asked  and  obtained  a  partition  of  the  land,  without  the 
consent  of  his  brother's  wife,  and  without  being  reiiuired  to 
make  her  a  party  to  the  proceedings,  and  the  title  to  land  as- 
signed to  him  in  such  a  proceeding  would  not  be  clouded,  be- 
cause she  would  take  dower  in  the  part  which  was  assigned 
to  her  husband.  If  the  land  could  be  partitioned  in  the  man- 
ner indicated,  then  the  joint  tenants  could,  by  an  agreomont 
between  themselves,  avoid  the  necessity  of  a  suit,  and  accom- 
plish the  same  purpose.  It  is  an  incident  to  an  estate  in  com- 
mon that  either  tenant  may  be  compelled  to  make  partition. 
The  wife  of  one  of  them,  by  her  marriage,  gains  an  inchoate 
right  to  dower,  subject  to  such  a  contingency,  by  which  her 
interest  may  be  increased  or  diminished.  This  doctrine  is 
supported  by  the  opinions  of  many  courts  of  last  resort  in  the 
country:  Potter  v.  Wheeler,  13  ]\rass.  504;  Lloyd  v.  Conovcr, 
25  K  J.  51 ;  Wilkinson  v.  Parish,  3  Paige  (N.  Y.),  G58. 

We  concede  the  claim  of  counsel  for  appellant  that  a  widow- 
may  be  endowed  of  an  interest  in  land  which  her  husband  hold 
as  joint  tenant:  Davis  v.  Logan,  9  Dana,  185.  But  this  does 
not  militate  against  the  views  we  have  expressed. 

It  is  not  averred  in  the  response  that  the  Picketts  mortgage 
debt  on  the  land  had  not  been  paid  at  the  time  the  appellant 
became  the  purchaser  of  the  property.  It  is,  however,  alleg'^d 
that  the  mortgage  had  not  been  released  or  relinquished  in  anv 
way  "of  record"  in  the  clerk's  office;  but  it  may  be  true  there 
had  been  no  release  of  record  of  the  mortgage;  still,  if  the 
debt  had  been  paid,  it  was  not  a  subsisting  lien  upon  the  prop- 
erty. Besides,  ^^®  pending  the  proceedings,  it  was  made  to 
appear  that  the  mortgage  had  been  actually  released.  The 
land  was  not  encumbered  by  the  lien  held  by  Michael  Tewell, 
J.  F.  MulHns,  Martha  Mullins,  and  J.  H.  Hanied.  It  was  ad- 
judged in  ITarned  v.  Mutual  Life  Ins.  Co..  21  Ky.  Law  Pep.  750, 
53  S.  W.  27,  that  the  writing  relied  upon  did  not  create  a  lion 
•upon  the  property. 

The  judgment  under  which  the  appellant  became  the  pur- 
chaser was  rendered  on  proceedings  had  in  this  action  against 
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a  previous  purchaser  on  sale  bonds  wliich  lie  had  executed^  and 
ii  was  done  by  notice  and  rule  in  this  action.  Jt  is  contended 
iliat  the  court  erred  in  summarily  rendering  the  judgment  un- 
der which  the  sale  was  made.  The  parties  were  before  the 
court  in  that  proceeding,  and  the  judgment  was  not  void.  This 
court  has  held  that  such  a  proceeding  can  be  had.  It  was  said 
in  Page  v.  Hughes,  9  B.  Mon.  115:  "The  chancellor  has  the 
power,  after  a  failure  of  a  purchaser  of  property  sold  by  his 
order  to  pay  for  it,  to  order  its  resale,  which  may  be  for  cash 
or  on  a  credit,  as  the  chancellor  may  deem  most  proper."  It 
was  said  in  Lloyd  v.  Wagner,  93  Ky.  653,  21  S.  W.  337:  "We 
see  no  reason  why  the  chancellor  could  not  resell  the  property. 
Tt  left  the  securities  in  the  purchase  money  bonds  liable  for 
any  deficit,  and  it  is  the  constant  practice  of  courts  of  chancery 
to  resell  where  the  purchaser  fails  to  pay." 

We  have  noticed  only  such  questions  raised  by  the  response 
as  we  deem  necessary  to  be  considered. 

The  judgment  is  affirmed. 


Dower,  After  the  Voluntary  Partition  of  land  held  in  cotenancy,  is 
confined  to  the  premises  allotted  to  the  husband:  See  monocrraphic 
note  to  Gaffney  v.  Jefferies,  82  Am.  St,  Eep.  863,  on  the  effect  of 
partition    on   dower. 


HOLMES  V.  HOLMES. 

[107  Ky.  163,  53  S.  W.  29.] 

MISTAKE  in  the  Execution  of  a  Note  as  to  the  time  of  pay- 
ment is  not  a  ^ood  defense  unless  the  maker  thought  that  there  was 
some  stipulation  in  the  note  different  from  the  real  statements 
therein,     (p.   345.) 

VENDOR  AND  VENDEE— Rescission  of  Contract.— A  vender 
in  undisturbed  possession  of  land  is  not  entitled  to  a  res'^ission  of 
his  contract  of  sale,  if  the  vendor  is  able  and  willing  to  convey  a 
pood  title,  unloss  time  is  of  the  essence  of  the  contract,      fp.  345.) 

VENDOR  AND  VENDEE— Purchase  from  Married  Woman- 
Rescission. —  A  vendee  in  possession  under  a  deed  from  a  married  wo- 
man, though  such  deed  is  void,  is  not  entitled  to  rescission  if  he  is 
tendered  a  good  and  valid  deed  before  the  purchase  money  is  fully 
paid.     (p.    346.'^ 

CONTRACTS  with  Married  Women— Rescission.  — A  person 
oentracting  with  a  married  woman  is  not  entitled  to  relief  from  hig 
contract,  on  the  ground  of  want  of  mutuality,  if  it  appears  certain 
that  under  the  facts  he  will  not  be  exposed  to  loss  or  injustice  by 
its  enforcement,  and  it  is  impossible  to  place  the  parties  in  sub- 
stantiallv  the  same  condition  that  they  were  before  the  contract 
was    made.     (p.    346.) 
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J.  T.  Simon,  for  the  appellant. 
J.  H.  Barker,  for  the  appellees. 

***  GUFPY,  J.  Amanda  Holmes,  a  married  woman,  was 
the  owner  of  two  tracts  of  land  in  Pendleton  county;  and  on 
the  18th  of  November,  1892,  she  sold  and  conveyed  the  same 
by  warranty  deed  to  the  appellant,  at  the  price  of  thir- 
teen hundred  and  forty-seven  dollars  and  eighty-one  cents, 
five  hundred  and  forty-two  dollars  and  fifty  cents  of  which 
was  paid  in  hand,  and  two  notes  executed  for  the  remain- 
der due  the  1st  of  March,  1894  and  the  1st  of  March, 
1895,  respectively.  The  vendee  entered  upon  and  took  posses- 
sion of  said  land.  It  further  appears  that  on  December  24, 
1894,  the  said  Amanda  Holmes,  by  writing,  assigned  said  notes 
to  the  appellees,  S.  J.  and  J.  E.  Holmes,  who,  on  the  Gth  of 
September,  1895,  instituted  suit  in  the  Pendleton  circuit  court, 
seeking  to  recover  judgment  upon  said  notes,  and  for  a  sale  of 
enough  of  the  land  aforesaid  to  satisfy  the  same.  It  further 
appears  that  before  the  institution  of  the  said  suit  the  said 
Amanda  became  discovert,  and  was  then  a  single  woman.  At 
the  October  term,  1895,  of  the  court,  the  appellant  filed  his 
answer  and  cross-petition,  in  which  it  is  alleged  that  at  the 
time  of  the  execution  of  the  deed  the  said  Amanda  was  a  mar- 
ried woman,  and  that  by  mistake  of  appellant  and  her  thoy 
thought  she  could  make  a  valid  deed,  but  that  the  deed  passed 
no  title  to  him,  and  that  the  notes  are  without  any  considera- 
tion. 

It  is  further  alleged  that  at  the  time  of  said  conveyance 
and  excution  of  the  notes  the  agreement  was  that  appellant 
should  have  as  long  a  time  to  pay  off  and  discharge  said  notes 
as  he  desired,  and  upon  which  condition  he  excuted  the  same, 
relying  upon  the  promise  of  his  said  mother  to  indulge  him, 
and  with  said  understanding  he  paid  thereon  four  hundred  and 
twenty  dollars  and  sixty-six  cents,  and  relying  upon  his  said 
mother's  promise,  he  did  not  require  a  writing  to  that  effect. 

J 65  Tiiat  said  deed  ought  to  be  canceled  and  held  for  nanglit, 
as  well  as  the  notes,  and  the  money  paid  to  the  said  Amanda 
by  him  ought  to  be  refunded,  and  tlie  land  ought  to  be  sold  to 
satisfy  his  claim  therefor,  if  necessary.  If  this  cannot  lie  done, 
then  the  said  notes  OTight  to  be  reformed  so  as  to  express  said 
contract  between  tlie  parties.  And  he  asked  tliat  the  said 
Amanda  be  made  a  party  to  this  suit. 

On  the  7th  of  January,  189G,  the  appellees  filed  an  amended 
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petition,  in  which  it  is  alleged  that  the  said  Amanda  Holmes 
was  a  single  woman  at  the  time  of  the  institution  of  this  suit, 
and  that  on  the  6th  of  November,  1895,  she  executed,  acknowl- 
edged, and  delivered  to  the  appellant  a  new  deed  to  said  land 
in  order  to  cure  any  supposed  defect  in  the  original  deed;  and 
they  also  asked  that  she  be  made  a  party  to  the  suit.  A  copy 
of  said  deed  is  filed  with  the  amended  petition. 

On  the  14th  of  January,  1896,  the  said  Amanda  Holmes  ten- 
dered her  answer  to  the  amended  petition,  and  admitted  the 
statements  contained  therein,  and  joined  with  the  plaintiffs  in 
tendering  to  the  defendant  the  deed  filed  in  said  amended  neti- 
tion. 

On  January  14,  1896,  the  amended  petition  filed  in  vacation 
was  noted  of  record ;  and  the  answer  of  Amanda  Holmes  was 
filed.  It  further  appears  that  the  partial  demurrer  of  plain- 
tiffs to  the  answer  of  defendant  was  sustained  in  so  far  as  the 
answer  set  up  an  agreement  to  give  defendant  as  much  time 
as  he  desired  to  pay  the  notes  in  suit. 

On  the  23d  of  January,  1896,  the  appellant  filed  an  amended 
answer  and  an  answer  to  amended  petition,  in  which  it  is  al- 
leged that  by  mi- lake  of  Amanda  Holmes  the  stipulation  in 
regard  to  giving  the  defendant  further  time  than  ^^^  stated 
in  the  notes  was  omitted  and  not  inserted  in  said  notes,  which 
stipulation  was  a  part  of  the  contract.  He  again  relied  upon 
the  allegation  that  the  deed  was  void  and  the  notes  without 
consideration,  and  asked  for  a  rescission  of  the  contract,  and 
for  an  enforcement  of  the  lien  on  the  land  for  the  said  purchase 
money  so  paid  by  him.  The  answer  also  denied  that  the  said 
Amanda  Holmes  by  the  execution  of  the  said  deed  cured  the 
defect  that  existed  in  regard  to  the  land  attempted  to  be  con- 
veyed. Says  he  does  not  accept  the  deed,  and  ought  not  to  be 
required  to  do  so  after  he  filed  his  answer  and  cross-petition 
herein  seeking  a  rescission  of  the  contract,  that  he  ought  not  to 
be  compelled  to  take  said  land  or  pay  therefor,  and  that  the 
contract  of  sale  was  an  unexecuted  contract,  and  the  parties 
thereto  have  no  right  to  make  a  supplemental  contract  without 
his  consent,  and  he  declines  to  accept  said  deed.  It  is  further 
alleged  in  the  answer  that  at  the  time  of  the  execution  of  the 
new  deed,  the  said  Amanda  had  not  sufficient  capacity  to  under- 
stand the  effect  of  the  instrument;  that  she  is  seventy-two 
vears  old.  and  has  been  in  feeble  health,  and  had  become  in- 
competent to  manage  her  estate,  from  confirmed  bodilv  infirm- 
ity and  weight  of  age.     The  demurrer  was  sustained   to  the 
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first  paragraph  of  the  petition,  and  overruled  as  to  the  others. 
The  reply  may  be  considered  as  a  traverse  of  the  affirmative 
allegations  of  the  answer.  The  court  upon  final  hearing  ren- 
dered judgment  in  favor  of  plaintiffs  for  the  amount  claimed, 
and  adjudged  to  them  a  lien  upon  the  land  in  contest  to  secure 
the  same,  and  adjudged  a  sale  of  enough  thereof  to  pay  the 
judgment  aforesaid,  and  pursuant  thereto  the  land  was  sold, 
and  appellant's  exceptions  to  the  report  of  sale  were  considered 
and  overruled  by  the  court; and  from  these  judgments  appellant 
prosecutes  this  appeal. 

i«7  -^g  gpg  q£  opinion  that  the  exceptions  to  the  report  of 
sale  were  properly  overruled,  and  it  seems  clear  to  us  that  the 
appellant  failed  to  show  want  of  capacity  upon  the  part  of 
Amanda  PTolmes  to  understand  and  execute  the  deed  tendered 
with  the  amended  petition. 

The  demurrer  to  so  much  of  the  answer  as  attempted  to  plead 
a  mistake  was  properly  sustained.  It  nowhere  appears  that  the 
appellant  thought  that  there  was  any  stipulation  in  the  notes 
different  from  the  real  statements  therein. 

It  is,  however,  insisted  for  appellant  that  inasmuch  as  the 
original  deed  passed  no  title  to  him.  on  account  of  the  cover- 
ture of  the  vendor,  the  contract  was  absolutely  void,  and  that 
it  could  not  be  enforced  against  the  vendor,  and.  this  being 
true,  he  insists  that  it  cannot  be  enforced  as  against  him. 

It  may  be  true  that  such  contracts  of  a  married  woman 
are  void  and  not  susceptible  of  ratification. 

This  record  discloses  the  fact  that  the  vendor  is  the  mother 
of  appellant,  and  that  he  had  the  undi^^putod  possession  and 
control  of  the  land  from  the  time  of  sale  to  the  institution  of 
this  suit,  and  it  does  not  appear  that  anyone  was  disputing 
his  title,  or  likely  to  do  so. 

It  further  appears  that  as  soon  ns  he  manifested  any  dis^:at- 
isfaction  with  his  conveyance  a  perfect  title  was  made  and  ten- 
dered to  him. 

It  is  said  in  Logan  v.  Bull,  78  Ky.  608,  that  the  modern  rule 
is  that,  although  the  title  may  be  in  the  wife  when  the  contn^^t 
is  made  with  the  husband,  if  the  latter  is  ready  to  complv  bv 
tendering  such  a  conveyance  as  will  pass  the  title  the  chancellor 
will  adjudge  a  specific  performance. 

We  have  not  been  referred  to  anv  case  where  the  '*^**  v-'Ufb^e 
in  the  undisturbed  possession  of  the  land  was  adjudged  a  r'^- 
scission.  if  the  vendor  was  able  and  wnllinc:  to  convey  a  good 
title,  unless  time  was  of  the  essence  of  the  contract. 
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It  is  suggested  that  this  case  does  not  come  within  the  rule 
announced,  for  the  reason  that  the  contract  was  not  enforce- 
able against  the  vendor,  hut  we  are  of  opinion  that  such  a  con- 
tention is  not  tenable  in  this  case.  It  is  manifest  that  the  ap- 
pellant was  cognizant  of  all  the  facts.  He  knew  that  his 
mother  was  a  married  woman  at  the  time  of  the  purchase,  and 
is  presumed  to  know  the  law;  and  as,  before  remarked,  he  had 
undisturbed  possession  of  the  land,  and  made  no  objection  to 
the  title  until  payment  of  the  residue  of  the  purchase  money 
was  attempted  to  be  enforced. 

We  know  of  no  case  in  which  a  rescission  has  been  adjudged 
under  substantially  the  same  conditions  surrounding  this  ca-e. 
Substantially  the  same  question  involved  in  this  case  was  de- 
cided by  the  supreme  court  of  Iowa  in  Chamberlain  v.  Robert- 
son. 31  Iowa,  408.  In  that  case  an  executory  sale  had  been 
made  of  real  estate  to  a  married  woman.  It  could  not  have 
been  enforced  as  to  her  on  account  of  her  coverture,  but  she 
sought  a  specific  enforcement  of  the  contract.  The  vendor 
sought  to  avoid  the  contract  on  account  of  the  lack  of  mutu- 
ality. But  Beck,  J.,  said  in  the  opinion  in  tliat  case  that  in  no 
case  will  a  person  contracting  with  a  married  woman  bo  rolioved 
from  his  contract  on  the  ground  of  want  of  mutuality,  if  it  ap- 
pears certain  that  under  the  facts  of  the  case  he  will  not  be  ex- 
posed to  loss  or  injustice  by  its  enforcement. 

It  is  further  said  in  the  opinion  supra:  "The  disability  of  a 
married  woman,  whereby  she  is  exempted  from  *®®  the  obliga- 
tion of  her  contracts,  is  not  created  by  the  law  for  the  benefit 
of  those  who  contract  with  her,  but  for  the  protection  of  her- 
self and  husband.'* 

]^Toreover,  it  seems  impossible  in  this  case  to  place  the  par- 
ties in  substantially  the  same  condition  that  they  were  before 
the  sale  was  made.  It  would  therefore  be  inequitable  to  adjudge 
a  rescispion  in  this  ease. 

Jud<iment  afTirmed. 


The  Vpv(fre  may  Rrftnvff  a  contract  for  the  snln  of  lanrl  if  tho  von- 
dor  is  unal)le  to  convov  the  title  contracted  for:  Smith  v.  T.amb,  2fi 
111.  396,  79  Am.  Dec.  381;  Wilhclm  v.  Fimple,  31  Iowa,  131,  7  Am. 
Eep.  117;  Bnrlfs  v.  Davies,  85  Cal.  110,  20  Am.  St.  Eep.  213,  24  Pnc. 
6"! 3.  However,  a  defect  in  the  title  when  the  contract  is  made  is 
no  j^oimd  of  objection  thereto,  if  removed  before  the  time  fixed  for 
completing^  the  purchase:  rireg-orv  v.  Christian,  42  Minn.  304,  18  Am. 
St.  Eep.  .^07,  44  N'.  W.  202.  But  see  Burks  v.  Dnvies.  8o  Cnl.  110, 
20  Am.  St.  Rep.  213,  24  Pnc.  613.  And  a  sjrnntee  of  land  conveved 
■with  a  warranty  has  a  remedy  upon  the  covenants  of  his  deed  for 
a  failure  of  title;   and  if  a  perfect  title  is  tendered  before  a  decree 


Nov.  1899.]  Meyler  v.  Wedding.  347 

is  rendered,  the  contract  will  not  be  rescinded,  unless  the  grantee 
has  sustained  damage  by  reason  cf  the  delay  in  perfecting  the  title: 
Bradfeldt  v,  Cooke,  27  Or.  194,  50  Am.  St.  Rep.  701,  40  Pac.  11. 
Equity  may  enforce  the  specific  performance  of  a  contract  for  the 
sale  of  lands,  althoiir,'h  the  vendor  may  have  had  no  title  at  the  time 
of  the  sale,  if  he  can  make  a  good  title  at  the  time  of  the  decree:  Ma- 
eon  V.  Caldwell,  5  Gil.  196,  48  Am.  Dec.  330;  Seymour  v.  Delancy, 
3  Cow.  445,  15  Am.  Dec.  270. 


MEYLER  V.  WEDDINQ. 
[107  Ky.  310,  53  S.  W.  809.] 
STATES.— Coucxirrent    Jurisdiction    on    the     Ohio     Eiver,  as 

granted  by  the  eleventh  section  of  the  "compact"  between  Ken- 
tucky and  Virginia,  means  only  that  states  thereafter  formed  shall 
have  concurrent  legislative  jurisdiction  for  the  purpose  of  naviga- 
tion, and  it  does  not  confer  jurisdiction  for  the  service  of  civil  pro- 
cess. Hence,  the  concurrent  jurisdiction  of  Kentucky  and  Indiana 
over  the  Ohio  river  is  legislative  only,  and  the  courts  of  Indiana 
have  no  civil  jurisdiction  beyond  the  territorial  limits  of  that  state, 
which  extend  only  to  low-water  mark  on  the  Indiana  shore  of  such 
river,     (p.   355.) 

STATES— Jurisdiction  of— Boundaries.— The  jurisdiction  of 
the  state  of  Kentucky  extends  to  low-water  mark  of  the  Ohio  river 
on  the  Indiana  side,  and  a  judgment  of  an  Indiana  court  rendered 
upon  service  of  process  on  the  Ohio  river  on  the  Kentucky  side  ot' 
low-water  mark  is  void  in  Kentucky,  though  the  Indiana  courts  claim 
concurrent  jurisdiction  with  those  of  Kentucky  over  the  Ohio  river 
forming  the  boundary  between  them.     (p.  356.) 

R.  J.  Meyler  and  Wright  &  McElroy,  for  the  appellant. 

J.  B.  Rofles,  B.  Rcnfrow.  L.  I.  Ahlcrin^cr,  J.  W.  Ray,  of  Ken- 
tucky, W.  L.  Taylor,  attorney  general,  M.  ]\[orris,  and  C.  C. 
Hadley,  of  Indiana,  for  the  appellees. 

313  WHITE,  J.  This  action  was  instituted  on  a  judgment 
of  the  superior  court  of  Vanderburg  county,  Indiana.  Appel- 
lant ]\reyler  defend(-d  upon  the  ground  that  the  court  render- 
ing the  judgment  did  not  have  jurisdiction  to  render  the  judg- 
ment. The  answer  admits  that  on  May  27,  1896.  the  sheriff  of 
Vanderburg  county.  Indiana,  handed  to  appelhmt  a  summons 
directing  appellant  to  appear  before  the  judge  of  the  su]-iorior 
court  of  the  county  of  Vanderburg  on  or  before  .Tune  S.  1S!*(). 
to  answer  a  petition  of  appellees.  The  answer,  liowever.  al- 
leges that  this  delivery  was  made  in  the  county  of  Henderson, 
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this  state,  and  that  there  was  no  service  of  any  kind  had  in  the 
county  of  Vanderburg.  The  answer  further  alleges  that  ap- 
pellant did  not  appear  in  person  or  by  attorney  in  that  action 
at  any  time,  nor  was  there  ever  a  trial  of  the  action  on  the 
merits.  Appellant  also  denied  any  indebtedness  to  appellees 
on  any  account  whatever.  The  allegations  of  the  answer  were 
denied  by  reply.  The  issue  presented  was  tried  before  a  jury, 
who  were  instructed  to  return  special  findings,  two  in  number. 

The  first  question  submitted  is:  "When  the  summons  in  this 
case  was  served  upon  defendant  Meyler  ^^*  on  the  Ohio  river, 
was  said  Meyler  on  the  Indiana  or  Kentucky  side  of  the  low- 
water  mark  of  said  river  where  it  touches  the  Indiana  shore?" 
The  jury  answered:  "On  the  Kentucky  side  of  the  low-water 
mark." 

Question  2:  "Did  defendant  Meyler  authorize  J.  E.  William- 
son to  represent  him  as  his  attorney  for  any  purpose  in  the  su- 
perior court  of  Vanderburg,  Indiana,  in  the  suit  of  L.  C.  Wed- 
ding etc.  V.  R.  J.  Meyler?  If  so,  what  was  the  nature  and 
extent  of  the  authority  thus  given?"  The  jury  answered:  "We 
do  not  believe  R.  J.  Meyler  authorized  J.  E.  Williamson  to 
represent  him  as  his  attorney." 

The  proof  showed  that  summons  was  served  on  appellant  by 
the  sheriff  of  Vanderburg  county  while  appellant  was  on  a 
steamboat  in  the  Ohio  river,  and  also  that  appellant  never  in 
person  appeared  in  that  court.  Appellees  moved  for  judgment, 
notwithstanding  the  special  findings  by  the  jury,  and  the  ap- 
pellant moved  for  a  judgment  of  dismissal  on  the  findings. 
The  court  sustained  the  motion  of  appellees,  and  rendered 
judgment  for  the  amount  of  the  judgment  of  the  Indiana  court. 
After  appellant's  motion  for  a  new  trial  had  been  overruled, 
he  appeals. 

By  the  proof  and  special  findings  of  the  jury,  it  appears  that 
appellant  did  not  enter  his  appearance  to  the  action  in  Indiana 
either  in  person  or  by  attorney,  and  that  at  the  time  summons 
was  served  on  appellant  he  was  outside  of  low-water  mark  on 
the  Indiana  shore  of  the  Ohio  river,  and,  of  necessity,  within 
the  territorial  limits  of  the  county  of  Henderson,  Kentucky: 
Louisville  Bridge  Co.  v.  Citv  of  Louisville,  81  Ky.  194 ;  Mc- 
Fall  v.  Commonwealth,  2  Met.  (Ky.)  394;  Handley  v.  Ati- 
thony,  5  Wheat.  374. 

However,  it  is  insisted  by  counsel  for  appellees,  and  evidently 
this  view  was  held  by  the  trinl  court,  that.  althou2-h  ^^^  the 
state    of    Kentucky    owns    the  soil  to  low-water  mark  on  the 
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northwestern  shore  of  the  Ohio  river,  the  jurisdiction  over  the 
river  is  concurrent  in  the  states  bordering  tliereon;  and  it  is 
insisted  that,  by  the  eleventh  section  of  the  enactment  known 
as  the  "Compact  with  Virginia,"  the  states  north  and  west  of 
the  river  have  jurisdiction  concurrent  with  Kentucky  over  the 
river. 

In  McFall  v.  Commonwealth,  2  Met.  (Ky.)  394,  this  court 
said:  "The  word  'jurisdiction,'  as  applied  to  a  state  and  as  used 
in  the  Compact  with  Virginia,  imports  nothing  more  than  the 
power  to  govern  by  legislation;  and,  without  legislative  enact- 
ments to  enforce  and  carry  out  the  jurisdiction  so  conferred,  it 
cannot,  of  itself,  be  regarded  as  operative,  or  effectual  to  pro- 
tect the  appellant,  or  to  defeat  the  right  of  our  own  tribunals 
to  enforce  and  execute  our  own  penal  and  criminal  statutes." 

Section  221  of  the  constitution  of  the  state  of  Indiana, 
read  as  evidence,  provides,  as  the  boundary  of  the  state,  "on 
the  south  by  the  Ohio  river  from  the  mouth  of  the  Great 
Miami  river  to  the  mouth  of  the  Wabash  river,  on  the  west 
by  a  line  drawn  along  the  middle  of  the  Wabash  river  from 
its  mouth  to  a  point  where  a  due  north  line  drawn  from  the 
town  of  Vincennes  would  last  touch  the  northwestern  shore  of 
said  Wabash  river." 

Section  222  of  the  constitution  reads:  "The  state  of  Indiana 
shall  possess  jurisdiction  and  sovereignty  coextensive  with  the 
boundaries  declared  in  the  preceding  section,  and  shall  have 
concurrent  jurisdiction  in  civil  and  criminal  cases  with  the 
state  of  Kentucky  on  the  Ohio  river,  and  the  state  of  Illinois 
on  the  Wabash  river  so  far  a^;  said  rivers  form  the  common 
boundary  between  this  state  and  said  states  respectively." 

The  record  shows  that  the  superior  court  of  Vandorburir 
^^^  county  that  rendered  the  judgment  had  jurisdiction  of  the 
subject  matter  of  that  action.  The  only  question,  therefore, 
that  arises  on  this  appeal  is.  Did  that  court  acquire  jurisdiction 
of  the  person  of  appellant  bv  the  service  of  the  summons  on 
him  while  he  was  afloat  on  the  river,  and  south  of  low-water 
mark? 

Flection  11  of  the  Compact  with  Virginia  13  Hen.  St.  Va.. 
p.  19).  reads:  "7.  That  the  use  and  navigation  of  tbo  rivor 
Ohio.  90  far  as  the  territory  of  the  proposed  state,  or  the  torri- 
torv  which  shall  remain  within  the  limits  of  this  common- 
wealth lies  thereon,  shall  be  free  and  common  to  the  citizens 
of  the  United  States,  and  the  respective  jurisdictions  of  thi.s 
commonwealth,  and  of  the  proposed  state,  on  the  river  as  afore- 
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said,  shall  be  concurrent  only  with  the  states  which  may  pos- 
sess the  opposite  shores  of  the  said  river." 

It  appears  by  the  constitution  of  the  state  of  Indiana,  supra, 
that  that  state  has  exercised  legislative  jurisdiction  over  the 
river  of  Ohio,  and  therefore  is  entitled  to  the  full  benefit  of  the 
act  of  Virginia  commonly  called  "Compact,"  supra. 

We  are  referred  in  brief  of  counsel  for  appellees  to  several 
decisions  of  the  supreme  court  of  Indiana,  wherein  it  is  held 
that  that  state  has  concurrent  jurisdiction  with  this  state  over 
the  river  Ohio.  We  are  also  referred  to  decisions  of  the  states 
of  Ohio  and  Virginia  as  holding  that,  by  the  Compact  with 
Virginia,  supra,  the  jurisdiction  over  the  river  Ohio  is  concur- 
rent. 

The  Virginia  court,  in  Commonwealth  v.  Garner,  3  Gratt. 
655,  seems  to  have  held  that  the  Virginia  court  did  not  have 
jurisdiction  to  try  Garner  for  an  offense  against  the  laws  of 
Virginia,  committed  while  standing  in  the  water  above  low- 
water  mark  on  the  Ohio  shore;  the  court  holding  that  ^^"^  +hp 
act  was  committed  beyond  the  territory  of  the  state,  although 
in  the  water,  a  minority  of  the  court  being  of  opinion  tliat 
Virginia  jurisdiction  and  territory  extended  to  the  top  of  the 
bank  on  the  Ohio  side.  In  a  subsequent  case,  the  West  Vir- 
ginia supreme  court  held  the  view  of  the  minority  in  Garner',^ 
case,  and  claimed  jurisdiction  over  the  entire  river,  althmiiib 
the  vessel  was  tied  to  the  Ohio  shore:  State  v.  Plants,  25  W. 
Va.  119,  52  Am.  Rep.  211. 

The  subject  of  concurrent  jurisdiction  between  states  border- 
ing on  a  river  has  frequently  come  up  for  adjudication  through- 
out the  Union.  In  1816  an  act  was  passed  by  the  legislature 
of  Virginia  permitting  the  erection  of  a  bridge  across  the  Oliio 
river  at  Wheeling.  That  privilege  was  extended  bv  acts  (ill 
1847.  In  1849  the  state  of  Pennsylvania  brought  an  action  in 
the  supreme  court  of  the  Tlnited  States,  seeking  an  injunrtinn 
against  the  maintenance  of  the  bridge,  because  the  same  oh- 
etructed  navigation.  The  court,  on  prelirainarv  hearing 
(Pennsylvania  v.  Wheeling  etc.  Bridge  Co.,  9  How.  CA7). 
made  an  order  appointing  a  cnmmissioner  to  take  proof  as  to 
the  obstruction,  if  anv.  bv  the  bridge.  Snbsequently  Pennsvl- 
vania  v.  Wheeling  etc.  "Bridge  Co.,  13  How.  518.  upon  final 
hearing,  it  was  adjudged  that  the  bridge  obstructed  navio-atiim. 
and  would  have  to  be  removed  or  raised,  and  an  order  was 
entered  to  that  effect.  In  the  opinion  rendered  in  that  ca^e. 
it  was    admitted  that  there    was  ample  authority  to  erect  a 


Nov.  1899.]  Meyler  v.  Wedding.  351 

"bridge;  that  the  act  of  the  Virginia  legislature  gave  ample 
authority,  but  that  the  bridge  obstructed  navigation,  and  there- 
by violated  its  charter,  even  were  it  not  for  the  acts  of  Vir- 
ginia ceding  to  the  whole  people  the  free  and  unobstructed 
navigation  of  the  Ohio  river. 

The  case  was  again  before  the  court  in  Pennsylvania  v. 
Wheeling  etc.  Bridge  Co.,  18  How.  421.  ^^^  It  there  ap- 
peared that  subsequently  to  the  former  opinion  Congress  had 
declared  the  bridge  not  to  be  an  obstruction  to  navigation,  and 
had  provided  that  all  vessels  should  be  so  regulated  as  not  to 
interfere  with  the  bridge.  The  former  order  (Pennsylvania  v. 
Wheeling  etc.  Bridge  Co.,  13  How.  518)    was  annulled. 

The  court  said:  "We  have  already  said,  and  the  principle 
is  undoubted,  that  the  act  of  the  legislature  of  Virginia  con- 
ferred full  authority  to  erect  and  maintain  the  bridge,  subject 
to  the  exercise  of  the  power  of  Congress  to  regulate  the  navi- 
gation of  the  river.  That  body  having,  in  the  exercise  of  this 
power,  regulated  the  navigation  consistent  with  its  preservation 
and  continuation,  the  authority  to  maintain  it  would  seem  to 
be  complete.  That  authority  combines  the  concurrent  powers 
of  both  governments,  state  and  federal,  which,  if  not  suffi- 
cient, certainly  none  can  be  found  in  our  system  of  govern- 
ment." 

By  the  compact  entered  into  between  the  states  of  "NTew  Jer- 
sey and  Pennsylvania  in  1783,  it  is  declared  that  the  river 
Delaware,  in  the  whole  length  and  breadth  thereof,  is 
and  shall  continue  to  be  and  remain  a  common  highway, 
equally  free  and  open  for  the  use.  benefit  and  advantage  of 
the  contracting  parties,  and  that  each  state  shall  enjoy  and 
exercise  a  concurrent  jurisdiction  within  and  upon  the  water 
between  the  shore.?  of  said  river:  Attorney  General  v.  Dela- 
ware etc.  "R.  Co.,  27  ^N".  J.  Eq.  631.  This  concurrent  jurisdic- 
tion was  held  to  mean  that  neither  state  could,  without  the 
consent  of  the  other,  grant  exclusive  privileges  on  the  river: 
President  etc.  Eiver  Delaware  Bridge  v.  Trenton  City  Bridire 
Co.,  13  N.  J.  Eq.  46.  Tt  was  conceded  that  the  boundary  was 
the  center  of  the  stream. 

.^19  jj^  j-Y^Q  P3^gg  ^f  Attorney  General  v.  Delaware  eic.  "R.  Co.. 
27  ivT.  J.  Eq.  631.  the  court,  after  quoting  from  Prosidcnt  cfc. 
Piver  Delaware  Bridge  v.  Trenton  City  Bridge  Co.,  13  X.  J. 
Eq.  46.  says:  "The  practice  thus  mentioned  shows  that  the 
legislature  has  usually,  when  exercising  its  concurrent  jurisdic- 
tion, under  its  interstate  agreement,  with  the  view  of  provid- 
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ing  for  the  construction  of  bridges  over  this  river,  employed 
language  that  imported  an  authority  to  cross  the  river  from 
shore  to  shore.  And  justly,  too;  for  though  its  authorization 
was  not  alone  sufhcient,  as  it  has  not  exclusive  jurisdiction, 
yet.  as  it  possessed  jurisdiction  of  some  sort  over  the  whole  of 
the  waters,  for  the  purpose  of  guarding  the  common  highway, 
its  pfrmission  was  needed  throughout  by  whomsoever  claimed 
the  right  to  interfere  at  all  with  this  public  privilege.  Hence 
it  is  a  perfectly  proper  use  of  language  to  speak  of  the  rail- 
roads of  New  Jersey  as  crossing  the  Delaware  under  the  sanc- 
tion of  her  laws." 

The  constitution  of  the  state  of  "Wisconsin  (article  9,  section 
1)  declares:  "The  state  shall  have  concurrent  jurisdiction  on 
all  rivers  and  lakes  bordering  on  this  state,  so  far  as  such 
rivers  or  lakes  shall  form  a  common  boundary  to  the  state,  and 
any  other  state  or  territory  now  or  hereafter  to  be  formed, 
and  bounded  by  the  same." 

This  same  provision  is  also  found  in  the  constitution  of  Min- 
nesota, and  is  also  contained  in  the  enabling  acts  authorizing 
the  two  states.  The  legislature  of  Minnesota  chartered  the  St. 
Croix  Boom  Corporation,  and  authorized  it  to  erect  booms  in 
the  river  St.  Croix.  This  was  done  on  that  part  of  the  St. 
Croix  river  forming  a  part  of  the  boundary  line  between  the 
states  of  Wisconsin  and  Minnesota.  There  was  no  similar 
grant  by  the  state  of  Wisconsin.  In  an  action  for  damages, 
in  wliich  the  boom  corporation  justified  under  its  authority 
from  Minnesota,  ^^^  the  supreme  court  of  Wisconsin  held,  in 
a  very  elaborate  opinion,  that  the  state  of  Minnesota  had 
power,  under  its  concurrent  jurisdiction  clause,  to  grant  the 
charter,  at  least  as  to  its  half  the  river:  J.  S.  Keator  Lumber 
Co.  v.  St.  Croix  Boom  Corporation,  72  Wis.  62,  7  Am.  St.  Rep. 
837.  38  N.  W.  529. 

Among  other  things,  that  court  said,  in  discussing  the  opin- 
ion of  the  United  States  supreme  court  in  the  Wheeling  etc. 
Bridge  Co.  Ca.«e,  18  How.  421:  "It  must  be  conceded,  how- 
ever, that  the  power  and  jurisdiction  of  Virginia  over  the  half 
of  the  river  most  distant  from  it  was  greater  than  it  other- 
wise would  have  been,  by  reason  of  the  terms  and  conditions 
upon  which  it  parted  with  its  title  to  the  territory  northwest 
of  the  Ohio." 

There  are  numerous  cases  where  the  question  of  concurrent 
jurisdiction,  as  applied  to  rivers  forming  a  boundary  line  be- 
tween states,  has  arisen,  and  in  these  cases  it  has  been  almost 
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universally  held  that  that  provision  in  the  several  compacts 
and  acts  means  legislative  jurisdiction  to  control  the  river, 
and  the  free  x^se  thereof,  for  purposes  of  navigation.  How- 
ever, we  are  not  without  authority  as  to  the  juritidietion  of  the 
states  as  regards,  civil  and  criminal  jurisdietiou  of  its  courts 
over  the  rivers  forming  boundary  lines. 

The  river  Mississippi  is  the  boundary  line  between  the  states 
of  Iowa  and  Illinois,  and,  by  an  act  of  the  legislature  of  Iowa, 
the  Mississippi  and  Missouri  Eailroad  Company  was  authorized 
to  erect  a  bridge  on  the  river  at  Kock  Island,  and,  by  a  like 
act  of  the  state  of  Illinois,  the  Chicago  and  Eock  Island  Kail- 
road  Company  was  authorized  to  bridge  the  Mississip])i  river 
at  Rock  Island.  Under  the  two  legislative  acts  a  bridire  was 
Irailt — one  entire  structure,  consisting  of  six  piers  with  a  draw. 
There  were  three  piers  ^^*-  on  the  Iowa  side  of  the  middle  of 
the  river,  and  likewise  three  piers  on  the  Illinois  side.  One 
Ward,  the  owner  of  a  line  of  steamboats  running  on  that  part 
of  the  river  between  St.  Louis,  Missouri,  and  St.  Paul.  "Minne- 
sota, brought  his  action  in  the  United  States  court  for  the 
district  of  Iowa,  seeking  to  have  the  bridge  removed  on  the 
ground  of  a  public  nuisance,  as  an  obstruction  to  the  free  navi- 
gation of  the  river.  The  case  went  to  the  supreme  court,  and 
was  there  decided:  Mississippi  etc.  R.  R.  Co.  v.  Ward,  3 
Black,  485.  The  court  said:  "The  constitution  of  Illinois 
calls  for  the  middle  of  the  Mississippi  river  as  the  western 
boundary  of  that  state,  and,  as  Iowa  was  adini(((>d  into  the 
Union  after  Illinois,  a  line  in  the  middle  of  the  river  is  the 
dividing  line  between  the  states.  The  complainant  sued  in  the 
federal  court  because  of  his  citizenship  in  a  difforont  state  from 
the  defendant;  and  the  United  States  distriot  coui-t  holdon  in 
Iowa  could  have  exorcised  the  same  jurisdiction  tliat  a  state 
court  of  Iowa  could  have  exercised  and  no  more.  It  had  no 
power  beyond  the  middle  of  the  river.  On  that  part  of  tho 
bridire  within  Iowa  and   its  piers  the  court  below  acted,  and 

ordered  that  the  structure  should  be  removed It   was 

at  the  long  pier,  and  in  the  Illinois  draw  east  of  that  pier,  that 
the  complainant's  boats  sustained  the  injuries  on  wliieli  lie 
founds  his  right  to  sne  the  Iowa  corporation,  arid  fo  iirivo'd 
atrainst  the  bridge  in  rem  as  a  public  nnisance.  .\n  indietinent 
could  only  have  been  prosecuted  against  the  mvncr  f^r  k>'e|vng 
up  the  nuisance  in  Illinois  in  the  courts  of  TI'iiuM-.  iM^i'.-r.i'^e  tlio 
nui-'ance  was  a  trespass  and  crime  a'j'aiiist  tlie  ln\\''^  ef  inijTni-;, 
and   tb.e   injuries   (o   tb'-   complainant's   boats,   giving   him    tho 
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privilege  to  sue  and  abate  the  obstruction,  was  as  local  as  the 
public  right  to  indict.  He  asks  nothing  from  the  person  of 
the  defendant,  but  seeks  ^^^  to  remove  a  local  object,  because 
he  has  sustained  special  damage  from  that  object.  The  district 
court  had  no  power  over  the  local  object  inflicting  the  injury, 
nor  any  jurisdiction  to  inquire  of  the  facts,  whether  damage 
had  been  sustained,  or  how  much.  These  facts  are  beyond 
the  court's  jurisdiction  and  powers  of  inquiry,  and  outside  the 
case." 

This  position  taken  by  the  court  as  to  jurisdiction  is  em- 
phasized by  a  dissenting  opinion  of  Mr.  Justice  Xelson,  con- 
curred in  by  Justices  Wayne  and  Clifford.  The  dissenting 
opinion  does  not  claim  jurisdiction  for  the  court  of  Iowa  upon 
any  concurrent  idea,  but,  as  said,  "upon  much  higher  and 
broader  ground.  The  right  to  a  free  and  unobstructed  navi- 
gation of  this  river  on  the  part  of  the  public,  and  especially  of 
the  citizens  of  tbe  United  States,  depends  upon  the  constitu- 
tion and  the  laws  of  the  United  States — the  public  law  of  the 
country":  Mr.  Justice  Nelson's  dissent,  Mississippi  etc.  E.  R. 
Co.  V.  Ward,  2  Black,  497. 

The  enabling  act  of  the  state  of  Illinois  (3  Stats.  429,  sec.  2), 
says:  "Provided,  also,  that  the  said  state  shall  have  concurrent 
jurisdiction  with  the  state  of  Indiana  on  the  Wabash  river,  so 
far  as  said  river  shall  form  a  common  boundary  to  both,  and 
also  concurrent  jurisdiction  on  the  Mississippi  river,  with  any 
state  or  states  to  be  formed  west  thereof,  so  far  as  said  river 
shall  form  a  common  boundary  to  both." 

The  enabling  act  of  Iowa  provides  (5  Stats.,  743,  sec.  3): 
"And  be  it  further  enacted  that  the  said  state  of  Iowa  shall 
have  concurrent  jurisdiction  on  the  river  Mississippi,  and  every 
other  river  bordering  on  the  said  state  of  Iowa,  so  far  as  the 
said  rivers  shall  form  a  common  boundary  to  said  state  and  any 
other  state  or  states  now  or  ^^^  hereafter  to  be  formed  or 
bounded  by  the  same ;  such  rivers  to  be  common  to  both." 

Thus  it  is  clear  that,  by  the  very  highest  authority,  the 
states  of  Iowa  and  Illinois  were  given  concurrent  jurisdiction 
over  the  river  Mississippi;  yet.  by  the  decision  of  the  supreme 
court,  it  was  held  that  the  coiirts  of  Iowa  could  not  exerei.^e 
jurisdiction  beyond  the  middle  of  the  river — its  boundary. 

It  is  noticeable  that,  in  the  enabling  act  of  Illinois,  that  state 
is  guaranteed  concurrent  jurisdiction  over  the  rivers  ^Mississippi 
and  Wabash  ;  yet  as  to  the  river  Ohio,  formincr  a  part  of  its 
boundary,  the  same  as  that  river  forms  a  part  of  the  boundary 
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of  Indiana — low-water  mark  on  the  northern  shore — there  is 
no  mention  of  concurrent  or  other  jurisdiction. 

In  the  enabling  act  of  Indiana  (3  Stats.,  289,  sec.  3),  it 
reads:  "Provided,  also,  that  the  said  state  shall  have  concur- 
rent jurisdiction  on  the  river  Wabash  with  the  state  to  be 
formed  west  thereof,  so  far  as  the  said  river  shall  form  a  com- 
mon boundary  to  both."  The  only  authority  under  which 
Indiana  can  claim  concurrent  jurisdiction  over  the  river  Ohio 
is  by  reason  of  the  Compact  with  Virginia.  That  part  of  the 
compact  relating  to  the  river  Ohio  and  jurisdiction  thereon  is 
section  11,  supra. 

The  concurrent  jurisdiction  therein  guaranteed  to  the  states 
owning  the  northwestern  shores  of  the  river  Ohio  has  always 
been  considered  by  the  state  of  Illinois  to  be  legislative  only, 
and  that  state  has  never,  so  far  as  we  are  informed,  assumed 
to  its  courts  jurisdiction  beyond  its  territorial  limits.  The 
rights  of  the  state  of  Illinois  must  be  the  same  as  of  the  state 
of  Indiana. 

We  are  of  opinion,  clearly,  that  concurrent  jurisdiction,  as 
granted  by  the  Compact  with  Virginia,  meant  only  that  •'^■*  the 
states  should  have  legislative  jurisdiction.  This  was  done,  as 
it  seems  to  us,  to  insure  to  each  state,  and  to  the  citizens  of  the 
United  States,  the  free  and  unobstructed  navigation  of  that 
river.  In  other  words,  concurrent  jurisdiction  was  given  and 
retained,  so  that  neither  state,  against  the  wish  of  the  other, 
or  without  the  consent  of  the  other,  could  autlioi'izo  tlio  con- 
struction of  a  bridge  across  the  river,  and  so  that  each  state 
could  grant  ferry  privileges  and  wharfing  privileges,  and  regu- 
late fishing  therein,  and  such  other  rights  common  to  both, 
and  necessary  to  ho  under  a  common  supervision  of  both,  to 
make  the  waters  of  the  river  Ohio  a  common,  public,  free  and 
unobstructed  highway  for  purposes  of  navigation.  It  is  a  uni- 
versal rule  that  the  jurisdiction  of  all  states  is  limited  by  their 
territorial  boundaries.  To  make  an  exception  to  this  rule  re- 
quires an  express  stipulation.  It  is  against  all  rules  and  prece- 
dent of  law  to  grant  to  another  state  jurisdiction  over  the  t(^r- 
ritory  of  a  state,  and  if  it  be  conceded  that  it  can  ])e  done, 
it  will  never  be  by  implication.  If  any  grant  he  made,  it 
should  always  be  held  to  be  the  least  power  that  the  words 
of  the  grant  covers. 

We  realize  that  the  courts  of  Indiana  claim  concurrent  juris- 
diction over  the  rivor  Ohio,  and  that  oiir  opinion  here  is  in  con- 
flict with  that  of  the  supreme  court  of  Indiana;  but  we  prefer 
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to  follow  the  opinion  of  the  supreme  court  of  the  United  States 
in  this  matter,  especially  when  it  agrees  with  our  ideas  on  the 
subject:  Louisville  Bridge  Co.  v.  City  of  I^ouisville,  81  Ky.  189. 

The  constitution  of  Indiana,  under  which  this  concurrent  ju- 
risdiction is  claimed,  only  gives  or  declares  jurisdiction  on  the 
Ohio  "so  far  as  said  rivers  [Ohio  and  Wahash]  form  the  com- 
mon boundary  between  this  state  and  said  states  respectively." 
The  Wabash  river  forms  ^^^  the  common  boundary  between 
the  states  of  Indiana  and  Illinois,  and,  by  the  enabling  acts  of 
both  states,  concurrent  jurisdiction  is  given  over  the  Wabash. 
The  Ohio  river  is  not  the  common  boundary  between  the  state 
of  Indiana  and  this  state.  The  boundary  line  is  low-water 
inark  on  the  northwest,  or  Indiana  side:  Indiana  v.  Kentucky, 
136  U.  S.  479,  10  Sup.  Ct.  Eep.  1051.  So  that,  if  the  letter 
of  the  constitution  of  Indiana  be  looked  to  alone,  it  does  not 
■declare  that  the  courts  of  that  state  have  jurisdiction,  except 
on  rivers  forming  the  common  boundaries  thereof,  which  can- 
not, and  docs  not,  include  the  river  Ohio.  We  are  therefore 
of  opinion  that  the  superior  court  of  the  county  of  Vandorburg, 
Indiana,  did  not  acquire  jurisdiction  of  the  person  of  appel- 
lant by  the  service  of  summons  on  him  while  on  the  river  and 
on  this  side  of  low-water  mark,  and  by  the  verdict  of  the  jury 
this  was  all  the  service  ever  had  on  appellant.  The  judgment 
sued  on  is  therefore  void,  and  judgment  upon  the  verdict 
should  have  been  rendered  for  appellant. 

For  the  reasons  indicated,  the  judgment  is  reversed  and 
cause  remanded,  with  directions  to  render  judgment  on  the 
verdict  dismissing  the  action,  and  for  proceedings  consistent 
herewith. 

The  whole  court  sitting. 

Mr.  Justice  Du  Relle  filed  a  separate  concurrinpj  opinion,  and,  after 
quoting  the  eleventh  section  of  the  "Compact"  between  Virginia 
and  Kentucky,  crave  the  following  additional  reasons  in  support  of 
the  decision  in  the  principal  case.  He  said,  in  effect,  that  when  Vir- 
ginia granted  to  the  general  government  the  territory  northwest 
of  the  Ohio  river,  "it  retained  the  territory  as  far  as 
low-water  mark  on  the  northern  side,  and  consequently  re- 
tained all  jurisdiction  to  that  boundary,  for  jurisdiction  fol- 
lows boundarJ^  By  the  compact,  the  soil  as  far  as  that  boundary 
was  ceded  to  Kentucky,  and  jurisdiction  as  far  a.s  that  boundary 
went  with  the  grant  of  the  territory,  except  in  so  far  as  jurisdiction 
may  have  been  reserved  in  the  grant.  The  compact  was  a]>]vroveil 
December    18,    1789,    by    both    states.'     By    laws    enacted    in    1791-9'J, 
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Kentucky  was  admitted  into  the  Union  as  a  state,  according  to  the 
provisious  of  the  Compact.  By  the  terms  of  the  grant,  which  werf 
simultaneously  accepted  by  the  grantee,  it  was  provided:  1.  That 
the  navigation  of  the  river,  so  far  as  the  territory  of  the  pro- 
posed state  or  the  territory  remaining  witliin  the  limits  of  the  grantor 
lies  thereon,  shall  be  free  and  common  to  the  citizens  of  the  Uni- 
ted States;  and  2.  That  the  respective  jurisdictions  of  Virginia 
and  Kentucky  on  the  river  should  be  concurrent  only  with  the 
states  which  may  possess  the  opposite  shores  of  said  river. 
This  does  not  mean  at  all  the  same  thing  as  a  provision  that  the 
jurisdictions  should  be  only  concurrent  with  such  states.  That 
would  be  a  limitation  upon  the  jurisdiction  which  Kentucky  acquired 
by  the  Compact.  The  language  used  is  a  stipulation  that  no  other 
body  politic,  except  those  states  possessing  opposite  shores,  should 
be  permitted  to  have  concurrent  jurisdiction  with  Kentucky  over 
the  river.  It  was  an  agreement  that  the  general  government,  to 
which  the  Northwest  Territory  had  just  been  ceded,  should  not 
have,  in  exercising  territorial  government  over  that  domain,  con- 
current jurisdiction  with  Kentucky  over  the  river.  The  jurisdic- 
tion was  to  be  concurrent  only  with  such  states  as  might  thereafter 
possess  the  opposite  shores.  This  was  not  a  limitation  upon  Ken- 
tucky's jurisdiction.  It  was  an  inhibition  against  parting  with  it. 
It  gave  the  territory,  and  with  it  the  jurisdiction,  to  low-water 
mark  on  the  northern  shore.  And  it  provided  that  Kentucky 
should  not  cede  concurrent  jurisdiction  over  the  river  to  the  Uni- 
ted States,  exercising  territorial  government  over  the  Northwest 
Territory,  or  to  any  other  state  than  those  which  might  possess 
the    oppiosite    shore. 

"Where,  then,  do  the  states  to  the  north  of  the  Ohio  obtain  juris- 
diction, if  this  construction  of  the  compact  be  correctf  Jurisdic- 
tion by  one  sovereign  over  territory  admitted  to  be  the  property 
and  within  the  boundary  of  another  is  not  to  be  lightly  implie<i, 
Knd  surely  not  from  language  so   vague  and  uncertain   as  that  used 

in   the   compact   upon   this   point 

"A  claim  of  jurisdiction  by  one  state  over  the  land  of  an- 
other must  be  supported  by  some  grant,  or  the  claim  fails.  Ken- 
tucky has  never  granted  to  Indiana  any  juris<liction  over  the  Ohio 
river,  concurrent  or  otherwise.  It  is  beyond  her  power,  as  limitid 
by  the  constitution,  to  do  so:  U.  S.  Const.,  art.  1,  sec.  10.  If  skiIi 
jurisdiction  in  Imliana  exists,  it  must  be  by  virtue  of  the  hni- 
guage  of  the  couipaxit,  which  to  that  end  must  be  construed  as  cre- 
ating a  sort  of  springing  use  of  jurisdiction  for  the  benefit  "f 
states  unborn.  No  stretch  of  construction  can  avail  to  extr:t-t 
from  the  language  of  the  compact  an  implication  which  will  !:ivi» 
to  a  state  not  a  pnrty  to  the  instrument,  and  not  in  being  at  the 
time    of    its    ex<-,ut  k^ii,    jurisdiction    over    the    territory    and    within 
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llip  bounilary  of  another  sovereignty,  so  as  to  authorize  the  grantee 
l>y  implication  to  serve  process  and  make  arrests  upon  the  terri- 
tory of  the  other,  and  try  offenders  for  acts  committed  upon 
foreign  soil,  or  to  impose  penalties  for  acts  which  are  not  pro- 
hibited  by  the   owner   of   the   territory." 

Mr.  Justice  Hobson  filed  a  dissenting  opinion,  concurred  in  by 
!Mr.  Justice  Burnam,  in  which  it  was  asserted  that  under  the  Com- 
pact, before  referred  to,  between  Virginia  and  Kentucky,  con- 
current jurisdiction  is  vested  in  Kentucky  and  Indiana  on  the 
Ohio  river,  regardless  of  low-water  mark,  both  for  the  purposes 
of  navigation  and  for  the  purpose  of  the  service  of  process,  both 
civil  and  criminal.  In  support  of  his  views,  Mr.  Justice  Hobson 
said: 

' '  At  common  law,  the  respective  jurisdictions  on  either  side  of 
a  highway  were  concurrent  on  it.  This  rule,  which  the  experience 
of  ages  had  confirmed  as  necessary  to  secure  peace  and  protect  life 
and  property  among  their  ancestors,  was  well  known  to  the  people 
of  Virginia;  and  the  great  statesmen  who  controlled  her  affairs  in- 
tended to  establish  the  same  rule  for  the  highway  which  had 
hitherto  been  exclusively  within  the  jurisdiction  of  Virginia.  Had 
it  been  intended  by  Virginia  to  retain  her  jurisdiction  as  it  then 
stood,  there  was  no  need  to  mention  in  the  act  that  part  of  the 
river  which  it  left  within  her  territory.  And  if  it  had  been  in- 
tended to  confer  upon  Kentucky  exclusive  jurisdiction  to  low-water 
mark  on  the  northern  shore,  there  was  no  need  to  mention  the 
states  possessing  the  opposite  shores,  for  this  jurisdiction  would 
have  passed  with  the  grant  of  the  soil. 

"The  restriction  of  the  concurrent  jurisdiction  to  the  states 
possessing  the  opposite  shores  is  of  necessity  a  grant  of  concurrent 
jurisdiction  to  both  of  them,  for  the  exclusion  of  all  others  is  by 
necessary  implication  an  inclusion  of  these  states.  It  cannot  fairly 
give  one  of  them  an  exclusive  jurisdiction.  The  purpose  of  the  act 
was  to  enable  the  states  on  both  banks  to  protect  their  people  from 
the  evil-minded  on  the  river,  which  was  made  a  common  highway 
for  everybody.  The  natural  meaning  of  the  words  is  that  'the  re- 
spective jurisdictions'  of  Virginia  on  the  river  as  they  then  existed 
should  continue  in  Virginia  and  Kentucky,  and  be  exercised  by 
them  concurrently  with  the  states  possessing  the  opposite  shores. 
The  clause  in  question  is,  by  the  express  terms  of  the  act,  made 
a  condition  of  the  grant  of  the  territory  to  Kentucky.  By  plain 
terms,  the  respective  jurisdictions  of  Virginia  and  Kentucky  on  the 
river  are  placed  on  the  same  footing  as  the  respective  jurisdictions 
of    the    states    opposite    them 

"There  is  greater  reason  for  the  concurrent  jurisdiction  on  the 
river  where  the  low-water  mark  on  one  side  is  the  line  between  the 
■tates  than  where  the  line  is  at  the  center  of  the  stream,  for  the 
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reason  that  the  stale  liolding  to  tlie  water  odj^'e  at  Uiu-  water  mark 
on  its  side  of  the  stream  would  otlierwise  be  practically  at  the 
mercy  of  wrongdoers  on  the  river,  and  the  policing  of  the  stream 
■would  be  a  burdensome  tax  in  many  cases  on  the  other  state,  with 
little  corresponding  benefit.  Indiana  has  on  the  shores  of  the  Ohio 
the  cities  of  Evansville,  New  Albany,  Jeffersonville,  Madison, 
Lawrenceburg,  Aurora,  Mount  Vernon,  Rockport,  Vevay,  Cannelton, 
Leavenworth  and  a  numljer  of  smaller  towns.  Concurrent  jurisdic- 
tion is  a  practical  necessity  in  the  administration  of  government 
on  the  river.  Otherwise  the  police  boats  maintained  by  these  cities 
will  be  no  protection.  A  thief  can  sit  alongside  the  wharf  boat 
in  open  possession  of  stolen  goods  and  the  entire  people  on  the  north 
shore  of  the  river  will  be  utterly  unable  to  protect  their  harbors, 
landings  or  wharfs  or  other  property  from  the  army  of  river  tramps 
here  to-day,  gone  to-morrow,  leaving  no  trace  behind  and  only 
known  to  have  been  present  from  the  stolen  valuables  that  are  not 
to    be    found. 

"It  is  said  that  what  is  lawful  on  one  side  of  the  river  may  be 
unlawful  on  the  other,  or  punished  differently.  But  the  same  may 
be  true  where  the  center  of  the  stream  is  the  dividing  line,  and 
universal  experience  has  vindicated  the  wisdom  of  the  rule  giving 
both    states    concurrent    jurisdiction    in    such    cases. 

"In  many  years,  no  practical  inconvenience  has  resulted  from 
the  concurrent  jurisdiction  exercised  by  Kentucky  and  Indiana  on 
the  river,  and  there  is  no  reason  for  the  apprehension  of  trouble 
in  the  future  that  may  not  be  settled  by  the  principles  applied  in 
other  cases  of  conflict  of  laws.  The  two  states  have  concurrent 
jurisdiction  on  the  river,  and  neither  can  by  its  laws  impair  or  con- 
trol the  jurisdiction  of  the  other.  The  courts  of  the  state  first  ac- 
quiring jurisdiction  of  the  cause  and  the  parties  will  retain  it,  and 
the  courts  of  the  other  state  will  not  interfere. 

"No  question  of  conflict  of  la-\v  arises  in  this  case.  The  only 
question  is,  whether  the  judgment  of  the  Indiana  court  is  void  for 
want  of  jurisdiction  because  the  process  on  which  it  was  based 
was   served   on   the   Ohio   river. 

"For  the  reasons  indicated,  it  seems  to  me  the  court  below  prop- 
erly held  the  judgment  valid,  and  that  the  construction  now 
adopted  by  this  court  for  the  first  time,  over  a  century  after  the 
act  was  passed,  denies  it  fair  effect  and  is  unwarranted  by  the  au- 
thorities.    I  therefore  dissent   from   the  judgment   of   the   court." 

The  following  cases  were  cited  in  support  of  the  views  expressed: 
Wiggins  Ferry  Co.  v.  Kedding,  24  111.  App.  265;  Stinson  v.  Butler, 
4  Blackf.  285;  Cowden  v.  Kerr,  6  Blackf.  2S0;  Carlisle  v.  State, 
32  Ind.  55;  Dugan  v.  State,  125  Ind.  130,  25  N.  E.  171;  Welsh 
V.  State,  126  Ind.  71,  25  N.  E.  883;  Gilbert  v.  Moline  etc.  Mfg.  Co., 
19   Iowa,   319;   State  v.   Mullen,   35  Iowa,   199;   Church   v.   Chambers, 
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3  Dana,  274;  Arnold  v.  Shields,  5  Dana,  22,  30  Am.  Dec.  669; 
McFall  V.  Commonwealth,  2  Met.  (Ky.)  394;  Opsahl  v.  Judd,  30 
Minn.  129,  14  N.  W.  575;  State  v.  George,  60  Minn.  505,  63  N.  W. 
100;  Sanders  v.  St.  Louis  etc.  Anchor  Line,  97  Mo.  26,  10  S.  W. 
595;  State  v.  Metcalfe,  65  Mo.  App.  681;  State  v.  Plants,  25  W.  Vr,. 
119,  52  Am.  Kep,  211;  State  v.  Cameron,  2  Finn.  490;  J.  S.  Keator 
Lumber  Co.  v.  St.  Croix  etc.  Co.,  72  Wis.  62,  7  Am.  St.  Rep.  837, 
38  N.  W.  529;  Handly  v.  Antliony,  5  Wheat.  377. 


The  Boundary  Between  the  States  of  Illinois  and  Missouri  is  the 
thread  of  the  main  stream  of  the  Mississippi:  Buttenuth  v.  St. 
Louis  Bridge  Co.,  123  111.  535,  5  Am.  St.  Rep.  545,  17  N.  E.  439. 
While  Wisconsin  and  Minnesota  have,  by  their  constitutions,  con- 
current jurisdiction  over  the  St.  Croix  river,  forming  the  boundary 
between  them:  J.  S.  Keator  Lumber  Co.  v.  St.  Croix  Boom  Corp., 
72  Wis,  62,  7  Am.  St.  Rep.  837,  38  N.  W.  529.  And  West  Virginia 
has  jurisdiction  of  a  crime  committed  on  a  vessel  on  the  Ohio  river, 
within  low-water  mark,  opposite  the  territory  of  the  state,  although 
moored  to  the  bank  within  the  boundaries  of  the  state  of  Ohio: 
State  V.  Plants,  25  W.  Va.  119,  52  Am.  Rep.  211. 


RHODES  V.  COMMOT^WEALTH. 

[107  Ky.  354,  54  S.  W.  170.] 

TEIAX— Improper  Remarks  of  Coxmsel.— It  is  reversible 
error  to  permit  the  prosecuting  attorney,  in  arguing  a  case 
to  the  jury,  to  state  facts  which  do  not  appear  in  the  record,  and 
to  accuse  the  defendant  of  offenses  for  which  he  is  not  being  tried, 
evidence  of  which  would  not  be  admissible  on  the  trial,     (p.  361.) 

TRIAL— Improper  Argument  of  Counsel.— On  a  trial  under 
an  indictment  for  maintaining  a  bawdy-house,  it  is  rf- 
versible  error  to  permit  the  prosecuting  attorney  to  state  in  his 
argument  to  the  jury  that  "the  business  of  the  defendant,  in  this 
town  is  to  rent  and  furnish  bawdy-houses,  and  he  makes  his  liv- 
ing by  public  bawdry  and  public  shame;  he  is  an  old  offender;  he 
knows  the  law;  he  has  been  to  the  penitentiary,  and  you  should 
not  believe  him  under  oatli."     (p.  361.) 

J.  Y.  Brown  and  J.  H.  Eaton,  for  the  appellant. 

W.  S.  Taylor  and  C.  J.  Pratt,  attorneys  general,  and  L.  C. 
Flournoy,  commonwealth's  attorney,  for  the  appellee. 

ns4  PAYNTER,  J.  The  appellant,  Rhodes,  was  tried  under 
an  indictment  for  maintaining  a  hawdy-house.  In  the  trial  of 
the  case  he  sought  to  show  that  the  title  to  the  property  was  in 
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355  another,  and  in  support  of  that  tciKhrocl  a  dfocl.  T]io 
deed  had  never  heen  delivered  and  accepted.  In  ar<,mina:  the 
case  before  tlie  jury,  over  the  objection  of  the  appellant,  the 
commonwealth's  attorney  used  lan<,aia,L^e  as  follows,  to  wit: 
''The  business  of  the  defendant  Ehodes  in  this  town  is  to  rr-nt 
and  furnish  bawdy-houses,  and  he  makes  his  living  by  public 
bawdy  and  public  shame.  He  is  an  old  offender,  he  knows 
the  law,  he  has  been  to  the  penitentiar}',  and  you  should  not 
believe  him  under  oath." 

Under  our  constitution  a  person  accused  of  an  offense  i-^  en- 
titled to  trial  by  jury,  conducted  according  to  the  rules  of  law. 
The  court  should  only  permit  the  jury  to  hoar  relevant  and 
competent  facts.  The  accused  is  entitled  to  fair  treatment  by 
the  judge  who  presides  over  the  court,  and  by  the  common- 
wealth's attorney,  who  is  a  sworn  officer  of  the  law.  Jurors 
believe  that  commonwealth's  attorneys  are  interested  in  the 
conviction  of  persons  guilty  of  offenses,  and  their  statements 
of  necessity  have  great  weight  with  them.  A  commonwealth's 
attorney,  in  arguing  a  ease  to  the  jury,  should  not  be  permitted 
to  state  facts  which  do  not  appear  in  the  record,  or  be  per- 
mitted to  accuse  a  defendant  of  offenses  for  which  he  is  not 
being  tried.  He  charged  that  the  appellant's  business  was  to 
rent  and  furnish  bawdy-houses;  that  he  made  his  living  by 
public  bawdy  and  public  shame ;  that  he  is  an  old  offender. 
The  defendant  was  under  trial  for  being  guilty  of  maintaining 
a  bawdy-house  on  a  certain  street  in  Plenderson.  It  was  not 
oven  competent  on  the  trial  of  the  case  to  prove  that  he  rented 
and  furnished  other  bawdy-houses,  etc. 

We  are  of  the  opinion  that  the  commonwealth's  attorney 
greatly  transcended  his  duties  in  making  the  charge  which  he 
did  against  the  defendant,  and  for  that  reason  the  case  is  re- 
versed. 


Mificonduct  of  Couvffcl  in  Ar;iument,  when  so  seriously  improper 
as  to  call  for  a  reversal  of  .iudgment,  is  considered  in  the  mono- 
graphic note  to  McDonald  v.  People,  9  Am.  St.  Rep.  559-570;  Stat? 
V.  Blackman,  108  La.  121,  32  South.  334,  post,  p.  377,  and  caaes  cited 
in   the   cross-reference    note    thereto. 
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BALDWIN  V.  PHOENIX  INSURANCE  COMPANY. 

[107    Ky.    356,    54   S.    W.    13.] 

INSUBANCE.— Parol  Contract  to  Renew  a  policy  of 
insurance  made  before  the  expiration  of  the  old  policy  is  valid, 
though  nothing  is  said  or  done  about  the  premium,  if  the  par- 
ties have  dealt  together  for  years  and  know  the  rate  of  premium 
and  the  insurance  agent  has  habitually  given  credit  for  the  pre- 
mium and  has  collected  it  on  demand,     (p.  364,)' 

J.  M.  Benton,  for  the  appellant. 

Beckner  &  Jouett,  for  the  appellee. 

357  PAYNTER,  J.  The  question  involved  in  this  case  is 
whether  a  parol  agreement  to  renew  an  existing  policy  of  in- 
surance when  it  shall  expire  is  valid.  The  averments  of  the 
petition  which  we  deem  necessary  to  consider  are  substantially 
as    follows:  That    from    September    1,  1894,  to  September  1, 

1895,  the  appellant  held  a  policy  of  insurance  in  the  appellee 
company,  for  which  he  paid  an  annual  premium  of  twenty  dol- 
lars; that  the  appellee  insured  him  against  loss  by  fire  to  the 
amount  of  eight  hundred  dollars  on  a  stock  of  leaf  and  manu- 
factured tobacco,  and  on  September  1,  1895,  the  appellee, 
through  its  agent,  George  W.  Strother,  issued  to  him  a  renewal 
policy,  which  extended  to  September  1,  1896,  for  which  he  paid 
a  like  premium  as  for  the  first  policy;  that  on  April  7,  1896, 
the  appellee  gave  him  written  permission  to  remove  the  tobacco 
covered  by  the  policy  to  another  building,  near  the  one  in 
which  the  tobacco  was  originally  stored;  that  he  removed  the 
tobacpo  to  the  building  where  he  was  permitted  to  do  so  by  the 
appellee ;  that  Strother  is,  and  has  been  continuously  for  sev- 
eral years,  in  charge  of  the  appellee's  business  at  Winchester, 
and  had  full  authority  to  make  contracts  of  insurance,  to  issue 
policies  and  renewals  of  same;  that  on  April  7,  1896,  the  ap- 
pellee, through  Strother,  its  agent,  agreed  with  the  appellant 
that,  in  consideration  of  the  usual  annual  premium  paid  l)y 
him  for  the  policy  of  insurance,  to  wit,  twenty  dollars,  bis 
policv  was  to  be  renewed  upon  its  expiration.   Septembor   1, 

1896.  for  a  year,  upon  the  same  terms  and  conditions  as  con- 
tained in  the  existing  policy;  that  for  several  years  prior  1  here- 
to appellant  had  been  insuring  his  property  with  the  apiielVe 
and  other  companies  reprasented  by  Strother,  all  of  wliirh 
insurance  had  been  effected  through  Strother  as  agent;  that 
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Strother,  during  ^'^^  all  that  time,  had  never  required  of  ap- 
pellant payment  of  the  premium  at  the  time  the  policies  were 
issued,  but  made  a  charge  of  premiums  against  him  on  liis 
books,  and  afterward,  at  such  times  as  he  desired  to  collect  the 
premiums  from  him,  would  present  an  account  for  same  and 
receive  payment;  that  because  of  that  course  of  dealing  upon 
ihe  part  of  Strother  he  had  not,  by  September  1,  189G,  paid 
the  premium  for  the  renewal  of  the  policy;  that  he  was  able 
and  willing  to  pay  the  premium  on  the  day  that  the  renewal 
should  have  been  issued,  and  every  day  thereafter,  upon  the  de- 
mand of  Strother;  that  Strother  failed  to  issue  a  renewal 
policy  as  he  agreed  to  do;  that  on  the  night  of  November  2, 
1896,  his  stock  of  tobacco,  which  was  insured,  was  destroyed 
by  fire,  resulting  in  his  loss  in  the  sum  of  four  hundred  and 
sixty-nine  dollars;  that  he  relied  upon  Strother's  agreement  to 
renew  the  policy;  that  he  did  not  know  that  Strother  had 
failed  to  renew  it  for  another  year  until  after  the  fire  had  oc- 
curred ;  that  he  then  tendered  the  premium  of  twenty  dollars, 
and  Strother  refused  to  accept  it. 

These  facts  are  all  admitted  by  the  demurrer  to  the  peti- 
tion, and  are  assumed  to  be  true.  Counsel  for  appellant  and 
appellee  concede  the  rule  of  law  to  be  that  parol  contracts  of 
insurance  are  obligatory.  This  we  understand  to  be  the  gen- 
eral doctrine.  It  is  insisted  that  the  contract  was  not  com- 
pleted, inasmuch  as  the  premium  was  not  paid  or  credit  there- 
for given.  The  renewal  was  to  be  issued  in  consideration  of 
twenty  dollars.  So  the  question  is  whether  the  premium 
pbould  have  been  tendered  on  tlie  day  the  renewal  policy  should 
ha^e  been  issued,  in  order  to  make  the  contract  binding.  No 
time  was  fixed  for  the  payment  of  the  premium,  and,  in  the 
absence  of  such  a  contract,  the  premium  would  have  to  be  paid 
on  the  day  the  renewal  policy  should  have  been  issued  under 
the  contract,  unless  ^''^  the  appellant  was  excused  from  paying 
it  then  by  reason  of  a  course  of  dealing  with  the  agent  of  the 
appellee. 

The  appellee's  agent  had  for  years  been  issuing  policies  of 
insurance  to  the  appellant,  and  during  all  these  years  the 
premiums  were  not  paid  on  the  day  the  policies  were  issued  or 
rencMals  were  made.  The  agent  made  charges  upon  his  books 
against  the  appellant  of  the  premiums,  and  when  it  suited  liis 
pleasure  he  presented  the  account,  wdiich  was  paid.  The  ap- 
pellant had  the  right  to  rely  upon  this  method  of  doing  busi- 
ness, and  presume,  in  the  absence  of  a  notice  to  the  contrary. 
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tliat  it  would  be  followed  by  the  company  with  reference  to  tlie 
contract  under  consideration.  We  think  this  method  of  tran- 
sacting the  business  was,  in  effect  giving  a  credit  to  the  ap- 
pellant for  the  premiums,  and  he  had  the  right  to  understand 
that  he  was  getting  credit  therefor,  and  that  he  was  to  pay 
it  upon  demand  only. 

In  1  May  on  Insurance,  section  70b,  it  is  said:  "A  nakod 
oral  promise  of  an  insurance  company's  agent  to  renew  a  policy 
when  it  runs  out  is  not  actionable  on  the  agent's  failure  to  do 
so.  It  must  be  alleged  that  the  premium  was  paid  or  tendered 
at  the  time  the  old  policy  expired.  If  this  is  done,  however, 
damages  may  be  recovered  for  failure  to  renew  in  accordance 
with  an  oral  promise." 

The  author  also  says  in  the  same  section:  "A  conversation 
with  the  agent  requesting  him  to  renew,  and  a  promise  on  his 
part  to  renew,  the  policy,  do  not  constitute  a  renewal  where 
no  renewal  receipt  is  given,  no  renewal  indorsed  on  the  policy 
or  entered  by  the  agent,  or  notified  to  the  company,  and  no 
premium  paid,  tendered,  or  credit  arranged." 

The  doctrine  laid  down  by  May  is  not  in  conflict  witli  the 
conclusion  we  have  reached.  He  lays  down  the  rule  that  ^**^ 
it  is  essential  to  allege  that  the  premium  was  paid  or  tendered 
at  the  time  the  old  policy  expired.  He  does  not  intimate  that 
the  necessity  of  the  payment  or  tender  could  not  be  waived 
by  express  terms,  or  by  a  course  of  dealing  between  the  par- 
ties. He  does  recognize,  however,  that,  if  credit  be  arranged, 
it  is  not  essential  that  a  renewal  receipt  should  be  given,  or 
a  renewal  indorsed  upon  the  policy,  or  premium  paid  or  ten- 
dered in  order  to  make  a  binding  contract.  Beside^?,  the  same 
author,  in  section  22a,  says:  *'A  parol  contract  of  insurance  is 
good,  though  nothing  is  said  about  the  premium,  where  ilie 
parties  have  dealt  together  for  several  years,  and  know  the 
rate  of  premium,  and  the  agents  have  been  in  the  habit  of 
giving  the  plaintiff  credit  for  the  premium." 

It  is  contended  by  counsel  for  appellee  that  the  authnrltio? 
distinguish  between  verbal  agreements  for  insurance  in  fiituro 
and  verbal  contracts  of  insurance  in  praesenti,  and  have  re- 
jected the  former,  but  sustained  the  latter,  character  of  onn- 
tracts.  We  concede  there  is  a  conflict  of  authority  upon  ihi- 
question.  If  we  are  correct  in  the  conclusion  that  it  was  a 
completed  contract,  of  course  everything  was  done  which  was 
essential  to  be  done  to  make  it  oblicrafory.  We  see  no  reason 
why  an  insurance  company  cannot,  in  anticipation  of  the  ex- 


Dec.  1899.]         Baldwin  v.  Phoenix  Ins.  Co.  3G5 

piration  of  a  policy  of  insurance,  agree  that  it  will  issue  a  new 
policy  at  that  time  iu  consideration  of  a  given  sum  of  money. 
If  the  premium  for  tlie  renewal  was  paid  at  the  time  the  con- 
tract was  made,  it  seems  to  us  that  no  one  could  contend  thit 
it  was  not  a  valid  contract.  This  being  true,  then  there  can  be 
no  question  as  to  the  right  of  the  appellant  to  make  a  contract 
postponing  the  payment  of  the  premium.  This  could  be  done 
by  express  contract,  or  it  **^-*-  can  be  done,  as  was  done  iu  this 
oa-e,  by  a  course  of  dealing  which  shows  that  the  parties  con- 
templated that  credit  should  be  given  for  the  premium,  and 
that  it  should  not  be  paid  wlicn  a  renewal  policy  was  to  be 
issued,  but  upon  the  demand  of  the  agfent. 

Tlie  conclusion  we  have  reached  is  supported  bv  the  cases 
of  King  V.  Cox,  63  Ark.  204,  37  S.  W.  877,  and  Home  Ins. 
Co.  V.  Adler,  71  Ala.  516.  In  those  cases  it  appeared  that  the 
cnntrnrt  was  made  within  a  few  day?  of  the  expiration  of  the 
policies  which  were  to  be  renewed.  Counsel  for  appellee 
argues  that  the  contracts  in  those  cases  were  made  so  near  the 
date  of  the  expiration  of  the  old  policies  th'e  court  regarded 
tliom  a-  contracts  of  insurance  in  praescnti.  The  court  in 
those  ca'sr-s  did  not  hold  that  the  contracts  were  enforceable, 
because  the  contracts  for  renewal  were  made  but  a  short  time 
before  the  expiration  of  the  old  policies,  and  therefiTo  were 
contracts  in  prao-enti.  Tliey  simply  adjudied  tliat  parol  con- 
tracts for  the  renewal  of  ptilicies,  which  were  made  before  tlie 
expiration  of  the  old  policies  were  binding.  If  a  contract 
made  fi-ir  the  renewal  of  a  policy  two  or  tb.ree  weeks  before 
tlio  exriiration  of  the  old  policy  is  binding,  we  can  see  no  reason 
Avliy  the  contrart  made  five  months  before  is  not  equally  bind- 
ing. Tf  it  is  a  comi^leled  contract,  as  we  believe  the  one  under 
considoraiion  wa=.  it  is  enforceable. 

The  j'ldgmcnt  is  reversed  for  proceedings  consistent  with 
this  opinion. 


.4  Cnntrarf  nf  Tn>fvranrr  mnv  v^M  in  pnrnl:  Pfi7ifnr»1  v.  On'pTit  1ni. 
To..  174  Mass.  416,  75  Am.  St.  Eep.  358,  54  N.  E.  883:  Brown  v. 
Frnnlilin  Ins.  Co.,  1G5  M;iss.  565,  52  Am.  St.  Eep.  •534,  43  X.  K. 
512.  And  it  may  exist  ■uithont  the  payment  of  the  premium:  "Wos*- 
ern  A<^snr.  C'o.  V.  Alnin,  23  Tnrl.  App.  220.  77  Am.  St.  TJop.  423. 
55  X.  E.  119:  if  eredit  is  Efiven  the  assnred:  Croft  v.  ITnnnver  Fir» 
Ins.  Co.,  40  W.  Vi.  508.  52  Am.  St.  T!ep.  002.  21  S.  E.  8.54.  Com- 
r:,ro  Toni'^'-coV  v.  Tr-^volers'  Ins.  Co.,  113  Wis.  114,  90  Am.  St.  Rop. 
SJG.    88    X.    W.    1013. 
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,WESTERN   UNION    TELEGRAPH    COMPANY   y.    VAN 

CLEAVE. 
[107   Ky.    464,    54    S.    W.    827.] 

TELEGRAPH  COMPANIES.— Mental  Anguish,  caused  bv 
the  negligent  delay  of  a  telegraph  company  in  delivering  \ 
message  announcing  the  time  of  the  funeral  of  a  brother  of  the 
sendee  of  the  message,  may  be  recovered  for  as  an  independent 
element  of  damage,     (p.  367.) 

TELEGRAPH  COMPANIES— Night  Messages.— The  re- 
ceiver of  a  night  message  cannot  recover  from  the  telegraph  com- 
pany for  delay  in  its  delivery,  if  it  was  delivered  within  a  reason- 
able time  on  the  morning  following  its  receipt,  strictly  in  accord- 
ance with  the  terms  and  conditions  assented  to  by  the  sender,  (p. 
368.) 

TELEGRAPH  COMPANIES— Night  Messages.— Telegrapli 
companies  may  establish  reasonable  hours  within  which 
their  business  may  be  transacted,  and  they  may  fix  such  hours  with 
reference  to  the  quantity  of  business  done.  They  are  not  required  ' 
to  employ  both  a  day  and  night  messenger,  if  it  is  apparent  th;it 
the  business  of  the  office  will  not  justify  such  employment,  (pp.  368, 
369.) 

W.  Lindsay,  A.  E.  Richards,  Richards,  Weissinger  &  Baskin, 
and  AV.  J.  Lisle,  for  the  appellant. 

Russell  &  Sons  and  F.  Shuck,  for  the  appellee. 

^^  HAZELRTGG,  C.  J.  The  appellee  recovered  judgment 
of  appellant  for  the  sum  of  one  thousand  dollars  for  mental 
anguish  caused  hy  his  inability  to  attend  his  brother's  funeral, 
and  which  nonattcndance,  he  avers,  was  owing  to  the  negligent 
failure  of  the  appellant  to  deliver  to  him  in  a  reasonable  timo 
a  telegram  announcing  the  death  of  that  relative.  The  mes- 
sage was  sent  from  the  appellant's  office  at  Lake  City,  Missouri, 
at  about  9  o'clock  on  the  evening  of  January  1,  1894,  and 
rtjachod  Lebanon,  Kentucky,  the  place  of  its  destination,  at 
11:44  o'clock  on  the  same  evening.  ^^^  It  was  not  delivered 
to  the  appellee  until  next  morning  at  about  8  o'clock,  and  ti>.> 
late  for  the  first  train  out  that  morning.  It  may  be  aspum<^t1, 
for  the  purposes  of  the  cas'o,  that  the  failure  of  appelloe  to  got 
the  train  was  the  sole  cause  of  bis  not  attending  the  fiinorah 

The  apTiollant  resists  recovery  ou  the  trrounds:  1.  Tbat  men- 
tal anguish,  accompanied  bv  no  phvsical  injurv.  r^ivf?  no  canse 
of  action:  ?.  Tbat  tlie  v^o'^'^r^rrn  wa=  a  "ni'^'"^''t"  ii-i'''^='in-,>,  nnd, 
according:  to  tbe  terms  indorsed  on  the  blank  on  wliicii  it  w;:5 
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written,  was  to  be  delivered  "not  earlier  than  the  niorninL'-  "* 
thfe  next  ensuing  business  day*';  and  3.  That  its  ollice  at  Li.b- 
anon  during  the  night  was  in  charge  of  an  operator,  who  w.i.> 
also  the  agent  and  night  operator  for  the  railroad  company, 
and  the  rules  of  his  employment  forltid  his  leaving  the  offire 
at  night  for  any  purpose;  that  a  delivery  boy  was  kept  onlv 
from  6  o'clock  A.  ]\I.  until  6  o'clock  P.  M.,  becaus'e  the  business 
did  not  justify  night  delivery. 

Other  minor  defenses  were  presented,  but,  as  we  shall  ?r'i\ 
they  need  not  1)C  considered. 

The  ground  first  suggested  has  furnished  the  occasion  for 
much  controversy,  and  much  conflict  of  authority.  It  is  proli- 
ably  in  accordance  with  the  views  of  a  majority  of  the  state 
courts  that  mental  anguish  and  injured  feelings  alone,  and  un- 
accompanied will  physical  injury,  do  not  furnish  ground  for 
recovery.  But  in  this  state  the  rule  has  been  announced  other- 
wise: Chapman  v.  Western  Union  Tel.  Co.  (1890),  90  Ky.  2G."'), 
13  S.  W.  880. 

And  so  likewise  a  recovery  in  this  class  of  cases  can  be  had 
under  the  decisions  of  the  states  of  Texas,  Alabama,  Indiana. 
Iowa,  North  Carolina,  and  Tennessee.  It  may  be  admitti  d 
that  there  are  dilTieulties  in  the  way  of  an  exact  measurement 
of  such  damages,  but  it  does  not  ^**^  seem  to  us  that  this  is  a 
sufficient  reason  why  a  negligent  public  carrier  should  escape 
with  merely  nominal  damages.  The  same  diniculty  of  aeeu- 
ately  measuring  such  damages  arises  in  cases  of  slander,  breach 
of  marriage  contract,  and  in  cases  where  mental  suffering  is  ac- 
companied with  physical  pain. 

If,  as  argued,  the  law  does  not  deal  generally  with  the  feel- 
ings and  emotions,  it  may  be  answered  that  here  the  parties 
themselves  have  contracted  with  respect  to  those  very  thing-, 
or,  at  least,  have  contracted  with  respect  to  those  things  which 
naturally  affect  the  feelings  and  emotions. 

For  the  purpose  of  having  him  attend,  a  message  is  sent  io 
a  son,  informing  him  of  his  mother's  death,  and  the  date  of 
her  funeral  and  burial.  It  must  be  supposed  that  a  failure  to 
deli\l3r  such  a  message  will  cause  mental  sufferin<r'.  and  i]v.^ 
suffering  is.  therefore,  a  consequence  or  result  within  the  cnv.- 
templation  of  the  parties.  This  is  true  whether  the  carrier  is 
sued  on  its  contract  or  because  of  its  failure  to  perform  a  pub- 
lic duty  as  a  common  carrier  of  intt^lh>ence. 

It  is  an  old  doctrine  that,  "when  the  parties  have  made  a 
contract   which  one  of  them  has  broken,  the  damages  which  the 
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(jiIkt  parly  oiiglit  to  receive  in  rcsjicet  of  sucli  bri/acli  of  con- 
tract should  be  such  as  may  fully  and  reasonably  be  conside:i'd 
eitlier  as  arising  naturally — i.  e.,  according  to  the  usual  cour-o 
of  things- — from  such  breach  of  contract  itself,  or  such  as  may 
be  reasonably  supposed  to  have  been  in  the  contemplation  of 
both  parties  at  the  time  they  mad'e  the  contract  as  the  prol)able 
result  of  the  breach  of  it":  Hadley  v.  Braxendale,  9  Ex.  341. 

The  rule  is  certainly  not  l(>ss  comprfhonsive  if  applied  as  a 
test  for  the  ascertainment  of  the  liability  of  a  common  '*^*'^  car- 
ri'or  who  may  violate  its  public  duty.  The  subject  matter  of 
the  undortaldng  by  the  carrier  is  not  of  a  pecuniary  nature, 
and  the  l>rcach  of  the  undertaking  cannot  be  measured  by  an 
attempted  ascertainment  of  what  money  is  lost  by  reason  of 
the  breach.  As  the  question,  howl3ver,  must  be  regarded  as  a 
settled  one  in  this  state,  we  need  not  elaborate  this  branch  of 
the  case  further.  The  doctrine  is  fully  supported  in  the  re- 
cent well-consid'ered  cases  of  Mcntzer  v.  "Western  Union  Tel. 
Co.  (1805),  93  Iowa,  752,  57  Am.  St.  IJrp.  294.  R2  ^".  W.  1, 
and  Cnshinn  v.  Telegraph  Co.  (1898),  123  X.  C.  270,  31  S.  E. 
493.  where  all  the  cases  are  collated. 

"We  are  of  the  opinion,  however,  that  the  second  and  tliird 
points  .sug2fcsted  are  conclusive  against  appell'oe's  right  of  re- 
covery. While  the  nature  of  his  action  is  in  tort,  and  not  on 
a  contract — as  he  had  none  with  the  company — he  cannot  re- 
cover if  the  company  has  complied  with  the  terms  of  its  con- 
tract and  undertaking  with  the  sender  of  th*e  mes=a,irc,  prnvid<>tl, 
indeed,  those  terms  are  such  as  may  reasonably  be  imposed  and 
agreed  upon.  That  night  messages  are  a  business  necessitv.  an.d 
contracts  of  the  kind  made  here  for  delivery  of  such  message- 
on  the  next  Tuorning  after  sending  them  may  be  made,  cannot 
be  doubled  in  the  face  of  the  authorities  and  on  principle:  TTib- 
bard  v.  Tel.  Co..  33  Wis.  558.  14  Am.  Eep.  775:  Fowler  v.  We^t. 
ern  Union  Tel.  Co.,  80  Me.  381,  6  Am.  St.  "Rep.  211.  15  Atl. 
29,  and  cases  cited. 

The  contrnet  enables  the  sender  to  get  cheaper  rates,  and  yc^t 
have  his  message  delivered  in  time  to  be  acted  upon  the  next 
7nornin2':  and  it  enables  the  com.panv  to  send  the  message  dur- 
ins"  the  odd  hours  of  the  night,  when  business  is  not  pressing. 
and  when  it  may  furnish  the  '^^'^  service  at  n  cheaper  rate. 
The  court  below,  therefore,  erred  in  striking  this  plea  from  the 
com  pan  Vs  answer. 

We  think  it  likewise  competent  for  such  companies  to  estab- 
lish reasonable  hours  within  which  their  business  may  be  trans- 
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acted,  and  they  may  fix  tliose  hours  witli  rcfurrjiec  to  the  quan- 
tity of  business  done.  They  may  not  be  required  to  emph)^ 
both  a  day  and  a  ni;,dit  messenger,  if  it  be  apparent  that  tlif^ 
business  of  the  ofiiee  will  not  justify  such  employment.  Tliis 
Ave  understand  to  be  the  rule  everywhere:  Western  Union  Tel. 
Co.  V.  Harding,  103  Ind.  505,  3  K  E.  172;  Western  Union 
Tel.  Co.  V.  Wingate,  6  Te.x.  Civ.  App.  394,  25  S.  W.  439 ;  West- 
ern Union  Tel.  Co.  v.  McCoy  (Tex.  Civ.  App.),  31  S.  W.  210. 
Under  the  proof  on  the  points  last  named,  the  law  is  for  the 
clefendant,  and  a  peremptory  instruction  should  have  been  given. 
Wherefore  the  judgment  is  reversed  for  proceedings  not  in- 
consistent with  this  opinion. 

Mr.  Justice  Du  Belle  Dissented  on  the  ^otind  that  mental  an- 
guish is  not  an  independent  element  of  damage  for  which  a  re- 
covery  may  be   had. 

In  the  case  of  Western  Union  Tel.  Co.  v.  Steenberger,  107  Ky. 
469,  .54  a.  W.  829,  the  court  held  that  a  father  in  law  could  not 
recover  damages  for  mental  anguish  caused  by  the  absence  of  hia 
son  in  law  at  the  death  of  his  mother  in  law,  when  such  absence 
resulted  from  the  delay  of  a  telegraph  company  in  delivering  a 
message.  This  ruling  was  placed  upon  the  ground  that  the  rela- 
tionship of  the  parties  was  not  near  enough  to  justify  a  recovery. 
The  court  also  held,  on  the  authority  of  the  principal  case,  that  it 
was  not  the  binding  duty  of  a  telegraph  company  to  deliver  a  mes- 
sage received  at  night  until  a  reasonable  time  after  the  beginning 
of  office  hours  on  the  following  day,  when  the  latter  method  of 
delivery  is  that  stipulated  for  between  the  telegraph  company  and 
the   sender   of   the   message. 

In  the  case  of  Morrow  v.  Western  Union  Tel.  Co.,  107  Ky.  517, 
54  S.  W.  85.^,  the  court  held  that  no  recovery  could  be  had  for  men- 
tal anguigh  growing  out  of  the  failure  of  a  telegraph  company  to 
deliver  promptly  a  message  to  a  husband,  whereby  his  wife  was 
prevented  from  attending  the  funeral  of  her  grandmother,  in  the 
absence  of  a  showing  that  the  message  was  sent,  with  notice  to 
the  company,  for  the  purpose  of  bringing  the  wife  to  such   funeral. 

In  Western  Union  Tel.  Co.  v,  Crider,  107  Ky.  600,  54  S.  W.  90;^ 
the  court  again  decided  that  it  is  "well  settled  that  telegraph  com- 
panies may  m.ake  reasonable  rules  and  regulations  for  the  conduct 
of  their  business,  and  may,  where  the  volume  of  the  busiiioss  does 
not  require  it  or  justify  the  expense,  close  their  office  for  niglit  de- 
livery." In  Western  Union  Tel.  Co.  v.  McUroy,  107  Ky.  633,  55 
S.  W.  428,  it  appeared  that  the  following  message  was  sent:  "To 
Dan  McUroy,  Willisburg,  Ky.  George  insane.  Taken  to  La  Junta 
to-night  for  safekeeping.  Come.  Walter  Dews."  Also  that  the 
George  mentioned  was  a  brother  of  the  sendee  in  the  message.  Also 
Am.  St.  Rep..  Vol.  92—24 
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that  there  was  a  negligent  delay  of  between  three  and  four  days 
in  delivering  the  message.  In  deciding  the  case  the  court  said: 
"This  »uit  waa  brought  by  the  appellee  for  mental  anguish 
growing  out  of  the  negligent  delay  of  the  company  in  delivering 
the  message.  That  there  was  negligence  is  palpable,  and  that  the 
urgency  of  the  message  was  apparent  on  its  face  is  also  evident. 
The  appellee  is,  therefore,  entitled  to  recover  under  the  law  as  set- 
tled by  this  court  in  a  number  of  similar  cases  recently  considercl. 
The  amount  of  the  recovery — oao  thousand  dollars — is  rather  large, 
but,  under  all  the  circumstances,  not  so  large  as  to  call  for  inter- 
ference. It  is  easily  inferable  from  the  proof  that,  had  the  ap- 
pellee reached  bis  brother  a  few  days  earlier,  his  life  might  have 
been  saved,  or  at  any  rate,  his  sufferings  greatly  alleviated.  The 
belief  of  this  fact  naturally  greatly  increased  the  appellee's  an- 
guish, and  this  anguish  is  directly  traceable  to  the  delay  in  get- 
ting   the    message." 


Damages  for  Mental  Suffering  may  be  recovered  of  a  telegraph 
company  for  negligently  failing  to  deliver  a  message,  whereby  the 
addressee  is  prevented  from  attending  the  funeral  of  a  near  rel- 
ative: Mentzer  v.  Western  Union  Tel.  Co.,  93  Iowa,  752,  '57  Am.  St. 
Kep.  294,  62  N.  W.  1.  But  see  Western  Union  Tel.  Co.  v.  Avers, 
131  Ala.  391,  90  Am.  St,  Eep.  92,  31  South.  78.  And  see  generally, 
on  the  question  of  damages  against  telegraph  companies  for  meu- 
tal  suffering,  Butter  v.  Western  Union  Tel.  Co.,  62  S.  C.  222,  40  S. 
E.  162,  89  Am.  St.  Rep.  893,  and  cases  cited  in  the  cross-reference 
note  thereto;  monographic  notes  to  Western  Union  Tel.  Co.  v. 
Cooper,  10  Am.  St.  Rep.  788-790;  Western  Union  Tel.  Co.  v.  Luck, 
66   Am.   St.   Eep.   873-875. 

A  Telegraph  Company  may  adopt  reasonable  regulations  as  to  its 
business  hours,  and  is  not  answerable  for  delay  in  the  delivery  of 
a  message  caused  by  its  being  received  out  of  those  hours:  Western 
Union  Tel.  Co.  v.  Neel,  86  Tex.  368,  40  Am.  St.  Eep.  847,  2-5  S.  W. 
15.  But  see  Western  Union  Tel.  Co.  v.  Broesche,  72  Tex.  654,  13  Am. 
St.  Rep.  843,  10  S.  W.  734. 


Jan.  I'JOJ.j     Davis  v.  WiiSTESN  Union  Tel.  Co.  Z.l 


DAVIS  V.  WESTERN  UNION  TELEORAPH  COMPANY. 

[107  Ky.  527,  54  S.  W.  849.] 

'  TELEGRAPH  COMPANIES -Void  Stipulations.— A  stipula- 
tion in  a  contract  between  a  telegraph  company  and  the  sender  of 
a  message  that  the  company  will  not  be  liable  for  damages  in  any 
case  if  the  claim  is  not  presented  in  writing  within  sixty  days  after 
the  message  is  filed  with  the  company  for  transmission  is  against 
public  policy  and  void.     (p.  371.) 

TELEGRAPH  COMPANIES— Notice  of  Nature  of  Message.— 
Ab  to  the  sendee  of  a  message,  the  telegraph  comjxmy  is  charged 
with  notice  of  the  necessity  for  prompt  delivery  if  the  message  an- 
nounces a  death  and  the  time  of  the  funeral,     (p.  372.) 

S.  Hodge,  for  the  appellant. 

Richards,  Weissinger  &  Baskin,  W.  Marble,  G.  H.  Fearon?, 
and   W.   Lindsay,  for  the  appellee. 

028  HAZELRIGG,  C.  J.  In  the  answer  to  the  suit  of  ap- 
pellant for  damages  growing  out  of  its  alleged  negligence  ia 
delivering  a  telegram,  the  appellee  company,  among  other  de- 
fenses, presenting  issues  of  fact,  relied  on  a  stipulation  printed 
on  the  back  of  the  message,  and  signed  by  the  sender,  to  the 
following  effect:  ''The  company  will  not  be  liable  for  daniag"< 
or  statutory  penalties  in  any  case  where  the  claim  is  not  pre- 
sented in  writing  within  sixty  days  after  the  message  is  file'! 
with  the  com])any  for  transmission.'' 

On  demurrer,  the  lower  court  seems  to  have  h'eld  this  provi- 
sion a  bar  to  recovery  by  the  plaintiff,  the  sendee  of  the  mes- 
sage,  and  this  petition  was  therefore  dismissed. 

That  such  a  provision,  as  respects  telegrams,  is  contrarv  to 
public  policy,  and  will  not  be  upheld  seems  to  be  indicated  in 
Smith  V.  Western  Union  Tel.  Co.,  83  Ky.  lOt.  4  Am.  St.  Kep. 
126,  and  the  rule  is  authoritatively  so  announced  by  this  eouiT. 
in  Telegraph  Co.  v.  Enbank,  100  Ky.  591,  »-»  GG  Am.  St.  Rep. 
361,  38  S.  W.  1068.  It  was  error  to  hold  that  the  stipulation 
presented  a  valid  defense. 

It  is  contended,  however,  that  the  demurrer  to  this  paragraph 
of  the  answer  roaches  back  to  the  petition,  and  that  ploadirpr 
states  no  cause  of  action,  because  the  language  of  the  mp--.i;:- 
in  dispute  did  not  give  the  company  notice  of  the  relation-'i.ii) 
"between  the  parti'es  named  in  the  message. 

But  this  suit  is  by  the  sendee  or  addressee  of  the  messag'% 
who  is  presumed  to  have  a  serious  interest  in  its  prompt  deliv- 
ery.    The  terms  of  the  message  also  clearly  so  indicate:  We^t- 
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ern  Tnion  Tel.  Co.  v.  Carter,  80  Tex.  580,  34  Am.  Sf.  "Re;,. 
82G.  23  S.  W.  961 ;  AYestern  Union  Tel.  Co.  v.  Luck,  91  Tex. 
1787.  66  Am.  St.  Eep.  869,  41  S.  W.  469. 

The  message  under  consideration  was  as  follows: 
'*To  John  Davis,  Princeton,  Ky. : 

"Broth'er  Mose  died  yesterday,  7:30  P.  M.  Funeral  to- 
morrow afternoon.  (Signed)     I.  PHAE." 

Whether  true  or  not,  the  presumption  is  that  Davis  was  a 
near  relative  of  the  dead  man,  and  the  object  in  sending  him 
the  message  was  that  he  might  attend  the  obsequies  of  his  rela- 
tive. 

Tn  Western  Union  Tel.  Co.  v.  Adams,  75  Tex.  531,  16  Am. 
St.  Rep.  920,  12  S.  W.  857,  it  was  said:  "When  such  communi- 
cations relate  to  sickn'ess  and  death,  there  accompanies  them 
a  common-sense  suggestion  that  they  are  of  importance,  and 
that  the  persons  addressed  have  in  them  a  serious  interest." 

The  petition  is  sufficiently  explicit,  and  states  a  good  cause 
of  action. 

For  the  reasons  given,  the  judgment  is  reversed  for  further 
proceedings  consistent  herewith. 


A  Printed  Stipulation  on  the  Back  of  a  TeJeqraph  messagre  that  the 
company  shall  not  be  liable  for  damages  if  the  claim  therefor  is  not 
presented  in  writing  within  sixty  days  after  the  mes<;age  is  filed  for 
tran<?mission  is  unreasonable  and  violative  of  the  constitution:  "West- 
ern Union  Tel.  Co.  v.  Eiibanks,  100  Kv.  591.  66  Am.  St.  Eep.  361,  38 
S.  W.  1068;  Francis  v.  Western  Union  Tel.  Co.,  58  Minn.  252,  49  Am. 
St.  "Rep.  507.  59  N.  W.  1078;  Western  Union  Tel.  Co.  v.  Kemp,  44 
Neb.  194,  48  Am.  St.  Eep.  723,  48  N.  W.  723;  Mathis  v.  Western 
Union  Tel.  Co.,  94  Cxa.  338,  47  Am.  St.  Eep.  167,  21  S.  E.  564,  1039. 
Compare  Harris  v.  Western  T^nion  Tel.  Co.,  121  Ala.  519,  77  Am.  St. 
Eep.  70.  25  South.  910;  Western  Union  Tel.  Co.  v.  "Poncrhertv.  54 
Ark.  221,  26  Am.  St.  Eep.  33,  lo  S.  W.  468;  Hill  v.  Western  Union 
Tel.  Co..  85  Ga.  425,  21  Am.  St.  Eep.  166,  11  S.  E.  874.  ' 

.1  TcJffjriph  Mc^snor  mny,  by  its  terms,  piit  the  company  on  notice 
of  the  damages  or  injuries  likely  to  result  from  a  failure  promptiv 
to  deliver  it:  Soe  Western  Uuion  Tel.  Co.  v.  Hines,  96  Ga.  6SS,  5! 
Am.  St.  Eep.  159,  23  S.  E.  845;  monographic  note  to  Western  Union 
Tel.  Co.  V.  Cooper,  10  Am.  St.  Eep.  786-788;  as  where  it  reads: 
"Bravo  is  sick;  come  and  fetch  Miller  at  once,"  it  being  known 
th.at  Bravo  was  a  valuable  horse  and  Miller  a  veterinary  surgeon: 
Hendershot  v.  Western  I^nion  Tel.  Co.,  106  lowu,  529,  68  Am.  St. 
Kep.  313,  76  N.  W.  828. 
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STOVALL  V.  McCUTCHEN". 

[107  Ky.  577,  54  S.  W.  969.] 

CONTRACTS  in  Eestraint  of  Trade.— An  agreement  enterc<l 
into  by  merchants  to  close  their  places  of  business  at  a  certain  hour 
each  day  for  a  limited  period  of  time  is  valid  and  based  upon  a  suf- 
ficient consideration,  both  from  a  financial  and  social  or  healthful 
standpoint,     (p.   374.) 

CONTRACTS  in  Eestraint  of  Trade.— An  agreement  between 
merchants  to  close  their  places  of  business  at  a  certain  hour  each 
day  for  a  limited  period  is  not  illegal  as  in  restraint  of  trade,  (p. 
375.) 

INJUNCTION  is  Proper  Remedy  to  prevent  the  breach  of  n 
contract  between  merchants  to  close  their  places  of  business  at  a 
certain  hour  each  day  for  a  limited  period   of  time.     (p.  375.) 

INJUNCTION  is  a  Proper  Remedy  to  prevent  a  multiplicity  of 
actions,  or  to  prevent  a  repeated  and  recurring  cause  of  action,  (p. 
375.) 

S.  R.  Crewdson,  J.  S.  Rhea  and  J.  S.  Hooker,  for  tht  appel- 
lant. 

H.  S.  McCutchen  and  Craddock  &  Sandidge,  for  the  appellee. 

^"^^  WHITE,  J.  In  May,  1895,  appellant  and  appellees,  all 
merchants  of  Russellville,  signed  an  agreement  as  follows: 
"We,  the  undersigned,  merchants  of  Russellville,  do  hereby  agree 
and  obligate  ourselves  to  close  our  place  of  business  at  6  :oO 
o'clock,  beginning  May  15,  1895,  and  lasting  until  the  first  of 
September." 

579  fji^g  pleadings  and  proof  all  agree  that  the  intention  or 
this  writing  was  that  the  stores  were  to  be  clo.-ed  at  6  -.oO  P.  M. 
of  each  day  during  the  time  specified,  except  on  Saturday-. 
After  compliance  for  a  few  evenings  after  tlie  15th  of  May, 
appellant  notified  appellees  that  he  declined  to  furtlier  comply 
with  the  agreement,  but  would  disregard  it.     Tliis  he  did. 

Appellees  instituted  this  action  to  obtain  an  injunction 
against  appellant  to  prevent  a  violation  of  the  agreement,  or, 
rather,  to  compel  him  to  specifically  perform  the  agreement. 
A  temporary  injunction  was  granted. 

Appellant  made  defense  to  tlie  action,  pleading  that  he 
signed  the  agreement  conditionally.  He  alleges  that  one  of 
the  conditions  was  that  others,  who  never  did  sign,  were  also  to 
sign  the  agreement.  Another  condition  was  that  lie.  at  the  end 
of  a  few  days'  trinl.  could  withdrnw  from  fhr>  a;n'i  anient  if  Ir:" 
so  desired — and  that  these  conditions  were  left  out  by  mistake. 
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as  were  the  provisions  that  the  closing  was  to  be  daily  at  6 :30 
V.  M.,  and  not  to  apply  to  Saturdays. 

On  these  issues,  presented  by  the  answer,  proof  was  taken, 
and  on  final  hearing  the  temporary  injunction  was  made  per- 
petual, and  from  that  judgment  this  appeal  is  prosecuted. 

It  is  insisted  by  counsel  for  appellant  that  there  is  no  con- 
sideration for  the  agreement;  that  it  is  against  public  policy 
and  void;  that,  because  of  its  uncertainty,  it  cannot  be  spc- 
cifienlly  enforced;  and  that  the  trial  court  erred  in  adjudging, 
on  the  proof,  that  there  were  no  conditions  omitted  from  the 
writing. 

We  are  of  opinion  that  the  proof  fails  to  establish  that  ap- 
]i('llant  signed  the  writing  with  the  understanding  that  '^^^ 
.nny  others  were  to  sign  than  those  whose  names  appear  thereto. 
^We  are  also  of  opinion  that  the  proof  fails  to  establish  appel- 
lant's contention  that  he  had  the  privilege  of  withdrawal  after 
trial. 

"We  tbink  there  is  sufTicient  consideration  to  uphold  the  con- 
tract. ''Valuable  considerations,"  says  Bouvier  (title  "Consid- 
eration"), "are  either  some  benefit  conferred  upon  the  party 
bv  whom  the  promise  is  made,  or  upon  a  third  party  at  his  in- 
ptanee  or  request,  or  some  detriment  sustained,  at  the  instance 
of  the  party  promising,  by  the  party  in  whose  favor  the  prom- 
ise 13  made":  Citing  Overstreet  v.  Philip.s,  1  Litt.  123;  Lc- 
mastor  v.  Burckhart,  2  Bibb,  30;  Wooldridge  v.  Cates,  2  J.  J. 
Marsb.  222. 

Asrain  the  same  author  (Bouvier)  says:  "Mutual  promises 
made  at  tbe  same  time  are  concurrent  considerations,  and  will 
support  each  other,  if  botb  be  leijal  and  bindino'." 

Tbis  court,  in  tbe  case  of  Talbott  v.  Stemmons.  80  Ky.  222, 
'?ri  Am.  St.  Ttop.  r^?,^,  12  S.  W.  207,  held  a  promise  to  abstain 
from  the  use  of  to])aeco  to  be  a  suflleient  ponsideratiou  for  an 
agreement  to  pav  five  hundred  dollars.  Tbe  court  of  appeals 
in  Xew  York.  inTTamer  v.  Sidwav,  121  N".  Y.  5-38,  21  Am.  St. 
TJep.  693.  27  y.  E.  250,  beld  tlie  same  thing. 

We  are  of  tbe  opinion  tbat  the  mutual  promises  to  refrain 
from  encaging  in  business  after  0:30  P.  AT.  of  each  day  aro 
sufficient  loss  or  delviment  in  the  wav  of  financial  transaction, 
«.or  are  sufficient  gain  or  advantages  from  a  social  or  healthful 
standpoint,  to  sui^port  a  contract.  '^Flie  loss  or  crain  is  to  bo 
pupnosed  to  be  alike  to  all  parties,  ''fliere  is  complete  mutn- 
alitv.  Wbil'^t  it  i^  Iruo  tbat  contraets  in  rostraint  of  trade  ar'* 
to  l>e  carefully  scrulini/,(>(l.  and  IooKmmI  upon  with  disfavor,  all 


Jan.  1900.]  Stovall  v.  McCutchen.  375 

contracts  in  restraint  *®*  of  trade  are  not  illegal.  The  re- 
straint here  put  is  but  partial — very  inconsiderable.  It  is  but 
a  few  hours,  at  most,  each  day,  and  for  three  and  one-half 
nionllis,  during  the  extremely  hot  weather. 

It  has  come  within  the  observation  of  the  members  of  this 
court  that  during  this  season  (May  15th  to  September)  many 
merchants  close  about  6  :30  or  7  P.  M.  This  cannot  be  held 
to  he  an  illegal  restraint  of  trade. 

As  to  the  question  of  uncertainty  of  the  contract,  appellant's 
position  might  be  tenable,  if  it  were  not  shown  by  the  plead- 
ings in  the  case  precisely  what  the  contract  was  intended  to 
mean.  The  courts  rarely  ever  reform  and  then  specifically  en- 
force a  contract.  The  reason  of  this  is  that  the  dispute  come? 
as  to  what  contract  was  intended  to  be  entered  into.  This  is 
not  so  here.  A.11  parties  agree  that  this  writing  was  intendcMl 
to  sny  and  mean  tliat  the  places  of  business  should  be  closed 
at  (>  :30  P.  M.  each  day,  except  Saturdays,  between  "May  15th 
and  Septeml>er  1st. 

We  think  thnt  in  this  case  injunction  is  a  proper  remeilv. 
Tlie  recurring  breach  each  day  of  the  contract  would  reqiiiv,^ 
numerous  actions  at  law.  and  by  dilTerent  plaintiffs  a?  well; 
or.  if  not,  there  would  nt  least  be  a  continuing  damage  by  th.> 
brenelios  find  violation  of  the  contract  up  to  September  l<t. 

Tt  has  repeatedly,  if  not  universally,  been  held  tliat  injunc- 
lion  is  proper  in  either  of  these  clashes  of  cnses.  to  prevent  n 
muliiplieity  of  netions.  or  to  prevtMit  n  repented  ;ind  reeurring 
cause  of  action  :  Sutton  v.  Head,  86  Ky.  15(),  9  Am.  St.  I\ep. 
271,  5  S.  W.  410. 

Judcfment  atTirmcd. 


An  luiuvrtiou  will  lio  to  provont  n  TmiltiplicMty  of  netions:  Kol- 
\c«riZ  V.  Kin;:.  Ill  C:\\.  37S.  ^^r^  \m.  St.  Rop.  74,  4(i  V-ac.  (Hi;  South 
rovinpton  olc.  Ky.  Co.  v.  Horry,  9.'^  Ky.  43,  40  .\tii.  St.  'Ro]^.  161.  IS 
S.  W.  \0'2o.  liiitnu'tioTis  to  ]irovoiit  tho  broach  of  a  coiitrnct  nro 
oonsidorod  iu  tho  moTio<ri  apliic  noto  to  Pliiladolphifi  "Rail  Club  v. 
T.ajoio.  90  .Vin.  St.  l\op.  ti.'vt  (>."L\ 

Coutrncts  in  Ncfitrniut  of  Tnulr  aro  valid  if  foundod  upon  a  ;ro>-»d 
ronsidoratioii.  a.iid  if  thov  afl'oril  onlv  a  roasonablo  protection:  I'Tiion 
Strawboar.l  Co.  v.  r>onfioKl.  ^9^^  lll.'4':0.  S(i  Am.  St.  Kcp.  :M(>.  t'l  X. 
v..  10;'S:  Polihnan  v.  Dawson.  63  Kan.  471.  SS  Am.  St.  Kop.  -2^9.  o.'i 
Pac.   6S(>. 

(\)»,«.-i(f(-n7fiow.--A  benefit  to  tho  pr^^misor  or  .1  tlotrimont  te  tl-.o 
Vomisoo  constitutes!  a  consideration  for  a  promise:  .lusei'li  v.  S-ii'li. 
"9  Neb.  2.''i0.  42  Am.  St.  Kep.  571.  r>7  \.  W.  IOT:":  ^ti'^.alo  v.  M  mi- 
testiMito.  61  Tonn.  ;"0.  -Jf*  Am.  St.  Kejv  170.  :::!  Ail.  "M:  \".-w  !'  m- 
avor  Bank  v.  Bridgors,  98  N.  C.  67,  2  Am.  St.  Kop.  317,  3  S.  E.  SJr; 
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Hamer  v.  Sidway,  124  N.  T.  538,  21  Am.  St.  Eep.  693,  27  N.  E.  256. 
Mutual  and  concurrent  promises  are  sufficient  consideration  for  each 
other:  Gould  v.  Banks,  8  Wend.  562,  24  Am.  Dec.  90;  Babcock  v. 
"Wilson,  17  Me,  372,  35  Am.  Dec  263;  Davis  v.  Galloway,  30  Ind. 
112,  95  Am.  Dec  670. 


CASES 

IN  THB 

SUPEEME   COURT 

or 

LOUISIANA. 


STATE,  V.  BLACKMAN. 

[108  La.  121,  32  South.  334.] 

CRIMINAL  TRIALS.— A  District  Attorney  Should  not  Throw 

the  Weight  of  His  Personal  Influence  into  a  case  which  he  is  coa- 
ducting  by  announcing  his  individual  opinion  that  the  accused  de- 
served hanging,     (p.  379.) 

CRIMINAL  TRIALS— Improper  Remark  from  the  District 
Attorney. — On  a  trial  for  murder,  where  the  jury  has  a  discretion 
to  find  in  their  verdict  the  punishment  to  be  inflicted,  it  is  improper 
for  the  district  attorney  to  say  to  the  jury,  * '  if  there  is  a  man  uu 
that  jury  that  does  not  believe  this  man  ought  to  be  hung,  then  1 
say  he  is  a  weakling  not  possessed  of  the  proper  mauhood,  and  is 
unfit  to  sit  on  the  jury,"  and  if  an  objection  is  made  and  an  excep- 
tion reserved  to  this  line  of  argument,  and  it  is  not  retracted,  a 
judgment  of  conviction  awarding  the  death  penalty  should  be  re- 
versed,    (p.    379.) 

Walter  Guion,  attorney  general,  and  Hugh  Tnllis,  district 
attorney  (Lewis  Guion,  of  counsel),  for  the  appellee. 

John  Dale,  for  the  appellant. 

*2^  BLANCHARD,  J.  Defendant  was  indicted  for  murder. 
tried  by  jury,  found  guilty  and  sentenced  to  death.  He  ap- 
peals. 

In  the  course  of  his  closing  argument  for  the  state,  the  dis- 
trict attorney  said,  in  substance,  that  "if  there  is  a  man  on  that 
jury  who  does  not  believe  this  man  ought  to  be  hung,  tlion  1 
say  he  is  a  weakling,  not  po>?;osped  of  the  proper  manliood,  and 
is  unfit  to  sit  on  the  jury."  Counsel  for  tlie  accused  immedi- 
ately objected  to  this  language  as  ^'^  improper  and  prejudicial 
to  his  client,  and  reserved  a  bill  of  exception?  against  the  same. 

(u77) 
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Subsequently,  he  applied  for  a  new  trial  on  the  ground  that 
the  language  excepted  to  was  not  such  as  the  district  attorney 
could  legally  use,  and  that  it  was  calculated  to  prejudice,  and 
did  prejudice,  the  jury  against  the  accused.  On  the  trial  of 
this  motion,  the  district  attorney,  called  as  a  witness,  admitted 
lie  had  used,  substantially,  the  language  quoted,  but  that  it 
was  said  in  connection  with  an  admonition  to  the  jury  that 
each  of  them  had  sworn  he  was  not  opposed  to  capital  punish- 
ment. 

The  motion  being  overruled,  the  bill  of  exceptions  referred 
to  was  presented  and  signed.  It  is  considered  a  bill  taken  to 
the  language  objected  to,  and  to  the  court's  refusal  to  grant 
Ihe  new  trial  applied  for  on  that  ground.  After  quoting  the 
language  and  stating  the  accused's  objection  to  it,  the  bill  re- 
cites that  the  district  attorney  did  not  retract  what  he  had  said, 
nor  tell  the  jury  not  to  regard  the  same.  jSTeither  was  the  trial 
judge  asked  to  instruct  the  jury  not  to  regard  the  same,  and 
he  did  not  give  such  instruction.  It  is  also  stated  that  the  re- 
mark of  the  district  attorney  was  not  provoked  by  anything 
said  in  argmnent  by  counsel  for  the  accused.  The  bill  con- 
tains nothing  in  the  way  of  a  statement  by  .the  judge  himself. 

T?uling. — In  prosecutions  for  capital  crimes,  juries  in  this 
state  are  given  by  the  law  discretion  as  to  the  punishment  to 
be  inflicted  on  the  accused  found  guilty.  Thus,  a  verdict 
"fmiltv  as  charsred"  would  mean  the  infliction  of  the  death 
penalty;  while  a  verdict  "guilty  without  capital  punishment" 
would  mean  life  imprisonment  at  hard  labor.  It  is  the  only 
case-^prosecutions  for  capital  offenses — wliere  juries  are  per- 
mitted to  have  anything  to  do  or  say  with  regard  to  the  sen- 
tence to  be  pronounced  upon  persons  convicted  of  crime. 

In  a  murder  trial,  the  jury  may  be  convinced  of  the  guilt 
of  the  accused,  and  yot  there  may  be  somo  mitigating  cireum- 
stance,  or  other  consideration,  superinducing  to  the  infliction 
of  a  penalty  less  than  death.  The  law  ve^ts  this  power  of  miti- 
o-ation  in  the  jury,  and  not  the  judge.  They  must  be  left  free 
to  its  full  and  untrainmeled  exercise,  under  proper  instruction^; 
hv  the  court.  ^'^  It  is  not  for  the  district  attorn e v.  prosocuf- 
ins:  on  behalf  of  the  state,  to  harangue  tlie  jurv  as  to  tlie  pun- 
ishment that  should  be  metod  out  to  the  guiltv  cul]irit,  and 
toll  them,  in  substance,  that  if  thoy  do  not  briii.cr  in  a  verdiot 
that  will  hang  the  man,  instead  of  sondino:  him  to  th^^  lu'iii- 
t(miiarv,  thev  are  weaklino's.  devoid  of  manhood  and  hipkin,!:^ 
in  ihe  nnnlilios  noces:^ar\'  to  fit  them  for  the  proper  discharge 
of  the  duties  of  citizenship  relating  to  the  jury  service. 
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The  district  attorney,  in  this  case,  did  not  content  himself 
with  demanding  of  the  jury  that  they  find  the  accused  guilty; 
he  did  not  confine  himself  to  expressing  his  opinion,  based  or 
the  proof  administered,  of  his  guilt.  He  went  further.  He 
demanded,  under  penalty  of  his  scorn  and  contempt  if  they  did 
otherwise,  that  a  verdict  be  brought  in  that  would  hang  the 
man.  It  was  a  trenching  on  the  province  of  the  jury  not  per- 
missible. The  language  used  was  intemperate  and  improper. 
It  was  calculated  to  unduly  influence  the  jury  in  deciding  on 
the  punishment  to  be  inflicted  on  the  guilty  man — something 
with  which  the  prosecuting  officer  has  nothing  to  do.  If  thoy 
do  not  believe  he  should  hang,  the  district  attorney  expresses 
his  opinion  of  them  in  advance  that  they  are  weaklings.  If 
tliey  should  reacli.  in  their  consultations  in  the  juryroom.  the 
conclusion  he  should  not  be  consigned  to  the  gallows,  they  are, 
in  anticipation,  denounced  by  him  who  represents  the  state 
as  without  courage  or  manhood  and  unfit  to  discharge  one  of 
the  most  ordinary  of  the  duties  of  citizenship.  It  was  an  ap- 
peal to  the  jury  not  merely  to  reach  the  conclusion  of  guilt, 
which  was  proper,  but  an  admonition  to  them  that  they  would 
be  recreant  in  their  duty  if  they  returned  a  qualified  verdict, 
which  under  the  law  they  had  the  right  to  do,  and  as  to  which 
they  should  have  been  left  the  sole  judges,  unbiased  by  the  forc- 
ible assertion  of  the  prosecutor's  opinion. 

A  district  attorney  should  not  throw  the  weight  of  his  per- 
sonal influence  into  a  case  which  he  is  conducting  as  a  public 
officer  by  announcing  his  indivirlual  opinion  that  tlie  accused 
dc-orvcd  hanging:  State  v.  Mack,  45  La.  Ann.  1157,  14  South. 
141. 

In  State  v.  Jones,  51  I^.  Ann.  103.  24  South.  594.  it  was  stated 
that  where  a  prosecuting  officer  abuses  the  privilege  of  argu- 
ment to  the  manifest  prejudice  of  the  accused,  it  is  the  duty  of 
the  trial  judge  to  interfere,  and  if  he  *'"*  fails  to  do  so.  nnd 
the  impropriety  is  gross,  it  is  good  ground  for  reversal.  Wo 
must  hold  the  instant  case  comes  within  the  rule  thus  anuoun(Td. 
Though  the  district  attorney's  statement  was  objected  to  by 
counsel  for  the  accused,  it  does  not  appear  that  the  trial  judge 
interfered,  and  though  the  matter  was  by  the  exeontion  re- 
served called  specially  to  his  attention,  he  did  not  in  his  charge 
to  the  jury  refer  to  it  in  any  way. 

In  State  v.  Thompson.  106  La.  36fi,  30  South.  S07.  this  court 
said:  "There  is  ample  authority  in  support  of  the  doctrine  that 
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it  is  revorsible  error  for  the  trial  judge  to  fail,  of  liis  own  mo- 
tion, to  give  such  instructions  as  will  efface  from  the  minds 
of  the  jurors  the  impression  made  by  statements  of  counsel 
which  are  unauthorized  and  prejudicial,  and  there  are  many 
cases  in  which  it  has  been  held  the  wrong  done  is  not  remedied 
even  by  such  instructions." 

And  the  court,  in  that  case,  quoted  as  follows  from  Nelson  v. 
Welch,  115  Ind.  270,  16  N".  E.  634,  17  X.  E.  509:  "Where  the 
party  who  is  injured  by  the  wrong  calls  for  the  interventioji 
of  the  court,  upon  objections,  it  will  not  do  for  the  court  to  re- 
main silent,  leaving  the  matter  of  misconduct  with  the  offend- 
ing party  and  the  jury." 

The  Thompson  ease,  which  was  a  trial  for  murder,  is  the 
latest  expression  of  this  court  on  the  question  we  are  dealing 
with.  There  the  prosecuting  officer,  in  his  closing  argument, 
referring  to  the  widow  of  the  deceased  who  had  been  examined 
as  a  witness  for  the  state,  said:  "I  will  say  nothing  to  you  of  her 
six  fatherless  little  children."  Counsel  for  the  accused  objected, 
and  excepted  on  the  ground  that  no  evidence  had  been  offered 
relative  to  such  children.  No  action  was  taken  by  the  trinl 
judge  and  he  did  not,  either  at  the  moment  or  subsequently  in 
his  charge,  instruct  the  jury  to  disregard  the  unauthorized  r^^f- 
erence  complained  of.  The  verdict  and  sentence  were  set  aside, 
notwithstanding  no  demand  was  made  on  the  judge  by  counsel 
for  the  accused  for  instructions  to  the  jury  in  the  matter. 

Had  the  judge,  in  the  case  at  bar,  on  objection  made,  inter- 
fered, and  either  then,  or  later  in  his  charge,  instructed  the  jury 
that  the  district  attorney  had  no  right  to  use  the  language  com- 
plained of,  and  for  them  to  give  no  heed  to  it,  and  othcrvvi?o 
instructed  them  as  to  ^^'^  their  rights  and  duties  with  regard 
to  the  character  of  verdict  the  law  authorized  them  to  return, 
we  would  hold  that  this  saved  the  error  of  the  prosecuting  office 
from  vitiating  the  verdict.  But  in  the  absence  of  such  action 
by  the  judge  we  are  constrained  to  remand  the  case. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  ver- 
dict and  sentpnce  appealed  from  be  set  a^ide  and  that  the  case 
be  remanded  for  further  proceedings  according  to  law. 


Misconduct  of  Counsel  in  Arqumenf,  when  so  seriously  improper  as 
to  call  for  a  reversal  of  jiulj^^ment,  is  considered  in  the  monofrraphic 
note  to  McBonnld  v.  People,  9  Am.  St.  Eep.  .'5.59-570;  Kearney  v. 
State,  101  Ga.  803,  29  S.  E.  127,  65  Am.  St.  Rep.  344,  and  cases  cited 
in  the  cross-reference  note  thereto;  Haupt  v.  State,  lOS  Ga.  53,  75 
Am.  St.  T?ep.  19,  34  S.  E.  313;  "Rhodes  v.  Oommnnwenlth.  107  Ky. 
354,  ante,  p.  360,  54  S.  W.  170.     The  prosecuting  attorney  in  a  crim- 
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inni  trial  represents  the  majesty  of  the  people;  and,  having  no  re- 
sponsibility except  fairly  to  discharge  his  duty,  should  pu.t  himself 
vnder  proper  restraint,  and  should  not  go  beyond  the  evidence  or 
the  bounds  of  a  reasonable  moderation.  If  he  lays  aside  the  impar- 
tiality that  should  characterize  his  official  action  to  become  a  heated 
jiartisan,  and  by  vituperation  of  the  prisoner  and  appeals  to  preju- 
dice, seeks  to  procure  a  conviction  at  all  hazards,  he  ceases  properly 
to  represent  the  public  interest:  People  V.  Fielding,  158  N.  Y.  542, 
70  Am.  St.  Eep.  495,  53  N.  E.  497. 


PALMISANO  V.  NEW  ORLEANS  CITY  R.  R.  CO. 

[108  La.  243,  32  South.  364.] 

CHILDREN— Right  to  Lecture  and  Frighten  for  Misconduct. 

"Where  boys  in  the  streets  of  a  city  have  been  stealing  rides  by 
hanging  on  the  rear  end  of  a  gravel  train,  an  employS  in  charge 
thereof  is,  after  vainly  trying  to  make  them  desist  by  warning  and 
threats,  justified  in  catching  hold  of  and  lecturing  one  of  them  and 
frightening  him  by  threats  of  arrest  if  he  did  not  desist,     (p.  382.) 

CHILDREN  —  Injury  Caused  by  Frightening— Liability  for, 
Where  does  not  Exist. — If  an  employe,  for  the  purpose  of  causing 
boys  to  desist  from  hanging  on  the  rear  of  a  gravel  train  and  steal- 
ing rides,  catches  one  of  them,  threatens  him  with  arrest,  and  tells 
him  to  go  and  tell  his  playmates  that  the  first  one  caught  on  the  car 
will  be  locked  up,  and  the  boy,  on  being  released,  runs  away  in  a 
direction  opposite  that  in  which  it  was  suggested  he  should  go,  and 
runs  into  and  is  injured  by  another  train,  his  failure  to  see  it  ]>i-iil)- 
ably  being  caused  by  his"  fright,  no  recovery  for  his  injuries  cau 
be  had  against  the  employer,     (p.  384.) 

Boatner,  Dodds  &  Boatner,  for  the  appellee. 

Denegre,  Blair  &  Denegre,  for  the  appellant. 

2'*4  PRO VO STY,  J.  Salvator  Palmisano,  a  boy  seven  years 
and  nine  months  old,  and  two  other  boys,  were  stealing  a  ride 
by  hanging  on  to  the  rear  end  of  a  gravel-car  drawn  by  an 
eiectrie  street-car  on  defendant's  road  in  the  city  of  New  Or- 
leans. The  motorman  of  the  traction  ear,  who  had  been  con- 
siderably annoyed  by  the  like  conduct  of  these  and  other  boys, 
as  his  train  went  back  and  forth  that  day,  conceived  the  plan 
of  capturing  one  of  the  boys  to  lecture  him.  and  in  execution 
of  that  plan  turned  off  the  power  from  his  car,  put  on  tlie 
brake  and  beckoned  to  the  conductor  to  come  and  take  his 
place,  and,  when  the  car  was  about  to  come  to  a  stop,  slipped 
off  and  crouched,  and  as  the  rear  end  of  the  gravel-car  reached 
him,  caught  hold  of  the  Palmisano  boy.  He  stood  with  him 
between  the  raUs  of  the  track  up  which  the  gravel-car  had 
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just  passed  and  lectured  him,  holding  him  with  one  hand  and 
sliaking  a  finger  of  the  other  hand  at  him  the  while,  and  then 
turned  him  loose.  What  he  told  the  boy  was  this:  "Look  here, 
young  fellow,  you  have  been  jumping  on  this  car  every  time 
\ou  get  a  chance,  and  1  have  a  good  mind  to  have  you  arrested. 
Co  and  tell  all  your  playmates  the  first  one  I  catch  on  tliis  car 
1  am  going  to  lock  him  up." 

Alongside  this  track  was  another  track,  the  two  tracks  being 
four  feet  three  inches  apart;  on  this  other  track  an  electric 
street-car  was  coming.  The  boy,  as  soon  as  set  free,  scampered 
off,  running  toward  his  home,  in  the  direction  opposite  to  that 
in  which  the  gravel-car  had  gone  and  the  same  as  that  in  whirli 
the  car  on  the  other  track  was  coming.  His  course  tended  to 
converge  with  that  of  the  coming  car.  The  bystanders  and 
the  motorman  of  the  coming  car  seeing  the  danger  ^'^  of  a 
collision  hallooed  at  him,  but  too  late ;  he  came  in  contact  with 
the  side  of  the  car  just  aft  of  the  front  platform,  was  thrown 
down,  and  his  left  foot  crushed,  necessitating  amputation  just 
above  the  ankle. 

HoM^  far  the  spot  when  the  motorman  stood  when  he  held 
the  boy  was  from  the  spot  of  the  collision,  and  precisely  in 
what  direction  the  boy  started  to  run  when  he  was  released, 
and,  at  that  exact  moment,  how  far  off  was  the  down-coming 
car — these  are  the  points  on  which  the  testimony  conflicts. 
This  testimony  cannot  be  reconciled,  and  the  analyzing  of  it 
would  serve  no  useful  purpose.  The  efforts  of  plaintiff  hnve 
tended  to  abbreviate  the  distances  so  a.s  to  bring  the  act  of  the 
motorman  and  the  accident  in  closer  relation,  and  those  of  the 
defendant  have  tended  to  the  contrary,  so  as  to  give  greator 
scope  to  the  agency  of  the  boy;  and  with  the  same  ends  in 
view  the  plaintiff  would  have  the  course  of  the  boy  as  dir.et 
across  the  course  of  the  car  as  possible,  and  defendant  the  con- 
trary. The  boy  ran  far  enough  to  give  tiinc  to  the  bystandors 
and  to  the  motorman  of  the  descending  car  to  halloo  at  hiin, 
and  to  hope  that  there  was  yet  time  for  him  to  change  liis 
course;  this  shows  that  mere  distance  and  time  are  not  con- 
trolling elements,  or  even  necessarily  important  elements  in  ih.e 
problem. 

The  view  we  take  of  the  case  is  that  the  descending  car  was 
blameless,  as  plaintiff  admits;  and  that  the  motorman  of  the 
traction  car  did  nothing  but  his  duty,  and  did  not  do  it  in  an 
improper  manner.  The  theory  of  the  plaintiff  is  that  the  cliilrl 
was  80  frightened  by  the  acts  of  the  motorman  that  for  tlie 
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time  being  lie  had  lost  hi>  wits,  and  that  in  a  dazed  ami  be- 
wildered condition  he  instinctively  made  for  home,  his  course 
thereto  lying  across  the  path  of  the  car,  and  that  the  motor- 
man,  by  detaining  the  child  until  the  down-coming  car  was 
close  and  the  danger  from  it  imminent,  and  then  suddenly 
turning  him  loose,  in  the  face  of  the  car,  as  it  were,  was  guilty 
of  negligence. 

If  it  be  true' that  the  child  was  so  frightened  as  to  lose  his 
wits,  is  the  motorman  responsible,  when  he  did  no  more  to  him 
than  what  Avas  the  proper  thing  to  do?  Had  he  exercised  undue 
severity,  either  in  act  or  language,  then  might  some  fault  at- 
tach to  him,  but  he  simply  caught  and  held  the  child— admit- 
tedly the  proper  thing  to  do — and  lectured  him  with  modera- 
tion— again  the  proper  thing  to  do.  We  do  not  see  how  fault 
could  attach  to  him  on  that  score. 

-■*^  To  say  that  he  should  have  held  the  child  longer  than 
was  necessary  for  the  purpose  of  the  lecture,  or  that  he  should 
have  carried  him  away  from  a  place  so  near  to  a  track  on  which 
an  electric- car  was  either  going  to  pass,  or  in  the  act  of  passing, 
is  to  look  at  the  situation  from  the  standpoint  of  what  has  hap- 
pened, and  not  from  the  standpoint  of  what,  under  the  cir- 
cumstances, was  likely  to  happen;  or  of  what  the  motorman, 
under  the  circumstances,  had  reasonable  grounds  for  supposing 
might  happen.  PTere  was  a  street  urchin  who  that  very  day 
had  been  getting  on  and  off  this  gravel-car  every  time  it  sped 
by;  was  the  motorman  to  suppose  for  a  single  instant  that  this 
boy,  who  had  been  accomplishing  these  car-riding  feats  all  day, 
would  be  likely  to  run  into  a  passing  car  if  turned  loose  near 
a  car  track?  So  far  as  the  impressionability  or  timidity  of  the 
boy  is  concerned  the  motorman  had  the  perfect  right  to  deal 
with  him  as  with  any  other  street  gamin  caught  in  the  same 
way;  and  the  average  street  gamin  is  not  usually  bereft  of  his 
wits  by  being  held  without  violence  and  being  told  that  future 
punishment  shall  be  visited  on  him  in  case  he  renew  his  offense. 
By  continuing  to  catch  on  to  this  car  and  holding  onto  it  all 
that  day.  despite  remonstrances  and  threats  of  the  motorman 
and  of  the  conductor,  this  boy  had  made  full  proof  of  his  pos- 
sessing the  usual  assurance  and  brazenness  of  the  street  gamin. 

That  the  boy  forgot  himself  is  clear,  and  that  the  act  of  the 
motorman  contributed  to  cause  the  forgetfulness  is  also  clear; 
but  those  acts  were  links  in  the  chain  of  events,  and  were 
themselves  brought  on  as  the  legitimate  or  natural  conse- 
quences of  the  fault  of  the  boy  in  catching  onto  the  car,  and 
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of  :iic  fault  of  the  parents  of  tlie  bo}^  in  letting  him  indulge 
in  that  dangerous  amusement.  By  the  way,  the  house  of  the 
parents  was  close  by,  facing  on  the  same  street,  so  that  they  had 
a  full  opportunity  that  day  of  witnessing  the  boy's  dangerous 
pastime. 

We  cannot  hold  defendant  responsible. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  lower  court  be  set  aside  and  that  the  plaintiff's 
suit  be  dismissed,  with  costs  in  both  courts. 

Breaux,  J.,  concurs  in  the  decree. 


It  is  not  Within  the  Scope  of  an  Employb's  authority,  to  whose  cus- 
tody his  master's  property  has  been  confided,  to  undertake  to  secure 
it  from  future  injury  by  chastising  persons  who  have  done  damage 
to  it  in  the  past.  Thus,  if  a  servant  punishes  a  boy  for  breaking 
his  master's  ax,  the  master  is  not  liable  for  the  assault:  Brown  v. 
Boston  Ice  Co.,  178  Mass.  108,  86  Am.  St.  Rep.  469,  59  N.  E.  644. 
And  a  master  is  not  answerable  where  his  servant,  in  frightening 
Rwav  trespassing  bovs,  injures  a  boy  who  is  not  engaged  in  the  mis- 
chief: Guille  V.  Campbell,  200  Pa.  St.  119,  86  Am.  St.  Eep.  705,  49 
AtL   938. 


LINDSEY  V.  TIOGA  LUMBER  COMPANY. 

'[108  La.  468.  32  South.  464.] 

JURY  TRIAL.— When  a  Juror  Becomes  so  111  During  the  Trial 
of  a  Civil  Case  that  he  is  unable  to  attend,  the  court  may  cause 
additional  jurors  to  be  summoned,  and  require  one  of  them  to  bo 
selected  to  take  the  place  of  the  juror  disabled,  and  then  order  the 
trial   to   proceed   de  novo.      (p.   886.) 

MASTER  AND  SERVANT— Minor  Employe  Injured  Through 
Failure  to  Instruct.  A  minor  employ^,  who  is  set  to  work  where  the 
work  of  his  ooeinployes  made  it  necessary  for  hia  protection  that  ho 
should  have  been  informed  that  an  error  on  their  part  would  carry 
"vrith  it  danger  to  him,  and  have  been  told  of  this  possible  danger  and 
the  means  of  guarding  against  it,  and  if,  by  reas()n  of  not  being 
BO  told,  he  ig  injured,  his  employer  is  liable,      (p.  389.) 

•  MASTER  AND  SERVANT— Failure  of  Fellow-servant  to  In- 
struct Inexperienced  Employe. — A  master  cannot  escape  liability  for 
ah  injury  suffered  by  a  minor,  inexperienced  employ^,  from  the  fail- 
ure to  warn  him  of  the  dangers  of  his  employment,  and  to  instruct 
him  how  to  avoid  them,  on  the  ground  that  such  failure  was  due  to 
the  fault  or  neglect  of  a  fellow-servant,     (p.   389.) 

MASTER  AND  SERVANT— Punitive  Damages.— In  an  action 
hv  the  parents  of  a  minor,  whose  injuries  and  death  were  due  to  his 
inexperience  in  the  employment  to  which  he  was  put,  and  the  failure 
to  warn  him  of  the  attendant   danger,   the  jury,   in  estimating  the 
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damages,  should  not  act  arbitrarily,  nor  award  vindictive  or  punitive 
damages.  In  this  case  a  verdict  of  five  thousand  dollars  was  re- 
duced by  the  appellate  court  to  two  thousand  five  hundred  dollars, 
(p.  391.) 

Wallace  &  Moss  and  Kyan  &  Blackman,  for  the  appellees. 

White  &  Thornton,  for  the  appellant. 

■*''**  NICHOLLS,  C.  J.  Before  reaching  the  merits  we  have 
to  dispose  of  a  question  raised  by  a  bill  of  exceptions  which 
we  find  in  the  record  taken  '*''^  by  defendant.  The  bill  re- 
cites that  on  the  trial  of  the  cause  after  a  jury  of  twelve  had 
been  impaneled,  the  pleadings  read,  testimony  partially  ad- 
duced and  the  trial  proceeded  with  for  one  day,  that  on  the 
morning  of  the  second  day  one  of  the  jurors,  who  had  been 
sworn  in  the  case,  was  reported  sick,  and  unable  to  attend  court, 
whereupon  the  presiding  judge  ordered  that  additional  jurors 
be  summoned  as  in  case  of  talesmen  to  supply  the  place  of 
the  said  Charles  Turner,  to  which  ruling  counsel  for  defendant 
objected  on  the  ground  (see  Moffet  v.  Koch,  106  La.  371,  31 
South.  40),  that  it  was  incompetent  after  a  jury  had  been  im- 
paneled, a  part  of  the  testimony  adduced  and  the  trial  pro- 
ceeded with,  to  discharge  a  juror  and  select  another  to  proceed 
in  his  place,  which  objection  was  overruled  for  the  following 
reasons: 

"By  the  Court.  Charles  Turner,  one  of  the  jurors,  was  too 
ill  to  attend  court,  being  confined  to  bis  room  with  fever,  and 
so  notified  the  court.  The  court  ordered  an  additional  juror 
to  serve  in  the  place  of  the  said  Turner.  One  juror  was  ofTered 
and  both  parties  accepted  him  and  the  otlun'  jurors  were  sworn 
over.  I  ordered  the  case  to  be  proceeded  witli  de  novo  by 
roading  the  pleadings  and  inlreidncing  tlic  evidence.  The  au- 
thority to  do  this  on  the  application  of  eiiher  plaintiff.  T  think, 
is  fully  recofrnized  by  the  authoriiies.  particularly  the  decisions 
of  our  supreme  court,  in  Follin  v.  Foucluu'.  8  La..  o()o--")(!5.  and 
State  V.  'Moncla,  :')9  La.  Ann.  8(;s\  2  South.  81 !.  and  authoriii(>s 
there  referred  to.  Unless  this  power  can  be  exerci.-(Ml  1\v  a 
judge  a  civil  jurv  case  could  he  protracted  almost  indefinitely 
at  great  costs,  delay  and  inconvenience  to  liti'janis  and  wit- 
nesses. '^I'hero  can  lie  no  rc^JuKiug  injury  to  defctuhmt.  and  in 
this  case  both  plaintilf  and  defendant  accc])ied  the  additional 
juror." 

Counsel  of  defendant,  before  us,  questions  siinply  tlie  right 
and  power  of  the  court,  under  the  circuin-tancos  shown,  to 
have  substituted  a  vio^v  iuror  for  the  si(dc  one  without  his  con- 
Am.    St.    RPD.,    Vcl.    ^-2-2') 
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sent.  If  the  substitution  itself,  he  says,  was  legal  he  has  no 
cornplaint  to  urcre  against  the  regularity  of  the  subsequent  pro- 
ceedings. He  argues  that  the  trial  could  not  have  legally  pro- 
ceeded in  the  absence  of  the  juror,  that  therefore  the  situa- 
tion forcedly  required  either  that  the  jury  should  be  entirely 
discharged  and  matters  taken  such  shape  thereafter  as  would 
follow  legally  as  the  result  of  a  mistrial,  or  that  the  case  should 
either  be  postponed  or  continued  to  await  the  result  of  the 
juror's  illness.  He  says  he  does  not  claim  the  right  to  select 
any  particular  juryman,  but  the  jury  being  complete,  '*'^  ac- 
cepted and  sworn  and  the  case  entered  into,  he  had  the  right 
to  insist  upon  retaining  him. 

We  have,  on  a  number  of  occasions,  stated  that  the  right  of 
litigants  in  respect  to  jurors  is  not  a  right  of  selection,  but  of 
rejection.  The  claim  urged  here  is  one  of  "retention."  That 
the  court  had  the  power  and  right  to  have  made  the  substitu- 
tion, if  done  with  counsel's  consent,  is  not  denied;  it  is  not, 
therefore,  the  "authority"  of  the  court  which  is  impugned,  but 
the  circumstances  under  which  this  authority  was  exercised. 
Defendant  did  not  seek  to  have  the  juror  retained  through 
a  demand  to  have  the  trial  either  temporarily  postponed 
or  continued.  Had  he  made  a  demand  to  that  effect,  we  as- 
sume it  would  have  been  acceded  to.  This  was  the  only 
form  under  which  "retention"  of  the  juror  could  be  made 
to  take  the  shape  of  a  "right,"  for  this  asserted  right  would 
have  disappeared  at  once  before  the  unquestionable  author- 
ity of  the  court  to  have  discharged  the  jury:  Henry  v.  State, 
4  Humph.  270.  When  counsel  did  not  urge  his  right  to 
a  postponement  or  a  continuance  of  the  case,  we  think  he  lost 
his  vantage  gronnd.  and  left  the  action  taken  by  the  court  free 
from  any  roasonablo  complaint:  Thompson  &  ^Merriam  on 
Juries,  c.  13,  sec.  273. 

The  person  injured  in  this  case  Avas  a  youth  seventeen  years 
of  age.  difTcring  in  no  particular  respect  from  boys  of  that 
age.  The  evidence  shows  that  he  was  utterly  unfamiliar  with 
the  machinery  of  a  sawmill.  He  had  been  emploved  at  the 
mill  onlv  some  seven  or  eight  days,  his  employment  boin<r  out- 
side, in  the  yard.  as-istini  m  taking  logs  from  the  pond.  On 
the  morning  upon  wliiob  ho  was  injured,  the  mill  beimj  short- 
handed,  he  was  callod  from  this  work  into  the  mill  by  the  fore- 
man of  the  establishment,  and  as^iirnr'd  to  tho  work  at  which 
ho  wa'^  i-nii-Tod  vi^b^nf  a'"'v  "'^"n^'U'n?  or  incfrnpfionp  whatever. 
Counsel   of  defendant   in   their  brief  say:   There  was  nothing 
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in  his  mental  or  physical  condition  that  called  for  any  particu- 
lar instruction  or  warning,  considering  the  nature  of  the  work 
that  the  foreman  called  on  him  to  perform,  that  work  not  be- 
ing connected  with  the  handling  or  directing  the  movement 
of  any  machinery.  As  to  the  danger  of  that  position,  that 
question  is  so  closely  connected  with  the  manual  duties  to  be 
performed,  that  they  must  be  considered  together.  The  place 
was  what  is  known  in  sawmills  as  the  "hole"  or  "box,"  and  is 
shown  to  be  a  necessary  place  in  all  sawmills,  and  in  area  was 
about  six  to  by  three  feet,  ^''^  which  area  could  be  lengthened 
by  pushing  up  a  movable  barrier.  There  was  room  enough 
in  it  for  the  needs  of  the  workmen  standing  there,  and  it  was 
properly  located  and  constructed. 

The  work  to  be  done  there  by  Lindsey  (the  deceased)  was 
to  assist  in  removing  plank  that  was  passing  down  the  live  rol- 
lers and  placing  them  on  a  platform  from  whence  they  could 
be  sent  to  an  instrument  called  the  "edger,"  when  necessary, 
though  Lindsey's  duty  ended  when  the  plank  was  placed  upon 
the  platform.  In  the  performance  of  this  work  he  was  as- 
sisted by  another  workman,  a  man  named  Womack,  who  also 
managed  what  is  called  the  "cut-off  saw"  at  his  end.  The 
method  by  which  Lindsey  worked  was  to  insert  a  hook  into 
the  end  of  the  plank  and  pull  it  forward  on  to  the  platform 
mentioned.  He  did  not  have  to  lift  the  plank,  but  simply  to 
pull  it  forward,  while  AVomack  did  the  same  at  his  end.  There 
was  no  possibility  of  this  live  roller  beinsi  blocked  up  with 
lumber  by  not  removing  it,  for  if  the  lumber  on  it  was  not 
touched,  it  would  pass  on  and  fall  into  a  space  prepared  for 
it  underneath  the  mill,  the  roller  working  somewbit  after  the 
principle  of  a  cane  carrier  in  sufrar-mills.  And  it  seems  that 
it  was  only  the  lighter  lumber,  like  plank,  that  was  to  be  re- 
moved when  it  was  desired  to  saw  or  trim  them,  the  heavy 
pieces  being  carried  on  and  otherwise  disposed  of.  It  can  be 
readily  concluded  that  the  task  assigned  to  T^iindsey  did  not  re- 
quire the  exercise  of  any  special  strength  and  this  is  the  opin- 
ion expressed  by  all  the  witnesses. 

As  to  the  degree  of  skill  and  experience  required  to  perform 
the  work,  there  is  variance  in  the  testimonv,  but  tlie  lh-*  at  i)r(^- 
ponderance  of  it  is  on  the  side  that  it  did  not  reouir.^  oithor 
skill  or  previous  exporion'^e ;  that  it  was  not  n  eoTu^->lif'-itod  case 
to  work  at  and  did  not  rnqniro  anv  snecinl  skill,  tlm  dutv  con- 
sistinfr  in  picking  up  t^^e  ond  of  a  plank  and  movine  it  nroperlv  ; 
also  that  Lindsov  had  been  there  loncc  enough  to  know  how  to 
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catch  the  end  of  the  plank  and  move  it.  Lindsey  was  not 
placed  in  charge  of  any  machinery  dangerous  or  otherwise.  He 
had  nothing  to  do  with  the  saws  and  was  not  injured  by  them. 
His  work  consisted  simply  in  pulling  one  end  of  plank  from 
the  live  rollers  as  it  reached  him  and  placing  it  on  a  platform 
by  his  side,  in  order  for  it  to  be  sawed  by  another  man,  and  it 
was  not  the  live  rollers  from  which  he  was  taking  the  plank 
that  injured  him.  Either  Lindsey  was  negligent  about  the  at- 
tention to  do  liis  duties  at  ^'■*  that  particular  time  or  that 
Womack  failed  to  be  as  careful  as  he  should  have  been.  In  the 
first  event,  the  doctrine  of  contributory  negligence,  and  in  the 
second,  the  fellow-servant  doctrine  barred  recovery.  In  either 
event  the  plaintiff  could  not  recover.  If  there  was  danger,  it 
was  plain  and  open  to  view  and  easily  avoided  with  ordinary 
<?are.  Lindsey  had  been  working  long  enough  to  be  well  ac- 
quainted with  it.  Lindsey  himself  sought  the  work  upon 
which  he  was  employed. 

We  are  satisfied  from  the  evidence  that  the  place  at  which 
Lindsey  was  set  to  work,  and  that  the  work  to  which  he  was 
assigned  were  both  dangerous  and  required  some  experience, 
and  called  for  notice  or  warning  of  the  dangers  to  which  a 
person  employed  in  that  place  and  that  work  would  be  exposed. 
Several  of  defendant's  own  witnesses  testified  as  to  the  danger 
both  of  the  place  and  of  the  work  and  to  the  necessity  of 
knowledge  and  experience,  and  one  of  the  workmen  engaged  at 
the  "cdger"  urged  and  warned  the  young  lad  not  to  do  the 
work,  without  specifying,  however,  what  the  danger  was,  or 
giving  any  insimctions.  It  is  useless  and  irrelevant  to  discuss- 
v.'hat  the  danger  of  this  particular  place  or  what  the  danger  of 
this  particular  work  w;is  relatively  to  the  danger  of  other  places 
or  other  work  about  a  sawmill ;  also  v.-hether  the  mill  was  short- 
handed  that  morning  or  Lindsey  sought  the  work.  We  have  to 
confine  ourselves  to  this  special  place  and  work. 

It  is  very  true  that  Lindsey  was  not  plar-ed  in  rhnrge  of  a 
saw  and  did  not  operate  machinery  himself,  and  also  true  that 
he  was  not  injured  directly  by  tho  livp  rollers  from  which  he 
look  the  planks,  but  he  was  snrronndcd  by  maphinery  opf^ratod 
hx  other  parties  and  he  was  injured  bv  being  thrown  violontly 
into  the  machinery,  at  the  edger  which  was  at  his  side  or  be- 
hind him  by  being  struck  by  a  ])lank  thrcnvn  from  iho  live 
rollers  by  not  being  judiciously  or  skillfully  handled  by  Wo- 
mack and  himself,  jointly,  or  In-  one  or  the  ofh.pr.  Dofendjint 
araues  that  if  the  injury  was  occasioned  by  the  negligence  and 
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fault  of  Womack,  the  action  would  necessarily  be  barred  by  the 
fellow-servant  doctrine,  and  if  it  was  occasioned  by  Lindsey's 
own  negligence  his  father  and  mother  could  not  recover.  If 
the  work  on  which  these  parties  were  engaged  was  such  as 
made  it  necessary  for  Lindsey's  protection  for  him  to  bo  in- 
formed that  the  slightest  error  '*'^^  on  the  part  of  his  fellow- 
workman  would  carry  with  it  great  danger  to  himself,  and  that, 
therefore,  he  should  specially  watch  all  his  movements  and 
guide  his  own  actions  and  conduct  by  them,  defendant's  com- 
pany's foreman  would  certainly  not  be  justified  in  permitting 
Lindsey  to  go  to  work  under  the  impression  and  belief  that  it 
made  no  particular  difference  whether  the  two  ends  of  the 
planks  taken  from  the  live  rollers  should  be  taken  ofT  simul- 
taneously or  not.  If  the  effect  of  a  failure  on  the  part  of 
either  Womack  or  himself  to  seize  the  two  ends  of  a  plank 
simultaneously  would  be  to  throw  one  of  the  two  ends  of  the 
plank  crosswise,  so  as  to  be  caught  up  by  heavy  timbers  passing 
down  the  rollers  and  thrown  violently  back  against  the  man 
opposite  to  it  and  pushing  him  into  the  edger  machinery,  he 
should  certainly  have  been  informed  of  this  possible  or  prob- 
able danger  so  as  to  guard  against  it.  If  by  reason  of  not  hav- 
ing this  information  and  not  taking  the  precautions  for  safety 
which  he  would  have  taken  had  he  known  it.  he  receives  injury, 
his  employer  is  liable  to  him,  not  for  the  fellow-servant's  fault, 
but  for  his  own  fault  in  not  giving  him  proper  information 
and  warning.  The  fault  of  the  fellow-servnnt  would  be  simply 
the  occasion  giving  rise  to  the  master's  liability,  the  cause  of 
the  liability  would  be  his  own  direct  individual  fault.  If  the 
injury  to  Lindsey  should  have  resulted  from  his  own  act  of 
omission  or  commission,  it  would  by  no  manner  of  moans  fol- 
low that  his  employer  would  be  relieved  from  liabilitv  bv  reason 
of  that  fact.  An  act  unskillfully  or  imprudently  done  is  not 
necessarily  a  fault  on  the  part  of  the  person  who  does  it.  The 
unskillful  or  imprudent  doing  of  ihe  act  may  be  imputable  n< 
a  fault  to  some  one  olse  who  was  charged  with  the  legal  diity  of 
preventing  or  guarding  against  the  omission  to  do  so.  giving: 
rise  to  a  legal  cause  of  action  against  him  by  the  very  party  who 
committed  the  unskillful  or  imprudent  act. 

We  are  of  the  opinion  that  the  decensod  was  not  given  flip 
information  and  warning  he  was  entiiloil  to  recoivo  from  ilio 
defendant  company,  his  omployer.  and  that  the  injurv  receivod 
by  him  was  the  result  of  tliat  fact,  and  that  the  conclusions  of 
the  jury  and  the  court  on  those  points  were  correct. 
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We  now  turn  our  attention  to  the  amount  of  damages  which 
plaintiffs  demand.  This  is  a  matter  difficult  to  fix  in  a  case 
where  each  and  every  factor  which  goes  to  make  up  the  sum 
total  is  uncertain  and  '*'''*'  problematical.  The  deceased  was 
a  youth  of  seventeen  years.  When  we  come  to  estimate  dam- 
ages upon  what  would  have  been  his  length  of  life,  we  deal 
largely  in  conjecture,  for  there  are  many  matters  as  to  whicli 
no  testimony  can  be  adduced.  For  instance,  we  can  form  no 
idea  as  to  the  occupations  which  he  might  have  engaged  in, 
the  climate  of  the  places  in  which  he  might  have  been  called 
on  to  reside,  his  special  habits  and  character  as  they  would 
be  developed  later.  We  do  not  know  whether  he  would  have 
returned  to  his  parents,  and,  if  so,  how  long  he  would  have  re- 
mained with  them,  nor  can  we  form  any  idea  as  to  the  extent 
he  would  have  recognized,  in  fact,  his  various  duties  toward 
them  or  been  able  financially  to  carry  them  out.  The  evidence 
shows  that  he  had  absented  himself  from  his  home  and  his 
parents  knew  nothing  of  his  whereabouts.  As  matters  stood 
at  his  death,  he  was  practically  no  assistance  to  them.  When 
we  come  to  consider  the  grief  and  sorrow  of  a  parent,  if  they 
be  allowable  at  all  as  elements  of  damage,  how  are  they  to  be 
tested  and  how  are  they  possibly  to  be  gauged?  Plaintiffs  do 
not  sue  upon  a  derivative  action  from  their  son,  but  upon  a 
direct  cause  of  action  in  themselves  conferred  by  law.  Our 
Civil  Code,  in  article  1934,  declares,  in  matters  of  contract,  the 
general  rule  to  be  that  damages  are  the  amount  of  the  loss  the 
creditor  has  sustained,  or  of  the  gain  of  \vbioh  be  has  been  de- 
prived, but  that  there  are  cases  in  which  damages  may  be  as- 
sessed without  calculating  altogether  on  the  pecuniary  loss  to 
the  party,  instancing  ''where  the  contract  has  for  its  object  tlie 
gratification  of  some  intellectual  enjoyment,  whether  in  reli- 
gion, in  morality  or  taste,  or  some  congenial  or  legal  gratifica- 
tion." As  to  these,  the  article  says  "though  these  are  not  ap- 
preciated in  money  by  the  parties,  yet  damages  are  due  for 
them  by  each;  a  contract  for  a  religious  or  charitable  founda- 
tion, a  promise  of  marriar^e,  or  an  nngafrement  for  a  work  of 
some  of  the  fine  arts,  arc  objects  and  examples  of  this  rule."  Tt 
then  adds:  "In  the  assessment  of  damages  under  this  rule,  as 
well  as  in  cases  of  offenses,  quasi  offenses  and  ronfrar-ts,  much 
discretion  must  be  left  to  the  judcre  or  jury,  while  in  others 
thev  have  none,  but  are  bound  to  cive  such  damages  under  the 
above  rules  as  will  fullv  indemnify  the  creditor  whenever  the 
contract  has  been  broken  by  the  fault,  negligence,  fraud  or  bad 
faith  of  the  debtor." 
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In  Downing  v.  Morgan's  etc.  Ry.  etc.  Co.,  101  La.  523,  29 
South.  207, we  referred  to  this  subject  saying,  that  though  much 
had  to  be  left  to  the  discretion  of  the  judge  '*''''  or  jury,  under 
this  article,  they  should  not  act  arbitrarily  in  the  matter.  We 
do  not  think  this  is  a  case  entitling  plaintiff  to  vindictive  or 
punitive  damages. 

We  think  it  due  to  the  defendant  to  say  that  the  charges 
made  of  attempted  concealment  of  the  death  of  the  son  and  of 
disregard  of  what  was  called  for  in  the  premises  by  feelings  of 
humanity  are  not  only  not  sustained,  but  that  the  evidence  es- 
tablishes commendable  conduct  on  their  part.  The  parents  of 
the  youth  were  unknown  to  the  defendant,  and  he  did  not 
seem  disposed  to  give  information  on  the  subject.  The  defend- 
ant had  him  conveyed  with  proper  assistance  to  the  Charity 
Hospital  at  New  Orleans  to  be  attended  to,  and,  upon  his 
death,  furnished  a  neat  coffin,  caused  him  to  be  buried  in  a 
proper  cemetery  and  paid  all  the  expenses. 

The  verdict  returned  is  for  too  large  an  amount.  The 
amount  should  be  reduced.  For  the  reasons  assigned,  it  is  or- 
dered, adjudged  and  decreed  that  the  judgment  appealed  from 
be,  and  the  same  is,  amended  by  reducing  the  amount  of  the 
judgment  to  two  thousand  five  hundred  dollars,  and  as  amonded 
it  is  hereby  affirmed.  Costs  of  appeal  to  be  borne  by  the  ap- 
pellee. 

Provosty,  J.,  dissents. 

Rehearinsr  refused. 


When  a  Juror  Becomes  Sick,  the  court  may  diseTiarge  the  jury: 
State  V.  Smith,  44  Kan.  75,  21  Am.  St.  Kep.  266,  24  Pac.  84. 

Infant  Employes  are  Entitled  to  Warning  of  dansrer.  which,  on  ac- 
count of  their  youth  and  inexperience,  they  do  not  fully  comprehend. 
If  such  warning'  is  not  ffiven,  or  is  inadequate,  the  master  is  in  fnult 
and  must  answer  for  the  consequences:  Omaha  Bottlincr  Co.  v.  Theiler, 
59  Neh.  257,  80  Am.  St.  Eep.  673,  80  N".  W.  821:  Addicks  v.  Christoph, 
62  N.  J.  L.  786.  43  Atl.  106.  72  Am.  St.  Rep.  687,  and  cases  cited  in 
the  cross-reference  note  thereto;  O'Connor  v.  Oolden  Gate  efo.  "Nffa. 
Oo.,  135  Cal.  537.  67  Pac.  966,  87  Am.  St.  Eep.  127,  and  cases  cited  in 
the  cross-reference  note  thereto.  And  he  cannot  relieve  himself  from 
responsibility  by  showing^  that  he  delegrated  the  performance  of  his 
dutv  to  another  servant,  who  was  at  fault  in  performinr^  it:  Newbury 
V.  Getchel,  100  Iowa,  441,  62  Am.  St.  Eep.  582,  69  N.  W.  743. 
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STATE  V.  LAND. 

[108  La.  512,  32  South.  433.] 

EXECUTION— Exemptions  in  Favor  of  Laborers.— A  statute 
exempting  "laborers'  wages"  does  not  apply  to  the  wages  of  a  loco- 
motive engineer  in  charge  of  a  passenger  train,     (p.  392.) 

David  Thompson  Land,  for  the  relator. 

Respondent  Land  pro  se  (Leonard,  Randolph  &  Randall,  of 
counsel). 

^*^  BREAUX,  J.  Exemption  vol  non  from  seizure  for 
debt  of  the  wages  of  a  locomotive  engineer  under  the  provisions 
of  Statute  79  of  1876,  ^*^  amending  and  re-enacting  article 
644  of  the  Code  of  Practice,  is  the  issue  before  us  for  decision. 

A  mechanical  engineer  running  a  passenger  train  is  one  who 
possesses  skill  and  expertness.  His  position  is  highly  responsi- 
ble and  requires  judgment,  attention  and  the  conscientious  dis- 
charge of  duty.  His  character  and  reputation  are  fair  sub- 
jects of  inquiry  when  he  presents  himself  for  employment  as 
well  as  the  training  and  experience  he  has  had. 

The  statute  exempts  'laborer's  wages,"  a  term  of  very  broad 
meaning,  it  is  true,  but  it  remains  that  the  skilled  mechanic 
thoroughly  versed  in  all  the  details  and  intricacies  of  his  art 
is  not  to  be  compared  with  a  laborer  who  hires  himself  out  to 
serve  on  plantations  or  to  work  and  toil  in  manufactories  a?  a 
mere  servant,  subject,  without  question,  to  the  will  and  direc- 
tion of  the  master.  The  former  is  frequently  consulted  in 
matters  of  the  utmost  importance  and  his  suggestions  nearly 
always  considered  and  heeded. 

We  are  only  concerned  with  the  words  "laborer's  wages,'* 
and  whether  or  not  the  wages  of  the  master  mechanic  in  charge 
of  a  passenger  train  are  exempt. 

We  do  not  think  they  are ;  and  in  our  view  he  is  not  a  laborer 
within  the  meaning  of  the  statute.  To  illustrate,  we  will 
mention  that  hh  coal  hoavor  who  throws  over  the  coal  from 
the  bin  to  the  furnace  is  exempt,  but  not  the  mechanic,  wliosc 
knowledge,  trained  eye  and  band  are  relied  on  to  protect  the 
hundreds  of  passengers  whose  safety  depend  on  his  sl<il!  and 
duty  intelligently  jicrforrned.  lie  commands  those  about  him 
whenever  necessary  in  the  performance  of  his  work.  He  is  an 
employe,  and  not  a  mere  laborer,  lie  is  not  a  mere  laborer 
anv  more  than  the  liighlv  i rained  cleclrical  engineer  or  any 
other  trained  tradesman  who  receives  salary  or  wages. 


11)01-1902.]  State  v.   1>a\d.  393 

The  following  is  an  authority  in  point:  "Artifirers.  handi- 
craftsmen, or  miners,  etc.,  do  not  necessarily  or  properly  fall 
under  the  denomination  of  laborers,  there  being,  as  I  take  it,  a 
known  distinction  between  a  journeyman  in  any  art,  trade,  or 
mystery  or  other  workmen  employed  in  the  different  branches 
of  it  and  a  laborer":  Lowther  v.  Radnor,  8  East,  124. 

Referring  to  Webster's  definition,  it  is  said  that  a  laborer  is 
one  who  works  at  a  toilsome  occupation,  a  man  who  does  work 
requiring  little  ^^^  skill,  as  distinguished  from  an  artisan:  IS 
Am.  &  Eng.  Ency,  of  Law,  2d  ed.,  71,  and  authorities  cited 
in  support  of  note  4;  jMissouri  R.  R.  Co.  v.  Baker,  14  Kan.  5G3. 
A  civil  engineer  is  not  a  laborer  or  workman:  Pennsylvania 
etc.  Co.  V.  Leuffer,  84  Pa.  St.  168,  24  Am.  Rep.  189. 

Worcester  defines  a  laborer  to  be  "one  who  labors";  one  reg- 
ularly employed  at  some  hard  labor;  a  workman;  an  operative; 
often  said  of  one  who  gets  a  livelihood  by  coarse  manual  labor 
as  distinguished  from  an  artisan  or  professional  man. 

"Clerks,  agents,  cashiers  of  banks,  and  all  that  class  of  em- 
ployes where  employment  is  associated  with  mental  labor  and 
skill  were  not  considered  laborers."  citing  Savannah  etc.  R.  R. 
Co.  V.  Callahan,  49  Ga.  511;  Oliver  v.  Boehm,  63  Ga.  172; 
Richardson  v.  Langston,  68  Ga.  658;  Hinton  v.  Goode,  73  Ga. 
234. 

It  has  been  said  that  such  and  similar  statutes  are  presuma- 
bly intended  to  protect  a  class  of  men  who  are  ill-fitted  to  pro- 
tect themselves,  men  who  are  dependent  upon  the  fruits  of 
their  daily  toil  for  the  daily  subsistence  of  themselves  and  their 
families,  and  that  they  should  not  be  extended  by  forced  con- 
struction so  as  to  include  a  class  of  men  who  are  competent  to 
take  care  of  themselves  and  need  no  such  protection. 

"Muzzle  not  the  ox  which  treadeth  out  the  corn,"  denotes 
a  subdivision  in  the  great  army  of  industry  which  does  not  in- 
clude the  energetic  self-reliant  mechanic  of  this  country. 

The  opinions  of  our  learned  brother  of  the  district  court  al- 
ways arrest  our  attention  and  command  our  consideration.  We 
have  seldom  had  occasion  to  differ  from  his  views.  In  this 
case,  our  premises  and  the  authorities  at  hand,  different  from 
his,  have  led  us  to  a  different  conclusion,  and  we  are  therefore 
constrained  to  write  a  different  judgment. 

It  is  therefore  ordered,  adjudged  and  decreed  that  1be  writ-s 
of  certiorari  and  prohibition  be  perpetuated  and  the  judgment 
of  the  district  court  in  this  case  is  avoided,  reversed  and  an- 
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nulled^  niid  the  judgment  rendered  by  the  city  court  is  rcin- 
fciated  at  costs  of  the  judgment  debtor. 
Echearing  refused. 


.4s  to  Whether  a  Locomotive  Engineer  is  a  laborer  -within  the  mean- 
ing of  the  exemption  laws,  see  the  monographic  note  to  Oliver  v. 
Macon  Hardware  Co.,  58  Am.  St.  Eep.  307.  A  street  railway  con- 
ductor has  been  held  to  be:  Stuart  v.  Poole^  112  Ga.  818,  81  Am.  St. 
Kep.  81,  38  S.  E.  41. 


BAER  BROTHERS  v.  TERRY. 

[108  La.  597,  32  South.  353.] 

CONFUCT    OF    LAWS— Liability  of  Married  Woman.— If  a 

married  woman  gives  a  promissory  note  in  the  state  of  her  residence, 
v?hich  is  there  valid  and  enforceable  against  her,  it  may  be  enforced 
in  the  courts  of  another  state,  though  if  executed  there  it  would 
Bot   have   been  valid,     (p.   396.) 

BES  JUDICATA. — A  judgment  in  favor  of  a  wife  in  an  ac- 
tion against  her  for  the  purchase  price  of  mules  purchased  by  her  for 
the  benefit  of  her  separate  estate  situate  in  Louisiana,  does  not  bar 
a  recoverj'  against  her  in  a  subsequent  action  upon  a  promissory  note 
executed  by  her  in  another  state,  of  which  she  was  then  a  resident, 
in  consideration  of  the  sale  to  her  of  the  same  mules,  and  which  note 
was  valid  and  enforceable  against  her  where  executed,     (p.  396.) 

Hudson,  Potts  &  Bernstein,  for  the  applicants. 

Andrew  Augustus  Gunby,  for  the  respondents. 

5»8  BLAA^CHARD,  J.  This  suit  is  the  sequel  of  that  en- 
titled "Baer  Bros.  v.  Mrs.  G.  C.  Terry  and  Husband,"  decided 
by  this  court  in  May,  1901:  See  105  La.  479,  29  South.  886. 
The  parties  litigant  in  that  case  are  the  same  as  the  parties  liti- 
gant in  this  case,  and  the  facts  and  circumstances  out  of  which 
grew  that  litigation  and  this  are  set  forth  in  the  opinion  of  the 
court  in  the  first  suit.  It  is  not  deemed  necessar}^  to  repeat 
them  here  in  extonso. 

The  first  suit  was  against  Mrs.  G.  C.  Terry,  the  wife  of  I.  0. 
Terry,  to  recover  the  price  of  certain  mules  which  it  was  al- 
leged had  been  purchased  for,  and  had  inured  to,  her  separate 
ftccount  and  benefit,  and  certain  promissory  notes  execiited  by 
I.  C.  Terry  and  G.  C.  Terry  were  annexed  to  the  petition  fot 
reference  and  filed  with  it.  With  reference  to  these  notes  this 
court  in  its  opinion  in  the  former  case  said: 
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"Defendant  is  sued  as  purchaser  of  the  mules,  not  as  maker 
of  the  notes;  she  is  sued  as  a  Louisiana  wife  bound  for  the 
price  of  movables  purchased  by  her  for  the  separate  benefit  of 
herself  and  her  paraphernal  property,  not  as  a  Missouri  wife 
bound  on  notes  executed  by  her  in  the  state  of  her  domicile, 
for  a  debt  of  her  husband.  The  petition  contains  not  a  word 
of  allegation  of  the  laws  of  Missouri,  or  of  the  notes  having 
been  executed  while  defendant  was  a  resident  of  Missouri. 

"These  things  in  order  to  be  proved  had  to  be  alleged ;  and 
in  this  we  agree  with  defendant's  counsel.  But  we  differ  with 
the  able  and  learned  counsel  in  his  contention  that  because  the 
rotes  are  made  payable  in  Louisiana,  the  capacity  of  the  de- 
fendant to  make  them  must  be  tested  by  Louisiana  law.  Ca- 
pacity to  contract  is  tested  by  the  law  of  the  domicile:  Rorer 
on  Interstate  Law,  2G3.  Xor  do  we  agree  with  the  counsel's 
contention  that  assuming  defendant  to  have  been  liable  on  the 
notes  before  she  came  to  this  state,  the  law  of  this  state  pro- 
hibiting wives  from  binding  themselves  for  the  debts  of  their 
husbands  precludes  recovery  against  her.  The  law  is  satisfied 
and  its  whole  object  and  purpose  is  accomplished  when  Louisi- 
ana wives  are  protected  against  binding  themselves  for  the 
debts  of  their  husbands;  this  protection  is  not  extended  to 
]\ri?souri  wives,  and  if  these  bind  themselves  in  the  state  of 
their  domicile  for  the  debts  of  their  husbands,  tliey  cannot  be 
permitted  to  come  to  this  state  to  be  divorced  from  their  ob- 
ligations. When  defendant  crossed  our  borders  as  an  immi- 
grant to  our  soil  the  debt  was  already  hers,  and  it  has  con- 
tinued to  be  such.  There  is  nothing  in  the  atmosphere  of 
Ijouisiana  law  and  Louisiana  jurisprudence  to  disintegrate,  or 
dissolve,  valid  obligations;  to  such  it  is  a  healthful  and  bracing 
atmosphere." 

699  rjy-^Q  plaintiffs  were  cast  in  that  suit,  it  appearing,  on  the 
proof  made,  that  the  purchase  of  the  mules  was  not  by  the 
wife,  nor  for  her  account,  and  that  the  same  did  not  inure  to 
her  separate  benefit,  nor  that  of  her  paraphernal  estate.  But 
it  Avas  plainly  intended,  and  such  is  the  purport  of  the  lan- 
guage used,  that  this  court,  in  the  former  case,  did  not  con- 
sider that  suit  one  upon  the  notes,  and  that  had  it  been  one 
upon  the  notes,  which  were  executed  in  the  state  of  "Missouri 
by  defendants,  then  residents  of  that  state,  a  different  result 
would,  upon  proper  proof  made,  have  been  reached.  Follow- 
ing this,  plaintiffs  brought  the  present  action,  which  is  one 
based  directly  upon  the  notes,  which  are  joint  obligations  of 
I.  C.  Terry  and  G.  C.  Terry — husband  and  wife. 
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Tt  is  represented  that  tliebe  notes  are  Tilissouri  contracts,  exe- 
cuted in  that  state  by  the  makers  thereoi',  who  were  at  the  time 
residents  of  Missouri,  and  that  tliey  are  enforceable  as  ^tis- 
souri  contracts  under  the  laws  of  Louisiana,  whither  the  mak- 
ers have  since  removed  and  now  reside.  It  is  further  represented 
that  by  the  laws  of  Missouri  the  wife  has  the  legal  riglit  to 
])ind  herself  as  a  feme  sole,  and  could  and  did  validly  bind  and 
obligate  herself  jointly  with  her  husband  for  the  payment  of 
the  notes,  and  that  under  the  laws  of  Louisiana  plaintiffs  are 
entitled  to  enforce  the  obligation  springing  from  the  notes  in 
the  same  manner  and  to  the  same  extent  that  they  could  be 
enforced  in  the  state  of  Missouri.  It  is  proved  that  the  mak- 
ers of  the  notes  were  at  the  time  residents  of  ^lissouri,  and 
that  the  notes  were  executed  in  Missouri,  being  dated  at  St. 
Louis.  It  is  show^n  by  a  statute  of  Missouri  offered  in  evidence 
that  a  wife  is  capable  of  binding  herself  for  and  with  and  as 
security  for  her  husband,  as  was  done  in  this  instance. 

Defendants  had  filed  a  plea  of  estoppel  and  res  judicata  based 
upon  the  judgment  rendered  in  the  former  suit.  Correctly 
appreciating  the  views  entertained  and  expressed  by  this  court 
in  its  opinion  in  that  case,  the  district  judge  overruled  the 
pleas  referred  to,  and  rendered  judgment  in  favor  of  the  plain- 
tiffs herein  against  the  defendants  jointly  for  the  notes  sued 
on.  On  appeal  to  the  circuit  court  of  appeals  his  judgment 
was  reversed,  ^**^  and  a  decree  was  entered  up  sustaining  de- 
fendants' plea  of  res  judicata.  We  are  constrained  to  hold  this 
was  error  and  that  the  conclusion  reached  by  the  district  judge 
was  the  proper  one  under  the  law  and  the  facts. 

It  is,  therefore,  ordered  that  the  judgment  of  the  court  of 
appeals  be  set  aside  and  vacated,  and  that  the  judgment  of  the 
district  court  be  reinstated  as  the  proper  determination  of  tlie 
issues  herein  presented — costs  of  all  the  courts  to  be  borne  by 
defendants. 

Rehearing  refused. 


Th^,  Ynlidity  of  a  Married  Woman^s  contract  is  nsually  detprmlTipfl 
by  the  law  of  the  state  where  made.  Thus  a  note  signed  by  a  mar- 
ried woman  in  Missouri  to  be  paid  to  her  son  in  Indiana  is  a  Mis- 
souri contract,  to  be  governed  by  the  laws  of  that  state,  and  will  be 
enforced,  though  if  made  in  Indiana  it  would  have  been  void:  See 
the  monographic  note  to  Locke  v.  McPherson,  85  Am.  St.  Rep.  •'See, 
on  conflict  of  laws  as  affecting  the  contracts  of  married  women. 
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BACON  v..  BACON. 

[181  Mass.  18,  62  N.  E.  990.] 

WILLS.— The  Burden  of  Proof  is  on  the  executor  to  prove  the 

soundness  of  mind,  and  on  the  contestant  to  prove  undue  influence, 
(p.  400.) 

WILLS— Undue  Influence.— It  is  not  True  that  Any  Influence 
Exerted  by  a  Legatee  over  the  testator  inducing  him  to  make  a  will 
is  an  undue  influence  authorizing  the  setting  aside  of  the  will.  (p. 
400.) 

WILLS— Influence  and  Defective  Mental  Condition.— It  is  not 
true  that  if  an  influence  is  brought  to  bear  on  a  testator  in  favor  of 
a  will  not  sufiieient  to  control  the  mind  in  a  normal  condition,  but 
siifTicicnt  to  control  the  mind  of  the  testator,  so  that,  taking  such 
influence  and  the  mind  of  the  testator  together,  the  will  may  be  re- 
garded as  a  product  thereof,  the  will  must  be  rejected,  if  it  does  not 
appear  that  such  influence  was  an  undue  influence,     (p.  401.) 

G.  L.  Mayberry  and  F.  L.  Washburn,  for  the  appellant. 

A.  F.  Butterworth,  for  the  executor. 

^®  LATHKOr,  J.  This  is  an  appeal  from  a  decree  of  the 
probate  court,  admitting  to  probate  two  instruments  purport- 
ing to  be  the  will  and  codicil  of  Sarah  A.  Bacon.  The  usual 
issues  were  framed  by  a  single  justice  of  this  court,  and  wore 
sent  to  the  superior  court  for  trial.  The  case  was  tlioro  tri(^d. 
and  the  jury  answered  the  issues  so  as  to  sustain  botli  tlio 
will  and  codicil:  and  the  case  is  now  before  us  on  the  appel- 
lant's exceptions  to  the  refusal  of  the  judge  presidinfr  at  the 
trial  in  the  superior  court  to  give  three  rulings  requested. 

The  testatrix  died  in  April,  1900,  and  was  then  eighty-three 
years  old.     The  will  was  executed  on  September  28,  1899,  and 

(397) 
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Iho  codicil  on  October  6,  1899.  In  189'!  Mrs.  Bacon  had  made 
another  will,  by  wliich  she  gave  all  her  real  estate  in  Winchester 
to  her  husband  John  H.,  and  the  residue  of  her  estate  in  trust, 
^'*  the  income  to  be  divided  during  their  lives  between  John  TT. 
and  her  son  Edward  T.  Bacon.  In  August,  1899,  her  husband 
died,  and  b}'  the  will  in  question,  made  the  following  month, 
she  gave  her  real  estate  in  Winchester  to  her  son  Edward  T. 
Bacon,  and  the  residue  of  the  estate,  after  certain  specific  be- 
quests, to  him  as  trusted  to  divide  the  income  between  himself 
and  his  brother,  Alonzo  P.  Bacon,  during  their  lives,  and  the  life 
of  the  survivor,  Avith  remainder  over  to  her  daughter,  Syrena  L. 
Fowler.     The  codicil  merely  changed  some  small  bequests. 

There  was  evidence  that  Edward  and  Alonzo  had  spent  con- 
siderable sums  of  money  for  the  support  and  comfort  of  their 
father  and  mother,  and  that  in  1884  Edward,  at  the  request  of 
his  parents,  returned  from  California,  where  he  was  living,  and 
lived  with  and  took  care  of  them  during  their  lives.  Before  the 
will  was  executed,  Alonzo  and  Edward  had  lost  most  of  their 
property.  Charles  X.  Bacon,  who  contested  the  will  and  codicil, 
was  a  man  of  considerable  means.  It  did  not  appear  that  he 
had  given  his  father  or  mother  money,  except  to  make  them  a 
yearly  present  of  ten  dollars.  He  had  done  some  plowing 
and  work  of  that  kind  for  them,  and  at  their  golden  wedding 
had  sent  them  a  tub  of  butter.  He  lived  within  a  few  min- 
utes' Avalk  of  his  mother's  house,  but  did  not  see  her  often, 
and  did  not  call  upon  her  during  the  last  five  days  of  her  illness. 

There  was  evidence  that  shortly  before  making  the  will  the 
testatrix  had  stated  to  various  persons  that  she  had  to  rely 
wholly  upon  Edward,  and  depended  upon  him  in  all  her  busi- 
ness transactions,  and  that  she  did  not  know  what  she  would 
do  witliont  him,  as  he  Avas  both  son  and  daughter  to  her, 

Edward  T.  Bacon  testified  that  he  and  his  mother  talked  over 
the  making  of  the  will,  and  that,  using  the  will  of  1894  as  a 
form  to  go  by,  he  wrote  a  memorandum  of  the  provisions  of  the 
will  in  question,  and  took  it  to  an  attorney  in  Boston,  who  pre- 
pared a  draft  of  the  will,  which  the  witness  took  home:  that 
afterward  some  changes  were  made  in  it,  but  he  could  not  sav 
what  the  changes  were,  nor  could  he  remember  what  his  mother 
said  to  him  with  regard  to  the  provisions  of  the  will,  nor  desig- 
nate any  particular  change  that  she  authorized  to  be  made.  He 
further  testified  that,  after  the  death  of  his  father,  his  mother 
Baid  to  him  that  some  changes  ought  now  to  be  made  in  her 
^^  will;  that  in  making  the  memorandum  above  stated  he  fol- 
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lowed  his  moihur's  dictation;  that  after  the  first  draft  of  the 
will  was  made  he  took  it  home  and  read  it  to  his  )notlier,  who 
directed  the  changes  to  be  made. 

The  testimony  as  to  the  soundness  of  mind  of  the  testatrix 
was  what  is  often  found  in  a  case  like  this.  That  for  the  con- 
testant was  to  the  eirect  that  she  had  been  ill  from  December, 
1898,  to  the  last  of  February,  1899;  and  that  during  this  time 
and  afterward  there  was  some  impairment  of  her  mental  facul- 
ties; that  after  her  illness  various  persons,  who  had  known  her 
intimately  for  years,  called  upon  her  and  found  her  unable  to 
recognize  or  remember  tbem.  For  the  executor  the  attending 
physicians  testified  that  she  was  of  sound  mind.  Several  wit- 
nesses testified  that  they  often  called  upon  her,  and  they  alwavs 
found  her  mind  alert,  and  that  she  discussed  matters  of  general 
interest,  that  she  frequently  wrote  letters  with  her  own  hand ; 
and  several  of  these  letters  written  during  the  fall  when  the 
will  and  codicil  were  made  were  put  in  evidence. 

On  this  state  of  the  evidence,  the  contestants  made  three  re- 
quests for  instructions.  The  first  one  was  not  discussed  on  the 
brief,  nor  insisted  upon,  and  we  regard  it  as  waived.  The 
second  and  third  were  as  follows: 

2.  "If  the  jury  find  that  Edward  T.  "Bacon  exorcised  any  in- 
fluence over  the  testatrix  which  tended  to  induce  her  to  make 
the  will,  the  burden  of  proof  is  on  the  party  setting  up  the  will 
to  satisfy  the  jury  by  a  fair  preponderance  of  the  evidence  that 
she  had  sufficient  mental  capacity  to  enable  her  to  resist  that 
influence. 

3.  'Tf  the  jury  should  find  that  the  mental  capacity  of  the 
testatrix  was  such  that  she  was  capable  of  executing  a  will,  if 
left  to  herself  and  free  from  outside  influences,  and  should  also 
find  that  some  influence  was  brought  to  boar  upon  her  by  her 
son  Edward  in  favor  of  this  will  or  certain  parts  of  it,  but  that 
such  influence  would  not  be  sufficient  to  control  a  mind  in  its 
normal  condition,  so  that  neither  the  loss  of  mental  caparit\' 
nor  the  influence  exerted  over  her  by  Edward  would  alone  bo 
sufficient  to  render  the  will  invalid,  and  yet  the  jury  should  fiini 
that,  taking  the  two  together,  the  act  of  the  testatrix  in  makiuL' 
the  will  was  not  her  free  and  voluntary  act,  then  they  would  Ix^ 
^^  warranted  in  finding  that  the  will  was  executed  under  un- 
due influence." 

These  requests  were  not  given  in  terms,  but  the  presiding 
judge  charged  the  jury  fully  on  the  question  of  soundness  of 
mind,  reading  from  the  opinion  of  Chief  Justice  Cockbum,  in 
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Banks  v.  CoodMlow,  Ij.  R.  5  Q.  B.  519,  .507,  where  arc  cited 
several  cases  from  courts  in  this  countrv;  and  also  readinj^ 
to  the  jury  the  charge  of  Mr.  Justice  Allen  in  Whitney  v. 
Twombly,  136  Mass.  1^5,  146  (which  was  held  hy  the  full  court 
to  he  accurate  and  sufficient),  and  stating  the  law  on  the  sub- 
ject in  his  own  language  fully  and  accurately.  The  same  is 
true  of  what  was  said  in  the  charge  on  the  question  of  u!idiu> 
influence.  As  bearing  upon  the  requests  for  instructions,  it  is 
necessary  to  refer  to  the  concluding  portion  of  the  charge: 
"You  are  the  judges  to  determine  these  two  questions  sub- 
mitted here:  Whether  she  was  capable  of  making  a  will,  and 
whether  she  made  such  a  will  as  she  wanted  to  make — that  is 
the  question,  Was  that  her  will  or  was  that  Edward's?  If  she 
had  not  mind  enough  to  make  a  will,  of  course  your  finding 
will  settle  the  controversy.  If  she  had,  then  was  that  mind, 
whatever  its  strength,  so  controlled  by  Edward  that  an  entirely 
difTerent  will  was  made  from  what  she  would  have  made  ?  You 
may  consider  also  as  bearing  upon  that  question  the  will  of 
1894.  You  have  heard  the  will  of  1894  read  and  know  what  it 
is.-"  The  judge  further  instructed  the  jury  that  the  burden  of 
proof  was  on  the  executor  on  the  issue  of  testamentary  ca- 
pacity, and  upon  the  appellant  upon  the  question  of  undue  in- 
fluence.    Ko  exception  was  taken  to  any  part  of  the  charge. 

Passing,  then,  to  a  consideration  of  the  second  and  third  re- 
quests, we  are  of  opinion  that  they  were  properly  refused.  The 
second  request,  if  given,  would  have  tended  to  mislead  the  jury. 
The  burden  of  proof  was  on  the  executor  to  prove  soundness  of 
mind,  and  on  the  contestant  to  prove  undue  influence,  and  so 
the  jury  were  instrncted.  While  there  is  some  conflict  of  au- 
thorities in  other  jurisdictions  on  the  question  of  the  burden 
of  proof,  where  undue  influence  is  alleged,  there  is  none  in  this 
commonwealth:  Baldwin  v.  Parker,  99  Mass.  79,  87,  96  Am. 
Dec.  697;  McKeone  v.  Bai-nes,  108  Mass.  344:  Davis  v.  Davis, 
123  ]\rass.  r)90,  598.  The  request  is  also  misleading  in  using 
the  language  "any  influence  '^  which  tended  to  induce  h.er  to 
make  this  will."  A  will  is  not  to  be  vset  aside  because  some 
influence  is  used  by  a  devisee  or  legatee;  but  undue  influonce 
must  be  shown  to  accomplish  this  result:  Hall  v,  Tlall.  L.  P. 
1  P.  &  D.  481;  Parfitt  v.  Lawless,  L.  P.  2  P.  &  D.  462;  Win- 
grove  v.  Wingrove,  11  P.  D,  81;  Boyse  v.  Possborough,  6  TI.  L. 
bas.  2,  48,  49. 

We  are  further  of  opinion  that  the  third  request  was  properly 
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refused.  It  disregards  the  difTcronce  between  influence  and  un- 
due influence.  It  says  in  eflect  that  if  the  jury  should  find  that 
the  testatrix  was  of  sound  mind  and  no  undue  influence  was 
used,  they  might  find  tliat  undue  influence  was  used.  It  is 
undoubtedly  true  that  a  person  may  be  of  suflicient  capacity 
to  make  a  will,  if  let  alone  and  not  unduly  influenced,  and  yet 
not  of  sufficient  capacity  if  unduly  influenced.  And  it  is  also 
true  that  in  determining  whether  influence  is  lawful  or  unlaw- 
ful regard  is  to  be  had  to  the  condition  of  mind  and  body  of 
the  person  upon  whom  the  influence  is  exerted:  Griffith  v. 
rUffenderffer,  50  Md.  466,  480.  See,  also,  Mooney  v.  Ilsen,  23 
Ivan.  69.  But  this  was  not  the  case  put  by  the  request.  So 
far  as  the  request  relates  to  the  requirement  that  the  will  and 
codicil  should  be  the  free  and  voluntary  act  of  the  testatrix, 
it  is  fully  covered  by  the  portion  of  the  charge  which  we  have 
cited. 

Exceptions  overruled. 


Undue  Influence,  as  affecting  the  validity  of  wills,  is  considered  in 
the  monographic  note  to  In  re  Hesis'  Will,  31  Am.  St.  Rep.  670-691. 
The  burden  of  proving  that  a  will  ig  the  result  of  undue  influence  is 
upon  the  contestant  who  makes  the  charge:  Schierbaum  v.  Schemme, 
157  Mo.  1,  57  S.  W.  526,  80  Am.  St.  Eep.  604,  and  cases  cited  in  the 
cross-reference  note  thereto.  Undue  influence  cannot  be  inferred 
alone  from  motive  or  opportunity:  In  re  Shell's  Estate,  28  Colo.  1G7, 
80  Am.  St.  Eep.  181,  63  Pac.  413.  And  it  must,  in  order  to  invali- 
date the  will,  in  some  measure  destrov  the  free  agency  of  the  testator: 
Englert  v.  Englert,  198  Pa.  St.  326,  82  Am.  St.  Rep.'  808,  47  Atl.  940. 

Testamentarp  Capacily  is  presumed,  so  that  it  is  not  incumbent 
tipon  the  proponent  of  a  will  to  prove  the  sanity  of  the  testator: 
Kaufman  v.  Caughman,  49  S.  C.  159,  61  Am.  St.  Rep.  808,  27  S.  E.  16. 


HASKELL  V.  AVERY. 

[181  Mass.  106,  63  N.  E.  15.] 

NEGOTIABLE  INSTRUMENTS— Indorsement  of,  What  Is.— 
The  words  "for  deposit  in  the  National  Bank  of  Florida  to  the 
credit  of  E.  J.  Neher,"  written  by  him  on  tlie  back  of  a  note  or 
draft,  constitute  a  suflicient  indorsement  on  his  part,  and  give  the 
bank  the  title  to  the  note  and  the  power  to  transfer  it  by  indorse- 
ment,    (p.   403.) 

NEGOTIABLE  INSTEUMENTS.— The  Fact  that  the  In- 
dorsement of  a  Negotiable  Note  does  not  Contain  the  Words  "Or 
Order"  does  not  limit  the  power  of  the  indorsee  to  also  indorse 
and   transfer   it.     (p.   403.) 

Am.    St.    Rep.,   Vol.   92— 2G 
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NEGOTIABLE  INSTRUMENT— Indorsement  of  by  the  In- 
dorsee  Under  a  Restricted  Indorsement.— If  a  note  or  draft  is  in- 
dorsed to  a  bank,  to  the  credit  of  the  indorsee,  it  has  power  to 
indorse  and  transfer  the  pajier  to  another.  Such  indorsement  is 
subject  to  the  trust  to  hold  the  proceeds  for  the  original  indorser. 
(p.  403.) 

NEGOTIABLE  INSTRUMENTS.— The  Indorsement  of  a  Draft 
or  Note  by  a  Bank  for  Its  Collection  Account  authorizes  the  in- 
dorsee to  sue  thereon,  or  to  prove  it  in  its  own  name  as  a  claim 
against  the  estate  of  a  decedent,     (pt,  403.) 

Claims  against  the  estate  of  Edward  Avery  on  a  note  and 
draft.  The  note  and  the  indorsement  thereon  were  as  follows: 
"$155.  Boston,  May  6th,  1895. 

"Four  months  after  date  I  promise  to  pay  to  the  order  of 
Edward  Avery  one  hundred  and  fifty-five  dollars.  Payable  at 
any  bank  in  Boston,     Value  received. 

"JAMES  T.  MOORE." 

"Pay  to  the  order  of  William  B.  Avery. — Edw.  Avery. 

"Pay  to  the  order  of  Miss  Ida  Avery. — Win.  B.  Avery. 

"Pay  to  the  order  of  Mr.  E.  J.  Nehcr. — Ida  Avery. 

"For  deposit  in  the  National  Bank  of  the  State  of  Florida, 
Jacksonville,  Fla.,  to  the  credit  of  E.  J.  Nehor. 

"For  collection  account  National  Bank,  State  of  Florida, 
Jacksonville,  Fla.     Thos.  P.  Denham,  Cashier." 

The  draft  and  its  indorsements  were  as  follows: 
"$185.00.  Keuka,  Fla.,  April  7th,  1894. 

"At  (10)  ten  days'  sight  pay  to  the  order  of  E.  J.  Neher 
$185,  one  hundred  and  eighty-live  dollars.  Value  received  and 
charge  the  same  to  account  of  Wm.  B.  Avery.  To  Hon.  Ed- 
ward Avery,  Exchange  Building,  State  St.,  Boston." 

Across  the  fact  was  written:  "Accepted. — Edw.  Avery." 

"E.  J.  Neher. 

"For  deposit  in  National  Bank  of  the  State  of  Florida, 
Jacksonville,  Fla.,  to  the  credit  of  E.  J.  Neher. 

"Pay  American  Nat'l  Bank,  New  York,  or  order  for  credit 
acct.  Nat'l  Bank  of  State  of  Fla.,  Jacksonville,  Fla.  Thos.  P. 
Denham,  Cashier. 

"For  collection  account  Amer.  Exeh'ge  National  B'k,  New 
York.     Edward  Burns,  Cashier.     Apr.  12,  1894." 

The  commissioners  disallowed  the  claims,  and  an  appeal  was 
taken  to  the  superior  court,  which  affirmed  their  action,  and 
the  creditor,  Elmer  E.  Haskell,  alleged  exceptions. 

TJ.  G.  Haskell,  for  the  appellant, 
E.  Paul,  for  the  appellee. 
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lo''  HOLMES,  C.  J.  The  only  question  is  whether  the 
holder  of  the  note  and  draft  can  prove  in  his  owti  name.  To 
decide  this  it  is  necessary  to  consider  the  purport  and  effect 
of  two  indorsements.  The  first  is  that  of  Neher:  "For  deposit 
in  the  National  Bank  of  the  state  of  Florida,  Jacksonville,  Fla., 
to  credit  of  E.  J.  Neher."  Neher's  name  is  a  signature,  al- 
though it  also  makes  part  of  a  sentence.  The  signature  is 
often  made  part  of  the  last  sentence  of  a  letter,  Init  no  one 
ever  thouglit,  we  suppose,  that  it  was  less  a  signature  on  that 
account.  The  indorsement  then  is  in  effect  the  same  as  if  it 
read  "or  deposit  ....  to  my  credit.  F.  J.  Xeher.''  Such 
an  indorsement  is  restrictive  in  the  sense  that  it  gives  notice 
of  the  trust  to  anyone  who  should  take  the  note  thereafter, 
and  therefore  makes  it  impossible  for  one  who  should  discount, 
it  for  the  holder  to  retain  the  proceeds,  when  collected,  to  his; 
own  use:  Lloyd  v.  Sigourney,  5  Bing.  .525.  But  tlicre  seem^ 
to  be  no  reason  for  denying  that  it  gave  to  the  Florida  Na- 
tional Bank  the  right  to  collect  the  note  and  ***^  to  that  eiul 
to  bring  a  suit,  if  necessary,  in  its  own  name:  Eegina  Floin- 
Mill  Co.  V.  Holmes,  156  Mass.  11,  12,  30  N.  E.  17G.  In  other 
words,  there  seems  to  be  no  reason  for  denying  that  it  gave  the 
bank  the  legal  title  to  the  note,  as  the  bank  certainly  would 
have  owned  the  proceeds  of  the  note  when  collected,  and  there- 
after  would  have  been  simply  a  debtor  to  Neher  for  the  amount. 
It  does  not  matter  if  the  title  was  voidable  in  case  the  de- 
positor should  have  seen  fit  to  revoke  his  mandate,  or  the  bank 
had  returned  the  paper  upon  a  failure  to  collect. 

If  these  preliminaries  are  admitted,  there  is  not  much  more 
difficulty  in  taking  the  nest  step.  The  very  purpose  of  indors- 
ing a  note  payable  in  Boston  to  a  Florida  bank  for  deposit  is 
that  the  Florida  bank  should  get  the  note  collected  and  make 
itself  the  depositor's  debtor  by  the  usual  measures.  Those,  it  is 
well  known,  are  the  indorsements  through  intervening  banks  t.> 
a  bank  or  person  in  Boston.  The  fact  that  the  words  "or 
order"  w^ere  not  added  did  not  of  itself  limit  the  ]Hnver  of  tbi 
bank  to  indorse:  More  v.  Manning,  1  Comyn,  311  :  Acheson  v. 
Fountain,  1  Strange,  557;  Fdie  v.  East  India  Co..  2  Burr.  l'?l'i : 
Leavitt  v.  Putnam,  3  N.  Y.  491,  53  Am.  Dec.  322.  And  ili. 
fact  that  the  indorsement  to  the  bank  was  restrictive  in  t'c- 
sense  that  it  disclosed  a  trust  did  not  prevent  the  bank  fr^Mf 
passing  the  legal  title  subject  to  the  trust  to  the  Boston  bank 
or  person  ultimately  called  upon  to  collect.  This  is  in  ac- 
cordance with  reason,   has  the  sanction   of  ^lassachusetts  au- 
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thority,  as  well  as  of  other  courts,  and  seems  to  be  established 
as  the  law  for  future  transactions  by  statute:  Freeman's  Nat. 
Bank  v.  National  Tube  Works,  151  Mass.  413,  417,  21  Am. 
St.  Eep.  461,  24  N.  E.  779;  1  Daniel  on  Negotiable  Instru- 
ment, 4th  ed.,  sec.  698d,  note  4;  R.  L.,  c.  73,  sees.  53,  54. 
Son  Nntional  Pembcrton  Bank  v.  Porter,  125  Mass.  333,  335, 
28  Am.  Rep.  235. 

Tbe  second  indorsement  to  be  considered  is  the  last  appear- 
ing upon  the  paper.  It  is  by  a  New  York  bank,  "for  [its]  col- 
lection account."  The  indorsement  is  in  blank,  and  there  is 
less  doubt  than  in  the  former  case  that  the  words  "for  col- 
lection account"  do  not  preclude  the  holder  from  suing  or  prov- 
ing in  his  o^vn  name:  Freeman's  Nat.  Bank  v.  National  Tube 
Works,  151  Mass.  413,  417,  21  Am.  St.  Rep.  461,  24  N.  E.  779; 
Regina  Flour  Mill  Co.  v.  Holmes,  156  Mass.  11,  12,  30  N.  E. 
176. 

For  these  reasons  the  appellant  should  have  been  allowed  to 
prove  his  claim. 

Exceptions  sustained. 


The  Effect  of  Indorsing  checks  for  deposit  is  consiflered  in  Ditch 
V.  Western  Nat.  Bank,  79  Md.  192,  29  Atl.  72,  ]38,  47  Am.  St. 
Eep.  375,  and  note.  As  to  restricted  indorsements  of  negotiable 
paper,  see  People's  Bank  v.  Jefferson  County  Sav.  Bank,  106  Ala, 
524.  54  Am.  St.  Rep.  59,  17  South.  728;  United  States  Nat.  Bank 
V.  Geer,  55  Neb.  462,  70  Am.  St.  Rep.  390,  75  N.  W.  1088.  In- 
dorsement for  collection  passes  title  only  so  far  as  to  enable  the 
indorsee  to  demand,  receive,  and  sue  for  the  money  to  be  paid: 
Freeman's  Nat.  Bank  v.  National  Tube  Works  Co.,  151  Mass.  413, 
21  Am.  St.  Rep.  461,  24  N.  E.  779;  People's  etc.  Ban!:  v.  Craig, 
63  Ohio  St.  374,  81  Am.  St.  Rep.  639,  59  N.  E.  102. 


BROWN  V.  GREENE. 

[181  Mass.  109,  6."^  N.  E.  2.] 

STATUTE  OF  LIMITATIONS  Against  the  Claim  of  an  Execa- 
tor. — If  an  executor  lias  a  claim  against  the  estate  of  a  decedent, 
he  has  a  right  to  retain  it  out  of  the  assets,  and  the  special  statute 
V)arring  claims  unless  presented  witliin  two  years  does  not  apply 
against   such   right  of   retaining,     (p.   406.) 

Petition  filed  May  28,  1901,  by  an  e.xecutor  for  the  allow- 
ance of  his  claim  against  the  estate  of  his  testate,  which  was 
admitted  to  be  insolvent.     The  decedent  died   December   19, 
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1898,  and  the  will  was  proved  January  12,  1899,  and  the 
executor  appointed  and  gave  bond  February  10th  of  the  same 
year.  In  the  probate  court  the  petition  was  dismissed,  and  the 
petitioner  appealed.  The  case  then  came  on  to  be  hoard  be- 
fore Barker,  J.,  who  reserved  it  on  agreed  facts  and  requests 
for  rulings. 

A.  E.  Burr  and  A.  A.  Highlands,  for  the  petitioner. 

J,  Cummings,  for  the  respondent. 

^^  HOLMES,  C.  J.  This  is  an  appeal  from  a  decree  of  the 
probate  court  disallowing  a  claim  of  the  petitioner  against  the 
estate  in  his  own  hands  as  executor.  More  than  two  years 
after  he  was  appointed  and  gave  bond  he  represented  the  estate 
insolvent,  and  subsequently  filed  a  petition  for  the  allowance  of 
his  claim,  we  presume  under  Public  Statutes,  chapter  13(j,  sec- 
tion 6.  The  claim  is  disputed  only  on  the  ground  that  it  was 
not  presented  within  ^^^  two  years  under  Public  Statutes, 
chapter  136,  section  9,  and  the  question  before  us  is  whether 
the  special  statute  of  limitations  applies  to  a  personal  claim  of 
the  executor  himself  against  the  assets  in  his  hands. 

We  are  of  opinion  that  so  far  as  appears  the  claim  was  not 
barred.  The  right  of  retainer  is  recognized  in  this  common- 
wealth: Foster  v.  Bailey,  157  Mass.  IGO,  1(54,  31  N".  E.  771; 
Xewell  V.  West,  149  Mass.  520,  528,  21  N.  E.  954.  And  al- 
though, if  the  executor's  debt  is  disputed,  he  must  file  a  state- 
ment of  his  claim  (Public  Statutes,  chapter  136,  section  6), 
and  although  if  the  estate  is  represented  insolvent,  he  ought  to 
proceed  as  pointed  out  in  Green  v.  KussoU,  132  ]\Iass.  536,  541, 
and  Newell  v.  West,  149  Mass.  520,  529.  21  X.  E.  954.  these 
are  merely  special  requirements  for  special  cases,  and  do  not 
make  any  formal  proof  or  claim  within  two  years  necessary  in 
order  to  preserve  his  rights.  When  the  right  of  retainer  is 
recognized  Avithout  qualification  it  seems  to  follow  logically 
that  the  statute  will  not  run  against  an  executor's  claim. 

In  Attorney  General  v.  Hooker,  2  P.  Wms.  338.  340.  the 
lord  chancellor  laid  it  down  that  "the  law  says,  and  the  iZcTUTal 
notion  of  mankind  is,  that  the  malcing  a  man  executor  is  giv- 
ing him  all."  If  the  executor  when  he  took  the  placo  of  tho 
heir  received  his  testator's  property  in  his  own  riszht.  as  soint^ 
things  seem  to  indicate,  then  of  course  his  claim  at  niu  e  Ix^- 
came  an  item  in  a  mutual  credit,  and  he  would  not  liayi-  hoi'ii 
bound  to  pav  over  more  than  the  balance  of  the  account,  l-'r.ii)! 
this  point  of  yiew  the  mode  of  accounting  has  not  changed  with 
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tliG  supposed  change  of  the  executor's  position  from  owning  in 
his  own  right  to  a  fiduciary  holding  in  autre  droit.  But  the 
latest  opinion  which  we  have  seen-  expressed  hy  historical  in- 
vestigators is  adverse  to  the  executor's  ever  having  held  in  his 
own  right  (Golfm  on  Testamentary  Executor,  55),  and  it  is 
not  very  material  for  the  present  decision  how  the  fact  may 
have  been.  The  executor  at  least  has  the  legal  title  to  the 
goods  from  which  he  seeks  satisfar'tion,  and  those  goods  are 
charged  with  liability  for  his  claim  in  common  with  the  other 
■debts  of  the  testator.  Apart  from  statute,  it  cannot  be  neces- 
sary for  him  to  do  more  in  order  to  secure  the  right  to  hold 
tliem  until  his  claim  is  satisfied:  Sanderson  v.  Sanderson,  17 
yia.  820,  847;  :\lcLaughlin  v.  Xewton,  53  K  11.  531;  Spencer 
V.  Spencer,  4  Md.  Ch.  456,  461,  465;  Matthews  v.  ]\ratthews, 
•>G  ]\Iis5.  239,  6  South.  201.  See  *ii  Miller  v.  Irby.  63  Ala. 
■177.  483;  Thomas  v.  Chamberlain.  39  Ohio  St.  112.  122.  The 
doctrine  is  implied  in  Xewell  v.  West,  149  Mass.  520,  529,  530. 
21  X.  E.  954.  where  the  claim  was  more  than  two  years  old 
when  presented.  And  in  Grinnell  v.  Baxter,  17  Pick.  383,  385, 
it  was  intimated  by  Chief  Justice  Shaw  that  taking  administra- 
tion and  having  the  estate  in  his  own  control  should  be  deemed 
equivalent  to  bringing  a  suit  for  the  purpose  of  saving  a  claim 
not  birri^d  when  administration  was  taken  out. 

Of  course  debts  due  to  an  executor  must  appear  ultimately 
in  his  account:  Buckley  v.  Buckley,  157  :Mass.  536.  537.  32 
X.  E.  863.  But  thev  are  not  lost  by  not  appearing  there  with- 
in two  years,  and  there  is  nothing  more  required  to  be  done 
uniil  1hey  appear  there  and  are  disputed  by  some  one  interested 
;n  The  estate. 

Decree  of  probate  court  reversed. 


An  A(lrnini>if7rif(ir  v.hn  flaims  n/jninst  tlir"  ostnto  stnnrls  upon  tlin 
pump  fontinp  ns  tlio  othor  rroditor.s:  ^Nfr'Xoi]]  v.  Afi^Neill,  .10  Al;i. 
109,  7n  Am.  Dci'.  320.  An  rxcpntor  rnnnot  rpfain  for  n,  dpht,  iliin 
hinisolf  nnlo?^.  in  nfldition  tn  thf  nsnn]  proof,  ho  awc;irs  to  iho 
oxi'jtenr'e  of  iho  r]n},f.  nftor  allowinsx  all  T>aynicnt=:  and  offi^'^f--;.  if 
tlio  debt  is  not  nilmitfod  hv  tlio  advorsp  pnrtv:  •''l.-irk  v.  ''"liirk.  S 
lai^e,    152,   3;"    Am.   Doc.    67fi.     And     an     administrator     or     pxocutor 

■  Ttnnot  lawfully  retain  a  debt  due  him  from  the  estate  which  was 
iiarred    b.y    the   statute   of    limitations   before    ho    administered:    Rat- 

■■5on  V.  Mnrrell,  10  Humph.  ."^Ol,  51  Am.  Dec.  707;  Eogers  v.  Kogers, 
3  Wend.  503,  20  Am.  Dec.  716. 
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DICKINSOX  V.  INHABITANTS  OF  BEOOKLINE. 

[181    Mass.   195,   63   N.   E.   331.] 

DOMICILE  Cannot  be  Controlled  by  Intent  Merely.  Kenco 
one  who  is  present  with  his  family  in  a  house  in  one  town,  and 
intends  to  make  his  actual  headquarters  there  for  the  rest  of  his 
life  and  to  live  no  more  in  the  towa  of  his  former  domicile,  cannot 
retain  his  old  domicile  by  merely  intending  and  desiring  so  to  do 
and  by  voting  tliere.     (p.  408.) 

E.  B.  Farr,  for  himself. 

C.  A.  Wiilianis,  for  the  defendant. 

^^**  HOLMES,  C.  J.  This  case  comes  here  upon  exceptions 
to  a  refusal  to  direct  a  verdict  for  the  plaintiif.  The  te<;linical 
answer  to  such  a  request  is  ohvious,  that  the  jury  may  not  be- 
lieve the  plaintiff's  testimony.  But  in  this  case  the  testimony, 
which  came  wholly  from  the  plaintiff  himself,  was  so  per- 
fectly candid  that  the  counsel  for  the  defendant  very  properly 
did  not  rely  upon  a  merely  technical  answer,  but  argued  that 
the  plaintiff's  statement  at  least  was  consistent  with  the  verdict 
for  the  defendant,  and  that  the  refusal  of  the  ruling  was  right 
on  that  ground. 

It  is  an  action  to  recover  taxes  paid  under  protest,  on  tlie 
ground  that  the  plaintiff  was  not  an  inhabitant  of  Brooldino  on 
May  1,  1899,  the  date  of  the  assessment.  The  facts  are  siin])le. 
The  plaintiff  was  domiciled  in  Boston.  In  or  before  Ai)ril, 
1890,  he  probably  changed  his  domicile  to  Cohasscf,  and  for 
some  years  spent  four  or  five  summer  months  in  the  forn.icr 
place  and  the  rest  of  the  year  in  Brookline.  Since  lS9."i,  or 
]89(),  he  has  let  ^**^*  his  Cohasset  house  and  has  })ormnnoiitly 
inhabited  only  tlio  Brookline  house,  which  seems  to  be  tlio 
more  important  structure  of  the  two,  and  stands  in  tlie  name 
of  the  plaintifT's  wife.  He  has  continued  to  vote  in  Cohasset, 
and  has  intended,  so  far  as  consistent  with  the  facts,  to  remain 
an  inhabitant  of  Cohasset. 

Of  course  the  argument  for  the  plaintiff  is  that  liis  douiicile 
is  presumed  to  continue  until  it  is  proved  to  have  been  changed, 
that  it  could  be  clianged  onl^  by  his  intent  and  overt  act,  and 
that  he  expressly  denied  the  intent.  The  ambiguity  is  in  tlio 
last  proposition.  The  plaintifl;  did  not  deny  that  he  intended 
to  keep  on  living  as  he  had  lived  for  the  last  few  years,  and  if 
the  jury  saw  fit  to  find,  as  no  doubt  they  did,  that  he  did  intend 
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to  do  so,  ilieii  he  did  intend  the  facts  necessary  to  constitute  a 
cliantre  of  domicile,  and  what  he  did  not  intend  was  siTnply  that 
those  facts  should  have  their  inevitahle  legal  consequence.  If 
a  person  is  present  with  his  family  in  a  house  in  Brookline  and 
intends  to  make  his  actual  headquarters  there  for  the  rest  of 
his  life,  and  to  live  no  more  in  the  place  of  his  former  domicile, 
he  cannot  retain  the  old  domicile  hy  the  simple  means  of  in- 
tending, subject  to  his  actual  change,  to  retain  advantages  in- 
consistent with  it.  The  proposition  hardly  needs  illustration. 
When  you  intend  the  facts  to  which  the  law  attaches  a  conse- 
quence, you  must  abide  the  consequence,  whether  you  intend 
it  or  not.  Of  course,  if  hereafter,  upon  the  recurrence  of  this 
question,  Mr.  Dickinson  is  prepared  to  state  that  he  never  has 
given  up  his  expectation  of  actually  living  in  Cohasset,  while 
that  testimony  would  not  take  away  the  town's  right  to  go  to 
the  jury,  it  may  lead  to  a  different  result. 
Exceptions  overruled. 


The  Question  of  Domicile  is  larfrely  a  mntter  of  intention:  Mat- 
zenbaugh  v.  People,  194  Til.  108.  88  Am.  St.  Kep.  134,  62  N.  E.  .546; 
Hascall  v.  Hafford,  107  Tenn.  355,  89  Am.  St.  Rep,  952,  65  S.  W. 
423.  Intention  alone,  however,  does  not  control.  If  a  person  re- 
moves to  another  place  with  an  intention  of  remaining  there  for 
an  indefinite  time,  it  becomes  his  place  of  residence  or  domicile, 
notwithstanding  he  may  have  a  floating  intention  of  returning  to 
his  old  residence  at  some  future  time:  See  the  monographic  note 
to  Berrj  v.  Wilcox,  48  Am.  St.  Eep.  714. 


CEONIN  V.  FITCHBURG   AND    LEOMINSTER   STREET 
RAILWAY  COMPANY. 

[181  Mass.  202,  63  N.  E.  335.] 
EVIDENCE— Hearsay  as  to  Symptoms  and  Sufferings  of  the 
Plaintiff. — A  physician  called  to  testify  as  an  expert  may  state  tlie 
symptoms  and  sufferings  of  the  plaintiff  as  described  by  him,  though 
made  long  after  the  injuries  for  which  he  seeks  to  recover  were 
received,  such  statements  being  part  of  the  grounds  on  which  thrt 
expert  has  reached  the  conclusion  which  he  is  permitted  to  state 
to  the  jury.     (pp.  409,  410.) 

Action  to  recover  for  personal  injuries  sustained  September 
27  1898.  At  the  trial  Dr.  Frank  C.  Richardson  was  shown 
to  be  an  expert  who  had  made  a  specialty  of  nervous  diseases. 
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He  testified  to  an  examination  of  the  plaintiff,  May  18,  1901, 
and,  against  the  objection  of  the  defendant,  was  permitted  to 
state  what  the  plaintiff  told  him  on  such  examination,  as  fol- 
lows: "He  complained  of  suffering  considerable  pain  in  the 
right  leg,  of  backache  on  slight  exertion,  severe  pain  in  the  left 
side  of  the  head,  muscular  weakness;  that  he  tired  easily;  that 
his  sleep  was  restless  and  troubled;  that  he  could  not  sleep 
more  than  two  hours  at  a  time  during  a  night;  that  he  wa? 
nervous,  excitable,  emotional,  easily  startled;  that  he  could  not 
concentrate  his  mind  on  anything  for  more  than  a  few  min- 
utes; that  he  had  periods  of  tremor  of  the  whole  body,  mus- 
cular twitchings  and  mild  hysterical  attacks. '^ 

The  witness,  against  a  like  objection,  testified  to  an  examina- 
tion made  in  October,  1901  as  follows:  "I  examined  him  in  my 
oflice  in  the  presence  of  Dr.  Goray  last  evening;  he  stated  that 
he  could  see  no  change  in  his  suffering  from  last  spring;  that 
he  still  had  pain  in  his  head,  pain  in  his  leg;  that  the  paiii 
in  his  leg  had  largely  given  way  to  numbness;  that  he  had  not 
attempted  to  work  because  even  slight  exertion,  as  in  work 
about  the  house,  tires  him;  that  his  sleep  is  restless  and 
troubled;  that  he  cannot  concentrate  his  mind  any  better  than 
last  spring;  that  he  still  has  attacks  of  trembling  and  mus- 
cular twitching."  The  witness  also  gave  his  opinion  respecting 
the  physical  condition  of  the  plaintiff. 

On  cross-examination  the  expert  further  testified  that  he  had 
made  two  examinations  of  the  plaintiff  and  that  both  were  for 
the  purpose  of  testifying  in  the  case.  A^erdict  and  judgment 
for  the  plaintiff  and  defendant  alleged  exceptions. 

C.  F.  Baker,  W.  P.  Hall  and  W.  Wells,  for  the  defendant. 

J.  E.  Cotter,  for  the  plaintiff, 

2*^^  BARKER,  J,  It  is  plain  that  the  statement  by  a  party 
to  a  cause  of  his  bodily  and  nervous  symptoms  made  long  after 
the  occurrence  of  the  accident  to  which  he  attributes  them  and 
for  purposes  connected  with  the  preparation  for  trial  of  a  suit 
in  which  his  condition  of  health  is  material,  and  not  made  to 
a  physician  for  the  purpose  of  ol)tai7nng  advice  or  treatment. 
are  not  admissible  in  evidence  in  his  own  favor  as  proof  of  tlie 
truth  of  the  matters  stated. 

It  is  equally  plain  that  every  person  admitted  as  an  expert  to 
testify  to  his  opinion  may  state  in  his  testimony  the  grounds 
and  reasons  for  that  opinion,  and  th:it  the  party  callins:  tht? 
expert  ^^^  may  put  in  evidence  those  grounds  and  rcasuus  ia 
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the  direct  examination  of  the  expert,  and  before  calling  upon 
him  to  give  his  opinion  to  the  jury. 

The  statement  of  these  rules  as  to  the  examination  of  wit- 
nesses called  as  experts,  made  by  Chief  Justice  Bigelow  in 
Barber  v.  ^Mcrriam,  11  Allen,  322,  324,  has  since  the  decision 
of  that  case  been  considered  as  law  in  this  commonwealth  and 
has  governed  trials.  So  well  established  is  this  doctrine  that 
tlie  expert,  upon  direct  examination  and  before  giving  his  opin- 
ion in  evidence,  may  testify  to  the  matters  which  form  the 
grounds  and  reasons  of  that  opinion  that  in  Koplan  v.  Boston 
Gas  Light  Co.,  177  ^lass.  15,  21,  58  ^^.  E.  1S3,  this  court  over- 
ruled without  discussion  an  exception  to  testimony  so  given, 
and  which,  save  as  showing  the  grounds  of  the  opinion  about 
to  be  given  by  the  witness,  would  have  been  inadmissible. 

In  the  present  case  there  is  no  doubt  that  the  statements  of 
the  plaintiff  were  hearsay,  and  of  that  particularly  dangerous 
and  objectionable  type,  declarations  of  an  interested  party, 
niade  after  suit  brought  and  for  the  very  purpose  of  prcjiaring 
evidence  to  be  used  in  his  own  favor  at  the  trial.  But  no 
such  rule  applies  to  them  as  that  which  excludes  ju'ivate  con- 
versations ])etween  husband  and  wife,  or  communications  be- 
tween attorney  and  client.  They  may  be  admitted  in  evidence 
if  oiTcrcd  by  tlie  adverse  party  either  as  admissions,  or  as  con- 
tradictions of  the  testimony  of  the  person  who  makes  them. 
It  follov.'s  that  they  may  be  admitted  as  the  grounds  and  rea- 
sons of  an  opinion  given  in  evidence  or  to  be  so  given  by  an 
expert. 

Being  admissible  for  that  purpose,  the  exception  to  their  ad- 
mission was  not  well  taken. 

Exceptions  overruled. 


A  rini^h-'inn  Called  to  T<fififii  as  an  expert  mnv  give  an  opinion 
n-  to  \\\^  nntnre  and  extent  of  an  injiiry  siist'iincl  to  the  i^crsi-jn. 
tiiougli  ])nso'l  in  part  on  siatenienta  made  to  liim  liy  the  persnn 
injured  doserijif ive  of  present  pains  or  Rvniptoms:  T-onisville  efe. 
Ky.  Co.  V.  Snvder,  117  Tnd.  43.-,  10  Am.  Pt.  Rep.  HO.  2o  X.  K.  l"^-!-; 
note  to  P)irmin<i'linm  T'ninn  Ev.  C'o.  v.  TTale,  24  Am.  Sf.  'Ri'-p.  7^2. 
But  see  Stewart  v.  Everts,  76  Wis.  35,  20  Am.  St.  Kep.  17,  44  X. 
W.   1092. 
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BAIN  V.  ATKINS. 

[181  Mass.  210,  63  N.  E.  414.] 

CEEDITORS'  BILL  to  Reach  Satisfied  Obligation.— A  suit  in 
equity  cannot  be  sustained  to  reach  an  obligation  and  apply  it  to 
the  satisfaction  of  the  plaintiff's  demand,  if  such  obligation  had 
been  dischargod  before  the  suit  was  coininenccd.      (p.  412.) 

INSURANCE— When  not  Impressed  with  a  Trust.— An  in- 
surance indemnifying  one  for  his  liability  to  persons  who  might 
be  injured  through,  his  negligence  is  not,  on  the  occurrence  of  such 
an  injury,  impressed  with  a  trust  in  favor  of  the  person  injured. 
The  insurer  is  therefore  at  liberty  to  settle  with  and  pay  to  the 
insured  such  sura  as  they  may  in  good  faith  agree  upon,  and  such 
payment  being  made,  the  person  injured  has  no  recourse  against 
the  insurer,     (p.  413.) 

Suit  in  equity  commenced  in  181)8,  by  an  infant  who  had 
recovered  a  judgment  against  the  dci'eiulant  Atkins,  to  reach 
and  apply  insurance  for  five  thousand  dolhirs  under  a  policy 
issued  to  Atkins  by  the  defendant,  the  Union  Casualty  and 
Surety  Company. 

The  defendant  Atkins  was  a  contractor  and  builder  engajred 
in  putting  an  additional  story  on  a  certain  building,  and  in  the 
prosecution  of  this  work  one  of  his  workmen  negligently  al- 
lowed a  brick  to  fall  upon  and  injure  the  plaintiff.  On  account 
of  this  injury  the  plaintiff  brought  an  action  and  recovered 
j"'lgment  against  Atkins,  who,  previous  to  the  accident,  had 
been  indemnified  by  a  policy  issued  by  the  dofcndant  insurance 
company.  It  had  assumed  the  defense  of  the  action  and  had 
mode  an  offer  of  compromise  to  the  plaintiff  in  behalf  of  the 
defendant  Atkins,  which  was  rejected.  Judgtmnt  was  after- 
ward recov(M'ed  against  him  for  seven  thousand  dollars.  Sub- 
scijuently  the  insurance  company  made  a  settlement  with  the 
defendant  Atkins  and  paid  him  five  thousand  dollars  in  dis- 
charge of  its  liability  to  him,  which  settlement  was  made  in 
good  faith  but  without  any  notice  to  plaintiff  or  any  notice 
from  him  forbiddiiie-  the  settlement.  The  settlement  was  not, 
however,  made  for  the  purpose  of  enabling  Atkins  to  avoid 
his  liability  to  the  plaintiff  or  to  enable  the  insurance  comi^any 
to  avoid  its  liability,  if  any.  The  case  wa'^  tried  Ix^fore  "Morton, 
J.,  who,  with  the  consent  of  the  parties,  reserved  it  for  the 
consideration  of  the  full  court. 

W.  B.  Grant  and  T.  H.  P.ut timer,  for  the  plaintiff. 

Pi.  W.  Nason,  for  tlic  defendant  insurance  company. 
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242  BAUKEE,  J.     It  is  now  settled  by  tlie  findings  and  the 
agreed  facts  tliat  wlien  the  pLaintifl:  hegan  this  attempt  to  reach 
in  liquidation  of  his  claim  against  Atkins  a  supposed  obligation 
10  Atkins  on  the  part  of  the  Union  Casualty  and  Surety  Com- 
pany that  obligation  was  no  longer  in  existence.     The  bill  was 
filed  on   January   19,   1898.     Nine  days  before  that  date  the 
supposed  ^'^'^  obligation,  disputed  by  the  company,  had  been 
ended  by  an  actual  payment  of  money  then  made  by  the  com- 
pany to  Atkins  on  a  settlement  in  good  faith  on  the  part  of 
both  and  without  notice  to  either  of  any  claim  on  the  part  of 
the  plaintiiT  in  the  obligation  or  founded  upon  it.     The  settle- 
ment was  not  made  for  the  purpose  of  enabling  Atkins  to  avoid 
his  liability  to  the  plaint  ill'  nor  of  enabling  the  company  to 
avoid  any  liability  to  tlie  plaintiff.     When  it  was  made  the  com- 
pany had  no  knowledge  of  Atkins'  financial  condition.     The 
settlement  is  found  to  have  been  made  as  in  the  ordinary  course 
of  business  between  two  parties,  one  of  w^hom  denied  all  lia- 
bility and  wanted  to  settle  for  as  little  as  it  could  without  in- 
juring its  reputation  for  fair  dealing  with  those  who  insured 
with  it,  and  the  other  of  whom  wanted  to  get  all  he  could  up 
to  the  full  amount  of  his  claim.     Atkins  put  into  his  business 
the  three  thousand  dollars  which  he  received  in  the  settlement, 
and  had  it  not  been  for  the  judgment  of  seven  thousand  dol- 
lars afterward  recovered  against  him  by  the  plaintiff  in  the  ac- 
tion of  tort  for  personal  injuries  then  pending,  Atkins  could 
have  gone  on  with  his  business.     He  went  into  bankruptcy  in 
consequence  of  that  judgment,  and  has  paid  nothing  upon  the 
judgment,  and  the  plaintiff  has  been  unable  to  collect  the  judg- 
ment in  whole  or  in  part. 

We  do  not  consider  whether,  if  when  the  bill  was  brought  the 
company  had  been  under  an  existing  obligation  to  indemnify 
Atkins  against  the  plaintiff's  demand,  the  latter  could  have 
compelled  in  equity  the  application  of  that  obligation  to  tlie 
satisfaction  of  his  claim  against  Atkins.  The  fact  that  when 
the  plaintilf  sought  the  aid  of  an  equity  court  there  was  no 
such  obligation  is  conclusive  against  the  contention  that  there 
was  an  equity  springing  from  such  an  obligation. 

Therefore  the  plaintiff  is  compelled  to  contend  that  the  ob- 
ligation of  the  company  upon  the  happening  of  the  accident 
constituted  a  fund  for  the  benefit  of  the  plaintiff  impressed 
with  a  trust  for  him ;  that  siich  a  trust  fund  could  be  paid  to 
Atkins  if  at  all  only  to  reimburse  him  after  he  had  patisfi(>d  his 
own  liability  to  the  plaintiff,  and  that  the  company's  settle- 
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Dient  with  Atkins  without  Iho  consent  of  the  plaintifT  was  in 
'the  company's  own  wrong  and  void  as  to  tlie  plaintiif. 

The  essence  of  this  contention,  without  wliieh  no  part  of  it 
^*'*  can  stand,  is  thirt  the  insurance  constituted  a  trust  fund  for 
the  benefit  of  the  plaintitf,  and  for  tliis  there  is  no  ground. 

The  onl}^  parties  to  the  contract  of  insurance  were  Atkins 
and  the  company.  The  consideration  for  the  company's  prom- 
ise came  from  Atkins«alone,  and  the  promise  was  only  to  him 
and  his  legal  representatives.  I^sTot  only  was  the  plaintiiT  not 
a  party  to  either  the  consideration  or  the  contract,  but  the 
terms  of  the  contract  do  not  purport  to  promise  an  indemnity 
for  the  benefit  of  any  person  other  than  Atkins.  The  policy 
only  purports  to  insure  Atkins  and  his  legal  representatives 
against  legal  liability  for  damages  respecting  injuries  from  ac- 
cidents to  any  person  or  persons  at  certain  places  within  the 
time  and  under  the  circumstances  defined.  It  contains  no 
agreement  that  the  insurance  shall  inure  to  the  benefit  of  the 
person  accidentally  injured,  and  no  language  from  which  such 
an  understanding  or  intention  can  be  implied.  Atkins  was 
■under  no  obligation  to  procure  insurance  for  the  benefit  of 
the  plaintiff,  nor  did  any  relation  exist  between  the  plaintiff 
and  Atkins  which  would  give  the  latter  the  right  to  procure 
insurance  for  the  benefit  of  the  plaintiff.  The  only  correct 
statement  of  the  situation  is  simply  that  the  insurance  was  a 
matter  wholly  between  the  company  and  Atkins,  in  which  the 
plaintiff  had  no  legal  or  equitable  interest,  any  more  than  in 
any  other  property  belonging  absolutely  to  Atkins. 

Most  of  the  cases  cited  in  support  of  the  plaintiff's  conten- 
tion are  entirely  wide  of  the  mark.  In  all  of  them  the  obli- 
gation which  the  plaintiff  sought  to  apply  to  the  extinguish- 
ment of  his  demands  existed  when  he  brought  his  suit. 

In  Anoka  Lumber  Co.  v.  Fidelity  etc.  Co.,  G.3  Minn.  286. 
65  N.  W.  353,  Iloven  v.  Employers'  Liability  Assur.  Co.,  93 
Wis.  201,  67  N.  W.  46,  and  Fritchie  v.  Miller's  Pennsylvania 
Extract  Co.,  197  Pa.  St.  401,  47  Atl.  351.  the  liabilitv' of  the 
insurer  was  sought  to  be  reached  by  process  of  gartiislmiont. 
In  American  Employers'  Liability  Ins.  Co.  v.  Forrlyoe.  6?  Ark. 
562,  54  Am.  St.  Eep.  305,  36  S.  W.  1051.  and  Fidelity  etc.  Co. 
V.  Fordyce,  64  Ark.  174.  41  S.  W.  420.  the  quostion  was 
whether  the  insured  must  first  pay  the  judgment  in  favor  of 
the  emplo5'6  before  an  action  could  be  brought  upon  the  policy. 
In  Fenton  v.  Fidelity  etc.  Co.,  36  Or.  283.  56  Pac.  1096.  the 
action  against  the  insurer  bv  a  surgeon  who  had  attended  an 
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injured  employe  was  allowed  ])ccaiisc  of  an  assignment  to  the 
])laintitr  of  ihe  cause  of  action,  in  Embler  v.  Hartford  ^'''•. 
Steam  Boiler  etc.  Ins.  Co.,  158  X.  Y.  431,  53  X.  E.  21^3,  the 
decision  was  that  a  suit  could  not  he  maintained  by  an  assignee 
of  the  administratrix  of  an  employe  who  had  been  killed  by  an 
explosion  against  the  insurer  upon  a  policy  issued  to  the  eni- 
j)loyer.  The  decision  was  put  by  the  majority  of  the  court 
upon  the  ground  that  there  was  no  such  relation  between  the 
emploA'e  and  his  employer,  and  no  such  privity  on  the  part  of 
the  employe  to  the  contract  of  insurance  as  gave  him  or  his 
representatives  a  right  of  action  upon  the  policy  of  insurance. 
It  is  to  be  noted  that  this  policy  was  written  before  the  enact- 
ment of  the  New  York  Statutes  of  1892,  chapter  690,  section 
55,  which  authorizes  an  employer  to  take  out  insurance  for  the 
benefit  of  his  employes.  The  case  of  Beacon  Lamp  Co.  v. 
Travelers'  Ins.  Co.,  61  X.  J.  Eq.  59,  47  Atl.  579,  was  over- 
ruled by  the  court  of  last  resort,  which  held  that  the  obligation 
of  the  insurer  was  with  the  employer  only,  and  left  the  person 
who  had  the  claim  for  damages  on  account  of  the  accident  to 
rely  only  on  obligations  from  the  insurer  to  the  employer  exist- 
ing when  the  bill  was  brought:  Beacon  Lamp  Co.  v.  Travelers* 
Ins.  Co.,  61  X.  J.  Eq.  59,  47  Atl.  579.  Hunt  v.  Xew  Ham])shire 
Fire  Underwriters'  Assn.,  68  X.  H.  305,  73  Am.  St.  Eep.  f'.O-?, 
38  Atl.  145,  grew  out  of  the  reinsurance  by  a  solvent  coinpnnv 
of  part  of  a  fire  risk  first  reinsured  in  part  by  a  company  whidi 
became  insolvent  after  the  loss  by  fire:  and  the  right  of  t]ir> 
original  insurer  to  the  fund  was  a  right  in  equity  to  avail  it<i>lf 
of  a  then  subsisting  provision  made  bv  his  insolvent  drbior. 
the  first  reinsurer,  for  the  payment  of  the  claim  of  the  oriiii'ial 
insurer.  Xeither  that  case  nor  those  of  the  class  of  Locke  v. 
Homer.  131  Mass.  93.  41  Am.  Tfep.  199,  or  Keller  v.  Ash ford. 
133  IT.  S.  610,  10  Sup.  Ct.  Eep.  494,  are  put  upon  the  ground 
of  a  trust. 

If  the  usual  result  of  insurance  against  liability  for  d,imag(\s 
respecting  accidental  injuries  to  others  was  to  give  mouev  to 
the  insured  when  he  was  not  obliged  to  compensate  the  person 
injured,  it  would  be  for  the  legisbature  to  sav  whether  sucj-i  in- 
surance should  not  be  prohibited  as  contrary  to  public  policy. 
The  insurance  WTitten  by  the  policy  held  bv  Atkins  was  in  fad 
permitted  by  our  statutes  and  for  his  own  benefit,  and  not  for 
that  of  the  persons  whose  injuries  might  give  them  a  claim 
against  him.  The  fact  that  owing  to  his  bankruptcy  the  plain- 
tiff's claim  cannot  be  satisfied,  although  he  has  in  fact  received 
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the  insurance  money  or  a  part  of  it,  cannot  make  that  a  trust 
fund  which  ^-^^  ncitlier  tlie  statute  which  allowed  the  contract 
nor  the  contract  which  created  the  fund  impressed  with  a  trust. 
Atkins  had  as  full  a  right  to  settle  with  the  company  and  to 
use  in  liis  business  the  proceeds  of  the  settlement  as  to  deal 
at  his  will  with  any  other  part  of  his  property,  and  the  com- 
pany had  a  right  to  settle  with  him  as  it  did. 
Bill  dismissed  with  costs. 


Cnsiinlt]/  T}isurotjre.  —  ln  an  action  to  recover  for  personal  injuries 
claimed  to  be  due  to  the  neslipence  of  the  defendant,  it  is  error 
enlitlingf  him  to  a  reversal  to  admit,  aj^ainst  his  objection,  testi- 
mony showing:  that  in  case  of  recovery  he  is  indemnified  from  Inss 
by  a  policy  in  a  casualty  insurance  companv:  Herrin,  Lambert  & 
Oo.  V.  Daly,  80  Miss.  340,  post,  p.  605,  31  South.  790.  That  a  eon- 
tract  to  indemnify  one  from  liability  for  negligence  may  be 
valid,  see  Kansas  Citv  etc.  T?.  17.  On.  v.  Southern  etc.  Co.,  isi  Mo. 
373,  74  Am.  St.  Kep.  545,  52  S.  W.  205. 


PEOVIDENT   SAVryCxS   LIFE   ASSURANCE   SOCIETY 
OF  NEW  YOEK  v.  CUTTING. 

[181   Mass.   261,   63   N.   E.   433.] 

MANDAMUS  Will  not  Issue  Against  the  Insurance  Commis- 
sioner to  Compel  Him  to  Change  His  Valuation  of  outstandina: 
policies  issued  by  the  petitioner,  on  the  ground  that  he  ha"  made 
a  mistake  of  law  or  of  fact,  where  it  is  not  contended  that  he 
has  acted  in  bad  faith  or  willfully  disobeyed  the  law.     (p.  419.) 

T.  B.  I?ecd,  L.  S.  Dabncy   and  R.  Foster,  for  the  petitioner. 

F.  H.  Nash,  attorney  general,  for  the  respondent. 

2«i  KNOWLTON,  J.  This  is  a  petition  for  a  writ  of  man- 
damus to  compel  the  insurance  commissioner  to  change  his 
valuation  of  the  outstanding  policies  of  the  petitioner,  so  as  \o 
diminish  the  reserve  liability  for  which  it  must  have  assets  to 
meet  the  reriuirements  of  our  law.  The  duty  of  the  coinini^- 
sioner  to  make  this  valuation  under  the  R.  L.,  chapter  IIS,  sor- 
tion  11,  is  only  a  preliminary  part  of  his  duty  under  section  IT 
of  this  chapter,  annually  to  "make  a  rejiort  to  the  general  cnnrt 
of  his  ofTicial  transactions,"  in  which  he  shall  include  among 
other  things  "an  exhibit  of  the  financial  condition  and  ])usin('ss 
transactions  of  the  several  insurance  companies  as  disclosed  bv 
ofhcial  examinations  of  the  same  or  bv  their  annual  statements. 
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abstracts  of  which  statements  ^^^  with  his  valuation  of  life 
policies,  shall  appear  therein;  and  such  other  information  and 
comments  relative  to  insurance  and  the  public  interest  therein, 
as  he  thinks  proper."  It  is  important  in  one  other  way.  It 
Haturally  is  used  in  part  as  a  foundation  for  action,  in  case  he 
is  called  upon  under  section  7  to  revoke  or  suspend  the  cer- 
tificates and  authority  granted  to  a  foreign  insurance  company, 
because  he  is  of  opinion  that  it  is  "in  an  unsound  condition,'" 
or  "that  its  actual  funds  exclusive  of  its  capital  ....  are  less 
than  its  liabilities.'^ 

The  complaint  against  the  respondent  is  that  in  applying  the 
rule  of  computation  prescribed  by  the  statute  to  a  certain  class 
of  policies  issued  by  the  petitioner,  he  has  made  a  mistake  in 
holding  that,  for  the  purpose  of  ascertaining  their  reserve  value, 
they  are  to  be  treated  as  being  from  their  inception  policies 
for  life  or  for  an  endowment  period,  and  not  as  policies  for  one 
year  only,  with  an  option  in  the  assured  to  continue  them  in 
force  at  the  end  of  the  year  without  a  further  physical  examina- 
tion, and  without  an  increase  of  premium  on  account  of  the 
greater  age  of  the  assured.  It  is  not  contended  that  he  has 
acted  in  bad  faith  or  has  willfully  disobeyed  the  law.  There  is 
only  a  difference  of  opinion  between  the  petitioner  and  the  re- 
spondent as  to  the  proper  application  of  the  rule  prescribed  by 
the  statute,  to  the  methods  of  the  petitioner  in  insuring  under 
this  class  of  policies. 

A  preliminary  question  is  whether  the  decision  of  the  com- 
missioner in  a  matter  of  this  kind  is  subject  to  revision  by  this 
court  ou  an  application  for  a  writ  of  mandamus.  In  various 
pi-oiordings  affecting  foreign  insurance  companies  the  statute 
mfikt'S  no  provision  for  an  appeal  from  its  decision,  but  treats 
his  conclusion  as  final.  Particularly  is  this  so  in  the  valuation 
of  policies  and  assets  and  the  determination  of  the  financial 
condition  of  foreign  companies  doing  business  in  this  common- 
wealth. "Before  granting  certificates  of  authority  to  an  insur- 
ance compnny  to  issue  policies  or  make  contracts  of  insuraueo 
the  commissioner  shall  be  satisfied,  by  such  examination  a.s  he 
mav  make  and  such  evidence  as  he  may  require,  that  such  com- 
pany is  otherwise  duly  qualified  under  the  laws  of  this  com- 
monwealth to  transact  business  herein":  I?.  L..  c.  11!^.  sec. 
fi.  By  the  R.  L.,  chapter  120.  section  10.  he  ha^  absolute 
a\ithoritv  to  give  or  withhold  liis  indorsement  ^^^  upon  a 
rpnui=ition  of  the  directors  for  the  withdrnwal  of  auv  portion 
of  an  emergency    fund  deposited  by  an    assessment  insurance 
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company  with  the  treasurer  of  the  commonwealth.  Under 
E.  L,,  chapter  120,  section  12,  the  authority  granted  to  a  for- 
eign assessment  insurance  company  to  do  business  in  this  com- 
monwealth "shall  be  revoked  if  the  insurance  commissioner,  on 
investigation,  is  satisfied  that  such  corporation  is  not  paying  in 
full  the  maximum  amount  named  in  its  policies,  or  that  it  has 
otherwise  failed  to  comply  with  any  provision  of  this  chapter 
or  its  own  contracts."  In  regard  to  the  reduction  of  capital 
stock  of  an  insurance  company,  it  is  provided  by  the  R.  L., 
chapter  118,  section  37,  that,  "if  the  commissioner  finds  that 
the  reduction  is  made  in  conformity  to  law,  and  that  it  will 
not  be  prejudicial  to  the  public,  he  shall  indorse  his  approval 
upon  the  certificate.'*  By  section  67  of  this  chapter,  a  com- 
pany organized  under  the  laws  of  another  state  may  be  ad- 
mitted to  do  business  in  this  commonwealth,  if,  "in  the  opinion 
of  the  commissioner,"  it  "is  in  sound  financial  condition,"  etc. 
Section  72  provides  that  "no  domestic  life  insurance  company 
shall  reinsure  its  risks  except  by  permission  of  the  insurance 
commissioner;  but  may  reinsure  not  exceeding  one-half  of  any 
individual  risk."  Under  section  78  "no  foreign  insurance  com- 
pany shall  be  so  admitted  and  authorized  to  do  business  until 
....  it  has  satisfied  the  insurance  commi=:sioner"  or  numerous 
facts  therein  stated.  The  term?  of  each  of  these  sections  make 
it  plain  that  the  opinion  and  judgment  of  the  instirnnce  com- 
missioner is  to  be  final  and  conclusive  in  determining  iliese  im- 
portant matters  upon  which  the  rights  of  the  insurance  com- 
panies and  the  protection  of  the  public  depend,  ^lost.  if  not 
all,  of  these  several  conclusions  involve  tlie  consideration  of 
questions  of  law  as  well  as  questions  of  fact. 

Tn  regard  to  the  only  important  action  dependinc^  upon  the 
valuation  of  policies  to  ascertain  the  reserve  liabililv  of  insur- 
ance companies,  namely,  the  making  of  a  report  to  the  lecrisla- 
ture  and  the  revocation  or  suspension  of  certificates  of  au- 
thority to  do  business,  it  seems  that  the  judgment  of  the  com- 
missioner is  not  subject  to  revision.  Under  section  17,  he  is 
to  make  a  report  of  the  financial  condition  of  insurance  com- 
panies and  of  their  transactions  and  the  valuation  of  life,  poli- 
cies, which  must  mean  a  report  according  to  his  understanding 
of  the  facts,  founded  on  -^"*  examinations  and  statements. 
Bv  section  7  he  is  to  revoke  or  suspend  certificates  of  authority 
granted  to  a  foreign  insurance  company  if  he  "is  of  opinion, 
upon  examination  or  other  evidence,  that  a  foreign  insurance 
company  is  in  an  unsound  condition,  that  it  has  failed  to  cora- 

Am.   St.   Rep.,   Vol.   J>3— 27 


418  American  State  Reports,  Vol.  93.  [Mass. 

pi)'  with  the  law,  or  that  its  actual  funds  exclusive  of  its  capital, 
if  it  is  a  life  insurance  company,  are  less  than  its  liabilities," 
etc. ;  and  no  new  business  can  thereafter  be  done  by  such  com- 
pany "until  its  authority  to  do  business  is  restored  by  the  com- 
missioner." If  the  "ground  for  revocation  or  suspension  re- 
lates only  to  the  financial  condition  or  soundness  of  the  com- 
pany, or  to  a  deficiency  in  its  assets,"  there  is  no  appeal  from 
a  decision  of  the  commissioner.  In  other  cases  the  company 
may  apply  to  the  supreme  judicial  court  for  a  reversal  of  his 
decision.  Here  again  is  an  indication  that  the  judgment  of 
the  commissioner  in  all  matters  of  law  or  fact  involved  in 
determining  the  financial  condition  of  a  company  for  a  purpose 
affecting  it,  even  to  the  extent  of  terminating  its  existence  as 
an  insurer  in  this  commonwealth,  is  to  be  final  and  conclu- 
sive. 

The  valuation  of  policies  for  the  purpose  of  determining  the 
reserve  liability  is  only  one  of  the  processes  necessary  to  deter- 
mine the  company's  financial  condition.     It  involves  an  ap- 
plication of  the  statiitory  rule  to  each  policy,  in  connection 
with  the  methods  and  practices  in  the  transaction  of  the  busi- 
ness that  exist,  either  as  a  part  of  the  science  of  life  insurance 
or  otherwise,  outside  of  the  stipulations  of  the  policy.     New 
forms  of  policies  may  be  adopted  which  were  not  known  when 
the  statutory  rule  was  established,  and  new  questions  may  arise, 
depending  in  part  upon  the  principles  of  life  insurance  as  a 
science,  and  in  part  upon  the  practices  of  the  company  as  well 
as  upon  rules  of  law,  in  determining  how  the  statutory  rule 
shall  apply  to  these  policies.     In  the  present  case,  even  if  the 
contracts  referred  to  are  to  be  considered  technically  as  the 
petitioner  contends,  the  statute  is  silent  as  to  whether  tlie  value 
of  the  option  to  continue  the  insurance  at  the  end  of  the  year 
without  an  examination,  and  at  the  premium  fixed  for  an  age 
a  year  younger  than  the  assured  would  then  have  attained,  is 
not  to  be  considered  in  determining  the  reserve  liability  of  the 
company  under  the  contract.     Questions  of  fact  and  questions 
of  law  must  be  answered  ^^^  in  coming  to  a  conclusion.     In 
valuing  all  the  assets  of  a  company,  which  usually  comprise  in- 
vestments of  many  kinds,  such  questions  must  inevitably  arise. 
If  we  are  to  examine  each  policy  or  class  of  policies,  together 
with  the  methods  of  the  company  in  fixing  their  premiums,  and 
any  other  facts  pertaining  to  the  policies  which  are  different 
from  those  belonging  to  other  kinds  of  policies,  for  the  purpose 
of  determining  whether  the  iu'surance  commissioner  has  made 
a  mistake  of  law  in  valuing  thnni.  we  know  of  no  good  reason 
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why  his  valuation  of  each  item  of  the  assets  miglit  not  be  ex- 
amined to  see  if  it  is  affected  by  a  mistake  of  law.  A  mistake 
of  the  latter  kind  might  be  as  detrimental  to  the  company  as 
one  of  the  former,  whether  viewed  in  reference  to  its  etrect 
upon  the  commissioner's  report,  or  upon  his  determination  to 
revoke  or  suspend  the  certificate  of  authority.  If  the  com- 
missioner's mistakes  of  law  are  to  be  corrected  on  an  applica- 
tion for  a  writ  of  mandamus,  his  mistakes  in  the  construction 
of  contracts  entering  into  investments  should  be  dealt  with, 
as  well  as  his  mistakes  in  the  construction  of  contracts  for  in- 
surance. We  are  of  opinion  that  the  statute  does  not  contem- 
plate a  revision  of  the  commissioner's  decisions  in  this  way. 
This  officer  is  intrusted  with  the  performance  of  important 
duties,  and  invested  with  power  to  use  his  discretion  and  jud,£r- 
ment  in  matters  which  call  for  prompt  and  decisive  action,  and 
which  it  would  be  difficult  to  investigate  in  our  courts.  We 
are  of  opinion  that  at  least  so  long  as  he  acts  in  good  faith, 
intending  to  obey  the  law,  we  cannot,  by  a  writ  of  mandamus, 
compel  him  to  change  his  conclusions  either  of  law  or  fact  in 
the  valuation  of  the  policies  or  assets  of  a  life  insurance  com- 
pany. 

Without  considering  whether  any  mistake  appears,  we  must 
deny  the  petitioner's  application.  Similar  decisions  have  been 
made  in  regard  to  the  powers  of  the  insurance  commissioner  in 
Ohio  and  Kansas:  State  v.  Moore.  42  Ohio  St.  103;  Dwelling- 
house  Tns.  Co.  V.  Wilder,  40  Kan.  561,  20  Pac.  261. 

Petition  dismissed. 


Mandamvs  Will  not  Tsuve  to  an  insurance  comm?85»ioner  to  com- 
pel him  to  admit  a  foreijrn  insurance  compnny  to  do  hiislnoss  in 
the  state:  American  etc.  Security  Co.  v.  Fyler,  60  Conn-  448,  25 
Am.  St.  Rep.  337,  22  Atl.  494. 
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NORRIS  V.  ANDERSON. 

[181  Mass.  308,  64  N.  E.  11.] 

ATTACHMENT.— Misnomer  of  the  Defendant,  whereby  hU 
name  is  spelled  "Kavarik"  instead  of  "Kovarik, "  while  a  proper 
matter  for  a  plea  in  abatement,  does  not  make  void  the  writ  or  its 
levy  on  his  real  property,  even  against  an  innocent  purchaser  with- 
out actual  notice,     (p.  422.) 

ATTACHMENT.— The  Description  of  Land  Given  in  a  Re- 
turn of  a  Writ  of  Attachment  is  sufficient  if  the  same  description 
would  be  sufficient  to  pass  the  land  in  a  grant  made  by  the  owner. 
This  rule  applies  against  purchasers  in  good  faith  of  the  property 
alter  the  levy  of  a  writ  without  actual  notice  thereof,     (p.  422.) 

ATTACHMENT.— The  Amendment  of  a  Writ  of  Attachment 
After  Its  Levy  by  correcting  a  misnomer  of  the  defendant,  though 
made  without  notice  to  him  or  to  a  purchaser  after  its  levy,  does 
■Tiot  avoid  the  writ  or  the  levy  against  either,  for  the  reason  that  it 
and  its  levy  would  have  been  valid  had  no  amendment  been  made, 
unless  the  misnomer  had  been  pleaded  in  abatement,     (p.  423.) 

ATTACHMENT— Amendments  to  Cure  Mere  Defects  in  Form 
or  Clerical  Errors  do  not  Affect  an  Attachment.— To  dissolve  an 
attachment  or  make  it  ineffectual  as  against  a  subsequent  purchaser, 
surety,  or  attaching  creditor,  the  amendment  must  be  such  as  to 
let  in  some  new  demand  or  cause  of  action,     (p.  423.) 

Writ  of  entry  to  recover  premises  in  Wood  street  in  the 
town  of  Woburn.  Both  parties  claimed  under  John  Kovarik. 
'J'he  defendant  claimed  title  under  a  writ  of  attachment  levied 
October  16,  1899,  and  the  tenant  under  a  conveyance  madcj  to 
him  on  the  twenty-seventh  day  of  the  same  month.  Before 
accepting  a  conveyance  the  tenant  caused  an  examination  of  tiic 
title  to  be  made,  and  received  a  report  to  the  effect  that  it 
was  free  from  attachment.  In  the  writ  the  debtor's  name  was 
incorrectly  spelled  "Kavarik,"  which  was  ])robably  the  cause  of 
tlio  failure  to  find  and  report  the  atlachment.  On  tlu^.  rdui'ii 
(lay  of  the  writ,  the  plaintilf  therein,  one  Alexander  Ellis. 
m()v(^d  the  amendment  of  the  writ  by  clianging  the  name  of  the 
defendant  from  "Kavarik''  to  "Kovarik,"  and  the  motion  w;is 
allowed  by  the  court,  no  noiiee  Ihoroof  liaving  been  given  to 
anyone.  The  tenant  had  purchased  in  good  faith  in  ignoraiu;e 
of  the  attachment.  After  judgment  Avas  entoi'ed  in  the  nt- 
.lachment  suit,  a  writ  of  execution  issued  under  which  the  ])rop- 
.<?rty  in  controversy  was  sold  to  the  defendant,  who  was  the  at- 
torney for  the  plaintiff  in  tlie  attachment  proe'eedings. 
The  tenant  asked  the  trial  court  lo  rule  that: 
"1.  On  all  the  evidence  a  verdict  should  be  ordered  for  the 
■tenant. 
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"2.  The  amendment  to  the  writ  in  favor  of  Ellis,  plaintiff^ 
against  Kavarik  vacated  the  attachment. 

"3.  The  name  'Kovarik'  is  not  the  same  as  the  name  'Kava- 
rik.' 

"4,  The  records  of  attachments  in  the  registry  deeds  were  not 
sufficient  in  law  to  create  an  attachment  on  the  property  of 
Kovarik,  and  the  tenant,  Anderson,  took  title  free  from  the  at- 
tachment on  which  the  levy  and  sale  were  hased. 

"5.  The  estate  of  Kovarik,  if  ever  attached,  was  not  under 
legal  attachment  on  October  29,  1899,  in  favor  of  Ellis. 

"6.  The  levy  and  sale  on  the  execution  were  not  sufficient  in 
law  to  give  title  to  the  defendant  as  against  the  tenant. 

"7.  The  title  of  the  tenant  is  good  as  against  anyone  claim- 
ing under  the  alleged  attachment  of  October  Ifi,  1899,  on  the 
writ  in  favor  of  Ellis  and  under  the  judgment,  levy,  execution 
and  sale  put  in  evidence  in  this  case. 

"8.  The  amendment  to  the  writ  in  the  case  of  Ellis  v.  Kova- 
rik was  in  the  nature  of  the  introduction  of  a  new  party. 

"9.  No  notice  of  the  amendment  to  Ihe  writ  having  been 
given  to  the  tenant,  he  cannot  be  affected  by  it." 

In  response  to  this  request,  the  judge  found  as  follows:  "I 
find  that  John  Kovarik  had  actual  notice  of  the  service  of  the 
writ  upon  him,  and  that  he  admitted  that  he  had  received  such 
service  before  the  entry  of  the  writ.  I  grant  the  tenant's 
third  request  for  rulings  with  the  addition  of  the  words,  'but 
I  find  that  both  names  were  used  by  the  plaintiff  as  intended 
for  the  same  per?!on.* 

"I  deny  the  other  requests  of  the  defendant." 

The  trial  court  found  in  favor  of  the  defendant,  but.  at  the 
request  of  the  tenant,  reported  the  case  for  the  disposition  of 
the  supreme  court. 

J.  E.  Murphy,  for  the  tenant. 

G.  L.  Mayberry,  for  the  defendant. 

**^  BARKER,  J.  The  only  ground  which  can  be  urged 
against  the  validity  of  the  attachment  at  the  first  is  the  mis- 
take in  the  name  of  the  defendant.  The  defendant  was  in  fact 
John  Kovarik  of  Woburn.  The  misnomer  mav  have  been  mnt- 
ter  for  abatement  if  John  Kovarik  saw  fit  to  plead  in  aba  fo- 
ment, but  the  writ  was  a  writ  against  him.  Xo  statute  pro- 
vides that  an  attachment  of  real  estate  shall  be  ineffectual  or 
yoid  if  the  defendant  is  wrongly  named  in  the  writ,  nor  does 
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any  statute  or  decision  require  in  terms  that  the  documents 
■which  sliow  the  attachment  shall  state  the  correct  name  of  the 
defendant.  The  attachment  cannot  be  ruled  as  matter  of  law 
not  to  have  been  an  attachment  of  the  estate  of  John  Kovarik, 
because  it  described  the  property  as  that  of  John  Kavarik  of 
Woburn,  it  being  shown  that  John  Kavarik  was  not  the  name 
of  any  person,  and  that  the  mistake  was  not  in  any  way  fraudu- 
lent or  an  attempt  to  conceal  the  attachment. 

The  rule  as  to  the  description  of  the  land  necessary  in  an 
^^^  attachment  is  that  the  description  given  in  the  return  is 
sufficient  if  the  same  description  would  be  sufficient  to  pass 
the  land  in  a  grant  by  the  owner:  Taylor  v.  Mixter,  11  Pick. 
S41,  350.  Upon  the  evidence  the  judge  could  find  that  the  de- 
scription of  the  land  in  the  return  was  sufficient  and  the  attach- 
ment valid:  See  Cleaveland  v.  Boston  Five  Cents  Sav.  Bank, 
129  ^[ass.  27.  The  description  in  the  return  which  was  before 
the  court  in  Williams  v.  Brackett,  8  Mass.  240,  was  a  correct 
•description  of  a  different  parcel  of  land  from  that  intended  to 
he  attached,  and  the  defendant  had  an  interest  in  each  parcel 
of  land,  both  that  actually  described  in  the  return  and  that  in- 
tended to  be  described. 

On  the  other  hand  there  is  a  plain  distinction  between  this 
case  and  that  of  Terry  v.  Sisson,  125  Mass.  560,  relied  on  by  the 
tenant.  There  the  attachment  was  of  a  deposit  of  the  defend- 
ant's in  a  savings  bank,  and  was  by  trustee  process.  That  is  a 
process  devised  to  give  the  creditor  the  benefit  of  the  property 
of  his  debtor  which  cannot  be  come  at  to  be  attached  in  the 
ordinarv  way:  See  Prov.  Stats.  1758-59,  c.  10;  4  Prov.  Laws, 
State  ed.,  168:  Anc.  Chart.  614;  Stats.  1794,  c.  65.  It  is  in  a 
way  governed  by  equitable  considerations.  In  Terry  v.  Sis- 
son.  125  ]\rass.  560.  the  alleged  trustee  owed  the  defendant  a 
debt,  and  was  justified  in  paying  that  debt  upon  request  if  in 
fact  in  ignorance  of  llie  attempted  attachment,  and  if  that  ig- 
norance was  not  the  result  of  negligence  or  breach  of  duty 
on  the  part  of  the  trustee.  In  the  present  case  the  tenant  was 
a  voluntary  purchaser  not  acting  under  any  obligation  to  Ko- 
varik. 

Instances  are  not  rare  in  which  the  constructive  notice  pro- 
vided for  by  statutes  requiring  the  registration  of  instruments 
provop  insufficient  to  protect  the  interests  of  those  for  whoso 
bcnrfit  they  are  intended,  but  who  do  not  for  that  reason  have 
a  riiiht  to  prioritv:  See  Svkes  v.  Keatincr.  118  ;^^ass.  517:  Cif- 
ford  V.  Pockett,  121  Mass.  431 ;  Ouinict  v.  Sirois,  124  IMass.  162 ; 
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O'Connor  v.  Cavan,  126  Mass.  117;  Gillespie  v.  Rogers,  146 
Mass.  610,  16  N.  E.  711. 

The  remaining  question  is  whether  the  attachment  was  dis- 
solved or  made  InefTectual  as  to  the  tenant  by  the  amendment 
allowed  without  notice  to  him  upon  the  entry  of  the  writ  on  the 
suit  of  p]llis.  This  amendment  did  not  change  or  enlarge  the 
^-'•'*  cause  of  action  or  introduce  any  new  party,  and  the  only 
effect  of  the  omission  to  give  the  tenant  notice  of  the  motion 
to  amend  is  that  he  was  not  precluded  by  its  allowance  from 
now  contesting  its  effect:  Diettrich  v.  Wolffsohn,  13G  Mass.  335. 

The  tenant  was  not  prejudiced  by  the  amendment.  ISTotwith- 
standing  the  misnomer  Ellis,  like  the  plaintiff  in  Cleaveland  v. 
Boston  Five  Cents  Sav.  Bank,  129  Mass.  27,  had  the  right  to 
obtain  a  judgment  and  enforce  the  lien  of  his  attachment,  even 
without  amending  his  writ  if  the  defendant  did  not  plead  in 
abatement.  Amendments  to  cure  mere  defects  in  form  or  cleri- 
cal errors  do  not  affect  attachments:  Ball  v.  Claflin,  5  Pick.  303, 
16  Am.  Dec.  407;  Miller  v.  Clark,  8  Pick.  412;  Haven  v.  Snow, 
14  Pick.  28,  33,  34;  Johnson  v.  Day,  17  Pick.  106,  109;  Knight 
V.  Door,  19  Pick.  48;  Wight  v.  Hale,  2  Cnsh.  486,  493,  48  Am. 
Dec.  677;  Warren  v.  Lord,  131  Mass.  560;  Cain  v.  Rockwell, 
132  Mass.  193.  To  dissolve  the  attachment  or  make  it  ineffec- 
tual as  against  a  siibsequent  attaching  creditor,  purchaser  or 
surety,  the  amendment  must  be  such  as  to  let  in  some  new  de- 
mand or  cause  of  action:  Haven  v.  Snow,  14  Pick.  28,  33.  34; 
Wight  V.  Hale.  2  Cush.  486,  493,  48  Am.  Dec.  677;  Cutter  v. 
Richardson,  125  Mass.  72;  Kellogg  v.  Kimball.  142  Mass.  124, 
128,  7  N.  E.  728;  Doran  v.  Cohen!  147  Mass.  342,  7  K  E.  647; 
Dalton  V.  Barnard,  150  Mass.  473,  23  N".  E.  218;  Tnwnsend 
Nat.  Bank  v.  Jones,  151  Mass.  454,  24  N.  E.  593;  Driscoll  v. 
Holt,  170  Mass.  262,  49  K  E.  309. 

As  the  attachment  could  upon  the  evidence  properly  be  found 
to  have  been  valid  when  made,  and  was  so  found,  and  as  it  was 
not  dissolved  or  made  ineffectual  as  to  the  tenant  by  the  amend- 
ment, the  rulings  and  refusals  to  rule  excepted  to  by  the  ten- 
ant were  not  error. 

Judgment  for  the  demandant  according  to  the  finding. 


In  Affnclimrnt  Prncerdinfii^  the  inheront  pownr  of  a  onnrt  to  amend 
its  process  is  the  same  as  in  other  suits:  Miller  v.  Zoisiler.  44  W. 
Va.  484,  67  Am.  St.  Eep.  777,  29  S.  E.  981.  See,  too,  Wattles  v. 
Wayne  Circuit  Judge,  117  Mieh.  6G2.  72  Am.  St.  Eop.  .'590.  7(5  N. 
W.  11.5.  Clerical  defects  in  writs  of  nttnchment  may  he  remedied 
by   amendment.     Thus   a   writ    may   be    amended   by   correcting    th« 
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jlaintiffa'  name  from  "Wright  and  Brown"  to  "Wight  an-l 
B/own, "  and  as  amended  it  has  precedence  over  junior  writs 
levied  prior  to  the  amendment.  But  it  has  been  held  that  an  at- 
tachment to  enforce  a  lien  for  wages  is  lost  by  an  amendment 
changing  the  Christian  name  of  the  plaintiff  from  "Edward"  to 
"Edmund":  See  the  monographic  note  to  Barber  v.  Swan,  61  Am. 
Dec.  127.  On  the  doctrine  of  idem  sonans,  see  State  v.  Williams, 
68  Ark.  241,  57  S.  W.  792,  82  Am.  St.  Eep.  288,  and  cases  cited  in 
the  cross-reference  note  thereto. 


OLIVER  DITSON  COMPANY  v.  BATES. 

[181  Mass.  455,  63  N.   E.  908.] 

ESTOPPEL.— One  Wlio  Leases  a  Piano  to  Another  Having  a 
lEetail  Store  and  Keeping  Musical  Instruments  for  Sale  does  not 
thereby  give  the  lessee  any  authority  to  sell  it,  nor  estop  himself 
from  recovering  the  piano  from  one  who  bought  it  from  the  lessee 
in  good  faith  and  for  a  valuable  consideration  in  the  belief  that 
he  owned  it.     (p.  425.) 

Action  of  tort  for  the  conversion  of  a  piano.  The  defendant 
pleaded  the  general  denial  and  that  plaintiff  was  estopped.  Tlie 
instrument  belonged  to  the  plaintiff  on  July  9,  1895,  when  he 
leased  it  to  J.  Q.  Beal  &  Son,  retail  dealers  in  musical  instru- 
ments, from  whom  it  was  purchased  by  the  defendant  in  good 
faith  and  without  any  notice  of  the  plaintiff's  title.  The  de- 
fendant objected  to  the  admission  of  the  lease  in  evidence  un- 
less it  was  first  shown  to  have  been  brought  to  his  notice,  and 
on  the  ground  that  it  tended  to  prove  a  private  arrangement 
between  the  plaintiff  and  Beal  &  Son,  but  it  was  admitted  in 
evidence.  The  defendant  asked  the  court  to  instruct  the  jury 
as  follows:  "If  the  jury  find  that  the  defendant  made  its  entire 
arrangements  for  the  piano  with  the  retail  dealers,  J.  Q.  Beal 
&  Son,  and  that  the  plaintiff  shipped  or  delivered  the  piano 
to  the  defendant  upon  an  order  coming  from  said  Beal  &  Son, 
and  that  the  plaintiff,  when  it  should  have  spoken,  kept  silent, 
and  gave  no  notice  to  the  defendant  that  said  Beal  &  Son  were 
not  authorized  to  contract  with  the  defendant  in  relation  to 
said  property,  and  that  while  the  plaintiff  was  thus  silent  the 
defendant  purchased  the  piano  from  said  Beal  &  Son,  then  the 
plaintiff  is  estopped  from  denying  that  the  defendant  acquired 
a  good  title  to  the  piano  and  the  verdict  should  be  for  the  de- 
fendant." The  judge  refused  to  give  the  instructionp  asked 
for  and  submitted  the  question  of  damages  to  the  jury,  telling 
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them  there  was  no  evidence  upon  which  they  could  find  that 
Beal  &  Son  were  authorized  to  lease  the  piano,  or  that  could 
be  considered  as  estopping  plaintiff  from  recovering.  Verdict 
for  the  plaintiff,  and  the  defendant  alleged  exceptions. 

W.  B.  Grant,  for  the  defendant. 

C.  L.  Bremer,  for  the  plaintiff. 

"^^^  MORTON,  J.  This  is  an  action  of  tort  for  the  conver- 
sion of  a  piano.  There  was  a  verdict  for  the  plaintiff  and  the 
case  is  here  on  exceptions  by  the  defendant  to  the  admission 
of  a  written  lease  of  the  piano  from  the  plaintiff  to  J.  Q.  Beal 

6  Son,  from  whom  the  defendant  afterward  bought  it,  and  to 
the  refusal  ^^'  of  the  presiding  judge  to  give  certain  rulings 
that  were  asked  for,  and  to  certain  instructions  that  were  given 
by  him. 

1.  The  lease  was  clearly  admissible,  we  think,  to  show  the 
nature  of  the  right  of  Beal  &  Son  and  to  rebut  any  presump- 
tion of  agency  on  their  part. 

2.  The  defendant  contends  that  the  question  of  the  authority 
of  Beal  &  Son  to  make  the  sale  should  have  been  left  to  the 
jury,  and  that  the  silence  of  the  plaintiff  and  its  delay  in  en- 
forcing its  rights  constituted  a  fraud  on  the  defendant,  and 
estop  it  to  assert  any  title  to  the  piano.  We  see  no  ground 
on  which  either  branch  of  the  contention  can  stand.  There 
was  no  evidence  of  any  authority  from  the  plaintiff  to  Beal  & 
Son  to  sell  the  piano  and  the  judge  rightly  so  ruled  and  in- 
structed the  jury.  They  were  merely  lessees  of  the  piano,  and 
the  fact  that  they  had  a  retail  store  and  kept  musical  instru- 
ments for  sale,  and  that  this  was  known  to  the  plaintiff  did 
not  enlarge  their  authority  or  give  them  any  right  to  sell  the 
piano:  Coggill  v.  Hartford  etc.  R.  R.  Co.,  3  Gray,  545;  Sargent 
V.  Metcalf ,  5  Gray,  306,  66  Am.  Dec.  368 ;  Burbank  v.  Crooker, 

7  Gray,  158,  6Q  Am.  Dec.  470.  Xeither  was  there  any  evidence 
of  estoppel  for  the  jury  to  consider,  and  on  this  question  aL-o 
the  ruling  of  the  judge  was  riglit.  The  plaintiff  was  not  bound 
to  inform  the  defendant  of  the  arrangement  between  it  and 
Beal  &  Son,  and  it  did  not  know,  and  had  no  reason  to  know 
or  believe,  that  the  defendant  intended  to  purchase  the  piano 
of  Beal  &  Son,  or  that  Beal  &  Son  intended  to  sell  it.  The  de- 
fendant did  not  know  of  the  existence  of  the  lease,  and  there- 
fore could  not  have  been  led  in  any  way  to  make  the  purchase 
by  the  delay  of  the  plaintiff  in  enforcing  its  rights  or  by  its 
silence.     The  grounds  of  an  estoppel  are  entirely  wanting. 
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3.  What  we  have  said  disposes  of  the  first  and  second  re- 
quests. In  regard  to  the  other  two  it  is  enough  to  say  that 
neither  was  applicable  to  the  case  before  the  court,  and  both 
were  rightly  refused. 

Exceptions  overruled. 


One  Who  Sells  Goods  with  the  knowledge  that  they  are  to  be 
put  on  Hale  is  estopped,  as  against  an  innocent  purchaser,  to  claim 
that  the  sale  was  conditional  and  that  the  title  had  not  passed: 
Lewenberg  v.  Hayes,  91  Me.  104,  64  Am.  St.  Eep.  215,  39  Atl.  46!) ; 
Eisenberg  v.  Nichols,  22  Wash.  70,  79  Am.  St.  Rep.  917,  60  Pac. 
124.  Compare  Smith  v.  Clews,  114  N.  Y.  190,  11  Am.  St.  Eep.  627, 
21  X.  E.  160;  Triplett  v.  Mansur  etc.  Co.,  68  Ark.  230,  82  Am. 
St.  Eep.  284,  57  S.  W.  261.  As  to  whether  denominating  the  con- 
tract a  lease  alters  this  rule,  see  Clark  v.  Hill,  117  N.  C.  11,  53 
Am.  St.  Eep.  574,  23  S.  E.  91;  monographic  note  to  Andrews  v. 
Colorado  Sav.  Bank,  46  Am.  St.  Eep.  296.  And  as  to  sales  by 
persons  without  title,  in  general,  see  the  monographic  note  to  Vel- 
Eian  V.  Lewis,  3  Am.  St.  Eep.  195-206. 


LEONARD  V.  LEONARD. 

[181  Mass.  458,  63  N.  E.  1068.] 

HUSBAND  AND  WITE— Conveyance  for  the  Purpose  of  De- 
priving Her  of  Her  Share  in  His  Estate.— A  conveyance"  of  real 
property  by  a  husband,  reserving  a  life  estate  to  the  grantor,  given 
in  consideration  of  care  bestowed  and  to  be  bestowed  on  him  as 
long  as  he  lives,  but  made  chiefly  for  the  purpose  of  depriving  her 
of  her  statutory  share  of  his  estate,  is  valid  and  enforceable  against 
ber  after  his  death,  and  will  not  be  set  aside  in  equity,     (p.  428.) 

HUSBAND  AND  WIFE— Gift  Which  Cannot  be  Enforced 
Against  Her. — The  taking  of  money  out  of  a  bank  by  a  husband 
and  depositing  it  in  the  name  of  a  third  person  in  the  lifetime  of 
the  former,  who  lived  for  several  years  and  drew  no  part  of  the 
money,  may  properly  be  regarded  as  illusory,  where  the  o'ljeet  nf 
the  husband  was  to  deprive  his  wife  of  her  statutory  rights  in  his 
estate,     (p.  429.) 

Bill  in  equity  by  the  widow  of  George  E.  Leonard  seeking  to 
?et  aside  a  conveyance  of  real  estate  made  by  her  late  husband 
to  James  W.  Leonard,  his  nephew,  since  deceased,  and  also  to 
set  aside  a  gift  of  personal  property  made  to  the  defendant. 
who.  when  it  was  made,  was  the  wife  and  is  now  the  widow  of 
Jamos.  The  trial  court  granted  all  the  relief  prayed  for.  and 
the  defendant  appealed. 

The  plaintiff  and  her  husband  wore  married  in  1R51,  but  bad 
no  issue,  and  he  died  in  November,  1894.     In  July,  1892,  he 
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conveyed  the  premises  in  question  to  his  nephew,  reserving 
"the  use,  occupation,  and  control  during  the  period  of  his  nat- 
ural life."  After  1880  the  relations  between  the  plaintiff  and 
her  husband  were  unpleasant,  and  they  did  not  live  together, 
and  the  conveyance  and  gifts  in  question  were  chiefly  made 
for  the  purpose  of  preventing  her  from  retaining  any  share  in 
his  estate.  The  trial  court  declared  both  the  conveyance  to 
James  W.  Leonard  and  the  gift  to  his  wife  void  as  against  the 
plaintiff,  and  the  defendant  appealed. 

F.  H.  Williams,  for  the  defendant. 

J.  Everett,  for  the  plaintiff. 

'*^  HOLMES,  C.  J.  This  is  a  bill  to  set  aside  a  conveyance 
of  land  and  certain  gifts  of  personal  property  on  the  ground 
that  they  were  made  by  the  plaintiff's  husband  for  the  purpose 
of  defrauding  her  of  the  interest  that  she  would  havetaken  upon 
his  subsequent  death  intestate  and  without  issue:  Pub.  Stats.,  e. 
124,  sec.  3;  Pub.  Stats.,  c.  135,  sec.  3.  The  master  found  that  the 
principal  purpose  was  as  alleged,  the  other  consideration  of 
the  deed  being  the  care  bestowed  and  to  be  bestowed  upon  the 
grantor  as  long  £is  he  lived,  and  that  the  conveyance  and  gifts 
were  void  as  against  the  plaintiff,  although  the  deed  at  least 
was  made  upon  a  consideration  good  against  everyone  else. 
We  see  no  reason  for  revising  his  findings  except  as  explained 
hereafter,  and  the  only  question  which  we  shall  discuss  is 
whether  the  facts  stated  warrant  the  conclusion  of  law,  or,  in 
other  words,  whether  this  case  is  within  the  decision  of  Brown- 
ell  V.  Briggs,  173  Mass.  529,  54  N".  E.  251. 

In  the  form  in  which  Brownell  v.  Briggs  came  before  the 
court,  it  necessarily  was  assumed  that  the  deed  there  passed 
upon  was  a  serious  instrument  operating  according  to  its  tenor 
except  so  far  as  the  demandant's  rights  prevented.  Therefore, 
that  decision  does  not  stand  upon  the  ground  that  the  deed 
was  understood  by  the  parties  to  be  an  empty  form  got  up  to 
frighten  the  wife,  although  there  was  good  reason  to  believe 
it,  or  that  it  was  intended  to  be  a  testamentary  instrument  in 
disguise:  See  Walker  v.  Walker,  66  N.  H.  390,  391,  395,  49  Am. 
St.  Eep.  616,  31  Atl.  14.  By  the  form  of  the  deed  the  "*oi 
title  passed  to  the  tenant  in  the  grantor's  lifetime,  so  that  it 
could  not  be  said  that  the  latter  died  seised:  See  Hatcher  v. 
Buford,  60  Ark.  169,  174.  181,  29  S.  W.  641.  But  it  was  not 
decided  or  implied,  of  course,  that  there  was  any  right  on  the 
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part  of  the  wife  that  the  husband  should  hold  all  land  that  he 
owned  at  any  time  during  marriage  until  his  death,  or  any  duty 
on  the  part  of  the  husband  not  to  sell  or  to  give  his  land  away 
in  a  transaction  which  was  not  aimed  at  the  wife:  Lightfoot  v. 
Colgin,  5  Munf .  42 ;  Sanborn  v.  Goodhue,  28  N.  H.  48,  59  Am. 
Dec,  398;  Cameron  v.  Cameron,  10  Smedes  &  M.  394,  48  Am. 
Dec.  759.  As  a  husband  can  convey  property  notwithstanding 
his  foresight  of  the  effect  of  his  conveyance  upon  his  wife,  the 
question  arises  to  what  extent  his  motive  can  make  a  difference. 
Ordinarily,  except  in  cases  under  statutes  or  in  determining 
the  extent  of  a  privilege  to  infringe  upon  the  admitted  right  of 
another,  motive  does  not  affect  the  validity  of  a  transaction  in 
this  commonwealth,  and  it  does  so  even  less  in  England.  Cases 
are  not  in  point  where  there  is  a  right  irresp'ective  of  the  mo- 
tive, such  as  that  of  creditors  against  conveyances  manifestly 
defeating  their  power  to  collect  their  debts. 

It  is  obvious  that  the  decision  in  Brownell  v.  Briggs,  173 
Mass.  529,  54  N.  E.  251,  must  be  read  with  an  eye  to  the  pre- 
cise facts  on  which  it  arose.  That  case  certainly  was  not  in- 
tended to  decide  that  any  and  every  otherwise  valid  transac- 
tion was  bad  into  which  a  jury  should  find  that  there  entered 
the  motive  of  dislike  for  the  grantor's  wife,  or  even  every  one 
in  which  dislike  for  his  wife  predominated  over  love  for  his 
neighbor  or  desire  for  gain:  Wood  v.  Bodwell,  12  Pick.  26S.  In 
Brownell  v.  Briggs,  173  Mass.  529,  54  IST.  E.  251,  the  conveyance 
was  a  voluntary  conveyance,  unrecorded  and  left  in  the  gran- 
tor's possession,  which  reserved  to  the  grantor  not  only  the 
right  to  use  and  occupy  the  land  as  he  saw  fit,  but  also  the 
"power  and  authority  to  sell  or  convey  the  said  premises  in  fee 
simple  or  in  mortgage,  and  to  dispose  of  the  proceeds  as  I  sliall 
see  fit."  From  the  technical  point  of  view  such  a  convevance 
does  not  quite  take  back  all  that  it  gives,  but  practically  it  doos: 
Welsh  V.  Woodbury,  144  Mass.  542,  545.  11  N.  E.  762.  And 
the  court  decided  that  it  was  not  enough  to  displace  the  riglit 
of  the  wife. 

But  in  the  case  at  bar  no  such  power  was  reserved.  The  ron- 
veyance  was  an  out  and  out  conveyance  of  the  fee  subject  to  a 
life  estate,  and  consideration  w^as  given  for  it  in  the  support  '*''- 
of  the  grantor.  Under  such  cireumstaTices.  apart  from  special 
ptatutes  such  as  governed  the  decisions  in  Littleton  v.  Tiittleton, 
1  Dev.  &  B.(18  N.  C.)327.  .?3?.  Tfeynolds  v.  Yance,  1  Heisk.  314. 
345,  and  Jiggitts  v.  Jiggitts,  40  Miss.  718,  the  great  weight  of 
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authority  is  that  the  intent  to  defeat  a  claim  wliich  otherwise 
a  wife  might  have  is  not  enough  to  defeat  the  deed:  Holmes  v. 
Holmes,  3  Paige,  oGo;  Stewart  v.  Stewart,  5  Conn.  31T, 
321;  Pringle  v.  Pringle,  59  Pa.  St.  281,  285;  Lines  v.  Lints,  142 
Pa.  St.  119,  24  Am.  St.  Pep.  487,  2i  All.  809;  Padlield  v.  Pad- 
field,  78  111.  16,  18;  Small  v.  Small,  56  Kan.  1,  12,  16,  54  Am. 
St.  Pep.  581,  43  I'ac.  323;  Eichards  v.  Pichards,  11  Humph. 
429;  Smith  v.  Hines,  10  Fla.  258,  286;  Hatcher  v.  Buford,  60 
Ark.  16!t,  ISO,  29  S.  W.  641 ;  Williams  v.  Williams,  40  Fed.  521, 
522.  See  Hays  v.  Henry,  1  Md.  Ch.  337,  340 ;  Dunnock  v.  Dun- 
nock.  3  ]\Id.  Ch.  140,  147.  We  are  of  opinion  that  the  deed 
must  be  upheld. 

With  regard  to  the  personal  property,  the  finding  of  the  mas- 
ter presumably  was  based  upon  the  assumption  manifestly 
made  by  him  that  the  whole  case  was  covered  by  Brownell  v. 
Briggs,  173  Mass.  529,  54  N.  E.  251.  We  see  no  suHRcient 
reason  why  the  transfer  of  nine  hundred  and  seventy-five  dollar-^ 
to  an  ac('ount  that  read  "Isabella  S.  Leonard  in  trust  for  Mer- 
ton  S.  Jjconard"  should  not  stand.  The  form  of  the  trnnsfer 
corroborates  the  oral  evidence,  and  makes  it  unlikely  that  the 
gift  was  a  mere  cover  and  that  the  donor  retained  control  of 
the  fund.  As  to  the  one  thousand  dollars  stnnding  in  the 
name  of  the  defendant  the  case  is  different.  Xo  portion  of 
this  was  drawn  in  Oeorge  E.  Leonard's  life,  and,  takinir  into 
account  his  motive  and  the  unsatisfactory  chnracter  of  the  evi- 
dence in  support  of  the  gift,  we  think  it  well  may  hnve  boen 
proved  that  this  transfer  was  on1v  illusorv,  and  was  not  under- 
stood to  be  effectual  between  the  parties. 

Decree  accordingly. 


Transfers  of  Prnprrfy  bii  a  Husharid  to  dc^font  his  wife's  marit-nl 
rights  are  fraudulent  and  void  as  to  hor:  Walkor  v.  Wnlkor,  fiR 
N.  H.  390,  49  Am.  St.  Hop.  616,  31  Atl.  14;  Ward  v.  Ward,  63 
Ohio  St.  125,  81  Am.  St.  Rep.  621.  57  N.  E.  1095.  But  see  .Tonog 
V.  Somerville,  78  Miss.  269,  84  Am.  St.  Eep.  627,  28  South.  940.  His 
bona  fide  transfers,  however,  are  valid:  Smith  v.  Smith,  24  Cold. 
527,  65  Am.  St.  Eop.  251,  52  Pac.  790;  Smith  v.  Smith,  2l!  ('olo. 
480,  55  Am.  St.  TJep.  142.  46  Pac.  128.  See.  also,  Burdine  v.  Bur- 
dine,  98  Va.  515,  81  Am.  St.  Eep.  741,  36  S,  E.  992. 
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NASHUA  SAVINGS  BANK  v.  ABBOTT. 

[181  Mas3.  531,  63  N.  E.   1058.] 

STOCK  EXCHANGE— Seat  in  as  Property.— A  seat  in  a  stoek 
exchange,  which  has  a  pecuniary  value,  may  be  transferred  uu'li»;- 
restrictions,  and  upon  the  member's  death  can  be  transferred  by  a 
committee  by  sale,  the  price,  after  extinguisliing  all  claims  of  other 
members,  going  to  the  legal  representatives  of  the  decedent,  is 
property,  and  may  be   dealt  with   as  such,     (p.  433.) 

A  SEAT  in  a  Stock  Exchange  may  be  Pledged,  and  as  it  is 
not  susceptible  of  delivery,  the  instrument  need  not  be  recorded, 
and  the  lien  can  be  enforced  without  foreclosure  as  of  a  mortgage 
of  personalty,      (p,  433.) 

LIEN  OF  PLEDGEE— When  does  not  Secure  Subsequent  In- 
debtedness.— An  assignment  of  a  seat  in  a  stock  exchange  which 
declares  that  it  shall  remain  in  force  until  all  indebtedness  of  the 
assignor  to  the  assignee  is  paid,  does  not  secure  indebtedness  sub- 
sequently contracted,     (p.  433.) 

PLEDGE  OF  SEAT  in  Stock  Exchange— Lien  of  Extends 
to  the  Proceeds. — When  a  sale  is  made  of  a  seat  in  a  stock  exehauye 
by  its  officers,  which  is  subject  to  a  pledge,  and  the  amount  realized 
is  paid  to  the  administrator  of  the  pledgor,  this  change  of  the  prop- 
erty into  money  is  like  the  conversion  of  mortgaged  land  into 
money  by  a  foreclosure  or  sale,  and  the  lien  is  transferred  to  the 
proceeds  of  the  sale.     (p.  434.) 

STATUTE  OF  LIMITATIONS  Against  Administrators.— Whnt 
is  known  as  the  short  statute  of  limitations  of  Massachusetts,  re- 
etricting  the  time  in  which  creditors  of  a  decedent  must  bring  suit 
on  claims  against  his  estate,  does  not  apply  to  a  suit  brought  by 
a  pledgee  against  an  administrator  to  recover  the  proceeds  uf 
pledged  property  received  by  him.     (p.  434.) 

LACHES— Pledgee,  When  not  Guilty  of.— A  delay  of  two 
years  in  suing  an  administrator  to  recover  the  proceeds  of  pledged 
property  received  by  him  with  notice  of  the  pledge  does  not  con- 
stitute such  laches  as  precludes  the  maintenance  of  an  action,  wlien 
it  appears  that  the  pledgee  gave  the  administrator  prompt  notii-e 
of  his  debt  and  of  his  claim  to  a  lien  as  security,  and  made  nn 
effort  to  prove  his  debt  as  a  claim  against  the  estate  of  the  de- 
cedent,    (p.  435.) 

PLEDGE— When  not  Waived.— An  unsuccessful  attempt  to 
prove  as  an  unsecured  claim  a  secured  claim  against  the  estate  of 
a  decedent  does  not,  in  the  absence  of  any  written  waiver,  extin- 
guish the  security,  no  one  having  been  harmed  by  the  attempt. 
(p.  436.) 

ELECTION— Proceeding  in  Probate  Court— When  does  not 
Bar  Proceeding  in  Equity. — Kesorting  to  the  probate  jurisdiction  to 
prove  a  claim  against  the  estnte  of  a  deceased  person  is  not  an  elec- 
tion to  choose  the  equity  side  of  tbe  same  court  to  enforce  the 
equitable  ownership  of  money  in  the  hands  of  the  administrator 
of  the  estate  against  which  the  claim  is  offered,     (p.  436.) 

RELEASE  OF  SURETY  does  not  Affect  Principal.- Tf  prop- 
erty is  pledged  to  secure  the  payment  of  a  promissory  note  exe- 
cuted by  two  makers,  one  of  whom  signs  ns  suretv  for  the  other, 
tho  surety  may  be  released  with  a  reservation  entitling  the  pledgee 
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to  proceed  against  the  maker,  and  siich  release  will  not  preclude 
the  pledgee  from  asserting  his  pledge  against  the  proceeds  of  tiie 
pledged  property  in  the  hands  of  an  administrator  of  the  principal. 
(p.  436.) 

Suit  in  equity  commenced  November  22,  1900.  against  tlia 
estate  of  Allen  S.  Weeks,  deceased,  to  have  the  proceeds  oi  a 
sale  of  a  seat  in  the  Boston  Stock  Exchange  charged  with  au 
express  trust  or  lien  by  reason  of  an  assignment  in  wriiinLj 
made  October  6,  1893,  to  secure  payment  of  two  promissory 
notes,  one  for  five  thousand  dollars,  signed  by  the  decedent 
and  Lucy  N.  Weeks,  and  the  other  for  two  thousand  dollar.-, 
signed  by  him  as  maker  and  by  Henry  Sales  as  indorser.  The 
assignment  purported  to  transfer  all  the  interest  of  the  assign- 
ors in  the  membership  and  seat  in  the  Boston  Stock  Exchauue 
held  by  Allen  S,  Weeks,  and  declared  that  it  should  remain  in 
full  force  until  all  the  indebtedness  of  the  assignee  should  be 
paid. 

The  constitution  of  the  Boston  Stock  Exchange,  among 
other  things,  provided  as  follows: 

"Article  X.  Election  to  Membership.  Section  1.  The 
election  of  members  shall  be  made  by  ballot,  and  no  person 
shall  be  eligible  who  is  not  twenty-one  years  of  age  at  the  time 
of  his  application  for  admission.  The  applicant  for  admission 
must  be  proposed  by  at  least  two  members  of  the  Exchange  to 
the    governing    committee,  who    shall    report    thereon    before 

the  day  of  election.  The  name  of  the  candidate  must  be 
proposed  at  least  ten  days  preceding  the  election,  and  fif- 
teen black  balls  shall  exclude.  In  the  event  of  nonadmission, 
a  new  election  for  the  same  candidate  shall  not  be  held  within 
thirty  days  of  the  last  ballot,  nor  be  acted  upon  until  ten  days 
from  the  date  of  the  application." 

"Article  XII.  Transfer  of  Membership.  Section  2.  When- 
ever any  member  wishes  to  transfer  his  membership,  the  name 
of  the  party  to  whom  he  proposes  to  transfer  shall  be  submittod 
to  the  governing  committee,  and  his  election  shall  be  made  by 
ballot  as  provided  in  article  X. 

"Section  3.  In  no  case  shall  any  transfer  of  membership  be 
permitted  until  all  dues  to  the  stock  exchansre  shall  have  been 
paid  in  full,  said  dues  being  hereby  declared  a  prior  lien  upon 
the  proceeds,  to  be  satisfied  in  full  before  any  distribution 
thereof  shall  be  made. 

"Section  4.  When  a  member  dies,  thp  sroveming  committee 
may  dispose  of  his  membership.  From  the  proceeds  tbev  shall 
pay  what  they  consider  valid  claims  of  the  members  of  the  ex- 
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cluuige,  and  sliall  pay  any  balance  to  the  legal  representatives 
of  ihe  deceased. '' 

'•Section  G.  All  contracts,  debts,  or  obligations  of  every  de- 
scription, with  or  to  members  of  the  exchange,  of  a  member 
who  agrees  to  transfer  his  membership,  shall  become  due  and 
payable  when  notice  of  said  agreement  to  transfer  is  posted  up- 
on tlie  bulletin  of  the  exchange,  and  shall  be  liquidated  and 
paid,  as  allowed  by  the  governing  committee,  out  of  the  proceeds 
of  said  membership,  upon  consummation  of  the  transfer  there- 
of. This  law  shall  also  apply  in  every  case  where  a  membership 
is  transferred  by  the  governing  committee." 

"Article  XIV.  Obligation  to  Abide  by  the  Constitution. 
The  constitution  and  by-laws  of  the  exchange  shall  be  recorded 
in  a  book  to  be  provided  therefor,  and  each  and  every  member 
of  the  exchange,  together  with  all  who  may  at  any  time  here- 
after be  admitted,  shall  sign  the  same,  thereby  pledging  them- 
selves to  be  governed  by  said  constitution  and  by-laws,  and  by 
such  other  rules  and  regulations  as  may  from  time  to  time  be 
adopted  by  tlie  exchange." 

"Article  XVII.  Gratuity  Fund.  Upon  the  death  of  any 
member  of  the  exchange,  there  shall  be  levied  and  assessed 
against  each  surviving  member  the  sum  of  twenty  dollars 
($20),  and  the  sum  of  three  thousand  dollars  ($3,000)  shall  be 
paid,  as  a  gratuity  to  the  representatives  of  the  deceased,  on  the 
conditions  as  follows: 

"First. — Sliould  the  member  die  leaving  a  widow  and  no 
children,  the  sum  of  three  thousand  dollars  ($3,000)  shall  be 
paid  to  such  widow  for  her  own  use." 

"Fourth. — Should  the  member  die  leaving  neither  widow  or 
children,  then  the  whole  sum  of  three  thousand  dollars 
($3,000)  shall  be  paid  to  such  person  or  persons  a<  he  may  es- 
pcciallv  dosi^mate.  and  in  case  of  his  decease  without  any  spe- 
cial, dcpignation.  it  shall  be  paid  to  his  hoirs  at  law. 

"Fifth. — XothincT  herein  contained  shall  ever  be  taken  or  con- 
strued as  a  joint  liability  of  the  exchange,  or  its  members,  for 
the  payment  of  any  sum  whatever,  beyond  the  pro  rata  assess- 
ment levied  upon  each  member,  as  horcinbofore  stnted  ;  it  lin- 
ing distinctly  understood  that  the  amount  is  a  gratuity." 

The  case  was  heard  by  ^lorton,  J.,  who,  at  the  request  of  the 
parties,  reported  it  for  ihe  consideration  of  the  full  court, 

A.  S.  Hall,  for  the  plaintiff. 

0.  A.  A.  Pevey,  E.  B.  Gibbs,  and  H.  K.  Brown,  for  the  de- 
fendant. 
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^^^  BAIIKER,  J.  The  right  to  a  scat  in  the  exchange  had 
a  pecuniary  value,  could  be  transferred  under  restrictions,  and 
upon  the  memher's  death  could  be  disposed  of  by  a  committee 
by  sale,  the  price  after  extinguishing  the  claims  of  other  mem- 
bers going  to  the  legal  representatives  of  the  deceased.  These 
characteristics  make  such  rights  property,  and  they  are  so  rec- 
ognized and  dealt  with:  Fish  v.  Fiske,  154  Mass.  302,  28  N.  B. 
2:8;  Currier  v.  Studley,  159  Mass.  17,  33  N.  E.  709.  See  Hyde 
V.  Woods,  94  U.  S.  523 ;  Powell  v.  Waldron,  89  N.  Y.  328,  42 
Am.  liep.  301;  People  v.  Feitner,  167  X.  Y.  1,  82  Am.  St.  Rep. 
(.98,  GO  N.  E.  265;  Barclay  v.  Smith,  107  111.  349,  47  Am.  Rep. 
437. 

The  assignment  of  October  6,  1883,  was  in  terms  a  pledge  of 
this  property  to  the  plaintiff,  and  being  upon  a  valuable  con- 
sideration gave  the  plaintiff  a  lien.  As  the  property  was  not 
susceptible  of  delivery  the  instrument  need  not  be  recorded 
(Marsh  v.  Woodbury,  1  Met.  436),  and  the  lien  could  be  en- 
forced without  a  foreclosure  as  of  a  mortgage  of  personalty: 
Taft  V.  Church,  162  Mass.  527,  532,  39  N.  E.  283;  McKie  v. 
Gregory,  175  Mass.  505,  56  IST.  E.  720.  See,  also,  Richardson 
V.  AVhite,  167  Mass.  58,  44  N.  E.  1072. 

We  are  of  opinion  that  it  was  not  intended  to  give  the  plain- 
tiff a  lien  for  all  possible  future  indebtedness.  We  do  not  give 
that  meaning  to  the  words  '"This  assignment  ....  shall  re- 
main in  full  force  until  all  indebtedness  of  said  Allen  S.  Weeks 
to  said  bank  shall  have  been  paid."  When  delivered  it  was 
security  for  the  payment  of  a  loan  of  $4,500  then  made.  On 
November  ^^**  1,  1894,  tliis  loan  being  un[)aid  and  the  assieu- 
ment  still  in  the  possession  of  the  plaintiff,  a  note  <  f  that  date 
for  $5,000  was  given  in  renewal  of  the  $4,500  loan  and  of  an- 
other loan  of  $500,  and  upon  that  note,  which  was  a  joint  and 
several  note  of  both  of  the  makers  of  the  assignment  and  signed 
by  botli,  was  this  written  statement:  "Collateral  Security.  One 
nionibership  (or  seat)  of  the  Boston  Stock  Exchange."  The 
intention  was  to  continue  tlie  lien  for  the  payment  of  this 
H^5.000  note,  and  tlie  writing  was  sntRcient  for  that  pnrno-^r>. 

The  note  of  $2,000  was  dated  May  31,  1800,  and  wa^  in  re- 
newal of  part  of  a  note  of  $2,300  "dated  December  1,  1SS4. 
Neither  of  these  notes  mentioned  the  assignment  of  Oetohpr  6, 
1883,  and  there  is  no  writing  signed  by  Weeks  which  makes  it 
clear  that  the  parties  intended  the  li^n  to  apt'lv  to  oither  of 
these  notes.  We  are  of  opinion  tliat  the  $2,000  never  has  b.  en 
secured  by  the  lien. 

Am.    St.    Rep..    Vol.    92-  28 
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This  lien  for  the  debt  represented  by  the  $5,000  note  was  in 
force  on  August  8,  1897,  when  the  defendant's  intestate  diod. 
Administration  upon  his  estate  was  granted  August  19,  1897. 
Thereafter  the  assignment  was  presented  both  to  the  officers  of 
the  exchange  and  to  the  defendant,  and  the  claim  was  made 
that  the  plaintiff  was  entitled  under  it  to  be  secured  for  its  in- 
debtedness. The  seat  was  sold  with  notice  of  this  claim  and  a 
large  sum  was  paid  over  by  the  exchange  to  the  defendant,  who 
took  it  with  like  notice.  This  change  of  the  property  into 
money,  in  accordance  with  rights  existing  when  the  lien  was 
created,  was  like  the  conversion  of  mortgaged  land  into  money 
by  a  foreclosure  sale  and  the  lien  subsisted  and  held  the  pro- 
ceeds of  the  sale:  Western  Union  Tel.  Co.  v.  Caldwell,  141  Mass. 
489,  492,  493,  6  N.  E.  737. 

As  the  defendant  received  the  money  with  notice  of  the  lien, 
and  has  of  it  in  his  hands  more  than  enough  to  extinguish  the 
debt  for  which  the  lien  is  security,  the  plaintiff  is  entitled  to 
a  decree  unless  the  lien  has  been  extinguished  or  the  plaintiffs 
right  to  its  enforcement  lost  since  Xovember  7,  1897,  when 
the  money  was  paid  to  the  defendant. 

One  contention  is  that  this  suit  is  barred  by  the  short  statute 
of  limitations.  That  statute  applies  to  actions  by  a  creditor  of 
the  deceased:  Pub.  Stats.,  c.  13G,  sec.  9;  R.  L.,  c.  141,  sec.  9. 
The  ^^"^  right  of  the  plaintiff  to  bring  suit  upon  the  note  or  to 
prove  it  as  a  debt  of  the  defendant's  intestate  before  the  com- 
missioners appointed  when  the  defendant  represented  that  es- 
tate insolvent  is  barred  by  the  statutes  cited.  But  the  debt 
and  the  lien  both  exist,  and  this  suit  is  not  an  action  by  a  cred- 
itor to  collect  his  debt,  but  a  suit  by  an  equitable  owner  to  en- 
force his  title.  If  the  money  had  been  received  by  the  defend- 
ant's intestate,  as  in  Western  Union  Tel.  Co.  v.  Caldwell.  141 
Mass.  489,  492,  493,  6'  K  E.  737.  the  short  statute  of  limi- 
tations would  have  applied.  It  was  not  so  received,  but  was 
paid  to  the  defendant  after  his  appointment  and  with  notice  of 
the  lien.  By  mingling  wnth  the  funds  of  bis  intestate's  estate 
money  to  which  tho  plaintiff  hnd  an  equitable  title,  and  which 
the  defendant  took  with  notice  of  that  title. the  defendant  could 
neither  devest  that  title  nor  gain  the  right  to  a  defense  which 
protects  him  from  the  suits  of  creditors  of  his  inte-tate.  The 
statute  does  not  protect  an  admin !strit"r  in  converting  to  the 
use  of  the  estate  of  his  inlesia^e  ibo  pr'i]>orty  of  another,  and 
is  no  rleforipp  to  bim  r-gni^st  .'in  ;v  '-"^n  in  onforr-e  the  equitable 
ownership   of  anotlior  in    ui'  ■■   \-   "'  i  h   tlio  administrator  has 
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received  from  as  sale  by  the  committee  of  the  right  of  his  intes- 
tate to  a  seat  in  the  board,  and  which  the  administrator  took 
charged  with  a  lien  and  having  notice  of  the  lien:  See  Thayer 
V.  Mann,  19  Pick.  535;  Cunningham  v.  Davis,  175  Mass.  213, 
221,  56  N.  E.  2. 

Nor  has  the  plaintiff  lost  its  right  to  enforce  its  lien  by 
laches.  The  record  shows  that  it  gave  prompt  notice  to  the 
defendant  both  of  its  debt  and  of  its  claim  of  this  lien  as  secur- 
ity. While  no  action  was  brought  within  the  two  years,  during 
that  period  the  plaintiff  was  insisting  upon  its  debt.  Upon  th" 
appointment  of  commissioners  an  effort  was  made  to  prove  the 
debt  before  them,  and  thereafter  the  plaintiff  attempted  to  col- 
lect it  by  a  suit  in  equity.  The  only  ground  for  contending 
that  the  plaintiff  has  been  guilty  of  laches  is  the  fact  that  in 
Powow  River  Nat.  Bank  v.  Abbott,  179  Mass.  336,  60  N.  E. 
973,  certain  creditors  who  like  the  plaintiff,  relying  on  the  de- 
fendant's representations,  did  not  sue  him  within  two  years 
have  been  adjudged  to  have  been  chargeable  wi:h  culpable  ne- 
glect within  the  meaning  of  Public  Statutes,  chapter  136,  sec- 
tion 10.  But  although  originally  joined  as  a  plaintiff  in  that 
suit,  this  plaintiff  had  ceased  to  be  a  party  to  it  bi'fore  '*^^  tlie 
judgment.  Nor  will  the  circumstances  which  bar  a  recovci-v 
under  that  statute  necessarily  support  a  plea  of  laelies  in  (ithci- 
proceedings  in  equity,  not  brought  by  creditors  of  the  estiite  as 
creditors,  but  brought  like  the  present  suit  by  an  equitable 
owner  of  property  to  enforce  his  ownership.  The  question 
must,  we  think,  be  decided  with  reference  to  the  usnal  rules 
governing  the  defense  of  laches,  and  this  defense  is  not  sus- 
tained. 

There  is  a  finding  in  the  report  that  as  to  what  took  place 
before  the  commissioners  the  plaintiff  had  not  waived  its  secur- 
ity. We  are  of  opinion  that  the  plaintiff  has  not  lost  or 
waived  its  right  to  enforce  its  lien  either  by  what  took  place 
before  the  commissioners  or  by  its  course  in  joining  in  the  bill 
in  equity  under  Public  Statutes,  chapter  136,  section  10, 
brought  after  the  disallowance  of  its  claims  bv  the  conimissioTi- 
ers.  Neither  the  defendant  nor  any  creditor  of  the  estate 
other  than  the  plaintiff  has  been  prejudieed  bv  the  aetion  of 
the  plaintiff  in  cither  of  tho«e  matti^rs.  The  wlmlp  rlaiin  of 
the  plaintiff  was  disallowed,  and  it  has  neitlKT  received  or  been 
adjudged  entitled  to  reeeiA-e  any  pavment  out  of  the  estate. 
The  oral  assent  of  the  pbintiff  to  th^  de^o-dan^'s  s'nte^-'TPnt  to 
the  commissioners  that  he  considered  the  assignment  ineffec- 
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tual  and  would  not  recognize  it,  and  that  the  plaintiff  had  been 
so  advised  by  the  secretary  of  the  exchange,  Mas  made  in  good 
faith  and  has  harmed  no  one.  An  unsuccessful  attempt  to  prove 
as  unsecured  a  secured  claim,  in  the  absence  of  any  written 
waiver,  ought  not  to  extinguish  the  security,  no  one  having 
been  harmed  by  the  attempt. 

The  defendant's  contention  founded  on  the  equity  jurisdic- 
tion of  the  probate  court  is  unsound.  The  probate  and  the 
equity  jurisdiction  of  that  court  are  distinct  and  its  equity  ju- 
risdiction is  a  concurrent  one  only,  Eesorting  to  the  probaie 
jurisdiction  to  prove  a  claim  against  the  estate  of  a  deceased 
person  is  not  an  election  to  choose  the  equity  side  of  the  same 
court  to  enforce  an  equitable  ownership  to  money  in  the  hands 
of  the  administrator  of  the  estate  against  which  the  claim  is 
offered. 

The  remaining  contention  is  founded  upon  the  release  of  the 
joint  makers  of  the  note,  and  the  plaintiff's  assent  to  the  dispo- 
sition of  the  $5,000  gratuity  a  part  of  which  only  was  applied 
to  the  note.  The  gratuity,  under  th'e  rules  of  the  exchange  was 
not  a  right,  but  merely  a  gift  from  the  other  members  to  tlie 
widow  ^^®  of  the  deceased  member.  AYhcther  or  not  the  de- 
fendant could  complain  of  the  release  of  a  comaker  who  was  as 
to  his  intestate  only  a  surety,  if  there  had  been  no  rosorvation 
in  the  release,  there  was  such  a  rosorvation  of  the  plaintiff's 
rights  as  against  all  others:  Sohier  v.  Loring,  6  Cush.  537; 
Kenworthy  v.  Sawyer.  125  ]\rass.  2S:  Beacon  Trust  Co.  v.  Bob- 
bins. 17.3  Mass.  261.  271.  53  N.  E.  8fiS. 

Decree  for  plaintiff  in  the  sum  of  $4:,f)54.2(),  with  interest 
from  January  23,  1S99,  and  for  costs. 


A  Scat  in  a  Stock  E.rchnnge  is.  in  a  sotipo.  proportv:  Poojilf>  v 
Feotner,  167  N.  Y.  1,  82  Am.  St.  Eo]x  69S,  60  X.  E.  265.  Howpvor 
it  has  boen  held  not  taxable:  San  Francisco  v.  Anderson.  103  Cal.  60 
4'2  Am.  St.  Kep.  98,  36  Pac.  1034;  nor  subject  to  execution:  Lowen 
ber^  V.  Greenebaum,  99  Cal.  162,  37  Am.  St.  "Rep.  42.  33  Pac  704 
Tompare  Habenicht  v,  Lissak,  78  Cal.  351,  12  Am.  St.  Rep.  63,  20 
Pac.    874. 
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ANGLO-AMERICAN  LAND,  MORTGAGE  AND  AGENCY 
COMPANY  V.  DYER. 

[181  Mass.  593,  64  N.  E.  416.] 

FOREIGN  CORPORATIONS.— An  Assessment  Made  by  a 
Foreign  Corporation,  on  shares  not  fully  paid  up,  may  be  collected 
by  it  in  the  courts  of  this  state  of  stockholders  here  residing,  (p. 
438.) 

FOREIGN  CORPORATIONS— Actions  by  to  Recover  Assess- 
ments.— The  objection  that  the  plaintiff's  remedy  to  collect  assess- 
ments on  the  stock  of  a  foreign  corporation  is  only  by  sale  of  such 
stock  is  removed  by  the  fact  that  the  defendant  has  impliedly  or 
expressly  agreed  to  pay  any  assessments  which  might  be  made.  (p. 
439.) 

CORPORATIONS— Personal  Liability  for  Assessments.— If  the 
statutes  under  which  a  corporation  was  organized  provide  that  the 
memorandum  of  association  shall  bind  members  to  the  same  extent 
as  if  each  had  signed  it,  and  that  all  moneys  payable  by  any  member 
in  pursuance  of  the  conditions  and  regulations  of  the  company  shall 
be  deemed  a  debt  due  from  him  to  it,  and  the  articles  declare  that 
the  directors  may,  from  time  to  time,  make  siich  calls  as  they  think 
fit,  upon  members,  in  respect  to  moneys  unpaid  on  their  sliares,  and 
that  each  shall  pay  the  amount  of  the  call  so  made  on  him  to  the 
persons  and  at  the  times  and  places  appointed  by  the  directors, 
each  member  must  be  regarded  as  having  personally  promised  t'> 
pay  such  calls,  and  an  action  therefor  may  hence  be  9v.staine<i 
against  him.     (p.  439.) 

CORPORATION— Waiver  of  Stockholder's  Right  to  Object 
Before  Paying  Assessments  that  all  the  Stock  has  not  been  Sub- 
scribed for.— If  the  memorandum  of  association  of  a  corporation,, 
while  providing  the  v.'hole  amount  of  its  capital  stock,  declares  that 
the  first  issue  shall  be  a  lesser  amount,  a  stockholder  receiving  part 
of  such  lesser  issue  waives  the  right  to  object,  in  an  n.etion  to 
recover  assessments,  that  all  the  stock  has  not  been  subscribe<l  for. 
(p.  440.) 

CORPORATIONS— Calls  for  Unpaid  Assessments— Reasons  for 
Need  not  be  Shown. — The  defendant,  in  an  action  to  recover  assess- 
menta  on  stock  owned  by  him  and  not  fully  paid  up  cannot  success- 
fully defend  on  the  ground  that  no  necessity  therefor  is  shown.  Tht^ 
necessity  or  wisdom  of  the  assessment,  when  it  is  within  the  power 
of  the  "directors  to  make  it,  cannot  be  controverted  by  the  stock- 
holders, at  least  in  the  absence  of  fraud,     (p.  440.) 

COMPROMISE— Waiver  of  Right  to  Insist  upon.— If  a  stock- 
holder in  a  corporation  makes  an  agreement  with  its  attorneys  to 
compromise  its  claim  for  unpaid  subscriptions  to  its  stock,  an.! 
pays  in  pursuance  of  such  compromise,  but  on  being  informed  tliat 
the  agents  of  the  corporation  had  been  advised  that  the  com]ironiis<' 
was  ultra  vires  and  void,  and  that  the  amount  received  would  hf 
returned,  accepts  payment  of  such  amount,  though  declaring  that  he 
did  not  wish  it  returned,  such  acceptance  and  the  retention  of  the 
moneys  amount  to  a  waiver  of  his  right  to  insist  upon  the  compro- 
mise,     (p.    441.) 
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EVIDENCE.— Statutes  of  a  Foreign  Country  may  be  prove.l 
by  a  copy,  proved  to  be  a  true  copy  by  a  witness  who  has  examined 
and  compared  it  with  the  original,     (p.  441.) 

R.  A.  Hopkins  and  H.  P.  Harriman,  for  the  defendant. 
0.  Powell,  for  the  plaintiff. 

*'*'*  MOHTON,  J.  This  is  an  action  to  recover  certain  as- 
sessments made  upon  forty  shares  of  the  capital  stock  of  the 
plaintiff  company  held  by  the  defendant.  The  shares  are  of  the 
par  value  of  ten  pounds  each,  and  the  liability  of  the  sharehold- 
ers is  limited  to  the  par  value.  The  assessments  in  suit  amount 
to  six  pound?  per  share,  and  assessments  amounting  to  two 
pounds  per  share  had  been  previously  paid  by  the  dcft-ndant — 
one  pound  when  he  bought  the  stock  in  1884  and  one  pound  on 
an  assessment  made  in  1885.  The  exceptions  set  out  a  1 
the  material  evidence.  At  the  close  of  the  evidence,  the 
defendant  requested  certain  rulings,  all  of  which  except  two 
were  refused,  and  the  jury  were  directed  to  return  a  verdict 
for  the  plaintiff.  The  case  is  here  on  exceptions  by  the  de- 
fendant to  ^^'^  the  ruling  thus  given,  and  to  the  refusal  to  rule 
as  requested,  and  on  exceptions  to  the  refusal  to  make  certain 
rulings  that  were  rcrpiosted  during  the  trial.  ^Ye  shall  consider 
only  the  exceptions  tliat  have  been  argued  by  the  defendant, 
treating  the  others  as  waived. 

Amongst  the  rulings  requested  and  refused  was  one  that  on 
all  the  evidence  the  action  could  not  be  maintained  and  that  a 
verdict  be  directed  for  tlie  defendant.  The  plaintiff  is  a  corpo- 
ration organized  under  tlie  companies'  acts  of  Great  Britain. 
The  first  question,  and  w1iat  is  said  on  the  defendant's  briof 
to  be  the  principal  question,  is  whftlier  assessments  made  bv 
foreign  corporations  can  be  collerted  bysucli  corporations  in  tlic 
r-oiirts  of  this  commonwealth  of  stockholders  residing  here.  If 
1he  other  grounds  of  liability  are  present,  we  see  no  objection 
to  the  maintenaneo  of  such  an  action  again-^t  resident  stock- 
holders in  the  fart  that  the  corporation  seeking  to  collect  the 
a^cr-ssment^  is  a  forpiirn  corporation.  The  liabilities  of  ri'^idiMit 
stockholders  in  foreign  corporations  have  been  rer-ognizrd  and 
-enforced  in  numerons  eases  in  the  courts  of  this  coninion\\-eaI1li. 
It  is  unnccessarv  to  do  nioi-e  than  refer  to  the  recent  case  of 
llowarth  V.  Lombard,  175  Ma<s.  r,7  0.  .5n  X.  K.  8S8.  where  the 
a-nliorities  are  collected  and  considered  and  where  it  was  he'd 
thai  an  assessment  upon  the  defendant  as  a  stoekholder  in  a 
bank  in  the  state  of  Wa-^hington  could  be  colloct.'d  here.     The 
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objection  that  the  remedy  is  by  a  sale  of  the  stock  as  lias  been 
held  in  regard  to  local  assessments  in  various  cases  in  this  state 
(New  Haven  Horse  Nail  Co.  v.  Linden  Spring  Co.,  142  Mass. 
349,  354,  7  N.  E.  773,  and  cases  cited)  is  removed  by  the  fact 
that  the  defendant  has,  if  not  expressly,  at  leat^t  impli'edly, 
agreed  to  pay  to  tlie  plaintiiT  any  assessments  that  might  be 
made.  In  his  application  for  the  stock,  which  was  in  writing, 
he  agreed  to  accept  the  shares  that  might  be  allotted  to  him 
"upon  the  terms  of  the  prospectus  and  memorandum  and  ar- 
ticles of  association,"  and  authorized  the  insertion  of  his  name 
upon  the  memorandum  of  association.  The  statute  under 
which  the  corporation  was  organized,  and  which  must  be  taken 
to  be  a  part  of  the  contract  between  the  defendant  and  the 
plaintiff  (Howarth  v.  Lombard,  175  Mass.  570.  56  N.  E. 
888;  Hutchins  v.  New  England  Coal  Min.  Co.,  4  Allen,  580), 
provides  that  the  memorandum  of  association  shall  bind 
the  members  of  the  company  '^^^  "to  the  same  extent  as  it 
would"  if  each  member  had  subscribed  his  name  and  affixed  his 
seal  thereto,  and  there  were  contained  in  it  a  covenant  on  his 
part  and  his  heirs,  executors  and  administrators  to  observe  all 
the  conditions  of  such  memorandum.  The  statute  makes  simi- 
lar provisions  in  regard  to  the  articles  of  association,  and  fur- 
ther provides  that  ''all  moneys  payable  by  any  member  of  the 
company,  in  pursuance  of  the  conditions  and  regulations  of 
the  company,  or  any  of  such  conditions  or  regulations,  shall  be 
deemed  to  be  a  debt  due  from  such  member  to  the  company." 
The  articles  of  association  also  provide  that  "the  directors 
may  from  time  to  time  m^ake  such  calls  as  they  think  fit  upon 
the  members  in  respect  of  all  moneys  unpaid  on  their  shares, 
and  each  member  shall  pay  the  atnount  of  every  call  so  made 
on  him  to  the  persons,  and  at  the  times  and  places  appointed  by 
the  directors."  The  certificate  that  was  issued  to  the  defendant 
provided  that  he  took  the  shares  "subject  to  the  articles  of  as- 
sociation and  the  rules  and  regulations  of  the  comjtany."  The 
effect  of  these  various  provisions  was,  we  think,  to  create  a 
valid  and  binding  contract  between  the  defendant  and  the 
plaintiff  company  by  which  he  became  bound  to  pay  to  it  such 
calls  or  assessments  as  the  directors  might  make  upon  him  from 
time  to  time  in  respect  to  the  moneys  unpaid  on  his  shares, 
and  which  could  be  enforced  against  him  in  the  courts  of  this 
state  or  of  any  other  state  or  country  where  nroiier  service 
could  be  obtained  upon  and  jurisdiction  ac^^uirod  over  him. 
The  defendant  further  ol)j(>cts  that  the  capital  stock  had  not 
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all  been  subscribed  for  when  the  assessments  were  made,  and 
that  therefore,  under  Katama  Land  Co.  v.  Jemegan,  126  Mass. 
155,  and  other  cases  decided  in  this  commonwealth,  the  action 
cannot  be  maintained.  The  memorandum  of  association  pro- 
vides that  "the  nominal  capital  of  the  company  is  five  hundred 
thousand  pounds,  divided  into  fifty  thousand  shares  of  ten 
pounds  each,  of  which  the  first  issue  shall  be  twenty-five  thou- 
sand shares,  with  power  to  increase  such  capital,  and  to  issue 
all  or  any  part  of  the  original  or  increased  capital  at  a  premium 
or  at  a  discount,"  etc.  Upward  of  thirty-seven  thousand  shares 
have  been  issued.  The  provision  quoted  above  formed  a  pare 
of  the  contract  between  the  defendant  and  the  plaintiff  com- 
pany, and  by  agreeing  that  the  first  issue  should  be  twenty-five 
thousand  ^^"^  shares,  with  power  to  increase  the  capital,  the 
defendant  has  waived  the  right,  if  he  would  otherwise  have  had 
it,  upon  which  we  express  no  opinion,  to  object  that  the  whole 
fifty  thousand  shares  had  not  been  subscribed  for.  There  is 
nothing  contrary  to  public  policy  in  such  an  agreement.  If 
the  provision  that  the  first  issue  should  be  twenty-five  thousand 
shares  be  regarded  as  a  stipulation  that  that  number  of  shares 
must  be  subscribed  for,  then  it  appears  that  the  stipulation 
has  been  complied  with.  It  is  not  necessary  to  consider 
whether  it  should  be  so  regarded,  or  what  would  be  the  efTect 
under  the  English  law,  which  is  the  law  that  must  govern  this 
ease  of  assessments  made  before  the  stipulated  capital  had  boen 
subscribed:  See  Ornamental  Pyrographic  Woodwork  Co.  v. 
Brown,  2  Hurl.  &  C.  63;  Lind.  Comp.,  5ih  ed.,  410. 

The  defendant  further  objects  that  there  is  nothing  to  show 
for  what  purpose  the  calls  or  assessments  were  made,  or  that 
any  necessity  existed  for  them  in  the  condition  of  the  company. 
These  are  matters  which  are  not  open  to  inquiry  here.  The 
necessity  or  wisdom  of  an  assessment,  where  it  is  within  the 
power  of  the  directors  to  make  it,  as  it  was  here,  cannot  be  con- 
troverted, at  least  in  the  absence  of  fraud,  by  the  stockholders: 
Oglesby  v.  Attrill,  105  IT.  S.  605;  2  Thompson's  Law  of  Cor- 
porations, sec.  1710;  Cook  on  Stock  and  Stockholders,  see.  113, 

The  defendant  further  contends  that  a  valid  and  binding 
agreement  of  compromise  had  been  entered  into  between  him 
and  the  plaintiff  company  before  Ihe  bringing  of  this  suit  in 
respect  to  the  assessments  surd  for.  The  efToct  of  his  conten- 
tion is,  and  must  be,  though  it  is  not  so  staled,  that  such  agree- 
ment operates  as  a  bar  to  thn  maintonan'^e  of  this  action.  It 
appears  that  the  attorneys  of  the  plaintiff  company  made  an 
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offer  of  compromise  which  was  acco])te(]  hy  the  defciulant  for 
liimself  and  others.  Tlie  agreement  was  in  substance  that  the 
defendant  and  those  joining  in  it  should  be  released  from 
further  liability  for  the  assessments  upon  payment  of  one  of 
the  assessments,  which  was  specified,  with  interest,  and  the  pay- 
ment of  siich  further  sums  as  on  investigation  should  appear 
to  be  their  proportion  of  the  amount  necessary  to  pay  off  the 
indebtedness  of  the  company.  The  defendant  paid  to  the  at- 
torneys the  amount  of  the  assessment  agreed  on  and  interest. 
The  only  ''*^**  authority  which  the  attorneys  liad  to  make  tlie 
offer  arose  out  of  their  employment  as  attorneys.  Afterward 
the  board  of  directors  was  advised  that  the  proposed  com- 
promise would  be  ultra  vires  as  to  creditors  of  the  company, 
and  was  impracticable,  and  the  defendant  was  so  informed,  and 
M-as  asked  whether  the  money  that  he  had  paid  should  be  re- 
turned to  him,  or  whether  it  should  be  returned  and  applied 
by  the  company  toward  the  payment  of  the  assessments  that 
were  due.  In  consequence  of  a  letter  received  from  him  the 
money  which  he  had  paid  for  himself  and  others  was  returned 
to  him.  In  acknowledging  the  receipt  of  the  money  he  wrote 
that  he  did  not  wish  Avhat  he  had  himself  paid  returned,  as  he 
was  undetermined  what  to  do,  and  that  he  held  the  7noney 
subject  to  the  order  of  the  plaintiff  company.  But  he  kept 
the  money  and  nothing  more  has  been  done  under  the  at- 
tempted compromise. 

Whether  an  attorney  at  law  has  authority  by  virtue  of  his 
employment  as  such  to  agree,  without  his  client's  sanction,  to 
a  compromise  of  his  client's  suit  out  of  court  may  he  regarded 
as  still  an  open  question  in  this  commonwealth,  though  it  is 
said  that  the  weight  of  authority  in  this  country  seems  to  be 
arrainst  such  an  authoritv:  New  York  etc.  "R.  E.  Co.  v.  Martin, 
158  Mass.  313.  33  K  E.' 5r<S :  Dalton  v.  West  End  St.  Ey.,  159 
Mass.  221,  38  Am.  St.  Eep.  410,  34  K  E.  261 ;  Ivowis  v.  Gam- 
age,  1  Pick.  346.  We  do  not  find  it  necessary  to  consider  or 
decide  the  question  in  this  case.  The  attempted  compromise 
was  at  the  most  an  accord  without  satisfaction:  Xew  York  olc. 
E.  E.  Co.  V.  Martin,  158  Mass.  313,  315,  33  N.  E.  578:  Herr- 
mann V.  Orcutt,  153  Mass.  405,  25  X.  E.  735.  The  defendant 
accepted  the  return  of  the  money  which  he  had  p.n'd.  though 
attempting  to  qualify  his  action,  and  is  bound  thereby.  It  is 
clear,  also,  that,  as  to  creditors  at  least,  the  proposed  com- 
promise was  ultra  vires:  Sawy^er  v.  Iloag,  17  Wall.  610;  Fpton 
V.  Tribileock,  91  U.  S.  45;  Spackman  v.  Evans,  L.  E.  3  H.  L. 
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J.T1.  Whether  such  a  contract  would  be  valid  between  the  cor- 
poration and  its  stockholders  if  duly  entered  into  and  executed 
we  need  not  consider:  Sawyer  v.  Hoag,  17  Wall.  610,  619. 

The  statutes  of  Great  Britain  were  proved  in  the  manner 
provided  by  Public  Statutes,  chapter  169,  section  73:  See  Frith 
V.  Spragne,  14  Mass.  455.  It  was  not  necessary  that  the  copies 
should  be  authenticated.  "A  copy  proved  to  be  a  true  copy,  by 
a  witness  who  has  ^^^  examined  and  compared  it  with  the 
original,"  is  admissible:  1  Greenleaf  on  Evidence,  sec.  488. 

Certain  other  objections  have  been  urged  by  the  defendant, 
such  as  that  a  retiring  allowance  was  made  by  the  directors  to 
one  Bennett,  that  one  of  the  sections  in  the  articles  of  associa- 
tion referred  to  "the  scheme  of  arrangement  of  1895,"  and  that 
another  section  provided  that  the  directors  might  exercise  all 
the  power  conferred  by  "the  companies'  seals  act,  1864,"  and 
that  there  was  no  evidence  of  what  the  scheme  of  arrangement 
of  1895  was,  or  what  the  powers  conferred  by  "the  companies' 
seals  act"  were.  Neither  of  these  objections  seems  to  us  to  re- 
late to  matters  that  are  shown  to  be  material.  It  is  also  ob- 
jected that  the  certificate  of  the  registrar  of  joint  stock  com- 
panies that  the  plaintiff  "was  incorporated  under  the  com- 
panies' acts,  1862  to  1880,  as  a  limited  company,  on  the  thirty- 
first  day  of  October,  one  thousand  eight  hundred  and  eighty- 
two"  should  have  been  excluded  because  not  under  the  seal  of 
that  officer,  and  because  there  was  no  evidence  that  he  had  not 
an  ofTficial  seal.  It  would  seem  that  if  the  defendant  objected 
to  tlie  certificate  because  it  was  not  under  seal,  it  was  for  him 
to  sliow  that  there  was  an  official  seal.  But  we  do  not  think 
that  the  defendant  was  harmed  or  could  have  been  harmed  by 
the  admission  of  the  certificate.  It  sufficiently  appeared  from 
other  evidence  in  the  case  that  the  plaintiff  was  a  corporation. 

We  have  considered  the  objections  that  have  been  argued  by 
the  defendant  and  the  result  is  that  we  think  that  the  excep- 
tions should  be  overruled. 

So  ordered. 


The  Linhilifp  of  a  Stockholder  to  pay  calls  upon  liis  siihsoription 
for  stock  may  be  enforced  in  another  state  or  country,  but  not  in 
contravention  of  the  policy  of  its  laws  or  in  violence  to  the  rights  of 
its  citizens:  Mandol  v.  Swan  Tjanrl  etc.  Co.,  154  Til.  177,  45  Am.  St. 
Eep.  124,  40  N.  E.  462;  Bank  of  China  etc.  v.  Morse,  168  N.  Y.  458, 
85  Am.  St.  Eep.  676,  61  N.  E.  774.  The  necessity  of  a  call  is  not 
open  to  question  by  the  stockholders,  but  must  be  determined  by  the 
directors  themselves:  "Rudd  v.  Multnomah  St.  Ky.  Co.,  15  Or.  413,  3 
Am.  St.  Eep.  169,  15  Pac.  659. 
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MICHIGAN. 


LONG  V.  PRUYN. 

[128  Mich.  57,  87  N.  W.  88.] 

NURSEEYMAN— Liability  of  for  Furnishing  Inferior  Trees.— 
If  a  nurseryman  sells  trees  which  he  represents  will  bear  a  large, 
white,  bright  peach,  good  sellers,  he  is  liable,  though  he  furnishes  trees 
of  the  species  named,  but  which  bear  inferior  and  worthless  peaches, 
(p.  444.) 

NURSERYMAN— Liability  for  Furnishing  an  Inferior  Variety 
of  Trees. — Under  a  contract  to  sell,  which  permits  the  vendor,  if  he 
has  not  the  trees  ordered,  to  substitute  others  of  equally  good  variety, 
ho  is  liable  if  he  substitutes  trees  of  an  inferior  variety,     (p.  444.) 

EVIDENCE.— Judicial  Notice  cannot  be  taken  that  sowing 
oats  or  planting  corn  in  a  young  orchard  is  not  good  care  or  hus- 
bandry, nor  that  good  caro  will  make  poor  varieties  of  trees  bear  good 
fruit."   (p.  444.) 

EVIDENCE  of  the  Value  of  Land.— The  fact  that  a  witness 
does  not  know  of  any  sales  of  fruit  lands  does  not  render  him  in- 
competent to  testify  to  their  value,      (p.  445.) 

THE  MEASURE  OF  DAMAGES  to  which  a  Nurseryman  is 
Liable  where  he  sells  trees  of  one  variety,  and  delivers  another,  is 
the  value  which  would  have  been  added  to  the  premises  of  the  pur- 
ciiasor  if  the  trees  had  been   of  the  variety  ordered,     (p.  445.) 

EVIDENCE  of  the  Value  of  Land— What  Sufficient.— Where 
there  is  some  testimony  showing  the  opinion  of  a  witness  of  the  value 
of  land  as  to  how  much  it  would  have  been  enhanced  by  the  addition 
of  trees  of  a  variety  ordered  of  the  defendant,  and  of  what  such 
trees  would,  ordinarily,  produce,  there  is  suflRcient  evidence  to  enable 
the  jury  to  determine  how  much  the  value  of  the  land  would  have 
been  augmented  had  trees  been  furnished  of  the  varieties  ordered, 
(p.   445.) 

DAMAGES  for  not  Furnishing  Fruit  Trees  as  Sold.  — If  it 
appears  that  had  trees  been  furnished  of  the  varieties  sold  they,  or 
some  of  them,  would  probiildy  have  been  killed  by  the  cold  weather, 
an  instruction  to  the  jury  that  this  may  be  considered  a^;  benriuLr 
i:]ion  the  value  which  the  trees  would  have  been  to  tlie  pronii^ns  if 
furnished  as  ordered  is  suihcicntly  favorable  to  the  defendant.  i_i'. 
445.)  '443) 
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Assuii!])sit  for  brcacli  of  wai-ranty  in  tlie  sale  of  fruit  trrf'S. 
Judgment  for  the  plaintilf  aiul  the  defendant  brouglit  error. 

Crane,  ISTorris  &  Drew,  for  tlie  appellant. 

McKnight  &  McAllister,  for  the  appellee. 

^*  HOOKER,  J.  The  plaintiff,  a  farmer,  bought  pradi 
and  apple  trees  from  the  defendant,  and  set  them  upon  his 
farm.  This  action  is  brought  to  recover  damages  arising  from 
the  delivery  of  trees  of  different  variety  and  inferior  qualirv 
to  those  contracted  for.  From  a  verdict  of  nine  hundrrd 
and  seventy-five  dollars  in  favor  of  the  plaintiff,  the  defeu'l- 
ant  has  appealed. 

Among  the  trees  contracted  for  were  twenty-five  Fox  Seed- 
lings and  fifty  Canada  Reds.  The  testimony  showed  that  the 
former  were  represented  to  "bear  a  large  white,  bright  peach, 
good  sellers,"  but  that,  although  Fox  Seedlings  were  deliv- 
ered, they  did  not  bear  such,  but  bore  an  inferior  and  worth- 
less ])each.  As  to  the  Canada  Reds,  it  showed  that  trees 
labeled  "Smith  Cider"  were  substitute*!  under  a  clause  in  the 
contract  permitting  other  trees  of  equallv  good  variety  to  lie 
substituted  where  trees  ordered  could  not  be  furnished,  au'l 
that  the  fruit  borne  by  these  was  inferior  and  worthless.  It 
is  claimed  by  appellant's  counsel  that  the  declaration  does 
not  contain  allegations  justifying  this  proof;  but  we  find  in 
the  declaration  the  allegations  that  it  was  represented  that 
the  Fox  Seedlings  would  "bear  a  large  white,  bright  peaeli, 
good  sellers,"  and  that  "in  place  of  the  twenty-five  Fox  Seed- 
ling trees,  standard,  defendant  delivered  Fox  Seedling  tvrvi 
of  a  poor  variety,"  ^^  and  "that  all  of  said  trees  were  infirior 
and  worthless  varieties,  and  absolutely  of  no  value,"  etc.  it 
was  proper  to  prove  these  allegations,  and  the  evidence  fairly 
tended  to  do  so.  The  proof  of  a  substitution  of  an  inferior  qual- 
ity for  Canada  Reds,  and  their  acceptance  under  misrepresenta- 
tion, showed  a  breach  of  the  promise  to  furnish  "Canada  R-'ds 
or  an  equally  good  variety." 

There  is  no  occasion  to  discuss  the  proof  tending  to  show 
care  in  the  setting  and  attending  said  trees.  There  is  sutficient 
proof  upon  the  subject  to  make  it  a  question  for  the  jury.  We 
cannot  take  judicial  notice  that  sowing  oats  or  planting  corn 
in  the  same  field  was  not  good  care,  nor  can  we  decide  how  far. 
if  at  all,  proper  care  would  make  poor  varieties  bear  good  fruit. 

Counsel  make  a  wholesale  assignment  of  error  in  the  "ad- 


July,  1901.]  Long  r.  Puuyn.  445 

iiiis-ioii  of  tlu'  ic.-limoiiy  of  each  and  every  wilnesp  as  to  the 
value  of  the  hiiul,  iuasinuch  as  they  did  not  .<how  thai  they 
Avere  qualitied  to  express  an  opinion  of  tlie  value  of  lauds.'' 
"We  think  the  testimony  was  adniissihle.  under  the  authorities 
cited  in  plaintiff's  hrief,  althoufjli  witnesses  testified  that  they 
kncM'  of  no  sale  of  fruit  lands:  Stone  v.  Covcll,  2!)  Mich.  359; 
Charter  v.  Carter.  36  :\rich.  207;  Enriaht  v.  Hartsi.ir,  4G  Mich. 
4(;0.  9  X.  W.  49(5:  City  of  Detroit  v.  Rohinson,  93  Mich.  428, 
.".']  X.  W.  r^C■;A■.  TIeilman  v.  Pruyn,  122  Mich.  301.  80  Am.  St. 
IJep.  ore,  81  X.  W.  97;  Angellv.  Truvn,  126  Mich.  16,  85  X. 
W.  258. 

In  the  case  of  Heilman  v.  Pruyn,  122  Mich.  302.  80  Am.  St. 
IJcp.  570,  81  X.  W.  97,  the  court  instructed  the  Jury  that  "the 
measure  of  damaprcs  Mas  the  value  that  would  have  been  added 
to  the  premises  if  the  trefs  had  been  of  the  varieties  ordered." 
"^riiis  was  sustained  as  a  correct  rule  bv  this  court,  and  it  is 
ihe  rule  laid  down  by  the  learned  circuit  judge  in  the  case  now 
before  us. 

It  is  said  that  there  was  no  evidence  to  enable  the  jury  to 
find  the  value  of  the  land.  There  was  testimony  of  some  wit- 
nesses as  to  their  opinion  of  the  value  of  the  land,  and  how 
much  it  would  be  enlianeed  by  the  addition  of  such  trees. 
Some  estimated  by  the  tree;  others,  by  the  ^'^  acre.  There 
Mas  also  testimony  as  to  what  such  trees  Avould  ordinarily  pro- 
duce. All  could  be  made  use  of  by  the  jury  to  perform  their 
function  of  determining  the  added  value.  It  is  said  that  the 
witnesses  Avere  asked  to  state  the  value  of  the  trees:  but  the 
TiTord  shov/s  that  they  were  asked  and  gave  the  added  value 
at  so  much  per  tree,  and  we  do  not  find  the  testimony  com- 
plained of. 

Testimony  Avas  offered  to  shoAV  that,  after  these  trees  came 
into  bearing,  a  hard  Avinter  killed  many  of  them,  and  it  is 
claimed  that  the  same  faie  Avould  have  befallen  them  had  they 
been  good  varieties,  and  that  the  fact  Avas  important  by  way  of 
mitigation  of  dainagos.  Xo  exception  appears  to  have  been 
taken  to  the  ruling.  The  same  question  aris^-s  upon  the  cliarii-e. 
'J'he  charge  was  as  favorable  to  the  appellant  as  it  should  have 
been  under  the  testimony:  See  Heilman  v.  Pruyn,  122  ^Fich. 
301,  80  Am.  St.  Eep.  570,  81  X.  W.  97;  Angell  v.  Pruyn,  12G 
'Mk-h.  16,  85  X.  W.  258. 

Some  minor  points  are  raised  relating  to  the  cross-examina- 
tion of  the  defendant,  Avhich  we  think  do  not  call  for  elabora- 
tion. 
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We  find  no  error,  and  tl)e  judgment  is  affirmed. 
The  other  justices  concurred. 


The  Measure  of  Damapes  for  a  breach  of  warranty  as  to  the  kin<l 
of  trees  sold  by  a  marseryman  is  the  difference  between  the  value  of 
the  land  occupied  by  the  trees  set  out  on  it  when  the  breach  of 
warranty  is  discovered,  and  the  value  the  same  land  would  have  had, 
at  the  same  time,  if  the  trees  ordered  had  been  planted  instead  of  the 
kind  sold:  Shearer  v.  Park  Nursery  Co.,  103  Gal.  415,  42  Am.  St.  Rep. 
125,  37  Pac.  412.  See,  too,  Heilman  v.  Pruyn,  122  Mich.  301,  80  Am. 
St.  Rep.  570,  81  N.  W.  97;  Reiger  v.  Worth,  127  N.  C.  230,  80  Am.  St. 
Eep.  798,  37  S,  E.  217. 


CITY  OF  GRAND  HAVEN  v.  UNITED  STATES  FIDEL- 
ITY AND  GUARANTY  COMPANY. 

[128    Mich.    106,    87    N.   W.    104.] 

PUBLIC  OFFICE— Term  of.— The  period  between  the  election 
of  a  successor,  and  the  time  he  actually  qualifies,  is  as  much  a  part 
of  the  prior  term  as  the  preceding  period,  and  this,  too,  where  a 
party  is  elected  his  own  successor,      (p.  447.) 

OFFICIAL  BONDS— When  Continue  after  the  Expiration  of  a 
Term. — If  a  law  provides  that  an  officer  shall  hold  for  a  designated 
time  and  until  his  successor  is  elected  and  qualifies,  the  sureties  on 
his  official  bond  remain    liable  until  his  successor  qualifies,     (p.  448.) 

OFFICIAL    BONDS— Sureties    on— When    Become    Liable.— 
The  sureties  on  an  official  bond  are  liable  only  for  moneys  received 
by  their  principal  after  its  approval.     Antedating    it  does  not  mak? 
it  binding  for  a  period  preceding  its  delivery,  if  its  language  is  not 
retrospective,     (p.  449.) 

Assumpsit  upon  official  bond.  Judgment  for  the  plaintiff, 
and  the  defendant  brings  error. 

Bundy  &  Travis,  for  the  appeilant. 

Walter  I.  Li  Hie,  city  attorney,  for  the  appellee. 

^^*^  LONG,  J.  This  action  is  on  the  ofhcial  bond,  for  the 
second  term,  of  John  Cook,  city  treasurer  of  the  city  of  Grand 
Haven,  which  is  incorporated  under  the  general  ^^"^  law  of  this 
state  as  a  city  of  the  fourth  class.  The  case  was  referred  un- 
der the  statute,  and  comes  up  on  the  exceptions  to  the  referees' 
conclusions  of  law,  which  exceptions  were  overruled  by  the 
court  below. 

It  appears  that  Cook  was  elected  city  treasurer  of  the  city 
of  Grand  Haven  at  the  charter  election  held  in  April,  1898. 
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He  qualified,  giving  l)on(]  with  individual  sureties,  and  entcrfd 
upon  the  discharge  of  his  duties,  ^lay  23,  1898.  At  the  n^w 
annual  election,  held  in  April,  1899,  he  was  re-elected,  and 
qualified  on  the  eighteenth  day  of  ^lay,  1899,  when  the  hond 
in  suit  was  filed,  and  accepted  by  the  common  council.  The 
penalty  of  the  bond  is  twenty-five  thousand  dollars,  witli  thf^ 
defendant  here  as  surety,  which  executed  it  at  the  city  of  Bal- 
timore, Maryland,  on  ^May  11,  1S99.  Prior  to  the  eighteenth 
day  of  May,  1899,  Cook  had  abstracted  from  the  city  funds  the 
sum  of  seventeen  hundred  and  six  dollars  and  thirty-five  cents, 
and  was  at  that  time  a  defaulter  to  that  amount — a  fact  which 
was  not  known  then  to  anyone  except  himself.  After  that 
date  he  abstracted  and  converted  to  his  own  use  from  the  city 
funds  the  further  sum  of  seven  hundred  and  twenty-seven  dol- 
lars and  eighty-four  cents.  It  is  the  claim  of  defendant  that 
it  is  liable  on  the  bond  in  suit  for  the  latter  amount  only, 
while  the  plaintiff  claims  that  it  is  liable  for  the  full  amount 
of  the  shortage,  two  thousand  four  hundred  and  seventy-six 
dollars  and  ten  cents,  and  for  which  amount  judgment  was 
rendered  by  the  circuit  court. 

The  bond  in  suit  covers  the  period  of  time  from  May  IS, 
1899,  the  date  on  which  it  was  filed  and  accepted  by  the  com- 
mon council,  and  does  not  relate  back  to  April  10,  1899.  as 
claimed  by  plaintiff.  Grand  Haven  is  a  city  of  the  fourth  class, 
organized  under  chapter  88,  1  Compiled  Laws,  in  which 
section  2993  provides:  "The  mayor,  city  clerk,  city  treasurer, 
supervisors,  and  constables  shall  hold  their  offices  for  the  term 
of  one  year  from  the  second  Monday  in  April  of  the  year  when 
elected,  and  until  their  successors  are  qualified  and  enter  upon 
the  duties  of  their  offices." 

Mr.  Cook  had  not  qualified  until  his  bond  was  accepted  bv 
the  common  council,  and  he  could  not  enter  upon  the  duties  of 
his  second  term  of  office  until  then.  Up  to  that  ^^^  time  he 
was  holding  office  by  virtue  of  his  first  election.  It  is  settled 
by  numerous  authorities  under  statutes  similar  to  ours  that  the 
period  between  the  election  of  a  successor  and  the  time  he  actu- 
ally qualifies  is  as  much  a  part  of  the  prior  term  as  the  preced- 
ing period,  and  that,  too,  where  a  party  is  elected  his  own  suc- 
cessor: Commonwealth  v.  Hanley,  9  Pa.  St.  515;  Butler  v. 
State,  20  Ind.  173;  People  v.  Whitman,  10  Cal.  45;  State  v. 
Berg,  50  Ind.  500;  Lynn  v.  Mayor  etc.  of  Cumberland,  77  Md. 
453,  26  Atl.  1003;  Kimberlin  v.  State.  130  Tnd.  120.  30  Am. 
St.  Eep.  208,  29  N.  E.  773.     It  is  also  settled  that  where  ihe 
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statute  or  the  constitution  provides  that  an  oITiccr  sliall  hold 
his  otrice  for  a  stated  period,  "and  until  his  successor  is  elected 
and  qualified,"  the  sureties  on  his  bond  continue  liable  for  liis 
official  acts  after  the  expiration  of  the  stated  period,  and  until 
the  election  and  qualification  of  his  successor.  It  was  expressly 
held  in  State  v.  Kurtzeborn,  78  Mo.  98,  that  where  by  statute 
a  constable's  term  of  office  is  two  years,  and  until  his  successor 
is  elected  and  qualifiod,  the  liability  of  the  sureties  on  his  bond 
will  continue  after  the  expiration  of  the  two  years,  and  until 
liis  successor  is  elected  and  qualified.  This  rule  was  expressly 
laid  down  in  Township  of  Paw  Paw  v.  Eggleston,  25  ]\Iieh.  36; 
City  of  Detroit  v.  Weber,  29  Mich.  24.  "See,  also,  County  of 
Placer  v.  Dickerson,  45  Cal.  12;  Wheeling  v.  Black,  25  W.  Va. 
260;  State  v.  Wells,  8  Nev.  108;  Thompson  v.  State,  .37  Miss. 
518. 

We  think  counsel  are  correct  in  saying  that  the  bond  in  the 
present  case  does  not  relate  back  to  the  tenth  day  of  April. 
The  language  of  the  bond  is  not  retrospective.  The  condition 
is  that  if  "John  Cook  shall  well  and  faith  fully  perl'orni  all  \he 
duties  of  said  office  of  treasurer  of  the  city  of  Grand  TIavcn  for 
and  during  the  term  for  which  he  was  eloctod,  and  shall  ac- 
count for  and  pay  over  all  sums  of  money  that  shall  come  to 
his  hands  as  such  treasurer,"  etc.  His  second  term  did  not 
commence  until  ^Inj  JSth.  and  the  surety  on  that  bond  would 
be  liable  onlv  for  moneys  coming  into  his  haiids  after  his  bond 
was  approved. 

^^'^  In  Hyatt  v.  Sewing-Machine  Co.,  41  Mich.  225,  1  X.  W. 
1037,  this  court  held  that  an  antedated  bond  docs  not  bind  the 
sureties  for  the  period  preceding  the  date  of  its  delivery  if  its 
language  is  not  rctrospeclive.  Tlie  bond  in  that  case  was  given 
for  ilie  good  conduct  of  one  Tuttle,  as  agent  of  the  company. 
It  A\as  said  by  the  court:  "The  ngrooment  between  Tutllc  and 
the  conipnny.  together  with  the  bond,  were  dated.  resp(>ctiv(dy, 
July  11,  1871,  and  those  parties  api^ear  to  have  roL^ardcd  the 
a2Toe)nont  as  taking  effort  at  that  tinio.  Tt  ser-ms  that  Tntile 
was  ali'oady  ar'tina'  in  the  same  way  under  a  prior  a'jroi-iiit'Pt 
and  obligation.  The  present  bond  was  not  executed  and  de- 
livered until  August  23,  1871 — several  weeks  after  the  date 
ex]iressed.  During  the  intervening  period  it  was  not  in  exist- 
ence, and  plaintiff  in  error  w:is  nor  then  an>\\-eral)!e  for  anv- 
lhin<r  transacted.  The  circuit  judL'^e  rub  d  that  after  its  deliv- 
erv  the  bond  ojiorated  retrospeei  ivelv  to  tl'e  date,  and  l)ound 
ihe  plaintiff  in  error  from  that  time,  and  he  allowed  recovery 
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for  transactions  perfected  in  that  interval The  ques- 
tion turns  on  the  construction  of  the  obligation,  and  it  must  be 
lield  to  speak  from  the  time  it  took  effect.  No  other  view  is 
admissible  now.  It  is  not  to  be  assumed  that  the  surety  in- 
tended to  become  responsible  for  acts  or  delinquencies  accom- 
plished before  he  bound  himself:  Myers  v.  United  States,  1 
McLean,  493,  Fed.  Cas.  No.  9996.  On  the  other  hand,  it  is 
just  to  suppose  that,  if  the  parties  had  understood  that  past 
transactions  were  to  be  covered,  'the  bond  would  have  been 
made  retrospective  in  its  language*:  Farrar  v.  United  States,  5 
Pet.  373;  United  States  v.  Boyd,  15  Pet.  187.  Such,  however, 
is  not  the  case.  The  terms  are  all  future.  The  language  im- 
ports an  undertaking  relative  to  posterior  transactions  only, 
and  it  cannot  be  applied  to  antecedent  ones  without  violating 
its  natural  sense.  We  are  therefore  of  opinion  the  court  erred 
in  applying  the  bond  to  matters  which  arose  before  it  was 
given :  See,  also.  United  States  v.  Le  Baron,  19  How.  73 ;  Bruce 
V.  State,  11  Gill  &  J.  382. 

It  is  apparent,  therefore,  that  the  defendant  can  be  held 
liable  only  for  the  sum  appropriated  by  Cook  to  his  own  use  af- 
ter the  time  of  acceptance  by  the  council  of  the  bond  in  suit, 
which  is  the  sum  of  seven  hundred  and  twenty-seven  dollars 
and  eighty-four  cents.  The  judgment  ^^®  of  the  court  below 
must  be  reversed,  and  judgment  entered  here  for  seven  hun- 
dred and  twenty-seven  dollars  and  eighty-four  cents  and  inter- 
est in  favor  of  plaintiff.  The  defendant  will  recover  co'sts  of 
this  court,  and  plaintiff  will  recover  costs  of  the  lower  court. 

The  other  justices  concurred. 


Act^i  for  Which  Sureties  on  an  Official  Bond  are  liable  are  coTisidpred 
in  thei  mono^aphic  note  to  Feller  v.  Gates,  91  Am.  St.  Rep.  500-379. 
And  when  an  oflRcial  bond  becomes  binding  on  the  sureties,  and  what 
irregularities  release  them  from  liability,  are  considered  in  the 
monographic  note  to  Estate  of  Ramsay  v.  People,  90  Am.  St.  Rep. 
188-206.  Sureties  are  not  answerable  for  defaults  occurring  before 
the  execution  and  deliverv  of  the  bond:  State  v.  Finn,  98  'Slo.  532,  14 
Am.  St.  Rep.  654,  11  S.  W.  994;  People  v.  Van  Ness,  79  Cal.  85.  12 
Am.  St.  Rep.  134,  21  Pac.  554.  On  the  other  hand,  the  liability  will 
not  terminate  immediately  upon  the  expiration  of  the  ofTicial  term, 
but  if  no  oflficer  qualifies  within  a  reasonable  time,  they  will  be  ex- 
onerated from  further  liability,  although  their  principal  may,  in  fact, 
■continue  in  the  discharge  of  the  duties  of  the  office:  See  the  mono- 
graphic note  to  Crawn  v.  Commonwealth,  10  Am.  St.  Rep.  857.  Con- 
sult, also,  O'Brien  v.  Murphy,  175  Mass.  253,  78  Am.  St.  Rep.  487,  56 
K.  E.  283. 

Am.   St.   Rep.,  Vol.   92—29 
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BOARD  OF  SUPERVISORS  OF  KENT  COUNTY  t.  VER- 

KERKE. 

[128  Mich.  202,  87  N.  W.  217.] 

PUBLIC  OFFICERS— Money  in  Possession  of— Title  to,  in 
Whom  Vested. — The  title  to  moneys  coining  into  the  hands  of  a 
county  officer  does  not  vest  in  him;  they  remain  public  moneys,  (p. 
451.) 

PUBLIC  OFFICERS— Liability  of  to  Account  for  Interest  Re- 
ceived on  Public  Moneys.— If  a  county  treasurer  deposits  public 
moneys  with  a  bank,  and  receives  interest  thereon,  he  must  account 
therefor  to  the  county,  though  the  deposit  was  not  authorized  by 
law.     (p.  451.) 

Mandamus  to  compel  John  A.  Verkerke  to  pay  over  certain 
moneys  to  his  successor  in  the  office  of  county  treasurer.  The 
writ  was  denied,  and  the  relator  brought  certiorari. 

Ward  &  Brown,  for  the  relator. 

Frank  A.  Rodgers,  for  the  respondent. 

*»2  HOOKER,  J.  The  respondent  held  the  office  of  county 
treasurer  for  the  county  of  Kent  from  November  5,  1900,  to 
January  1,  1901.  During  that  time  he  deposited  with  a  bank 
in  Grand  Rapids  a  sum  of  money,  consisting  of  the  following 
funds:  Delinquent  tax  money  belonging  to  ^^^  the  state, 
$2,290.54;  liquor  tax  money  belonging  to  the  city  of  Grand 
Rapids,  $2,096.66';  delinquent  school  money  belonging  to  the 
city  of  Grand  Rapids,  $5,000;  primary  school  interest  money 
belonging  to  the  townships  in  Kent  county,  $20,000 — amount- 
ing in  all  to  the  sum  of  $29,393.20.  He  received  from  the 
bank  two  per  cent  interest  on  this  sum,  amounting  to  $55.44, 
and  did  not  account  for  or  pay  the  same  to  his  successor.  The 
board  of  supervisors  instituted  this  proceeding  to  compel  such 
payment,  and  the  relator  has  brought  certiorari,  the  writ  of 
mandamus  having  been  denied  by  the  circuit  court. 

The  respondent  maintains  that  the  title  to  public  moneys 
coming  to  his  hands  on  behalf  of  the  state  and  city  vested 
in  him,  and  that  the  relation  was  that  of  debtor  and  creditor ; 
that  the  law  does  not  require  him  to  deposit  the  funds,  or 
contemplate  the  payment  of  interest;  and  that  all  that  is  re- 
quired of  him  by  law  is  that  he  account  and  pay  over  the 
amounts  of  taxes  collected,  to  do  which  he  is  personally  bound 
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by  law  and  by  his  bond.  It  is  strenuously  insisted  that  ''a 
public  officer  is  not  liable  for  interest  or  profits  made  by  him 
from  public  funds,  in  the  absence  of  a  statute  charging  hira 
therewith,  when  his  liability  for  such  funds  is  absolute." 

These  funds  came  into  the  hands  of  the  county  treasurer 
by  virtue  of  his  office.  He  held  them  officially,  and  what- 
ever may  have  been  his  title  to  such  funds  under  the  law 
passed  upon  in  the  case  of  Perley  v.  County  of  ^luskogon.  32 
Mich.  132,  20  Am.  Rep.  637,  they  arc  certainly  public  moneys 
under  section  1197  of  the  Compiled  Laws,  which  took  etlect 
three  months  after  the  Perley  case  was  hoard  in  this  court. 
Xot  only  does  section  1197  definitely  establish  the  rule  that 
such  funds  are  public  moneys,  and  therefore  cannot  belong  to 
the  custodian,  but  section  1198  requires  him  to  keep  them 
separate  and  apart  from  his  own  money,  while  section  1199 
proliibits  use  by  him  for  a  private  purpose  under  any  pretext, 
and  forbids  the  loan  of  such  funds.  Section  1200  provides 
that,  where  such  funds  are  authorized  to  be  deposited  in  a 
'bank,  the  interest  "^^  accruing  shall  belong  to  and  constitute 
a  general  fund  of  the  state,  county,  or  other  public  or  munici- 
pal corporation,  as  the  case  may  be.  Under  ibis  section,  it  is 
clear  that,  if  such  money  was  lawfully  deposited,  the  interest 
does  not  belong  to  the  respondent.  His  counsel  seems  to  recog- 
nize this,  but  contends  that  the  law  did  not  authorize  surli 
deposit,  and  consequently  that  the  county  is  not  entitled  to 
the  interest.  If  this  is  true,  the  earnings  from  any  unlawful 
and  prohibited  use  of  the  money  cotild  be  held  by  the  county 
treasurer,  notwithstanding  the  fact  that  section  1200  cojitem- 
platcs  that  earnings  of  such  funds  shall  belong  to  the  public. 
We  think  public  policy  shoi:ld  preclude  the  treasurer  from 
asserting  his  want  of  authority  to  make  the  deposit.  But. 
aside  from  this,  the  general  rule  that  gives  the  cestui  que  tru-t 
the  earnings  of  a  trust  fund  is  a  sufficient  reason  for  holding 
that  the  municipality,  and  not  the  treasurer,  is  entitled  to  this 
interest. 

It  is  urged  that  the  county  is  not  entitled  to  this  interest 
in  any  event,  and  therefore  the  board  of  supervisors  have  no 
right  to  this  writ.  We  think  section  1200  settles  that  qm- 
tion  by  providing  that  it  shall  constitute  a  general  fund  for 
the  municipality  represented  by  the  officer. 

The  order  is  reversed,  and  the  writ  will  issue  as  prayed, 
with  costs  of  both  courts. 

The  other  justices  concurred. 


453  American  State  riEi'Oirrs,  \'ol.  92.  [Mich. 

^tate  and  County  Treasurers  are  simply  custodians  of  public  moncya 
coming  into  their  hands  by  virtue  of  their  offices,  and  such  funds  at 
all  times  remain  public  moneys  while  in  their  offi.cial  possession,  or  in 
the  hands  of  their  depositaries:  State  v.  Foster,  5  Wyo.  199,  63  Am. 
St.  Rep.  47,  38  Pac.  926.  And  where  a  city  treasurer  becomes  a 
borrower  of  the  funds  in  his  official  custody,  and  pays  interest  to  him- 
self as  such  officer,  his  sureties  are  answerable  for  such  interest  if  he 
misappropriates  it,  or  it  is  by  any  other  cause  lost  or  not  properly 
accounted  for:  Wilkes-Barre  v.  Kockafellow,  171  Pa.  St.  177,  50  Am. 
St.  Rep.  795,  33  Atl.  269. 


H.  M.  TYLEE  LUMBER  COMPANY  v.  CHARLTON. 

[128  Mich.  299,  87  N.  W.  268.] 

SALE— When  Does  not  Vest  Title.— A  written  order  to  sell 

two  certain  lots  of  lumber  at  one  price  for  the  merchantable  and 
another  for  the  mill  culls,  shipment  of  one  to  be  made  by  July  25th, 
and  the  other  \>y  August  20th,  and  the  lumber  to  be  inspected  by  a 
person  named,  which  offer  was  accepted  in  writing,  and  afterward  an 
agent  of  the  purchaser  made  a  count  of  the  piles  of  lumber  and 
checked  it  off  on  a  memorandum,  no  one  being  placed  in  charge,  nor 
the  dock  owner  notified  of  the  change  in  ownership,  nor  any  change 
being  made  in  the  insurance,  and  it  being  understood  that  when 
shipped  the  lumber  was  to  be  put  over  the  rail  of  the  vessel  by  the 
seller,  does  not  vest  title  in  the  purchaser,  there  being  no  payment 
made  except  for  one  shipment  which  was  taken,  and  no  means  of 
knowing  how  much  of  the  lumber  there  was,  nor  how  much  of  each 
quality  until  the  inspection  was  made.     (p.  460.) 

Replevin  to  recover  lumber.  The  court  dinx^tcd  a  verdict  in 
favor  of  the  plaintiff,  on  which  the  judgment  was  entered,  and 
the  defendants  hronght  error. 

Alexander  J.  Groesbeek  and  Watts  S.  Humphrey,  for  the  ap- 

pel  lams. 

C.  S.  Reilley  and  Frost  &  Sprague,  for  the  appellee. 

^»o  MOORE,  J.  This  is  an  action  of  replevin.  There  is 
almost  no  dispute  about  the  facts.  The  firm  of  J.  &  T.  Charl- 
ton were  the  owners  of  logs  which  were  manufactured  into 
hnnber  by  the  Cheboygan  Lumber  Company  in  the  city  of 
Cheboygan  in  the  spring  of  1899.  This  lumber  was  piled  on 
the  docks  of  the  Cheboygan  Lumber  Company.  It  was  known 
as  "Lots  6  and  7  0.  K.  stock."  Lot  6  was  piled  in  its  own 
piles,  separate  from  lot  7,  and  separate  from  all  other  lumber; 
and  so  lot  7  was  piled  separate  from  lot  6,  and  separate  from  all 
other  lumber.     There  were  scattered  among  these  piles  other 
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piles  of  luinlier,  but  no  other  luniLor  was  ever  put  in  a  pile  of 
lot  6  or  lot  7.  The  lumber  was  all  marked.  Lot  6  was  plainly 
and  distinctly  marked,  "Lot  6  0.  K./'  and  in  addition  the  ini- 
tials of  its  manufacturers,  "J.  &  T.  C."  Lot  7  was  similarly 
marked.  These  marks  were  placed  on  the  lumber  at  the  time 
of  the  piling.  They  were  put  on  with  lampblack.  The  sawing 
of  lot  6  was  finished  on  May  22d,  of  lot  7  on  June  12,  1899. 
Mr.  Rogers  had  charge  of  the  lumber  for  the  Charltons. 

On  July  17,  1899,  Mr.  Thomas  Charlton  handed  the  plain- 
tiff the  following  proposition: 

"North  Tonawanda,  N.  Y.,  July  17,  1899. 
"The  H.  M.  Tyler  Lumber  Company,  North  Tonawanda.  N.  Y. 
"Gentlemen:  We  agree  to  sell  you  the  lumber  now  piled  on 
docks  of  Cheboygan  Lumber  Company  at  Cheboygan,  •^'^* 
Mich.,  known  as  'Lots  6  and  7  of  the  0.  K,  stock,'  containing, 
according  to  estimate,  about  2,250  M.  Price  to  be  $15.50  per 
M.  for  merchantable  and  $9.50  per  M.  for  mill  culls.  Ship- 
ments to  be  made  as  follows:  Lot  6  to  be  shipped  by  July  25th, 
and  lot  7  by  August  20th.  Settlements  to  date  from  these 
dates  in  case  the  lumber  is  not  moved.  Lumber  to  be  inspected 
by  J.  W.  Eitchie,  of  Bay  City,  Mich.  Terms  1^  per  cent  off 
for  cash  or  90  days'  paper. 

"Yours  truly, 

"J.  &  T.  CHARLTON. 
"Per  W.  T.  CHARLTON.* 
The  offer  was  accepted  as  follows: 

'*We  hereby  accept  the  above  offer. 

"H.  M.  TYLER  LUMBER  COMPANY, 

"By  H.  M.  TYLER, 

"Vice-President." 
After  this  agreement  was  entered  into,  an  officer  of  the 
plaintiff  came  to  Cheboygan,  and  examined  and  counted  the 
piles  of  lumber,  and  checked  it  off  on  its  memoranda.  He  did 
not  place  anyone  in  charge  of  the  lumber,  nor  did  he  notify 
the  dock  owner  of  any  change  in  the  ownership,  nor  did  the 
plaintiff  place  any  insurance  upon  the  lumber.  Mr.  Rogers 
continued  in  charge  of  the  lumber  as  before.  A  large  amount 
of  insurance  had  been  placed  upon  the  lumber  by  the  Charl- 
tons, the  last  of  it  about  the  middle  of  June.  This  insurance 
was  not  changed  after  the  correspondence,  but  continued  as 
before.  On  or  about  August  15,  1899,  the  plaintiff  procured 
in  the  neighborhood  of  five  hundred  thousand  feet  of  this  lum- 
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bor  to  be  sliippcd,  for  which  an  invoice  was  sent  to  plaintiff. 
On  Aiigust  25,  1899.  the  plaintiff  gave  its  check  to  the  defend- 
ants Charlton  for  seven  thousand  nine  hundred  and  fifty-eight 
dolhirs  and  seventy-one  cents  in  payment  of  the  same.  Each 
l)i\v{x  paid  one-half  the  inspection  bill. 

The  plaintiiT  did  not  move  the  lumber  within  the  time  men- 
tioned in  the  correspondence.  Its  claim  is  that  it  could  not 
get  the  boats  to  do  so.  It  is  the  claim  of  the  defendants  that, 
had  plaintiff  been  willing  to  pay  current  rates  of  freight,  it 
would  have  had  no  difficulty  in  getting  boats.  The  dock  owner 
desired  the  room  on  the  docks  occupied  by  the  lumber,  and  so 
notified  Mr.  Rogers,  who  ^'^^  notified  the  Charltons.  The  de- 
fendants urged  plaintiff  to  move  the  lumber.  It  not  having 
done  so,  the  defendants  sent  it  the  following  letter: 

''North  Tonawanda,  N.  Y.,  Sept.  12,  1899. 
*"I'he  H.  M.  Tyler  Lumber  Company,  North  Tonawanda,  N.  Y. 
"Gentlemen:  You  will  please  take  notice  that  you  are  here- 
by required  to  carry  out  on  your  part  the  terms  of  the  con- 
tract entered  into  between  your  company  and  ourselves,  dated 
July  17,  1899,  for  the  purchase  by  you  of  the  lumber  then 
piled  on  the  docks  of  the  Cheboygan  Lumber  Company,  of 
Cheboygan,  Michigan,  before  the  19th  day  of  September,  1899. 
In  case  you  do  not  have  the  lumber  mentioned  in  said  contract 
ren.ioved  from  those  docks  by  that  time,  we  shall  consider  for- 
feited whn fever  claim  you  might  otherwise  have  to  the  lumber 
mentioned  in  said  contract  and  not  already  removed.  It  is  un- 
noce.-sarv  for  us  to  inform  you  that  this  lumber  has  already 
remained  on  the  docks  much  longer  than  ha?  been  reasonably 
required  to  remove  same,  and  that  the  continued  storage  of  it 
is  causing  us  large  expenses. 

"Respect fiillv  vours. 

"J.  &  T.  CHARLTON." 

The  plaintiff  made  no  reply  to  this  communication.  On 
September  22d  plaintiff  had  a  tow  at  Cheboygan  to  take  the 
lun^ber,  but  the  defendants  refused  to  deliver  if.  At  that  time 
^fr.  Ritchie,  the  inspector,  actinjr  for  plaintiff,  made  a  demand 
upon  ]\rr.  Rogers,  agent  for  the  Charltons.  for  the  lumber.  He 
refused  to  accede  to  the  demand.  When  the  demand  was 
ma'le.  no  monev  or  notes  were  tendered,  and  "Nfr.  Ritchie  bad 
no  monev  or  notes  to  pay  for  the  lumber  if  it  had  been  deliv- 
ered to  him.  The  captain  of  the  tow  then  telegraphed  thp 
plaintiff  that  the  defendants  refused  to  deliver  the  lumber.     On 
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receipt  of  this  telegram,  !Mr.  II.  ]Vr.  Tyler  and  his  brother 
called  on  Mr.  Thomas  Charlton,  and  demanded  the  lumber.  He 
said  his  brother  was  absent,  and  refused  to  accede  to  the  de- 
mand. He  said,  however,  if  the  plaintiff  would  pay  one  dol- 
lar a  thousand  more  for  the  lumber,  he  would  take  the  respon- 
sibility of  letting  it  go.  Mr,  Tyler  then  delivered  to  Mr. 
Charlton  the  following  letter: 

3»3  "A.  M.,  September  22,  1899. 
"Messrs.  J.  &  T.  Charlton,  North  Tonawanda,  N.  Y. 

"Gentlemen:  We  have  just  received  a  message  from  Captain 
Little,  of  the  Green  tow,  which  says  that  he  arrived  at  Cheboy- 
gan last  night,  and  that  your  man  refused  to  let  him  take  away 
the  lumber.  We  also  have  a  telegram  from  the  inspector,  Mr. 
J.  W.  Eitchie,  to  the  same  effect ;  and  this  is  to  notify  you  that, 
in  case  we  are  unable  to  remove  this  lumber  in  consequence  of 
such  refusal,  and  there  is  any  demurrage  caused  by  delaying 
the  tow  there,  we  shall  hold  you  responsible  for  it,  and  for 
all  the  damage  we  may  sustain  in  consequence  of  your  refusal 
to  permit  us  to  take  this  lumber.  We  have  done  our  best  to 
get  a  tow  there,  and  finally  got  one  by  paying  50  cents  per  M. 
above  the  market  rate,  and  they  would  have  been  there  on  the 
19th  had  not  Providence  interfered  with  a  terrible  gale  on  Lake 
Huron,  which  held  them  a  long  time  at  Port  Huron.  If  you 
need  a  settlement  for-any  part  of  this  lumber,  we  are  and  have 
been  ready  to  make  settlement  at  any  time  requested. 

"Hoping  that  we  may  obtain  this  lumber  at  once,  and  save 
trouble  and  unpleasantness,  which  might  otherwise  occur,  we 
remain, 

'TTours  verv  truly, 

"H.  M.  TYLER  LUMBER  COAIPANY, 

"Die.  J.  S.  T.  By  JOHN  S.  TYLER, 

"Treas." 

No  money  or  notes  were  tendered  at  this  time,  unless  what 
is  said  in  the  letter  is  regarded  as  a  tender.  It  was  the  custom 
at  Cheboygan  for  the  manufacturer  of  the  lumber  to  deliver 
the  lumber  on  the  rail  of  the  vessel,  and  the  expense  of  doing 
this  was  included  in  the  price  paid  for  manufacturing  the  lum- 
ber.    Both  parties  knew  of  this  custom. 

After  the  refusal  of  the  defendants  to  deliver  the  lumber, 
the  plaintiff  commenced  this  suit  in  replevin.  Defendants 
gave  the  statutory  bond,  and  kept  the  hiniber.  Upon  the  trial 
it  was  the  claim  of  plaintiff  that  two  piles  of  the  lumber  were 
marked  "sold  to  the  H.  M.  Tyler  Lumber  Company,"  and  that 
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Mr.  Eogers  admitted  to  the  sheriff  he  had  so  marked  them. 
This  was  denied  by  Mr.  Kogcrs,  and  it  appeared  he  had  never 
been  directed  or  authorized  "^**  to  so  mark  them.  There  is 
no  claim  that  any  change  was  otherwise  made  in  the  marks 
which  were  upon  the  lumber  when  the  correspondence  began. 
Upon  the  trial  the  plaintiff  waive<]  a  return  of  the  lumber. 
The  court  directed  the  jury  that  the  title  was  in  the  plaintiff, 
and  to  assess  its  damages  at  the  value  of  the  lumber.  The  jury 
returned  a  verdict  for  upwards  of  thirty-one  thousand  dollars. 
The  case  is  brought  here  by  writ  of  error. 

All  of  the  counsel  are  agreed  that  the  principal  question  in 
the  case  is,  Did  the  title  to  the  lumber  pass  to  the  plaintiff 
when  it  accepted  the  offer  contained  in  the  letter  of  July  17, 
1899  ?  The  counsel  for  the  plaintiff  insist  that,  under  the  re- 
peated rulings  of  this  court,  the  title  did  pass,  while  the  counsel 
for  defendants  urge  just  as  strenuously  that,  under  the  rulings 
of  this  court,  the  title  did  not  pass.  The  question  involved 
has  been  before  this  court  a  great  many  times.  The  trouble 
is  not  so  much  with  the  rule  of  law  as  it  is  in  the  application 
of  it  to  a  given  case.  ISTo  two  cases  are  alike,  and  what  has 
been  said  by  the  court  in  a  given  case  must  be  taken  in  con- 
nection with  the  facts  of  that  case.  If  this  is  done,  it  Avill  go 
far  to  reconcile  any  apparent  inconsistencies  in  the  decisions. 
Plaintiff  relies  upon  Whitcomb  v.  Whitney,  24  Mich.  490 ;  Ling- 
ham  V.  Eggleston,  27  Mich.  329 ;  Jenkinson  v.  Monroe,  61 
Mich.  461,^28  N".  W.  663;  Wagar  v.  Detroit  etc.  R.  E.  Co.,  79 
Mich.  651,  44  N.  W.  1113;  People  v.  Sheehan,  118  Mich.  539, 
77  N.  W.  88 ,  and  other  cases.  The  defendants  rely  upon  Ling- 
ham  V.  Eggleston,  27  Mich.  324;  Hatch  v.  Fowler,  28  Mich. 
205;  Hahn  v.  Fredericks,  30  Mich.  223,  18  Am.  Eep.  119;  Bvles 
V.  Colier,  54  Mich.  1,  19  N".  W.  565;  Wagar  v.  Farrin,  71  Mich. 
371,  38  N.  W.  865 ;  Blodgett  v.  Hovey,  91  Mich.  572,  52  N.  W. 
149;  Slade  v.  Lee,  94  Mich.  128,  53  N.  W.  929. 

Lingham  v.  Eggleston,  27  Mich.  329,  has,  ever  since  the 
opinion  was  written  by  Justice  Cooley,  been  regarded  as  a  lead- 
ing case.  In  that  case,  among  other  things,  it  is  said:  "In 
Blackburn  on  Sales,  123,  the  rule  on  this  subject  is  very  clearly 
and  correctly  stated  as  follows:  The  question,  the  ^^'  author 
says,  is  'a  question  depending  upon  the  construction  of  the 
agreement;  for  the  law  professes  to  carry  into  effect  the  inten- 
tion of  the  parties  as  appearing  from  the  agreement,  and  to 
transfer  the  property  when  such  is  the  intention  of  the  agree- 
ment, and  not  before.     In  this  as  in  other  cases,  the  parties 
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are  apt  to  express  their  intention  obscurely;  very  often  because 
the  circumstances  rendering  the  point  of  importance  were  not 
present  to  their  minds,  so  that  they  really  had  no  intention  to 
express.  The  consequence  is  that,  without  absolutely  lo&injj 
sight  of  the  fundamental  point  to  be  ascertained,  the  courts 
have  adopted  certain  rules  of  construction,  which,  in  their  na- 
ture, are  more  or  less  technical.  Some  of  them  seem  very  well 
fitted  to  aid  the  court  in  discovering  the  intention  of  the  par- 
ties. The  substantial  sense  of  others  may  be  questioned.  The 
parties  do  not  contemplate  a  bargain  and  sale  till  the  specific 
goods  on  which  that  contract  is  to  attach  are  agreed  upon. 
But,  when  the  goods  are  ascertained,  the  parties  are  taken  to 
contemplate  an  inmicdiate  bargain  and  sale  of  the  goods,  un- 
less there  be  something  to  indicate  an  intention  to  postpone 
the  transference  of  the  property  till  the  fulfillment  of  any  con- 
ditions; and  when,  by  the  agreement,  the  seller  is  to  do  any- 
thing to  the  goods  for  the  purpose  of  putting  them  into  a  de- 
liverable state,  or  when  anything  is  to  be  done  to  them  to  a-- 
certain  the  price,  it  is  presumed  that  the  parties  mean  to  make 
the  performance  of  those  things  a  condition  precedent  to  the 
transference  of  the  property.  But,  as  these  are  only  rules  for 
construing  the  agreement,  they  must  yield  to  anything  in  the 
agreement  that  clearly  shows  a  contrary  intention.'  .... 

"The  most  important  fact  indictive  of  an  intent  that  title 
shall  pass  is  generally  that  of  delivery.  If  the  goods  be  com- 
pletely delivered  to  the  purchaser,  it  is  usually  very  strong,  if 
not  conclusive,  evidence  of  intent  that  the  property  shall  ve-t 
in  him,  and  be  at  his  risk,  notwithstanding  weighing,  measur- 
ing, inspection,  or  some  other  act  is  to  be  done  afterward.  A 
striking  case  in  illustration  is  that  of  Young  v.  ^[atthews,  1j. 
R.  2  C.  P.  127,  where  a  large  quantity  of  bricks  was  purchased 
in  kilns.  Only  a  part  of  them  were  burned,  and  none  of  them 
were  counted  out  from  the  rest;  but  they  were  paid  for.  and 
such  delivery  as,  in  the  nature  of  the  case,  was  practicable.  wa« 
made.  The  court  lield  that  the  qtiestion  was  one  of  intentioTi 
merely,  and  that  it  was  evident  the  ^^*^  parties  intended  the 
title  to  pass.  To  the  same  effect  are  Woods  v.  Russell.  ^  Barn. 
&  Aid.  942;  Riddle  v.  Varnnm,  20  Pick.  280:  Bates  v.  Conk- 
ling,  10  Wend.  389;  Olyphant  v.  Baker,  5  Denio.  379:  Bogv 
V.  Rhodes,  4  G.  Greene,  133;  Crofoot  v.  Bennett.  2  X.  Y.  ?.-)8 : 
Cunningham  v.  Ashbrook,  20  Mo.  553.  So,  if  the  goods  are 
specified,  and  all  that  was  to  be  done  by  the  vendor  in  respect 
thereto  has  been  done,  the  title  may  pass,  though  thl  quantity 
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and  quality,  and  consequently  the  price  to  be  paid,  are  still  to 
]>e  determined  by  the  vendee:  Tuiiey  v.  ]>ates,  2  Hurl.  &  C. 
200;  Kohl  V.  Lindley,  39  111.  195,  89  Am.  Dec.  294.  And  even 
if  something  is  to  be  done  by  the  vendor,  but  only  when  di- 
rccifd  by  the  vendee,  and  for  his  convenience — as,  for  instance, 
to  load  the  goods  \ipon  a  vessel  for  transportation — the  prop- 
erty may  pass  by  the  contract  of  sale  notwithstanding:  AVhit- 
oomb  V.  Whitney,  24  Mich.  486- ;  Terry  v.  AYheeler,  25  N.  Y. 
520.  But  the  authorities  are  too  numerous  and  too  uniform 
to  .instify  citation  which  hold  that,  where  anything  is  to  be 
done  by  the  vendor,  or  by  the  inutual  concurrence  of  both  par- 
ties, for  the  purpose  of  ascertaining  the  price  of  the  goods,  as 
bv  weighing,  testing,  or  measuring  them,  where  the  price  is  to 
depend  upon  the  quantity  or  quality  of  the  goods,  the  perform- 
ance of  those  things  is  to  be  deemed  presumptively  a  condition 
}>recedent  to  the  transfer  of  the  property,  although  the  ia- 
dividual  goods  be  ascertained,  and  they  are  in  the  state  in 
wliieh  they  may  and  ought  to  be  accepted.'^ 

In  Bylcs  v.  Colier,  ^54  Mich.  1,  19  X.  W.  565,  the  same 
learned  judge  who  wrote  Lingham  v.  EggTeston  said:  "In  Ling- 
ham  V.  Eggleston,  27  IMich.  324,  it  was  decided  that  the  ques- 
tion whether  a  sale  is  completed  or  only  executory  is  usually 
one  to  be  determined  from  the  intent  of  the  parties  as  gath- 
rod  from  their  contract,  the  situation  of  the  thing  sold,  and 
tlie  circumstances  surrounding  the  sale;  that,  where  the  goods 
sold  are  designated  so  that  no  question  can  arise  as  to  the 
Oiing  intended,  it  is  not  absolutely  essential  that  there  shoidd 
be  a  delivery,  or  that  the  goods  should  be  in  deliverable  condi- 
tion, or  that  the  quantity  or  quality,  when  the  price  depends 
upon  either  or  both,  should  be  determined — -these  being  cir- 
cumstances indir-ating  intent,  biit  not  conclusive;  but  that 
where  anything  is  to  be  done  by  the  vendor,  or  bv  the  mutual 
(•oncurrence  of  both  parties,  for  the  purpose  of  ^'*^'  ascertain- 
ing ihe  ])rice  of  the  goods,  as  by  weighing,  testing,  or  measur- 
ing them,  whore  the  price  is  to  depend  upon  the  qnaniily  or 
oualitv  of  the  goods,  tlie  performance  of  these  things,  in  the 
absence  of  anything  indicating  a  contrary  intent,  is  to  be 
deemed  presumptively  a  condition  precedent  to  the  transfer  of 
tlie  property,  although  the  individual  goods  be  ascertained, 
and  they  appear  to  be  in  a  state  in  which  tiiey  may  be  and 
ono-ht  to  be  accepted.  The  ca.se  has  boon  referred  to  with 
approval  in  the  subsequent  cases  of  Hatch  v.  Fowler,  28  Afich. 
205;  Hahn  v.  Fredericks,  30  Mich.  223,  18  Am.  Rep.  119;  Wil- 
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kinson  v.  Holiday.  03  Mich.  386;  Grant  v.  Bank,  35  Mich.  51.5; 
Scotten  V.  Sutter,  37  Mich.  526;  Carpenter  v.  Graham,  42  Mich. 
191,  3  X.  W.  9M;  Brewer  v.  Salt  Assn.,  47  Mich.  526,  11  N. 
\V.  370.  The  cases  elsewhere  to  the  same  effect  are  numerous, 
and  many  of  them  are  collected  in  Mr.  Bennett's  note  to  sec- 
tion 319  of  the  third  edition  of  Benjamin  on  Sales.  And  see 
Kelsea  v.  Haines,  41  X.  H.  246;  Southwestern  Freight  Co.  v. 
Stanard,  44  Mo.  71,  100  Am.  Dec.  255;  Shelton  v.  Franklin, 
68  111.  333;  Straus  v.  Minzesheimer,  78  HI.  492;  Crofootv.  Ben- 
nett. 2  X.  Y.  258;  Groat  v.  Gile,  51  X.  Y.  431;  Burrows  v. 
Whitaker,  71  X.  Y.  291,  27  Am.  Hep.  -12;  Dennis  v.  Alexander, 
?  Pa.  St.  50;  Galloway  v.  Week,  54  Wis.  608,  12  X.  W.  10; 
Caywood  v.  Timmons,  31  Kan.  394,  2  Pac.  566.  That  the  cases 
referred  to  settle  the  general  principle,  at  least  for  this  state, 
is  beyond  question  or  cavil.  Presumptively,  the  title  does  not 
pass,  even  though  the  articles  be  designated,  so  long  as  any- 
thing remains  to  be  done  to  determine  the  sum  to  be  paid :  but 
this  is  only  a  presumption,  and  is  liable  to  be  overcome  by 
snch  facts  and  circumstances  as  indicate  an  intent  in  the  par- 
ties to  the  contrary." 

It  is  believed  all  the  cases  cited  by  counsel  come  within  the 
law  as  announced  in  these  cases.  If  they  do  not,  the  court, 
in  disposing  of  them,  misapprehended  the  facts,  for  there  has 
been  no  intention  upon  the  part  of  the  court  to  depart  from 
the  law  of  these  cases. 

In  Whitcomb  v.  Whitney,  24  ifich.  490.  after  the  agreement 
was  made,  advances  had  been  made  upon  the  agreement,  and, 
after  the  lumber  was  manufactured,  the  defendant  was  notified 
of  that  fact.  He  sent  an  inspector,  who  came  to  the  mill,  and 
inspected  all  of  the  lumber.  It  was  ^^^  drawn  forty  rods  to 
a  dock,  ready  to  be  loaded  upon  the  vessel  when  one  should  be 
sent  by  defendant.  Under  the  circumstances  of  that  case  it 
was  held  the  title  passed. 

In  Jenkinson  v.  ]\Ioiiroe,  61  Mich.  461,  28  X.  W.  663.  the 
agreement  recited:  ''The  party  of  the  first  part  agrees  to  sell, 
and  does  hereby  sell,  and  said  parties  of  the  second  part  agree 
to  buv,  and  do  herebv  buy,  all  the  lumber.''  etc.  "The  price 
of  said  lumber  shall  be  fourteen  dollars  per  i\f.  feet,  striight 
measure.  Mill  culls  to  be  marked,"  etc.;  ''price  at  the  time 
they  are  delivered  on  dock." 

The  logs  were  cut  into  lumber,  which  was  delivered  on  the 
dock.  The  court  held:  "The  piling  on  the  dock  seems  to  have 
been  intended  by  both  parties  as  a  delivery  of  the  lumber  to 
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defendant,  and  who  could  therealler  ship  it  without  reference 
to  plaintiff." 

In  People  v.  Sheehan,  118  Mich.  539,  77  N.  W.  88,  it  was 
agreed  that  Holmes  should  sell  Sheehan  curbstone,  and  that 
Sheehan  should  select  it  at  Holmes'  yard,  "and  when  the  curb- 
stone was  thus  picked  out,  and  delivered  to  Sheehan,  it  should 
belong  to  Sheehan,  and  Holmes  would  have  nothing  more  to 
do  with  it."  The  court  held  the  parties  had  agreed  when  the 
title  should  pass,  and  w^ere  bound  by  their  agreement. 

What  are  the  facts  in  this  case?  Plaintiif  and  defendants 
both  lived  in  the  state  of  New  York.  The  lumber  was  in 
charge  of  defendant's  agent  at  Cheboygan,  ilichigan.  They 
offered  to  sell  this  lumber  to  plaintiff,  one  quality  at  fifteen 
dollars  and  fifty  cents  a  thousand  feet,  and  the  other  quality 
at  nine  dollars  and  fifty  cents  a  thousand  feet.  It  could  not 
be  known  how  much  there  was  of  the  lumber,  nor  how  much 
there  was  of  each  of  these  qualities,  until  the  lumber  was  in- 
spected. An  inspector  was  agreed  upon,  who  was  to  act  for 
both  parties,  and  who  was  to  be  paid  equally  by  them.  There 
was  no  change  in  the  possession  of  the  lumber.  It  still  re- 
mained under  the  control  of  Mr.  T?ogers  for  the  defendants. 
It  was  in  his  possession  when  it  was  replevied.  The  defend- 
ants retained  their  insurance  upon  ^^^  the  lumber.  No  notice 
was  given  to  the  dock  owner  of  any  change  of  ownership. 
When  the  lumber  was  shipped,  it  was  to  be  put  over  the  rail 
of  the  vessel  by  the  mill  owner,  who,  as  a  part  of  his  contract 
with  defendants,  was  to  do  this,  and  in  doing  it  was  acting  for 
the  defendants.  No  payment  was  made  upon  this  lumber,  ex- 
cept for  the  one  shipment  which  had  gone  forward.  Applying 
the  law  which  we  have  quoted  to  the  facts  of  this  case,  we  con- 
clude the  title  did  not  pass  to  the  plaintiff. 

Judgment  is  reversed,  and  as  there  is  no  substantial  contro- 
versy about  the  facts,  no  new  trial  will  be  granted. 

Montgomery,  C.  J.,  and  Hooker  and  Grant,  JJ.,  concurred. 

Long,  J.,  did  not  sit. 


Whether  a  Sale  of  Personnltj/  is  Complete  so  as  to  vest  title  in  the 
vendee  is  to  be  determined  from  the  intent  of  the  parties  as  gjatherod 
from  the  contract,  the  nature  and  situation  of  the  thing  sold,  and 
the  circumstances  surrounding  the  sale:  Osborne  v.  Francis,  38  W.  Va. 
332,  45  Am.  St.  Rep.  859,  18  S.  E.  591;  Commonwealth  v.  Hess,  148 
Pa.  St.  98,  33  Am.  St.  Rep.  810,  23  Atl.  977.  Delivery  is  essential  to 
the  completion:  State  v.  Wernwag,  116  N.  C.  1061,  47  Am.  St.  Rep. 
873,  21  S.  E.  683;  Maier  v.  Freeman,  112  Cal.  8,  53  Am.  St.  Rep.  151, 
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44  Pac.  357.  Actual  delivery,  however,  is  not  always  necessary. 
Under  some  circumstances,  the  delivery  may  be  svinbolical:  Kellogg 
^ew8pape^  Co.  v.  Peterson,  162  111.  158,  53  Am.  St.  Rep.  300,  44  N. 
i;.  411.  strictly  manual  delivery  is  not  essential:  Goodwin  v.  Good- 
win, 90  Me.  23,  60  Am.  St.  Rep.  231,  37  Atl.  352.  Designating  the 
property  and  setting  it  apart  mav  be  sufficient:  Commonwealth  v. 
Hess,  148  Pa.  St.  98,  33  Am.  St.  Rep.  810,  23  Atl.  977.  But  see  New 
England  etc.  Co.  v.  Standard  etc.  Co.,  165  Mass.  328,  52  Am.  St.  Rep. 
516,  43  N.  E.  112.  As  to  what  is  not  a  constructive  delivery,  see  Mc- 
Cormick  etc.  Co.  v.  Balfany,  78  Minn.  370,  79  Am.  St.  Rep.  393,  81  N. 
W.  10.'  In  general,  as  a  sale  is  not  complete  until  the  identity,  quan- 
tity, or  price  of  the  chattel  is  determined:  Foley  v.  Felrath,  98  Ala. 
176,  39  Am.  St.  Rep.  39,  13  South.  485.  Compare  Francis  Chenoweth 
Hardware  Co.  v.  Gray,  104  Ala.  236,  53  Am.  St.  Rep.  37,  15  South.  911; 
Cloke  V.  Shafroth,  137  111.  393,  31  Am.  St.  Rep.  375,  27  N.  E.  702. 
If  the  sale  is  for  cash,  title  will  not  ordinarily  pass  until  payment, 
but  payment  as  such  a  condition  precedent  mav  be  waived:  Scharff  v. 
Meyer,  133  Mo.  428,  54  Am.  St.  Rep.  672,  34  S.  W.  858. 


DYER  V.  SKADAN. 
[128  Mich.  348,  87  N.  W.  277.] 

ESCROW— A  Deed  Cannot  be  Delivered  in  Escrow  to  the 
Grantee. — Where  there  is  a  valid  delivery  of  a  deed  by  the  grantor 
to  the  grantee,  it  ia  impossible  to  annex  a  condition  to  such  delivery, 
and  it  vests  title  in  the  grantee,  although  this  may  be  contrary 
to  the  intention  of  the  parties,     (p.  466.) 

DEED — Delivery  of.— If  a  deed  made  by  a  wife  to  her  hus- 
band is  signed  and  acknowledged  by  her,  and  handed  to  him  with  the 
understanding  between  them  that  if  she  survives  him  it  is  to  be  de- 
stroyed, and  the  title  remain  in  lier,  but  if  he  survives  her,  it  should, 
after  her  death,  be  placed  on  record,  she,  however,  retaining  no  right 
to  control  the  deed,  and  his  having  it  at  all  times  in  his  possession, 
there  is  sufficient  delivery  to  vest  title  in  him,  at  least  upon  the  event 
of   her    death,     (pp.   466,   467.) 

L.  B.  McArthur  and  Russell  C.  Ostrander,  for  the  complain- 
ant. 

Lawton  T.  Hemans  and  R.  A.  Montgomery,  for  the  defend- 
ants. 

3^8  MOORE,  J.  The  relief  sought  by  the  bill  in  this  case  is 
the  restoration  and  establishment  of  an  unrecorded  •'*^''  war- 
ranty deed,  claimed  to  have  been  executed  to  the  complain- 
ant, Joseph  L.  Dyer,  by  his  wife,  Mary  J.  Dyer,  during  lier  life- 
time, conveying  a  farm  of  one  hundred  and  twenty  acres  in  the 
township  of  "VVTiite  Oak,  upon  which  they  resided,  which  deed 
was  lost  after  the  grantor^s  death.  It  is  the  claim  of  the  com- 
plainant that  he  paid  for  the  land,  and  that  the  deed  was  taken 
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in  the  name  of  his  wife  because  he  was  then  ill,  and  it  was 
thought  he  would  not  recover:  that,  recognizing  his  right  to 
tlie  property,  his  wife  afterward  deeded  it  to  him.  The  bill 
also  pra3^s  that  complainant  be  decreed  to  be  the  absolute 
owner  of  the  personal  property  on  the  farm  at  the  time  of  the 
death  of  his  wife.  The  answer  denies  that  such  a  deed  was 
ever  executed,  or  that  the  complainant  had  any  interest  in  the 
personal  property,  and  claims  that  the  title  to  the  farm  and 
personal  property  was  absolutely  in  Mrs.  Dyer  at  the  time  of 
her  death.  The  circuit  judge,  in  his  decision,  so  clearly  stated 
the  questions  involved  that  we  quote  from  it  here:  "The  con- 
trolling questions  in  the  case  are:  Was  the  deed  executed  as 
claimed  in  the  bill?  Was  it  delivered  so  as  to  be  legally  effec- 
tive to  presently  pass  the  title  to  the  complainant?  Was  it, 
as  complainant  contends,  lost  after  Mrs.  Dyer's  death  ? 

"The  facts,  as  shown  by  the  proofs  (not  considering  the 
testimony  of  the  complainant  as  to  matters  equally  within  the 
knowledge  of  deceased,  which  would  be  excluded  by  the  stat- 
ute), are  substantially  as  follows: 

"The  farm  in  question  was  purchased  in  the  fall  of  1867, 
and  the  deed,  dated  October  31st  of  that  year,  was  taken  in  the 
name  of  the  wife,  Mary  J.  Dyer.  The  parties  took  possession 
of  the  place,  and  continued  to  occupy  it,  with  their  family, 
in  the  ordinary  way  as  a  farm  and  home,  until  Mary  J.  Dyor 
died,  in  December,  1898.  Since  her  death  the  complainant 
has  continued  in  the  use,  occupation,  and  possession  of  the 
farm  to  the  present  time.  July  5,  1884,  Mary  J.  Dyer  gave 
the  complainant  a  life  lease  of  the  farm,  which  was  not  re- 
corded until  after  her  death. 

"Some  time  in  1885  or  1886  (the  date  is  not  more  preeisclv 
shown)  the  complainant  and  his  wife  visited  the  oi^ce  of  tlio 
Honorable  M.  M.  Atwood,  a  well-known  ^^^  lawyer  residing  at 
Dansville,  in  this  county,  where  Mrs.  Dyer  made  and  execuicd 
a  warranty  deed  of  the  farm  to  her  husband,  the  complainant. 
The  blank  form  of  a  warranty  deed  was  used  in  preparing  this 
instrument.  It  was  drawn  by  Mr.  Atwood,  read  over  bv  liim 
to  the  parties,  signed  by  Mrs.  Dyer,  witnessed  by  Joseph  ^[(  - 
Knight  and  E.  J.  Smith,  and  the  acknowledgment  taken  by  M  v. 
Atwood.  The  consideration  named  therein  was  four  or  five 
thousand  dollars  (the  proof  does  not  show  the  amount  more 
particularly),  and  it  described  the  farm  in  question. 

"After  its  completion,  the  deed  was  handed  over  by  Mr.  At- 
wood to  the    complainant.     The    understanding    between  the 
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parties  was  that,  if  Mrs.  Dyer  survived  hov  liusbaiul,  tlie  drcd 
should  be  destroyed,  and  the  title  still  remain  in  her;  but,  if 
the  complainant  outlived  his  wife,  he  should,  after  her  death, 
put  the  deed  on  record,  and  the  farm  should  then  be  his.  The 
parties  appear  to  have  understood  that  it  was  the  recording  of 
the  deed  which  would  give  it  vitality;  tliat,  wJiile  it  remained 
unrecorded,  the  title  to  the  farm  would  remain  in  the  grantor, 
and  that  it  would  continue  hers  after  his  death,  if  she  survived 
him,  by  the  mere  act  of  destroying  the  deed,  and  that  the  farm 
would  only  become  his  after  her  death,  by  recording  the  deed. 
It  is  immaterial  that  this  view  may  have  been  incorrect  legally; 
the  fact  is  material  as  a  part  of  the  understanding  of  the  par- 
ties upon  which  the  deed  was  turned  over  to  Mr.  Dyer.  It 
was  with  this  understanding  that  Mr.  At  wood,  with  the  ap- 
proval of  Mrs.  Dyer,  handed  the  deed  to  her  husband.  The 
complainant  took  the  paper,  and  kept  it  in  their  house  under 
his  own  control,  and  separate  from  other  family  papers,  until 
after  her  death.  While  she  lived,  whenever  there  was  occasion 
to  refer  to  the  deed,  the  complainant  would  bring  it  out,  aud 
return  it;  but  I  am  satisfied  that  Mrs.  Dyer  knew  where  it  was 
kept,  and  could,  if  necessity  required,  have  found  and  produced 
it.  When  the  deed  was  made,  there  was  no  change  in  the  pos- 
session, management  or  control  of  the  farm.  The  conditions, 
in  those  respects,  which  had  existed  before  its  execution,  con- 
tinued thereafter  as  long  as  Mrs.  Dyer  lived. 

"Not  only  the  evidence  as  to  what  occurred  when  the  deed 
was  made,  but  the  subsequent  statements  and  conduct  of  Mr. 
and  Mrs.  Dyer,  and  their  treatment  of  the  property  from  the 
time  of  the  execution  of  the  instrument  to  her  death,  plainly 
show  that  it  was  made  and  delivered  ^^■*-  to  Mr.  Dyer,  and  ac- 
cepted and  held  by  him  until  her  death,  with  the  understand- 
ing that,  if  he  survived  her,  he  should  get  it  recorded,  and 
the  title  should  then  be  his;  but,  if  she  survived  him,  it  should 
be  destroyed,  and  the  title  remain  in  her.  It  may  not  have 
been  actually  formulated  in  the  mind  of  either  that,  to  carry 
out  this  understanding,  the  title  in  the  meantime  should  <tand 
as  it  was  before  the  conveyance,  but  it  logically  results  iliat 
this  must  have  been  contemplated,  for  the  title  was  to  bo  his 
only  in  the  event  that  he  survived  her — a  contingency  which 
might  not  happen.  If  that  did  not  occur,  the  deed  was  never 
to  be  operative  on  the  title.  It  can  hardly  be  considered  that 
it  was  their  design  that  in  the  meantime  the  title  should  pass 
to  Mr.  Dyer,  and  go  back  to  her  if  the  uncertain  future  condi- 
tion did  not  happen. 
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''Mrs.  Dyer  died  in  1898.  About  two  months  after,  com- 
plainant saw  the  deed  for  the  last  time.  It  has  since  been  lost 
or  destroyed  without  his  connivance  or  fault. 

'"Complainant's  claim  to  the  personal  property  in  question 
rests  substantially  upon  the  fact  of  his  having  a  life  lease  of 
the  farm  upon  which  it  was  accumulated  and  grown,  and  his 
being  the  grantee  in  the  deed  in  question.  But  whatever  pre- 
sumption or  inference  might  ordinarily  attach  to  such  a  situa- 
tion is  more  than  overcome  by  the  proofs,  which  conclusively 
show  that  after  the  execution  of  the  deed,  and  from  then  until 
not  long  before  his  wife  died,  he  treated  this  property  as 
though  it  belonged  to  his  wife,  and  disclaimed  any  interest 
therein.  If  there  was  any  personal  property  there  to  which  he 
had  title  other  than  such  as  came  from  his  life  lease  and  the 
deed,  it  has  not  been  pointed  out  by  the  proofs  with  such 
definiteness  as  enables  me  to  distinguish  or  enumerate  it. 

"The  decisive  legal  question,  generally  stated,  to  be  deter- 
mined, is  this:  Upon  these  facts,  can  this  court,  sitting  in 
chancery,  and  upon  the  present  bill,  decree  a  restoration  of  the 
deed  in  question  as  a  lost  or  destroyed  instrument,  and  by 
virtue  thereof  establish  the  title  of  the  complainant  to  the 
farm  described  therin?  The  instrument  was  a  deed  in  form, 
but  was  testamentary  in  its  nature.  It  was  intended  to  operate 
as  a  conveyance  of  the  title  at  the  death  of  the  grantor,  pro- 
vided the  grantee  outlived  her.  Its  only  practicable  purpose 
was  to  convey  the  title  to  her  husband  at  her  death,  if  he  sur- 
vived her.  It  was  a  conditional  testamentary  conveyance,  and 
the  condition  which  was  to  give  it  vitality  as  a  deed  has  hap- 
pened ^^^  by  her  death  before  her  husband's.  In  my  opinion, 
the  circuit  court,  in  chancery,  has  no  original  jurisdiction  to 
hear  and  determine  the  matter,  and  the  questions  involved  can 
only  be  heard  and  disposed  of  in  the  probate  court." 

\yas  the  cireiiit  judge  right  in  holding  the  instrument  to  be 
a  conditional  testamentary  conveyance,  which  only  the  pro- 
bate court  had  jurisdiction  to  restore  when  lost?  On  the  part 
of  the  defendants  it  is  claimed  that  no  deed  in  fact  was  ever 
executed  before  Mr.  Atwood.  We  agree  with  the  circuit  judge 
that  the  proofs  show  very  clearly  such  a  deed  was  executed 
and  delivered. 

It  is  claimed  by  counsel  for  defendants  that  this  case  could 
hardlv  find  a  closer  parallel  than  the  case  of  Wilson  v.  Wilson. 
158  111.  5fi7,  49  Am.  St.  Eep.  17^.  41  N".  E.  1007.  An  inspec- 
tion of  that  ease  shows  the  deed  was  to  be  recorded  at  the 
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death  of  the  grantor  in  case  lie  never  c;ill(cl  for  it.  It  clearly 
appears  the  grantor  reserved  to  himself  the  right  to  recall  the 
deed.     We  think  this  distinguishes  it  from  the  case  at  har. 

In  9  American  and  English  Encyclopedia  of  Law,  second  edi- 
tion, 152,  153,  it  is  said:  "A  deed  takes  effect  at  the  time  of  its 

delivery Delivery  is  a  word,  act,  or  hoth  combined,  by 

Avhich  a  grantor  expresses  a  present  intention  to  devest  him- 
self of  title  to  property  described  in  an  appropriate  deed." 

In  a  note  on  page  153  it  is  said:  "Delivery  is  'the  transfer 
of  a  deed  from  the  grantor  to  the  grantee,  or  some  person 
acting  in  his  behalf,  in  such  manner  as  to  deprive  the  grantor 
of  the  right  to  recall  it  at  his  option.  An  absolute  delivery 
is  one  which  is  complete  upon  the  actual  transfer  of  the  instru- 
ment from  the  possession  of  the  grantor.  A  conditional  de- 
livery is  one  which  passes  the  deed  from  the  possession  of  the 
grantor,  but  is  not  to  be  completed  by  possession  in  the  grantee, 
or  a  third  person  as  his  agent,  until  the  happening  of  a  speci- 
fied event':  Bouvier's  Law  Dictionary." 

In  Dawson  v.  Hall,  2  Mich.  390,  it  is  said:  "It  is  a  well- 
settled  rule  of  law  that,  if  the  grantor  does  not  intend  that  his 
deed  shall  take  effect  until  some  condition  ^•"'^  is  performed, 
or  the  happening  of  some  future  event,  he  should  either  keep 
it  himself,  or  leave  it  with  some  other  person  as  an  escrow  to 
be  delivered  at  the  proper  time.  That  it  should  operate  as  an 
escrow,  it  is  necessary  that  the  delivery  should  be  made  to  a 
stranger,  and  not  to  the  party;  for,  if  one  makes  a  deed,  and 
delivers  it  to  the  party  to  whom  it  is  made,  as  an  escrow  upon 
certain  conditions,  in  such  case,  let  the  form  of  the  words  be 
whatever  it  may,  the  delivery  is  absolute,  and  the  deed  shall 
take  effect  presently  as  his  deed,  and  the  party  to  whom  it  is 
delivered  is  not  bound  to  perform  the  condition;  for  'in  tradi- 
lionibus  chartarum,  non  quod  dictum,  sed  quod  factum  est, 
inspicitur':  Fairbanks  v.  Metcalf,  8  ^lass.  230;  Gilbert  v.  Xorth 
America  Fire  Ins.  Co.,  23  Wend.  43,  35  Am.  Dec.  5!3;  4 
Comyn's  Digest,  tit.  'Fait  (A3),  Delivery,' and  notes;  4  Cruise's 
Digest,  36 ;  1  Sheppard's  Touchstone,  58."  See  Beers  v.  Beers, 
22  Mich.  42. 

In  Taft  V.  Taft,  59  Mich.  185,  60  Am.  Eep.  291.  26  X.  W. 
426,  where  a  deed  had  been  delivered  to  a  third  party,  to 
be  delivered  at  the  death  of  the  grantor,  the  court  said, 
at  page  193  (59  Mich.,  60  Am.  Rep.  296,  26  K  W.  429)  : 
"The  other  deed  held  by  Mallory  depends  on  other  con- 
siderations. If  the  deed  had  been  delivered  to  him  irrevoca- 
bly, on  the  simple  condition  that  he  should  transfer  it  to  de- 
Am.   St.   Rep.,  Vol.   92—30 
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fendant  on  the  death  of  Aden  Taft,  it  would  come  within  sev- 
eral of  our  own  decisions,  and  might,  therefore,  be  valid  upon 
their  authority:  Latham  v.  Udell,  38  Mich.  238;  Wallace  v. 
Harris,  32  Mich.  380.  There  is  much  authority  elsewhere  in 
favor  of  the  same  doctrine.  But  it  has  not  been  decided  here, 
or  in  most  of  the  cases  elsewhere,  that  this  rests  on  the  doc- 
trine of  escrow.  It  was  said  in  Foster  v.  Mansfield,  3  Met. 
(Mass.)  412,  37  Am.  Dec.  154,  that,  where  a  deed  is  deposited 
with  a  third  person,  and  'the  future  delivery  is  to  depend  upon 
the  payment  of  money,  or  the  performance  of  some  other  con- 
dition, it  will  be  deemed  an  escrow.  Where  it  is  merely  to 
await  the  lapse  of  time,  or  the  happening  of  some  contingency, 
and  not  the  performance  of  any  condition,  it  will  be  deemed 
the  grantor's  deed  presently.  Still  it  will  not  take  effect  as 
a  deed  until  the  second  delivery;  but,  when  thus  delivered,  it 
will  take  effect,  by  relation,  from  the  first  delivery.'  The 
same  distinction  is  suggested  in  other  ^^'*  cases,  where  such 
a  delivery  is  held  valid:  Wheelwright  v.  Wheelwright,  2  Mass. 
447,  3  Am.  Dec.  66 ;  Hatch  v.  Hatch,  9  Mass.  307,  6  Am.  Dec. 
:7;  Fairbanks  v.  Metcalf,  8  Mass.  230."  See  Gage  v.  Gage, 
36  Mich.  229. 

In  Darling  v.  Butler,  45  Fed.  332,  it  is  said:  "The  rule  is 
ancient  and  familiar  that  a  deed  cannot  be  delivered  in  escrow 
to  the  grantee.  When  there  is  a  valid  delivery  of  a  deed  bv 
the  grantor  to  the  grantee,  it  is  impossible  to  annex  a  condi- 
tion to  such  delivery;  and  the  delivery  vests  the  title  in  the 
grantee,  although  it  may  be  contrary  to  the  intention  of  the 
parties.  'When  the  words  are  contrary  to  the  act  which  is  the 
delivery,  the  words  are  of  none  effect':  Coke  on  Littleton.  36a. 
Tf  I  seal  my  deed,  and  deliver  it  to  the  partv  himself  to  wliom 
it  is  made,  as  an  escrow  upon  certain  conditions,  etc.,  in  this 
case,  let  the  form  of  the  words  be  what  it  will,  the  delivery 
is  absolute,  and  the  deed  shall  take  effect  as  his  deed  presently': 
1  Sheppard's  Touchstone,  59.  The  modern  cases  recognize  the 
doctrine  fully,  and  apply  it  wherever  it  appears  that  the  grantnr 
intended  to  deliver  and  the  grantee  intended  to  accept  the  in- 
strument as  a  conveyance  without  further  act  on  the  part  of 
the  grantor:  Worrall  v.  Munn,  5  N.  Y.  229,  55  Am.  Dec.  330; 
Brackett  v.  Barney,  28  N.  Y.333 ;  Braman  v.  Bingham,  26  X.  Y. 
483;  Hinchliff  v.  Hinman.  18  Wis.  138;  Ordinary  v.  Thatcher. 
41  N.  J.  L.  407.  32  Am.  Bep.  225." 

There  is  nothing  in  the  testimonv  indicating  the  parties  to 
the  deed  expected  that  Mrs.  Dyer  might  control  the  deed  dur- 


Oct.  1901.]  Dyer  v.  Skadan.  467 

ing  the  lifetime  of  her  husband,  or  that  she  could  recall  it. 
The  most  favorable  view  for  the  defendants  that  can  be  taken 
of  the  testimony  is  that  Mr.  and  Mrs.  Dyer  both  supposed  that, 
if  the  deed  was  not  recorded  by  Mr.  Dyer,  in  tlie  event  of  his 
death  all  it  was  necessary  to  do  to  reinvest  the  title  in  Mrs. 
Dyer  was  to  destroy  the  deed.  Whether  it  is  said  there  was 
an  unconditional  delivery  of  the  deed  to  the  grantee,  expecting 
it  would  take  immediate  effect,  as  claimed  by  Mr.  Dyer,  or 
whether  it  was  expected  the  deed  would  not  take  effect  until 
the  death  of  the  grantor,  cannot,  we  think,  under  the  authori- 
ties, ^^^  make  any  difference  with  the  result.  The  testimony 
shows  the  deed  was  delivered  to  the  grantee,  the  grantor  not 
reserving  any  right  of  control  over  it.  In  the  one  case  the 
title  would  pass  at  once.  In  the  other  case  the  grantee  would 
not  be  in  a  less  favorable  position  than  he  would  have  been 
had  the  deed  been  delivered  to  a  third  party  with  directions 
to  deliver  it  upon  the  death  of  the  grantor.  We  have  already 
seen  that,  in  the  last-mentioned  case,  the  title  would  take  effect 
when  the  deed  was  delivered  by  the  third  party,  and,  except 
as  to  intermediate  rights,  when  thus  delivered  it  would  take 
effect  by  relation  from  the  first  delivery.  We  think  the  deed 
should  have  been  restored  as  prayed  for  in  the  bill  of  com- 
plaint. 

Under  the  testimony  in  the  case  we  are  not  prepared  to  pass 
upon  the  question  of  the  title  to  the  personnl  property.  We 
decline  to  make  any  decree  in  relation  tliercto,  but  leave  the 
parties  to  any  remedy  which  they  have  at  law. 

The  decree  of  the  court  below  is  reversed,  and  one  may  be 
entered  here  in  accordance  with  this  opinion. 

The  other  justices  concurred. 


A  Deed  Placed  in  Escroio  beyond  the  control  of  the  prantor,  to  be 
delivered  to  the  grantee  upon  the  death  of  the  grantor,  is  valid:  Fiip- 
pold  V.  Lippold,  112  Towa,  134,  84  Am.  St.  Eep.  331,  83  N.  W.  809; 
Fulton  V.  Priddy,  123  Mioh.  298,  81  Am.  St.  'RoJ^.  201,  82  N.  W.  O;"; 
Shea  V.  Murphy,  164  111.  614,  56  Am.  St.  Rep.  215.  45  N.  E.  1021.  It 
is  otherwise,  however,  if  tlie  delivery  to  the  third  porson  is  condi- 
tional, or  the  grantor  retains  anv  control  over  the  in^t'-iiTiiort :  Os 
borne  v.  Eslinger,  155  Tnd.  351.  80  Am.  St.  Pep.  2-10.  5S  X.  V..  4:vj; 
Williams  v.  Danbner,  103  Wis.  521,  74  Am.  St.  Rep.  902.  79  X.  ^V.  74 S; 
monographic  note  to  Brown  v.  Westerfield,  53  Am.  St.  Rop.  554. 
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COMMON  COUNCIL  OF  DETROIT  v.  SCHMID. 

[128  Mich.  379,  87  N.  W.  383.] 

T,  „      SjTATUTES-Title  of-Changing  After  the  Introduction  of  a 

f  r  ■  *^^^  object  of  an  act  is  fairly  expressed  in  tlie  title,  the  form 
of  the  title  at  its  introduction  or  during  any  stage  of  legislation  be- 
fore it  becomes  a  law  is  immaterial,      (p.  470.) 

STATUTES.— The  Title  of  an  Amendatory  Act  Need  not  be 
More  Specific  than  the  title  amended,  if  there  is  nothing  in  the 
former  which  might  not  have  been  incorporated  in  the  latter  under  its 
existing  title.  Whatever  might  have  been  incorporated  in  the  orig- 
inal act  under  its  title  may  be  added  by  way  of  amendment  under 
the  most  general  title,     (pp.  470,  471.) 

STATUTES— Substituting  One  for  Another.— The  section  of 
the  constitiition  of  Michigan  providing  that  no  bill  shall  be  introduced 
in  the  legislature  after  the  expiration  of  the  first  fifty  days  of  the 
session,  does  not  prevent  the  substituting  of  one  bill  for  another 
after  that  period,  if  the  subject  matter  of  the  substituted  bill  is 
germane  to  the  original  purpose  indicated  by  the  title  of  the  original 
bill.      (pp.  474,  475.) 

CONSTITUTIONAL  LAW— Public  Ofiacers— Extending  Term 
•by  Postponing  the  Time  for  the  Election  of  Their  Successors.— An  act 
amending  the  charter  of  a  city,  and  thereby  fixing  such  a  time  for  the 
next  election  of  officers  that  the  terms  of  those  in  office  must  neces- 
sarily be  prolonged,  does  not  operate  as  an  appointment  of  officers  by 
the  legislature,  and  is  not  unconstitutional,     (p.  477.) 

Mandamus  by  the  common  council  of  Ditroit  to  compel  the 
necessary  steps  to  he  taken  to  hold  an  election.  The  writ  was 
denied,  and  the  relator  hrought  certiorari. 

Timothy  E.  Tarsney,  for  the  relator. 

John  J.  Speed,  Robert  T.  Speed,  Fred.  A.  Baker,  and  John 
W.  Beaumont,  for  the  respondents. 

^^^  LONCr,  J.  For  the  purpose  of  testing  the  constitu- 
tional validity  of  an  act  of  the  legislature  of  1901,  approved 
May  21.  1901  (Act  No.  437,  Local  Acts  1901),  establishing 
biennial  instead  of  annual  city  elections,  the  common  coun- 
cil of  the  city  of  Detroit  instructed  the  city  clerk  to  take 
the  necessary  steps  for  the  registration  of  voters  for  an  elec- 
tion to  be  held  on  the  first  Tuesday  after  the  first  ]\rouday 
of  November,  1901,  and  also  instructed  tlie  commissioner  of 
public  works  to  cause  polling  booths  to  be  erected  for  tlie 
purpose  of  such  registration  and  election.  The  city  clerk 
and  commissioner  botli  refused  to  follow  the  instructions  of 
the   common    council,   basing   their    refusal   upon   the    validity 
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of  said  act  of  May  21,  1901.  ^Mandamu.-;  proceedings  were 
thereupon  instituted  against  the  city  clerk  and  commissioner 
in  the  circuit  court  for  *^**2  Wayne  county,  and  an  order  to 
show  cause  was  issued  to  said  officers.  Upon  a  hearing  he- 
fore  four  of  the  Wayne  circuit  judges,  sitting  in  bank,  tlie 
mandamus  was  refused,  Judge  Hosmer  dissenting  on  the 
ground  that  the  act  was  in  violation  of  section  28,  article  4, 
of  the  constitution  of  this  state.  The  proceedings  are  before 
this  court  upon  certiorari  to  review  tlie  action  of  the  circuit 
judges. 

Previous  to  the  passage  of  tlie  act  of  !May  21,  1901,  annua! 
city  elections  were  held  in  Detroit  in  Xovemher  and  April  of 
each  year.  Section  1,  chapter  2  of  the  act  of  1901.  provides 
that  no  election  shall  be  held  in  Xovember,  1901,  and  abolishes 
annual  city  elections.  It  provides  for  a  biennial  city  election 
on  the  first  Tuesday  aft(>r  the  first  ^londay  in  jSTovember,  1902, 
and  every  second  year  thereafter,  in  connection  with  the  gen- 
eral state  election.  It  provides  also  for  a  biennial  spring 
election  on  the  first  ^londay  of  April,  1903,  and  every  second 
year  thereafter,  in  connection  with  the  state  judicial  election. 
These  were  the  only  material  changes  in  this  section.  Sec- 
tion 2,  chapter  2,  was  amended  so  as  to  conform  to  the  change 
from  annual  to  biennial  elections.  Section  13,  chapter  2,  wa? 
changed  to  cure  a  claimed  existing  defect  in  the  boards  of  reg- 
istration, and  lias  no  bearing  upon  the  change  from  annual  to 
biennial  elections.  Section  1.  cha|iti'r  4.  was  also  amended 
so  as  to  conform  to  the  change  to  biennial  elections.  Section 
25,  chapter  4,  was  amended  so  as  to  define  a  vacancy  in  office 
tinder  the  charter. 

The  constitutionality  of  the  act  of  1901  is  attacked  upon 
two  grounds:  1.  That  it  was  not  introduced  in  either  branch 
of  the  legislature  within  the  first  fifty  days  of  the  session ;  2. 
That,  in  effect,  it  operates  as  an  appointment  by  the  legisla- 
ture of  the  local  city  oflicers. 

It  appears  that  a  bill  was  introduced  in  the  House  within 
the  first  fifty  days  of  the  session,  to  wit,  on  February  12,  1901, 
entitled:  "A  bill  to  amend  section  2  of  chapter  4  of  an  act 
entitled  ^An  act  to  provide  a  charter  for  the  city  of  Detroit, 
^^^  and  to  repeal  all  acts  and  parts  of  acts  in  conflict  there- 
with,' approved  June  7,  1883." 

The  bill  thus  introduced  was  amended  after  the  first  fifty 
days,  the  substituted  bill  being  entitled:  "A  bill  to  amend  sec- 
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tions  1,  2  and  13  of  chapter  2,  and  sections  1  and  2")  of 
chapter  4,  of  an  act  entitled  'An  act  to  provide  a  charter  for 
the  city  of  Detroit,  and  to  repeal  all  acts  and  parts  of  acts  in 
conflict  therewith/  approved  June  7,  1883.'^ 

It  appears  that  the  hill  as  finally  passed  did  not  amend 
section  2  of  chapter  4  of  the  charter,  but  amended  sections 
1,  2.  and  13  of  chapter  2,  and  sections  1  and  25  of  chapter 
4,  of  the  act  entitled  "An  act  to  provide  a  charter  for  tlie 
city  of  Detroit,"  etc.  It  is  the  contention  of  relator  that 
inasmuch  as  section  2,  chapter  4,  which  was  proposed  to  be 
amended  by  the  bill  as  introduced,  has  reference  to  an  entire! v 
different  subject  than  the  bill  as  finally  passed  as  amended 
after  the  first  fifty  days,  the  act  passed  is  void  as  contraven- 
ing section  28,  article  4  of  the  constitution,  which  provider 
that  "no  new  bill  shall  be  introduced  into  either  House  of 
the  le.snslature  after  the  first  fifty  days  of  a  session  shall  have 
expired";  and  it  is  further  contended  that  the  act  is  also 
void  under  the  provisions  of  section  20,  article  4,  of  the  con- 
stitution, which  provides  that  "no  law  shall  embrace  more 
than  one  object,  which  shall  be  exprcvssed  in  its  title."  The 
argument  upon  this  latter  question  is  that,  because  the  titl^ 
as  introduced  is  an  index  to  the  subject  matter  of  the  bill, 
the  substitute,  introduced  after  the  first  fifty  days,  is  void, 
as  it  is  broader  than  the  title  as  introduced,  and  is  not  ger- 
mane to  the  general  purpose  as  expressed  in  the  title. 

This  latter  objection  has,  we  think,  no  force  whatever. 
The  exact  question  was  passed  upon  in  Attorney  General  v. 
Rice,  64  Mich.  387,  388,  31  K  W.  204.  It  was  there  said  • 
"The  attorney  general  contends  that  the  constitution  (article 
4.  section  20)  was  violated  in  its  spirit,  because  the  title  of 
the  bill  as  introduced  did  not  express  the  object  of  the  ^^* 
act  as  passed.  We  cannot  extend  the  provisions  of  the  con- 
stitution beyond  its  express  terms  in  this  respect.  If  the  ob- 
ject of  the  act  as  passed  is  fully  expressed  in  its  title,  the 
form  or  status  of  such  title  at  its  introduction,  or  during  anv 
of  the  stages  of  legislation  before  it  becomes  a  law,  is  im- 
material. To  liold  otherwise  would,  in  many  cases,  prevent 
any  alteration  or  amendment  of  a  bill  after  its  introduction, 
as,  in  legislative  practice,  it  frequently  becomes  necessary  to 
amend  the  title  as  introduced  in  order  to  conform  to  changes 
in  the  bill.  The  title  to  a  bill  is  usually  adopted  after  it  ha^ 
passed  the  House,  and  is  not  an  essential    part    of    the    bill, 
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althougli  it  is  of  a  law" — citing  Larrison  v.  Peoria  etc.  R.  R. 
Co..  77  111.  17. 

This  question  again  arose  in  the  case  of  Hart  v.  McEIroy, 
72  Mich.  452,  40  N.  W.  752,  and  the  doctrine  laid  down  in 
the  Rice  case  Avas  reiterated,  and  it  was  said:  "In  the  present 
case,  therefore,  the  act  is  not  unconstitutional  because  the  title 
of  the  bill  as  introduced  differed  from  the  title  of  the  sub- 
stitute, or  the  act  as  passed." 

An  inspection  of  the  title  and  the  act  as  passed  shows  that 
there  is  no  constitutional  objection  to  the  sufficiency  of  the 
object  as  stated  in  the  title.  The  amendments  to  the  act  are 
germane  to  the  general  object  stated  in  the  original  title. 

The  fact  that  the  amend nients  were  made  to  the  bill  does 
not  render  the  act  void  under  section  28  of  article  4  of  the 
constitution.  It  is  not  a  new  bill,  within  the  meaning  of  that 
section.  It  is  well-known  history  in  this  state  that  most  of 
the  acts  passed  by  the  legislature  are  passed  after  the  first 
fifty  days  of  the  session,  and  many,  if  not  most,  of  them 
amended  after  the  first  fifty  days.  That  subject  has  had  con- 
sideration by  this  court  in  many  cases.  As  early  as  1878, 
in  the  case  of  People  v.  Judge  of  Superior  Court  of  Grand 
Rapids,  39  Mich.  195,  the  question  was  presented.  The  act 
thereunder  consideration  purported  by  its  title  to  re\ase  and 
amend  several  sections  of  an  old  statute,  and  to  add  several 
new  sections.  The  particular  provision  in  question  was  con- 
tained in  a  section  num]>ered  ^^^  7,  which  corresponded  in 
number  with  an  old  section,  which  was  not  mentioned  in  the 
title.  The  act  was  upheld.  The  title  to  that  act  is  as  fol- 
lows: "An  act  to  revise  and  amend  sections  6,  11,  13,  19,  and 
21  of  an  act  entitled  'An  act  to  provide  for  a  municipal  court 
in  the  city  of  Grand  Rapids,  to  be  called  "Tlie  Superior  Court 
of  Grand  Rapids," '  being  Act  Xo.  49  of  the  Session  Laws  of 
1875,  approved  March  24,  1875,  and  to  add  six  now  sections 
to  the  act,  to  stand  as  sections  24,  25,  26,  27,  28,  and  29^^ : 
Act  No.  147,  Pub.  Acts    1877. 

It  will  be  noted  that  section  7  was  not  referred  to  in  the 
title.  The  sections  added  by  amendment,  to  wit,  24,  25,  2fi, 
27,  28,  and  29,  refer  to  the  stenographer  of  the  court — a  sub- 
ject in  no  way  germane  to  that  embodied  in  section  7.  The 
only  notice,  therefore,  of  a  purpose  to  introduce  an  amend- 
ment which  would  affect  the  provisions  of  section  7  as  they 
stood  in  the  original  act,  was  the  notice  of  a  title  to  amend 
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other  named  sections  of  the  act,  and  the  law  could  only  have 
l)een  upheld  upon  the  view  that  the  notice  of  an  amendment 
to  a  section  of  an  act  admits  of  the  introduction  of  any 
amendment  within  the  original  title  of  the  act. 

In  Tack  v.  Barton,  47  Mich.  520,  11  N.  W.  367,  the  oh- 
jcetion  to  the  act  was,  as  here,  that  it  was  not  introduced  until 
after  the  expiration  of  fifty  days  of  the  session,  although  the 
constitution  provides  tliat  "no  new  bill  shall  be  introduced 
....  after  the  first  fifty  days  of  a  session  shall  have  ex- 
pired.*' The  facts  of  the  case  were  shown  to  be  that,  within 
the  fifty  days,  a  bill  was  introduced  for  the  organization  of 
the  township  of  Montmorency,  and  after  the  fifty  days  liad 
expired  the  bill  was  amended  to  provide  for  the  organization 
of  the  county  of  Montmorency.  It  was  the  contention  that 
this  was  the  introduction  of  a  new  bill.  This  court  upheld 
the  legislation.  The  following  cases  also  uphold  the  general 
doctrine  that,  where  the  amendments  are  germane  to  the  gen- 
eral object  stated  in  the  title  to  the  original  bill,  such  amend- 
ments are  valid:  Board  of  Supervisors  of  Chippewa  Co.  v.  Au- 
ditor General,  «««  G5  :Mich.  408,  32  K  W.  651;  Attorney 
General  v.  Amos,  60  Mich.  372,  27  N.  W.  571 ;  Attorney  Gen- 
eral  v.  Rice,  64  Mich.  385.  31  N.  W.  203 ;  Hart  v.  McElrov, 
72  Mich.  446,  40  N".  W.  750;  People  v.  Howard,  73  Mich.  10, 
40  N".  W.  789;  Holden  v.  Osceola  Co.  Supervisors,  77  ]\rich. 
202,  43  N.  W.  969 ;  Caldwell  v.  Ward,  83  Mich.  13,  46  X.  W. 
1024;  Toll  V.  Jerome,  101  Mich.  468,  59  N.  W.  816;  Davociv 
v.  Moore,  105  Mich.  133,  63  N.  W.  424,  City  of  Detroit  v. 
Wayne  Circuit  Judge,  112  Mich.  317,  70  N.'w.  894;  Fort 
Street  Union  Depot  Co.  v.  Commissioner  of  Railroads,  118 
Mich.  340,  76  N.  W.  631;  Springer  v.  City  of  Detroit.  118 
Mich.  69,  76  N.  W.  122;  Renackowsky  v.  Board  of  Water 
Commrs.  of  Detroit,  122  Mich.  613,  81  N".  W.  581. 

In  Holden  v.  Osceola  Co.  Supervisors,  77  Mich.  202,  43  X. 
W.  969,  it  was  said :  "Most  of  the  great  changes  in  our  cii  v 
organizations  have  come  in  under  laws  which  did  no  more  tlian 
to  indicate  by  their  titles  a  purpose  to  incorporate,  or  rein- 
corporate, or  revise  the  corporate  charter  of  the  municipality 
dealt  with.  Anything  which  is  meant  to  form  a  permanent 
element  in  municipal  arrangements  is  pertinent  to  the  in- 
corporation." 

In  People  v.  Howard,  73  Mich.  10,  40  N.  W.  789,  if  wn« 
eaid:  "Acts   entitled  acts  to  amend  a  named  act  are  not  ob- 
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noxious   to   the  constitution,   if  the   amendment   fairly    comes 
within  the  scope  of  the  title  of  the  original  act." 

In  Fort  Street  Union  Depot  Co.  v.  Comnii>sioner  of  Rail- 
roads, 118  Mich.  340,  76  N.  W.  CH,  it  was  said:  "The  im- 
portant question  is.  What  is  requisite  to  the  title  of  the  amenda- 
tory act?  Must  it  caJl  attention  to  the  fact  that  the  scope 
of  section  3  [Act  No.  198.  article  3,  Laws  1873]  is  to  b<-  en- 
larged, and  mention  the  corporations  to  he  included,  cither  hy 
name  or  gcnerically,  or  must  everyone  take  notice  that  section 
3  is  liable  to  be  amended  in  any  particular,  and  to  any  ex- 
tent, within  the  terms  of  the  original  title?  ....  ^fany  au- 
thorities support  the  rule  that  the  title  of  the  amendatory  act 
is  sufficient,  and  will  support  any  legislation  that  would  have 
been  permissible  ^^'  under  the  original  title  when  the  law 
amended  was  enacted,  if  the  amendatory  aet  refers  by  chapter 
or  section  to  the  act  amended,  giving  its  title,  although  tho 
practice  has  been  criticised.  Thus,  in  the  case  of  People  v. 
Judge  of  Superior  Court  of  Grand  Rapids,  39  Mich.  197.  such 
an  amendment  was  sustained,  notwithstanding  the  title  incor- 
rectly stated  the  number  of  the  section  sought  to  be  amended. 
In  People  v.  Gadway,  61  Mich.  290.  1  Am.  St.  Pep.  580.  28 
N.  W.  102,  Mr.  Justice  Champlin  says:  'In  applying  the  con- 
stitutional test  to  this  law.  it  must  be  regarded  as  if  section 
15  [Act  No.  178,  Pub.  Acts  1883]  was  embraced  in  tlie  original 
when  passed;  and,  if  it  is  embraced  in  the  title  of  the  act  of 
1881,  it  is  valid;  otherwise,  not.' 

"It  is  fair  to  say  that  it  is  not  clear  that  the  exact  question 
before  us  was  discussed  in  that  case,  as  apparently  Iwth  court 
and  counsel  took  it  for  granted  that  the  case  must  turn  upon 
the  title  to  the  original  act. 

"The  case  of  Ilolden  v.  Osceola  Co.  Supervisors,  77  ^lich. 
202,  43  K  W.  969,  is  also  in  point,  Mr.  Justice  Campbell 
saving:  'It  is  undoubtedly  competent  to  introduce  by  amend- 
ment anything  which  might  have  been  introduced  in  the  origi- 
nal act.'  The  title  to  the  act  in  that  ciise.  as  in  this,  rt-fcrred 
to  a  section,  and  not  to  the  act.  It  was  as  follows:  'An  act 
to  amend  section  3  of  Act  No.  331,'  etc.,  'entitled,'  etc:  Act 
No.  342,  Local  Acts  1889. 

"The  question  was  before  this  court  again  in  Peojile  v.  TIow- 
ard,  73  Mich.  10,  40  N.  W.  789.  This  was  a  criminal  eas- 
and  t1ie  title  was  'An  act  to  amend  chapter  ^■y\  of  the  Pf- 
vised   Statutes   of   1846,   being   chapter   180   of   tlie   Compibd 
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Laws,  entitled  "Of  Offenses  against  the  Lives  and  Property  of 
Individuals'":  Act  No.  116,  Laws  1867.  The  object  of  "^tliis 
amendment  was  to  create  a  new  offense,  and  a  felony  at  that; 
yet  the  law  was  held  valid." 

In  the  case  of  Renackowsky  v.  Board  of  Water  Commr?.  of 
Detroit,  123  Mich.  613,  81  N.  W.  581,  the  case  of  City  of  De- 
troit V.  Wayne  Circuit  Judge,  112  Mich.  317,  70  N.  W.  894, 
was  approved.  The  Sackrider  Case,  79  Mich.  59,  44  N.  W. 
165,  and  Plank-Road  Case,  97  Mich.  589,  56  N.  W.  943,  which 
seem  to  be  relied  upon  by  counsel  for  relator,  were  distin- 
gnished  from  the  other  cases  by  Mr,  Justice  Montgomery  in 
Toll  V.  Jerome,  101  Mich.  471,  59  N.  W.  816. 

^^*  It  seems,  therefore,  that  the  law  is  fully  settled  in  this 
ytate  that  whatever  might  have  been  incorporated  into  the 
original  act  under  the  title  of  such  original  act  may  be  added 
by  way  of  amendment  under  the  most  general  title.  The  sub- 
stituted bill  and  title  in  the  present  case  indicate  the  same 
general  purpose  as  the  original  title.  The  notice  to  be  im- 
piited  from  the  original  title  is  of  a  change  in  the  city  char- 
ter of  Detroit.  It  was' certainly  not  to  be  a  re-enactment  of 
section  2,  chapter  4,  but  a  change,  the  extent  of  which  could 
be  disclosed  only  by  an  inspection  of  the  original  bill;  and 
presumptively  such  inspection  would  have  disclosed  tlie  change 
actually  and  finally  made.  ISTor  would  the  original  title  itself 
have  indicated  the  nature  of  the  change.  A  proposed  amend- 
ment to  section  2,  chapter  4,  would  convey  no  knowledge  of 
the  amendment  without  an  inspection  of  the  body  of  the  bill. 
The  only  information  conveyed  by  such  title  would  be  that 
the  charter  itself  was  to  be  in  some  manner  amended.  Tlie 
notice,  therefore,  was  of  a  change  in  the  charter.  The  titles 
of  both  the  original  and  substituted  bills  indicate  such  a 
change.  Both  titles,  therefore,  disclose  the  same  general  pur- 
pose. 

In  Attorney  General  v.  Amos,  60  Mich.  372,  379,  27  N.  W. 
571,  the  original  bill  amended  sections  3  and  4  of  chapter  1 
of  an  act  entitled  "An  act  to  provide  a  charter  for  the  city 
of  Detroit,"  and  the  sul>stituted  bill  was  entitled  "A  bill  to 
amend  sections  3,  4,  and  5  of  chapter  1  and  to  add  five  new 
sections  to  Act  No.  326  of  the  Sassion  Laws  of  1883,  entitled 
*An  act  to  provide  a  charter  for  the  city  of  Detroit.'  "  It  was 
said  by  the  court  that  "the  bill  had  for  its  object  the  amend- 
ment of  the  charter  of  the  city  of  Detroit." 
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A  bill  to  vacate  one  judicial  circuit,  and  to  reorganize  an- 
other, was  held  in  Toll  v.  Jerome,  101  Mich.  468,  59  N.  W. 
816,  to  be  of  the  same  general  purpose  as  a  bill  to  require  the 
judge  of  the  former  circuit  to  hold  court  in  the  latter. 

In  Attorney  General  v.  Eice,  64  Mich.  385,  31  N.  W.  203, 
it  was  said:  "'J'he  journal  of  the  Senate  positively  states  that 
a  bill  ^^^  was  introduced  to  organize  the  township  of  Au  Train. 
If  such  a  bill  was  introduced,  it  would  be  presumed  that  the 
bill  substituted,  to  organize  the  township  of  Ironwood,  had 
in  view  the  same  general  purpose  as  the  first  bill — to  give  to 
the  inhabitants  of  the  territory  described  a  distinct  municipal 
government.'* 

And  in  Hart  v.  McElroy,  72  Mich.  446,  40  N".  W.  750,  it  wa.a 
eaid :  "We  have  no  right  to  presume  that  the  body  of  the  sub- 
stitute was  not  germane  to  the  body  of  the  [original]  bill.'* 

We  must  therefore  hold  that  the  act  is  not  defective,  as 
claimed. 

The  claim  of  counsel  for  relator  that  the  act  operates 
as  an  appointment  of  local  city  officers  by  the  legislature  can- 
not be  sustained.  Apparently  it  was  not  claimed  in  the  court 
below,  and  it  is  not  claimed  here,  that  the  legislature  had  no 
power  to  change  the  time  of  holding  elections  in  the  city  of 
Detroit;  but  the  contention  is  that  the  effect  of  the  act  is  to 
continue  in  office  the  present  city  officers  beyond  the  terms  for 
which  they  were  elected,  and  this  operates  as  an  indirect  ap- 
pointment by  the  legislature.  The  constitution  directs,  by 
section  13,  article  15,  that  "the  legislature  shall  provide  for 
the  incorporation  and  organization  of  cities  and  villages." 
I'nder  this  provision  the  legislature  directs  what  the  nature  of 
the  organization  shall  be;  what  officers  shall  be  elected  or  ap- 
pointed; their  terms  of  office;  their  powers,  duties,  and  coin- 
j>ensation;  when  vacancies  shall  exist,  and  how  they  shall  be 
filled.  This  power  to  so  prescribe  is  within  the  scope  of  the 
power  to  organize  the  municipality.  Then  follows  a  provision 
in  section  14  of  the  same  article  of  the  constitution  that  "ju- 
dicial officers  of  cities  and  villages  sliall  be  elected,  and  all 
other  officers  shall  be  elected  or  appointed,  at  surli  time  and 
in  such  manner  as  the  legislature  may  direct."  It  is  argued 
by  Judge  Speed,  counsel  for  respondents,  that:  ^^^  "It  must 
be  conceded  that  the  authority  to  organize  and  the  auihority 
to  prescribe  the  time  a.nd  manner  of  election  and  appointment 
of  officers  of  a  city  is  a  continuing  power,  which  may  be  exer- 
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cised  and  re-exercised  at  the  pleasure  of  the  legislature;  that. 
having  provided  for  annual  city  elections,  the  legislature  may 
abolish  the  annual  city  election  and  sulji?titute  biennial  ol ac- 
tions, and  may  fix  the  time  and  prcscrilxi  the  manner  of  con- 
ducting such  biennial  election;  and  that  such  change  inu.-t 
necessarily  involve  or  require  some  legislation,  or  bring  into 
operation  some  existing  provisions,  as  to  the  officers  wlio^c 
terms  may  be  affected  by  the  change. 

"It  is,  however,  claimed  [by  relator]  that  there  is  in  tlii;; 
language  granting  an  express  power  to  fix  the  time  of  hoLliiiL'; 
such  elections  an  implication  which  forbids  the  fixing  of  such 
a  time  for  holding  the  election  that  the  officers  then  in  offioo 
would  hold  over,  for  the  reason  that  such  holding  over  violates 
a  further  implication  that  officers  of  cities  or  villages  shall  l>c 
elected  or  appointed  by  local  authority,  and  a  holding  over  by 
authority  of  the  legislature  is  in  effect  an  appointment  by  tlie 
legislature;  that  is  to  say,  tlie  express  power  to  prescribe  the 
time  and  manner  of  election  is  limited  or  controlled  by  thn' 
implication  that  the  legislature  shall  not  fix  a  time  wliic'i 
would  have  the  effect  to  leave  anyone  in  office  for  any  tiii-.'i 

beyond  that  for  which  ho  was  elected A  concession  to 

the  claim  of  relator  would  require  the  legislature,  if  it  fixt^d  a 
time,  as  in  the  present  instance,  for  holding  the  election  aficr 
the  expiration  of  the  terms  of  existing  officers,  to  provide  for 
the  holding  of  an  ad  interim  election  of  officers  for  the  time 
intervening  between  the  expiration  of  present  terms  and  the 
new  election;  and  tho  constitution,  notwithstanding  its  very 
plain  language,  must  be  read  as  if  it  contained  this  require- 
ment." 

There  is  great  force  in  these  suggestions,  and  they  lead  to 
an  inquiry  as  to  the  term  for  which  the  present  city  officers 
were  elected.  Section  5,  chapter  4  of  the  charter  of  the  city 
of  Detroit,  provides:  "All  officers,  whether  elected  or  appoint. -d. 
shall  hold  their  offices  res[)ectively  until  their  successors  sluir. 
be  duly  elected  or  appointed  and  qualified,  and  shall  enter 
upon  the  discharge  of  their  duties." 

The  act  under  consideration  nowhere  refers  to  the  exist im^ 
^^*  officers,  and  makes  no  express  extension  of  their  terms 
of  office.  If  such  officers  are  continued  in  office,  it  is  not  bv 
virtue  of  this  act,  but  by  virtue  of  the  above  provision  of  the 
charter  of  Detroit.  This  was  the  unanimous  decision  of  the 
court  below.     It  was  said  bv  that  court: 
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"We  do  not  think  that  the  question  of  local  self-government 
is  involved  in  these  cases  at  all.  The  present  city  officers  were 
elected  by  the  people,  under  the  law  that  then  existed,  and  with 
full  knowledge  of  the  law,  to  hold  their  offices  for  the  full 
term  for  which  they  were  elected.  \Vliat  was  that  term,  under 
the  law?  It  was  just  this:  That  they  should  hold  their  offices 
for  the  full  time  specified  in  the  law  for  each  officer,  respec- 
tively, and  until  their  successors  were  elected  and  qualified.  Un- 
der the  law  they  hold  their  offices,  not  by  legislative  appoint- 
ment, but  by  the  votes  of  the  people  constitutionally  recorded, 
and  from  no  other  authority. 

"That  the  legislature  has  the  right  to  change  the  time  of 
holding  elections  was  not  questioned  on  the  argument,  nor 
can  it  be  successfully  questioned.  By  the  change  a  contin- 
gency has  arisen  whereby  either  new  officers  have  to  be  elected, 
or  the  offices  remain  vacant,  or  the  present  officers  hold  over 
during  the  interim.  It  is  not  necessary  to  discuss  the  first 
two  of  these  propositions,  for  the  answer  to  the  third  eli7iii- 
nates  them  from  the  discussion.  The  present  officers  do  hold 
over,  because  the  law  says  so,  and  the  people  elected  them  know- 
ing that  in  such  a  contingencv  thoy  would  hold  over":  Com- 
mon Council  of  Detroit  v.  Schmid,  8  Dot.  Leg.  News,  583. 

We  fully  agree  with  the  court  below  in  this  statement,  and 
with  the  contention  made  by  Jud.cre  Speed  in  his  brief.  This 
seems  to  be  the  establislied  and  unquestioned  rule  wherever 
the  question  has  arisen.  In  State  v.  Menaugh,  151  Ind.  200, 
2ri-273,  51  N.  E.  117,  357.  a  similar  question  is  discussed. 
It  appears  that  the  Indiana  constitution  expressly  prohibits  the 
legislature  from  creating  any  office  for  a  longer  term  than  four 
years,  but  under  the  constitution  an  officer  holds  until  his  suc- 
cessor is  elected  and  qualified.  The  constitution  also  pro- 
vides that  the  officers  in  question  "shall  lie  elected  or  appointed 
in  such  manner  as  may  be  prescril)ed  by  law":  ""^'^'  Const,  art. 
6,  sec.  3.  The  legislature  changed  the  time  of  the  election, 
the  effect  of  which  was  to  continue  tlie  incumlx^nt  officers  in 
office  for  a  period  of  two  years  beyond  the  constitutional  limit, 
and  this  legislation  was  attacked  on  that  ground.  The  court 
said:  "An  examination  of  the  act  will  readilv  disclose  tliat  it 
does  not  profess  to  create  the  office  of  townsliip  trustee,  nor  to 
extend  the  term  tliereof  beyond  the  constitutional  limit.  It 
proceeds  upon  the  theory  tliat  the  office  has  been  previously  cre- 
ated,  and   it  merely    declares   as  the  legislative   will  that   the 
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time  of  holding  an  election  for  township  trustees,  etc.,  sliall 
be  changed  from  the  general  election  on  the  first  Tuesday  after 
the  first  Monday  in  November,  1898,  to  the  general  election 
on  the  first  Tuesday  after  the  first  Monday  in  November,  1900, 
and  on  such  day  'of  every  fourth  year  thereafter.'  ....  T'e 
statute  in  question  makes  no  reference  to  present  incumbents. 
It  neither  pretends  nor  attempts  to  abridge  or  enlarge  their 
tenure Consequently,  if  iwum1>ent  trustees  are  per- 
mitted to  hold  beyond  four  years,  it  cannot,  in  legal  contem- 
plation, be  attributed  to  the  provisions  of  the  act  in  contro- 
versy, but  will  be  due  to  the  force  and  effect  of  the  provi.-ion 
of  the  constitution  last  mentioned." 

Again  the  court  said:  "In  consideration  of  this  constitu- 
tional provision,  the  electors  of  this  state,  when,  by  their  bal- 
lots, they  designate  a  person  to  fill  a  public  office  the  tenure 
of  which  is  prescribed  either  by  the  constitution  or  some  stat- 
ute, must  be  presumed  to  understand  and  know  that  the  con- 
tingent holding  of  the  officer  until  his  successor  is  elected  and 
qualified  is  as  much  a  part  of  the  term  for  which  he  is  elected 
as  is  that  which  is  expressly  prescribed  and  fixed." 

In  State  v.  Ranson,  73  Mo.  78,  the  hold-over  provision  waa 
apparently  a  statutory,  and  not  a  constitutional,  one.  The 
Missouri  constitution  provided  that  the  term  of  an  officer  should 
not  be  "extended  for  a  longer  period  than  that  for  which  such 
officer  was  elected  or  appointed."  The  legislature  changed  the 
time  of  holding  the  election  so  that  no  election  could  be  held 
until  two  years  after  the  end  of  the  term  of  the  officer  in  ques- 
tion. It  was  held  ^^^  that  the  time  intervening  between  the 
end  of  the  term  of  an  officer  and  the  election  of  his  successor 
"is  as  much  a  part  of  his  term  of  office  as  the  four  years  that 
preceded  it." 

In  Jordan  v.  Bailey,  37  Minn.  174,  33  N.  W.  778,  it  was 
held  that  the  legislature  may  make  reasonable  changes,  l>y 
amendments  to  existing  laws,  in  respect  to  the  time  of  holding 
elections  for  the  offices  then  under  consideration  (to  wit.  mu- 
nicipal judges),  and  in  such  case  incumbents  previously  eh^tr.] 
for  an  existing  term,  and  until  their  successors  are  elected  and 
qualified,  may  hold  over  during  the  interval;  that  such  aet 
would  not  be  unconstitutional,  unless  the  change  left  tlie  in- 
cumbent in  office  for  such  unreasonable  time  as  to  rai.-e  rh<^ 
presumption  of  a  design  to  deprive  the  office  of  its  electivi^ 
character.  Tlie  following  cases  lay  down  the  same  doctrin-^ ; 
State  V.  McCracken,  51  Ohio  St.  123,  3G  N.  E.  941;  State  v. 
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KcGovney,  92  Mo.  428,  3  S.  W.  867;  Christy  v.  Sacramento  Co. 
Supervisors,  39  Cal.  3. 

It  is  said  by  counsel  for  relator,  however,  that,  if  the  lesri?- 
lature  can  place  the  election  one  year  bovond  the  term  for  wliich 
such  officers  were  elected,  it  can  extend  it  ten  or  any  number 
of  years.  That  question  was  referred  to  in  Jordan  v.  Bailey, 
37  Minn.  174,  33  N.  W.  778,  by  the  Minnesota  court,  and  the 
court  said  :  "The  constitution  is  satisfied  if  provision  is  made 
by  law  for  the  election  of  such  officers  at  stated  periods,  unless 
these  periods  are  fixed  at  times  so  far  remote  from  each  other 
as  to  raise  the  ]  resumption  of  a  design  substantially  to  deprive 
these  offices  of  their  elective  character." 

In  that  case  the  election  was  put  off  for  more  than  one  year, 
and  it  was  said  by  the  court:  "The  le.dslature  are  not  at  lib- 
erty to  abuse  their  authority  in  such  cases,  and  we  cannot  pre- 
sume that  it  has  done  so  in  this  case We  are  not  author- 
ized in  holding  this  to  be  an  unreasonable  change,  and  we  are 
not  warranted  in  imputing  to  the  legislature  any  unwortliv 
purpose  in  making  it ;  nor  is  the  incidental  result  that  the  ^^* 
respondents  hold  over  in  the  interval,  by  virtue  of  the  terms  of 
the  previously  existing  statute,  in  itself  sufficient  to  show  an 
intention  to  deprive  the  office  of  its  elective  character." 

In  the  present  case  the  period  fixed  for  holding  the  election 
continues  the  incumbents  in  office  under  the  terms  of  the  char- 
ter one  year.  This  is  not  unreasonable,  especially  as  it  saves 
the  city  of  Detroit  the  expense  of  an  election  in  November, 
1901,  and  the  spring  of  1902,  and  places  the  election  at  times 
when  the  general  state  elections  are  to  be  held. 

Counsel  for  relator,  however,  cites  several  cases  which  he 
claims  hold  the  doctrine  for  which  he  contends.  We  think  the 
cases  cited  by  him  may  be  readily  distinguished.  In  the  case 
of  People  v.  Bull,  46  N.  Y.  57,  7  Am.  Rep.  302,  the  statute 
under  consideration  (N.  Y.  Laws  1866,  c.  217)  was  entitled 
"An  act  to  extend  the  term  of  tlie  office  of  the  justice  and 
clerk  of  the  district  court,"  etc. :  and  Mr.  Justice  Folger,  in  de- 
ciding the  case,  says:  "He  [respondent]  placed  his  title  to  in 
after  the  expiration  of  the  six  year  term  explicitly  upon  the 
legislative  continuance  of  him  in  it  by  the  act  of  1866.  Sueh 
is  his  answer  in  the  case,  and  no  other  right  or  title  is  set  up. 
And  upon  this  he  must  stand." 

In  People  v.  McKinney,  52  N.  Y.  374,  the  claim  was  made 
that  respondent  was  entitled  to  the  continuance  of  his  office  of 
collector  of  taxes  by  virtue  of  "An  act  for  the  extension  of  the 
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term  of  ofTice  of  collector  of  taxes  in  the  several  towns  of  Kings 
county":  N".  Y.  Laws    1870,  c.  3G4. 

In  State  v.  Krez,  88  Wis.  135,  59  N".  W.  593,  it  also  appears 
that  the  legislature,  by  express  provision,  sought  to  extend  the 
term  of  office  of  city  attorney,  and  the  court  held  that  this  could 
not  be  done.  None  of  these  cases  is  in  conflict  with  the  rule 
laid  down  by  the  circuit  judges  in  the  present  case. 

We  think  the  act  valid,  and  that  the  mandamus  was  prop- 
erly denied.     The  order  will  be  affirmed. 

^^^  In  the  Ruoff  case  a  vacancy  exists  by  the  resignation  of 
the  alderman  in  the  fifteenth  ward  of  Detroit.  It  follows  from 
what  we  have  said  that  that  vacancy  cannot  be  filled  by  general 
election  until  November,  1902.  The  court  below  ordered  a 
special  election  to  be  held  to  fill  such  vacancy  on  the  eighth 
of  the  present  month.  That  order  must  be  affirmed.  That 
time  having  now  elapsed,  the  council  will  undoubtedly  call  the 
special  election  at  some  future  date. 

Montgomery,  C.  J.,  and  Hooker,  J.,  concurred  with  Long,  J. 

The  Dissenting  Opinion  was  written  by  Judge  Grant.  Tn  it  he 
stated,  at  considerable  length,  the  history  of  the  bill  in  question,  and 
that  for  which  it  was  substituted.  He  referred  to  the  great  number 
and  variety  of  subjects  included  in  the  municipal  charter,  and  tlio 
various  chapters  thereof,  and  insisted  that  it  was  not  competent  ]>y 
a  statute  whose  title  purported  merely  to  amend  the  charter,  or  soma 
chapter  thereof,  to  legislate  upon  subjects  respecting  which  the  title 
gave  no  warning.  He  also  combated  the  proposition  that  if  the  ob- 
ject of  the  act,  as  passed,  were  expressed  in  the  title,  "the  form  or 
status  of  such  title  at  its  introduction,  or  during  any  of  the  stages 
of  legislation  before  it  becomes  a  law,  is  immaterial." 

Judge  Moore  concurred  in  this  dissent. 


The  Titles  of  Statutes,  including  those  of  amendatory  acts,  are  ex- 
haustively discussed  in  the  monographic  notes  to  Bobel  v.  People,  64 
Am.  St.  Eep.  70-107;  Crookston  v.  Countv  Commrs.,  79  Am.  St.  Eep. 
456-480;    Lewis   v.   Dunne,   86    Am.    St.   Kep.    267-279. 

Pitt)Jic  Office.— A  Statute  extending  the  term  of  an  incumbent  in 
office,  enacted  subsequently  to  his  election,  is  held  unconstitutional  in 
People  V.  Bull,  46  N.  Y.  57,  7  Am.  Rep.  302. 
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RYAN  V.  TOWAR. 

[128  Mich.  463,  87  N.  W.  644.] 

LICENSE  to  Enter  Upon  Lands  of  Another— What  is  not.— The 
mere  toleration  of  trespassers  does  not  alone  constitute  a  license,  and 
certainly  not  an  invitation,     (p.  482.) 

CHILDREN — License  to. — As  to  the  question  of  license  or  in- 
vitation, there  is  no  difference  between  children  and  adults,  and  the 
failure  to  prevent  their  trespassing  upon  premises  does  not  constitute 
a  license  or  invitation  for  them  to  continue  so  doing,     (p.  483.) 

TRESPASSERS— Duty  of  Owner  of  Premises  to.— There  is  no 
duty  imposed  on  the  owner  of  premises  to  keep  them  in  a  suitable 
condition  for  those  who  come  there  for  their  own  convenience  merely, 
without  the  invitation  of  the  owner,     (p.  483.) 

CHILDREN  Trespassers  Injured  by  Dangerous  Machinery  ar« 
not  entitled  to  recover  therefor,  though  it  was  naturally  calculated  to 
attract  them  to  the  premises.  The  "Turntable  cases"  disapproved, 
(p.  494.) 

CHILDREN  TRESPASSERS.— Persons  Going  to  the  Rescue  or 
Assistance  of  a  Child  and  injured  by  dangerous  machinery  left  un- 
guarded cannot  recover  of  the  land  owner  on  whose  premises  it  is, 
and  who  baa  not  licensed  or  invited  anyone  to  enter  thereon, 
(p.  495.) 

Action  to  recover  for  personal  injuries.  The  court  directed 
the  jury  to  return  a  verdict  for  the  defendant,  and  plaintiff 
appealed. 

T.  J.  Dundon,  E.  J.  Mapes,  and  J.  L.  Heffernan,  for  the  ap- 
pellant. 

Clark  &  Pearl,  for  the  appellee. 

^^*  HOOKER,  J.  The  Bice  Manufacturing  Company  is  an 
existing  corporation,  which  formerly  carried  on  a  manufactur- 
ing business  at  Marquette.  Its  plant  has  been  shut  down  for 
some  years.  Among  other  structures,  it  owned  a  small  pump- 
house,  located  upon  ground  owned  by  a  railroad  company, 
under  an  arrangement  between  them.  In  the  house  was  a  small 
overshot  water-wheel.  The  plaintiff,  a  girl  between  twelve  and 
thirteen  years  of  age,  was  in  the  habit  of  passing  this  pump- 
house  on  the  way  to  school,  with  her  brothers  and  sisters,  going 
across  lots  through  the  field,  because  it  was  nearer.  For  some 
time  previous  to  the  time  of  the  accident  through  which  plain- 
tiff received  her  injury,  a  hole  existed  in  the  stone  wall  of  the 
house  ^^^  inclosing  the  wheel,  through  wliich  children  went  to 
play  on  the  wheel.  What  evidence  there  is  on  the  subject  jus- 
tifies the  inference  that  it  was  made  by  children,  and  from  timo 
to  time  enlarged,   by  tearing  out  the  stone  of  which  the  wall 

Am.    St.    Rep.,   Vol.   &2— 31 


482  American  State  Reports,  Vol.  92.  [Mich. 

was  built,  for  the  purpose  of  entry  to  tlie  wheel.  On  the  day 
in  question,  the  brothers  of  plaintiff,  on  their  way  from  school, 
crawled  through  this  hole,  and,  mounting  the  wheel,  were  able 
by  their  weight  to  turn  the  wheel  part  way  round  and  back.  A 
younger  sister,  aged  eight  years,  got  caught  between  the  wliecl 
and  the  wheel-pit.  The  plaintiff  heard  her  screams,  and  went 
through  the  hole  to  her  succor,  and  aided  in  rescuing  her,  and 
was  herself  injured.  Suit  was  brought  against  the  corporation 
and  two  of  its  directors,  and  the  negligence  alleged  was  in  per- 
mitting the  wheel  to  remain  there,  accessible  to  children.  The 
court  directed  a  verdict  in  favor  of  the  directors,  cand  allowed 
the  jury  to  determine  the  liability  of  the  corporation,  against 
which  they  rendered  a  verdict  for  five  thousand  dollars.  From 
a  judgment  in  favor  of  the  directors,  the  plaintiff  has  appealed. 
The  only  error  assigned  is  the  direction  to  return  a  verdict  in 
favor  of  the  directors. 

The  testimony  shows  that  the  buildings  of  the  Bice  Manu- 
facturing company  were  upon  land  owned  by  the  railroad  com- 
pany, and  that  such  land,  together  with  the  railroad,  consisting 
of  several  tracks,  was  fenced.  The  plaintiff  was  not  shown  to 
have  been  invited  upon  the  premises,  but  there  is  testimony  from 
which  the  jury  might  reasonably  conclude  that  children  were  in 
the  habit  of  crossing  the  land  of  tlie  defendant  company  and 
the  railroad,  and  tliat  neither  company  took  steps  to  prevent  it, 
further  than  to  keep  up  the  fences.  It  is  contended  that  this 
amounted  to  an  invitation  or  license,  but  we  think  not.  Mere 
toleration  of  a  trespass  does  not  alone  constitute  a  license  even, 
certainly  not  an  invitation:  1  Thompson  on  Negligence,  2d  ed., 
sec.  1050,  and  note.  The  pedestrians  who  insist  upon  risking 
their  lives  by  making  a  footpath  of  a  railroad  track,  and  others 
who  habitually  shorten  distances  by  making  footpaths  across 
the  corners  of  village  ^^^  lots,  are  none  the  less  trespassers  be- 
cause the  owners  do  not  choose  to  resent  such  intrusion,  and  be 
to  the  expense  and  trouble  of  taking  effective  measures  to  pre- 
vent it.  There  is  no  more  lawless  class  than  children,  and 
none  more  annoyingly  resent  an  attempt  to  prevent  their  tres- 
passes. The  average  citizen  has  learned  that  the  surest  way  to 
be  overrun  by  children  is  to  give  them  to  understand  that  their 
presence  is  distasteful.  The  consequence  is  that  they  roam  at 
will  over  private  premises,  and.  as  a  rule,  this  is  tolerated  so 
long  as  no  damage  is  done.  The  remedy  which  the  law  affords 
for  the  trifling  trespasses  of  children  is  inadequate.  No  one 
ever  thinks  of  suing  them,  and  to  attempt  to  remove  a  crowd 


Oct.  1901.]  Ryan  v.  Towab.  48S 

of  boys  from  private  premises  by  gently  laying  on  of  hand.-, 
and  using  no  more  force  than  necessary  to  put  them  off,  would 
be  a  roaring  farce,  with  all  honors  to  the  juveniles.  For  a  cor- 
poration with  an  empty  treasury,  and  overwhelmed  with  debt, 
to  be  required  to  be  to  the  expense  of  preventing  children 
from  going  across  its  lots  to  school,  lest  it  be  said  that  it  in- 
vited and  licensed  them  to  do  so,  is  to  our  minds  an  unreasonaMe 
proposition.  As  to  this  question  of  license  or  invitation,  there 
is  no  difference  between  children  and  adults. 

In  the  case  of  Sturgis  v.  Detroit  etc.  Ry.  Co.,  72  Mich.  Gl!>. 
40  N.  W.  914,  Mr.  Justice  Campbell  said:  *'It  is  impracti- 
cable to  keep  off  trespassers  from  an  open  track,  and  all  who 
go  upon  it  do  so  on  their  own  risk  of  such  dangers  as  are 
incident  directly  to  such  use":  See,  also,  O'N'eil  v.  Duliith 
etc.  Ry.  Co.,  101  Mich.  437,  59  N.  W.  836. 

In  Clark  v.  Michigan  Cent.  R.  R.  Co.,  113  :Mich.  24,  67  Am. 
St.  Rep.  442,  71  N".  W.  327,  it  was  contended  that  a  common 
practice  of  crossing  a  railway,  of  twenty  years'  duration,  estal)- 
lished  an  easement  or  a  license  or  inntation,  which  made  it 
incumbent  upon  the  company  to  keep  the  premises  free  from 
obstructions,  such  as  a  semaphore  wire  along  and  a  few  inches 
above  the  surface  of  the  ground.  It  was  held  that  it  provcl 
neither,  and  that  those  who  '**^''  crossed  were  technical  tres- 
passers. Numerous  authorities  were  cited,  and  the  question 
cannot  be  considered  an  open  one  in  this  state. 

It  is  a  general  and  nearly  uniform  rule  tliat  there  is  no 
duty  imposed  upon  the  owner  of  premises  to  keep  them  in 
a  suitable  condition  for  those  who  come  there  for  their  own 
convenience  merely,  without  tho  invitation  of  the  owner.  The 
origin  of  the  alleged  modern  doctrine  may  be  said  to  practi- 
cally rest  upon  what  are  called  the  "Turntable  cases,"  the  first 
of  which  was  the  case  of  Railroad  Co.  v.  Stout,  17  Wall.  657. 
The  opinion  was  written  by  Mr.  Justice  Hunt  in  the  year  187:^. 
A  child  of  six  years  of  age  was  hurt  while  playing  with  otl lors 
upon  a  turntable,  by  getting  its  foot  caught  between  the  ou(\< 
of  the  rails.  The  turntable  was  in  a  remote  place,  not  far 
from  a  public  highway,  on  ground  belonging  to  the  company. 
The  trial  court  charged  the  jury  "That,  to  maintain  the  ac- 
tion, it  must  appear  ....  that  it  was  a  dangerous  macliin* 
— one  which,  if  unguarded  or  unlocked,  would  bo  likrly  to 
cause  injury  to  children;  ....  that  the  jury  .vere  to  con- 
sider whether,  situated  as  it  was.  a?  the  defendant's  proportv. 
in  a  small  town,  somewhat  remote  from  habitations,  there  was- 
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negligence  in  not  anticipating  that  injury  might  occur  if  it 
was  left  unlocked  or  unguarded;  that  if  they  did  not  liave 
reason  to  anticipate  that  children  would  l>e  likely  to  ra-^ort  to 
it,  or  that  they  would  be  likely  to  be  injured  if  they  did  resort 
to  it,  then  there  was  no  negligence." 

The  only  question  in  the  case  was  whether  the  child  was 
a  trespasser,  and  for  that  reason  could  not  recover.  This  case 
practically  laid  down  the  rule  "that  a  railroad  company  might 
be  liable  to  trespassers  for  injuries  resulting  from  its  failure 
to  construct,  locate,  manage,  and  maintain  its  turntable  with 
that  care  and  attention  to  prevent  accidents  which  prudent 
and  careful  men  ordinarily  bestow";  and  it  held  that  while 
"the  evidence  was  not  strong,  and  tlie  negligence  was  slight," 
the  court  wa;S  "not  able  to  say  that  there  was  not  evidence 
sufficient  to  justify  the  verdict,"  and  that  the  charge  was  sound, 

468  Pour  cases  are  cited  as  precedents  for  the  proposition 
that  a  trespasser  is  entitled  to  demand  from  a  land  owner 
ordinary  care  in  the  use,  condition,  and  maintenance  of  struc- 
tures upon  his  premises.  The  first  was  Lynch  v.  Nurdin,  1 
Ad.  &  E.,  N".  S.,  29.  In  that  case  it  was  hold  that  a  child 
who,  seeing  a  horse  and  cart  unfastened  in  the  street,  got 
into  the  cart  and  was  injured,  could  maintain  an  action  against 
the  owner.  The  case  seems  to  have  gone  off  upon  the  ques- 
tions of  negligence  and  contributory  negligence,  and,  no  ques- 
tion of  trespass  being  discussed,  the  inference  is  perhaps  ;i 
proper  one  that  it  was  found  by  the  jury  that  the  owner  wa? 
negligent  in  leaving  his  horse  loose  in  the  public  street,  and 
that  the  child  had  shown  as  much  prudence  as  could  be  ex- 
pected of  him.  Not  only  was  there  apparently  no  considera- 
tion of  this  question,  but  later  English  cases  are  in  conflict 
with  that  case,  if  it  necessarily  involved  it.  In  Mangan  v. 
Atterton,  L.  E.  1  Exch.  239,  the  defendant  exposed  for  sale 
a  machine  in  a  public  place,  which  might  be  set  in  motion  by 
a  passerby.  A  boy  four  years  old.  by  direction  of  liis  brother, 
seven  years  old,  placed  his  fingers  in  the  machine  while  another 
boy  was  turning  the  handle  which  moved  it,  and  his  fingers 
were  crushed.  Bramwell,  J.,  said  the  action  could  not  be  main- 
tained, and  added :  "Suppose  the  machine  was  of  delicate  con- 
struction, and  was  injured  by  the  boy;  would  he  not  be  a  tres- 
passer? If  so,  it  is  impossible  to  hold  the  defendant."  In 
Hughes  V.  Macfie,  2  Hurl.  &  C.  744,  a  cellar  grating  was  left 
standing  against  a  wall  in  a  street.  A  child  playing  with  it 
was  injured  by  its  falling  upon  him.     The  court  said  that  he 
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could  not  recover,  "because  he  was  voluntarily  mecldling,  for 
no  lawful  purpose,  with  that  which,  if  left  alone,  would  not 
have  hurt  him.  His  being  of  tender  3^ears  makes  no  differ- 
ence." It  is  noticeable  that  even  the  Lynch  case  did  not  in- 
volve a  trespass  upon  defendant's  close,  though  it  did  perhaps 
involve  a  trespass  to  personal  property. 

The  next  case  cited  as  authority  in  Railroad  Co.  v.  Stout, 
17  Wall.  657,  is  Birge  v.  Gardiner,  19  Conn.  507,  50  Am. 
Dec.  ^®®  261.  There  a  child  was  injured  by  the  fall  of  a  gate 
on  the  land  of  the  defendant  on  or  near  the  line  of  a  private 
alley  leading  from  a  public  highway  back  to  several  dwellings, 
in  one  of  which  the  plaintitf  lived,  and  in  which  alley  it  had 
a  right  to  be.  The  court  refused  to  consider  the  question, 
and  intimated  that  it  made  no  difference  because  the  plaintif? 
was  not  faultless ;  citing  Lynch  v.  Nurdin.  In  Daley  v.  Nor- 
wich etc.  R.  R.  Co.,  26  Conn.  591,  68  Am.  Dec.  413,  a  heavy 
train  of  cars  coming  around  a  curve  killed  a  child  less  than 
three  years  old,  playing  on  the  track.  The  court  followed  thii 
case  of  Birge  v.  Gardiner,  19  Conn.  507,  50  Am.  Dec.  261. 
The  last  case  cited  was  Bird  v.  Holbrook,  4  Bing.  628.  This 
was  an  action  brought  by  a  trespasser  who  was  shot  by  a  spring- 
gun  set  for  the  purpose,  and  is  clearly  not  in  point.  There  wa.-? 
a  wanton,  intentional  act,  intended  to  punish  trespassing  with 
death,  meriting  punishment  as  a  attempt  at  homicide.  It  i* 
chiefly  valuable  in  this  connection  as  showing  the  difflculty 
found  in  the  attempt  to  support  Railroad  Co.  v.  Stout,  17 
Wall.  657,  by  precedents. 

The  enunciation  by  the  highest  tribunal  in  the  country 
of  the  rule  that  a  land  owner  owes  a  duty  of  care  toward 
a  trespasser  was  sure  to  be  followed  by  other  courts.  Among 
the  earliest  of  these  is  KefPe  v.  Milwaukee  etc.  Ry,  Co.,  21  !Minn. 
207,  18  Am.  Rep.  393.  This  was  a  turntable  case,  and  the 
trespassing  child  seven  years  of  age.  The  court  there  discovers 
a  distinction  between  a  voluntary  trespass  and  one  by  a  person 
without  judgment,  who  is  allured  upon  premises  by  his  natural 
inclination,  and  meddles  with  things  whose  uses  and  dangers 
he  is  unable  to  comprehend.  It  says:  "What  an  express  in- 
vitation would  be  to  an  adult,  the  temptation  of  an  attractive 
plaything  is  to  a  child  of  tender  years."  Therefore,  this  was 
an  invitation,  and  the  child  licensed.  Having  by  this  rea- 
soning found  the  child  lawfully  on  the  premises,  it  proceeds 
to  treat  the  turntable  as  a  trap,  and  compares  it  with  a  case 
when  one  sets  traps  baited  with  tainted  meat,  to  allure  his 
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noig-hbors'  dogs,  which  he  intends  to  catch,  or  sets  a  spring 
gun.  with  the  formed  design  of  taking  a  trespasser's  life.  '*''® 
This  case  was  followed  by  another  case  in  the  same  court: 
O'MaUey  v.  St.  Paul  etc.  Ry.  Co.,  43  Minn.  289,  45  N.  W.  440. 
This  was  also  a  turntable  case,  and  the  child  six  years  of  age. 

In  1881  the  supreme  court  of  Nebraska  approved  the  case 
of  Railroad  Co.  v.  Stout,  17  Wall.  657,  although  it  reversed 
the  case  before  it,  and,  as  was  done  in  the  Stout  case,  recog- 
nized the  fact  that  the  cases  were  not  harmonious:  Atchison 
etc.  R.  Co.  V.  Bailey,  11  Neb.  332,  9  N.  W.  50. 

In  Kansas  the  doctrine  was  applied  in  a  case  of  a  turntable 
located  in  the  midst  of  an  open  prairie,  and  a  boy  twelve  years 
of  age.  In  discussing  the  tendencies  of  boys,  the  court  said: 
"Ever3^body  knows  that,  by  nature  and  by  instinct,  boys  love 
to  ride,  and  love  to  move  by  otlier  means  than  their  own  loco- 
Tnotion.  They  will  cling  to  the  hind  ends  of  moving  wagons, 
Tide  upon  swings  and  swinging  gates,  slide  upon  cellar  doors 
and  the  rails  of  staircases,  puU  sleds  up  hill  in  order  to  ride 

down,    etc Now,    everybody,    knowing    the   nature    and 

the  instincts  common  to  all  boys,  must  act  accordingly.  No 
person  has  a  right  to  leave,  even  on  his  own  land,  dangerous 
machinery,  calculated  to  attract  and  entice  boys  to  it,  there  to 
be  injured,  unless  he  first  take  proper  steps  to  guard  against 
all  danger;  and  any  person  who  thus  docs  leave  dangerous  ma- 
chinery exposed,  without  first  providing  against  all  danger,  is 

guilty  of  negligence It  is  true  that  the  boys  in  such 

cases  are  technically  trespassers.  But  even  trespassers  have 
Tights  which  cannot  be  ignored,  as  numerous  cases  which  we 
might  cite  would  show.  But  see,  particularly,  the  cases  of 
Railroad  Co.  v.  Stout,  17  Wall.  657;  Keffe  v. "^ Milwaukee  etc. 
Ry.  Co..  21  Minn.  207,  18  Am.  Rep.  393";  Kansas  Cent.  Ry. 
Co.  v.  Fitzsimmons,  22  Kan.  686,  31  Am.  Rep.  203. 

Here  we  have  the  doctrine  of  the  Turntable  cases  carried  to 
its  natural  and  logical  result.  We  have  only  to  add  that  every 
man  who  leaves  a  wheelbarrow,  or  a  lawnmower,  or  a  spade 
upon  his  lawn ;  a  rake,  with  its  sharp  teeth  pointing  upward, 
upon  the  the  ground  or  leaning  against  a  fence;  a  bed  of  mor- 
tar prepared  for  use  in  his  ''"^  new  house;  a  wagon  in  his 
barnvard,  upon  wliich  children  may  climb,  and  from  which 
thev  may  fall;  or  who  turns  in  his  lot  a  kicking  horse  or 
cow  with  calf — does  so  at  the  risk  of  having  the  question  of 
his  negligence  left  to  a  sympathetic  jury.  How  far  does  the 
rule  go  ?     Must  his  barn  door,  and  the  usual  apertures  through 
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which  the  accumulations  of  the  stable  are  thrown,  be  kept 
locked  and  fastened,  lest  twelve  year  old  boys  get  in  and  be 
hurt  by  the  animals,  or  by  climbing  into  the  haymow  and  fall- 
ing from  beams?  May  a  man  keep  a  ladder,  or  a  grind-tone, 
or  a  scythe,  or  a  plow,  or  a  reaper,  without  danger  of  being 
called  upon  to  reward  trespassing  children,  whose  parents  owe 
and  may  be  presumed  to  perform  the  duty  of  restraint  ?  Does 
the  new  rule  go  still  further,  and  make  it  necessary  for  a  man 
to  fence  his  gravel-pit  or  quarry?  And,  if  so,  will  an  ordinary 
fence  do,  in  view  of  the  known  propensity  and  ability  of  boys 
to  climb  fences?  Can  a  man  nowadays  safely  own  a  small 
lake  or  fish-pond,  and  must  he  guard  ravines  and  precipices 
upon  his  land?  Such  is  the  evolution  of  the  law,  less  than 
thirty  years  after  the  decision  of  Eailroad  Co.  v.  Stout,  17 
Wall.  657,  when,  with  due  deference,  we  think  some  of  the 
courts  left  the  fcolid  ground  of  the  rule  that  trespassers  cannot 
recover  for  injuries  received,  and  due  merely  to  negligence  of 
the  persons  trespassed  upon.  Well  miglit  the  court  of  appeals 
of  New  York  say  in  McAlpin  v.  Powell,  70  N.  Y.  126,  26  Am. 
Rep.  555 :  "We  are  not  now  called  upon  to  express  an  opinion 
as  to  the  soundness  of  these  decisions  in  such  a  case,  and,  while 
we  are  not  prepared  to  uphold  them,  it  is  enough  to  say  that 
the  facts  are  by  no  means  analogous." 

In  addition  to  the  cases  discussed,  the  following  recognize 
the  rule  laid  down  in  Railroad  Co.  v.  Stout,  17  Wall.  657, 
attempting  to  justify  their  adherence  to  it  in  the  particular 
cases  by  one  or  another  reason,  which  "we  think  it  unnecessary 
to  further  allude  to:  ISTagel  v.  Missouri  Pac.  Ry.  Co.  (1S82), 
75  Mo.  653,  42  Am.  Rep.  418;  Barrett  v.  Southern  Pac.  Co., 
91  Cal.  296,  25  Am.  St.  Rep.  186,  27  Pac.  (jQ>(^  (this  ^72  ^..^gg 
cites  Powers  v.  Harlow,  53  Mich.  507,  19  N".  W.  257.  51  Am. 
Rep.  154,  as  supporting  its  doctrine;  but  in  that  case  the  cliild 
was  not  a  trespasser  on  the  land,  whatever  may  be  said  of  his 
meddling  with  the  explosives;  of  this  we  will  have  more  to  snv)  ; 
Harriman  v.  Pittsburgh  etc.  Rv.  Co.,  45  Ohio  St.  11,  4  Am. 
St.  Rep.  507,  12  ]S\  E.  451;  Westcrfield  v.  Levis,  43  La.  Ann. 
63,  9  South.  52;  Fort  Worth  etc.  R.  R.  Co.  v.  Robertson  (Tex.), 
16  S.  W.  1093;  Ilwaco  R.  Co.  v.  Iledrick,  1  Wash.  41G.  22 
Am.  St.  Rep.  169,  25  Pac.  335.  It  is  a  significant  fact  that 
these  are  all,  with  possibly  one  or  two  exceptions,  railway  casoo, 
and  it  has  been  suggested  by  a  text-writer  (2  Wood  on  Railway 
Law,  1292),  as  a  reason  why  railway  companies  should  he  held 
liable  in  these  cases,  that  they  do  not  hold  their  property  by 
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preciscJy  tlie  same  tciiui-e  as  an  individual  docs,  that  they  ar(^ 
(]iiiiRi  public  corporations,  and  that  such  trespasses  are  conmion 
and  frequent  upon  railroads.  But  tliis  is  a  suggestion  ratlier 
tlian  an  authority,  and  does  not  purport  to  be  more.  Cer- 
tainly the  cases  of  Knilroad  Co.  v.  Stout,  17  Wall.  657,  and 
Birgc  V.  GrardiniT.  19  Conn.  507,  50  Am.  Dec.  2G1,  which  arc 
the  leading  cases,  do  not  rest  upon  or  recognize  any  such  dis- 
tinclion   or  rtMson. 

These  two  cases,  to  wliich  can  be  traced  the  origin  of  this 
doctrine,  have  not  gone  unchallenged.  In  Kansas  it  was  held 
that  the  attempt  to  give  a  trespasser  sucli  a  right  npon  the 
land  of  another  which  could  affect  tlie  Litter  in  the  managc- 
mcTit  of  his  ])roperty  would  be  unconstitutional,  as  tending  to 
disturb  vested  rights:  Caulkins  v.  Mathews,  5  Kan.  101.  In 
Deane  v.  Clayton,  7  Taunt.  5"?9,  Gibbs,  C.  J.,  said:  "I  know 
it  is  a  rule  of  law  that  I  must  occupy  my  own  so  as  to  do  no 
harm  to  oHuts;  but  it  is  their  h\gal  rights  only  that  I  am  bound 
not  to  disturb.  Sul)jcct  to  tliis  qualification,  I  may  occupv 
or  use  my  own  as  I  phrase.  It  is  the  riglits  of  others,  and  not 
their  s(x>urity  against  the  consequences  of  [their]  wrongs,  that 
1  am  l)ound  to  regard." 

A  fine  discussion  of  this  subject  will  be  found  in  the  opinion 
of  Hall,  J.,  in  the  case  of  KetTe  v.  Kailway  Co.,  ^''•^  2  Cent. 
Jj.  J.  172,  where  numerous  authorities  arc  cited. 

The  doctrine  of  the  cases  under  discussion  was  denied  in 
a  terse  opinion  in  the  case  of  Lake  Shore  etc.  Jl.  Co.  v.  Clark, 
41  111.  App.  343.  It  was  said:  ''The  youth  of  the,  dece:vsed 
might  be  a  matter  for  consideration  upon  the  question  of 
whether  he  was  negligent,  but  it  adds  nothing  to  the  duty  of 
the  appellant.  It  is  not  under  greater  oi>ligation  to  anticipate 
the  presence  of  children  upon  its  tracks  than  of  adults";  citing 
Chicago  etc.  TJ.  K.  Co.  v.  Koath,  35  111.  App.  349. 

The  case  of  Frost  v.  Eastern  K.  L\.  04  X.  IT.  '350.  10  Am. 
St.  Eep.  3!ni,  9  Atl.  790,  la^^s  down  the  general  rule  thus:  "At 
the  time  of  his  injury,  the  plaintitT  was  using  the  defendant's 
premises  as  a  playground,  without  right.  The  turntable  wa? 
required  in  operating  the  defendant's  railroad.  It  was  located 
on  its  own  land,  so  far  removed  from  the  highway  as  not  to 
interfere  with  the  convenience  and  safety  of  the  public  travel, 
and  it  was  not  a  tnip  set  for  the  purpose  of  injuring  tres- 
passers: Aldrich  v.  Wright,  53  X.  IT.  404.  16  Am.  Eep  339. 
I'^'nder  these  circumstances,  the  defendant  owed  no  duty  to  the 
plaintiff,   and   there  can   be   no  negligence   or  breach   of   duty 
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where  there  is  no  act  or  service  which  the  party  is  bound  to 
perform  or  fulfill.  A  land  owner  is  not  required  to  take  active 
measures  to  insure  the  safety  of  intruders,  nor  is  he  liable  for 
an  injury  resulting  from  the  lawful  use  of  his  premises  to  one 
entering  upon  them  without  right.  A  trespasser  ordinarily 
assumes  all  risk  of  danger  from  the  condition  of  the  ])remises, 
and,  to  recover  for  an  injury  happening  to  him,  he  must  show 
that  it  was  wantonly  inflicted,  or  that  the  owner  or  occupant, 
being  present  and  acting,  might  have  prevented  the  injury  by 
the  exercise  of  reasonable  care  after  discovering  the  dcinger: 
Clark  V.  City  of  Manchester,  62  N.  H.  577;  State  v.  Mancliest'  r 
etc.  R.  R.  Co.,  52  N".  H.  528 ;  Sweeny  v.  Old  Colony  etc.  R.  R. 
Co.,  10  Allen,  368,  87  Am.  Dec.  644;  Morrissey  v.  Eastern 
R.  R.  Co.,  126  Mass.  377.  30  Am.  Rep.  686;  Severy  v. 
Nickerson,  120  Mass.  306,  21  Am.  Rep.  514;  Morgan  v.  Cit;;' 
of  HaUowell,  57  Me.  375;  Pierce  v.  Whitcomb,  48  Vt.  127,  21 
Am.  Rep.  120;  McAlpin  v.  Powell,  70  N.  Y.  126,  26  Am.  Rep. 
555;  St.  Louis  etc.  R.  R.  Co.  v.  Bell.  81  111.  76,  25  Am.  Rep. 
269;  Gavin  v.  City  of  Chicago,  97  111.  66,  ^^^  37  Am.  Rep. 
99;  Wood  v.  School  District,  44  Iowa  27;  Gramlich  v.  Wursr, 
86  Pa.  St.  74,  27  Am.  Rep.  684;  Caiiley  v.  Pittsburg  eto.  Rv. 
Co.,  95  Pa.  St.  398,  40  Am.  Rep.  664 ;  Gillespie  v.  McGowaii, 
100  Pa.  St.  144,  45  Am.  Rep.  365;  Mangan  v.  Atterton.  L.  R. 
1  Exch.  239.  The  maxim  that  a  man  must  use  his  propertv 
80  as  not  to  incommode  his  neighbor  only  applies  to  neighbois 
who  do  not  interfere  with  it  or  enter  upon  it:  Knight  v.  Abert, 
6  Pa.  St.  472,  47  Am.  Dec.  478.  To  hold  the  owner  liabh- 
for  consequential  damages  happening  to  trespassers  from  the 
lawful  and  beneficial  use  of  his  own  laiid  would  be  an  unreri- 
sonable  restriction  of  his  enjoyment  of  it." 

The  following  is  the  criticism  indulged  in  of  the  case  of 
Railroad  Co.  v.  Stout,  17  Wall.  657:  '"We  are  not  prepared 
to  adopt  the  doctrine  of  Railroad  Co.  v.  Stout.  17  Wall.  657. 
and  cases  following  it — that  the  owner  of  machinery  or  other 
property  attractive  to  children  is  liable  for  injuries  happen- 
ing to  children  wrongfully  interfering  with  it  on  his  owu 
premises.  The  owner  is  not  an  insurer  of  the  safety  of  infant 
trespassers.  One  having  in  his  possession  agricultural  or  m*^- 
chanical  tools  is  not  responsible  for  injuries  caused  to  tres- 
passers by  careless  handling;  nor  is  the  owner  of  a  fruit  tree 
bound  to  cut  it  down  or  inclose  it,  or  to  exorcise  care  in  se- 
curing the  staple  and  look  with  which  ^is  lad  ler  is  fastened, 
for  the  protection  of  trespassing  boys   who   ni:iy   be  attracted 
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by  the  fruit.  Neither  is  the  owner  or  occupant  of  premise" 
upon  which  there  is  a  natural  or  artificial  pond,  or  a  blue- 
beiTy  pasture,  legally  required  to  exercise  care  in  securing 
his  gates  and  bars  to  guard  against  accidents  to  straying  and 
trespassing  children.  The  owner  is  under  no  duty  to  a  mere 
trespasser  to  keep  his  premises  safe;  and  the  fact  that  the 
trespasser  is  an  infant  cannot  have  the  effect  to  raise  a  dutv 
M-here  none  otherwise  exists.  'The  supposed  duty  has  regard 
to  the  public  at  large,  and  cannot  well  exist  as  to  one  portion 
of  the  public,  and  not  to  anotlier,  under  tlie  same  circum- 
stances. In  this  respect  children,  women,  and  men  are  upon 
the  same  footing.  In  cases  where  certain  duties  exist,  infants 
may  require  greater  care  than  adults,  or  a  different  kind  of 
care;  but  precautionary  measures  having  for  their  object  the 
protection  of  the  public  must,  as  a  rule,  have  reference  to  all 
classes  alike':  Nolan  v.  Eailroad  Co.,  53  Conn.  461,  4  Atl. 
106." 

^'^  The  Massachusetts  court  ha?  been  no  less  emphatic  in 
its  condemnation  of  the  case  of  Railroad  Co.  v.  Stout,  17  Wall. 
657.  In  Daniels  v.  New  York  etc.  R.  R.  Co.,  154  Mass.  349, 
?6  Am.  St.  Rep.  253,  28  N.  E.  283,  a  turntable  accident  was 
involved;  also  a  child  of  ten  years.  The  roadbed  was  a  com- 
mon thoroughfare.  The  court  discusses  all  the  early  cases 
favorable  to  plaintiff's  contention,  and  says  that,  with  the  one 
exception  of  Daley  v.  Norwich  etc.  R.  R.  Co..  26  Conn.  591, 
68  Am.  Dec.  413,  "all  come  within  other  rules,  or  within  well- 
defined  exceptions  to  the  general  rule  that  a  land  owner  owes 
no  duty  to  a  trespasser,  except  that  he  must  not  wantouly  or 
intentionally  injure  him  or  expose  him  to  injury."  It  cites 
with  approval  McAlpin  v.  Powell,  70  N.  Y.  12G.  26  Am.  Rep. 
00 5.  and  the  New  Hampshire  case  of  Frost  v.  Eastern  R.  R., 
G4  N.  II.  220,  10  Am.  St.  Rep.  396,  9  Atl.  790;  and  to  the 
general  proposition  wdiich  it  asserts,  viz.,  that,  sul)ject  to 
some  exceptions,  an  owner  of  land  may  use  it  as  he  sees  fit, 
and,  if  a  trespasser  or  mere  licensee  is  injured,  he  cannot  com- 
plain that,  if  the  owner  had  used  it  in  a  more  careful  man- 
ner, no  injury  would  have  resulted,  it  calls  attention  to  the 
following  cases:  ITounsell  v.  Smyth,  7  Com.  B..  N.  S..  I'-'l. 
and  cases  cited;  Clark  v.  City  of  ^lanchester,  62  N.  IT.  577; 
Kiix  V.  Nieman,  68  Wis.  271,  60  Am.  Rep.  854,  32  N.  W. 
223;  Gramlich  v.  Wurst,  86  Ra.  St.  74,  27  Am.  Rep.  684; 
Cauley  v.  Pittsburg  etc.  Ry.  Co.,  95  Pa.  St.  398,  40  Am.  Rep. 
664;  Gillespie  v.  McGowan,   100   Pa.   St.   144,  45  Am.   Rep. 
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365;  Hargreaves  v.  Deacon,  25  Mich.  1.  Also  Sweney  v.  Old 
Colony  etc.  R.  R.  Co.,  10  Allen,  368,  87  Am.  Dec.  644;  Met- 
calfe V.  Cunard  Steamship  Co.,  147  Mass.  G6,  16  N.  E.  701, 
and  cases  cited;  Barstow  v.  Old  Colony  R.  R.  Co.,  143.  M;i>s. 
535,  10  N.  E.  255;  Johnson  v.  Boston  etc.  R.  R.  Co.,  I'^S 
Mass.  75;  Wright  v.  Boston  etc.  R.  R.  Co.,  129  Mass.  440; 
i\[orrissey  v.  Eastern  R.  R.  Co..  12G  Mass.  377.  30  Am. 
Rep.  686;  Wright  v.  Boston  etc.  R.  R.  Co.,  142  Mass.  296,  7 
X.  E.  866;  McEachern  v. -Boston  etc.  R.  R.  Co.,  150  :\ra-s. 
515,  23  N.  E.  231;  McCarty  v.  Fitchbnrg  R.  R.  Co.,  154  Mass. 
17,  27  N.  E.  773.  Most  of  the  cases  last  cited  involved  in- 
juries to  young  children. 

'*''«  The  case  of  Walsh  v.  Fitchbnrg  R.  R.  Co.,  145  X.  Y. 
301.  45  Am.  St.  Rep.  615,  39  N.  E.  1068,  in  an  opinion  by 
Peckham,  J.,  unqualifiedly  condemns  the  rule  oP  Railroad 
Co.  V.  Stout,  17  Wall.  657.  This  also  was  a  turntable  case, 
and  the  child  vras  five  years  old.  It  not  only  shows  the  in- 
accuracy of  the  rule  there  asserted,  but  questions  some  of 
the  reasons  set  up  by  the  various  courts  for  following  Rail- 
road Co.  V.  Stout,  17  Wall.  657,  and  shows  the  misapplica- 
tion of  authorities  relied  upon  to  support  the  doctrine  that 
land  owners  must  guard  trespassers  with  reasonable  care  and 
diligence.  It  is  unnecessary  to  quote  from  it,  for  it  can  as 
well  be  read:  See,  also,  Charlebois  v.  Gogebic  etc.  R.  R.  Co., 
91  Mich.  59,  51  N.  W.  812;  Hargreaves  v.  Deacon,  25  ^fic'i. 
1 ;  Moran  v.  Pullman  Palace  Car  Co.,  134  Mo.  641,  56  Am. 
St.  Rep.  543,  36  S.  W.  659;  Dobbins  v.  Missouri  etc.  Ry.  Co., 
91  Tex.  60,  66  Am.  St.  Rep.  856,  41  S.  W.  62. 

In  addition,  there  are  many  cases  that  disregard  the  rule. 
Thus  it  has  been  held  that  cars  are  not  danirerous  m.achines, 
attractive  to  children,  within  the  rule  of  the  "Turntable  cases,'' 
and  that  a  railroad  company  owes  no  duty  to  a  child  trespass- 
ing in  its  yard,  to  see  that  he  does  not  jump  on  its  oars,  or 
to  fence  its  yard  (Barney  v.  Hannibal  (tc.  R,  R.  Co.,  126  ^\o. 
372,  28  S.  W.  1069;  Rushenberg  v.  St.  Louis  etc.  Rv.  Co.. 
109  Mo.  112,  19  S.  W.  216;  Catlett  v.  Railway  Co.,  57  .\rk. 
461,  38  Am.  St.  I^ep.  254.  21  S.  W.  1062:  Louis^nlll>  de.  Rv. 
Co.  V.  Hurt,  11  Ky.  Law  Rep.  825,  13  S.  W.  275;  Cliicniro 
etc.  Ry.  Co.  v.  Stumps,  69  111.  409)  ;  nor  to  keep  its  cars  in 
good  repair,  or  the  doors  shut  (MeEaclicm  v.  B'  ston  (tc  R. 
R.  Co.,  150  Mass.  515,  23  X.  E.  231;  Curley  v.  ^lissouri  Pac. 
Ry.  Co.,  98  Mo.  13,  10  S.  W.  593)  :  nor  to  guard  t1i>m  so 
that  such  a  child  cannot  be  injured  by  loosening  the  brakes 
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(Central  Branch  etc.  E.  Co.  v.  Henifrh.  23  Kan.  347,  33  Am. 
Rep.  167;  Hacsley  v.  Winona  etc.  E.  E.  Co.,  46  Minn.  233, 
24  Am.  St.  Eep.  220.  48  K  W.  1023;  Gay  v.  Essex  etc.  Ev. 
Co.,  159  Mass.  238,  38  Am.  St.  Eep.  415.  34  M".  E.  186;  Jako- 
boski  V.  Grand  Eapids  etc.  E.  E.  Co.,  106  ^'''  Mich.  440.  64  X. 
W.  461 ;  O'Connor  v.  Illinois  Cent.  E.  E.  Co.,  44  I^.  Ann.  339, 
10  South.  678)  ;  nor  in  leaving  a  handcar  near  the  track  (Boh- 
inson  v.  Oregon  etc.  Ey.  Co.,  7  Utah,  493.  27  Pac.  689)  :  nor 
to  keep  a  lookout  for  trespassing  children  (Morrissey  v.  East- 
ern E.  E.  Co.,  126  Mass.  377,  30  Am.  Eep.  686;  Wright  v.  Bo-- 
ton  etc.  E.  E.  Co.,  142  Mass.  296,  7  N.  E.  866;  Cleveland  >t.\ 
E.  Co.  V.  Adair,  12  Tnd.  App.  569,  39  K  E.  672,  40  N".  E.  822 ; 
Woodruff  V.  Northern  Pac.  E.  E.  Co.,  47  Fed.  689 ;  Chrystal  v. 
Troy  etc.  E.  E.  Co.,  105  N.  Y.  164.  11  N.  E.  380;  Master  v. 
Chicago  etc.  Eailway  Co.,  68  Iowa,  602,  27  N.  W.  776;  Central 
E.  E.  etc.  Co.  V.  Eylee,  87  Ga.  491,  13  S.  E.  584;  Mitcb.ell  v. 
Philadelphia  etc.  E.  E.  Co.,  132  Pa.  St.  226,  19  Atl.  28;  "Slc- 
Mullen  V.  Pennsylvania  E.  E.  Co.,  132  Pa.  St.  107,  19  Am.  St. 
Rep.  591,  19  Atl.  27;  McDermott  v.  Kentucky  Cent.  E.  E.  Co., 
93  Kv.  408,  20  S.  W.  380;  Louisville  etc.  E.  E.  Co.  v.  Williams, 
69  Miss.  631,  12  South.  957 ;  Williams  v.  Kansas  City  etc.  E. 
E.  Co.,  96  Mo.  275,  9  S.  W.  573  ). 

It  remains  to  discuss  our  own  cases  cited  in  support  of  plair'- 
tiff's  contention.  The  case  of  Powers  v.  Harlow,  53  Mich.  507. 
51  Am.  Eep.  154,  19  N,  W.  257,  was  a  case  where  a  young  per- 
son exploded  a  dynamite  cap  which  he  found  on  defendant'- 
premises  under  a  shed.  In  discussing  the  case,  the  court  al- 
luded to  Hargreaves  v.  Deacon,  25  Mich.  1,  where  it  was  un- 
qualifiedly held  that  ^'owners  of  private  property  are  not  re- 
sponsible for  injuries  caused  by  leaving  a  dangerous  place 
thereon,  but  not  immediately  adjoining  the  highway,  unguarde'!, 
where  the  person  injured  was  not  on  the  premises  by  permis- 
sion, or  on  business  or  other  lawful  occasion,  and  had  no  right 
to  be  there,"  and  said :  "The  children,  it  is  said,  were  trespass- 
ers; and,  even  if  it  can  be  said  that  they  were  licensed  to  iro 
where  they  did,  the  result  must  be  the  same,"  etc.  "This  is 
the  point  on  which  the  case  must  turn."  T}}e  court  then  pm- 
ceeded  to  show  that  the  children  were  rightfully  there  by  invi- 
tation, and  that  some  caution  was  required  in  such  a  case. 
Clearly,  this  does  not  adopt  the  rule  of  Eailroad  Co.  y.  Stout. 
17  Wall.  657.  In  the  case  of  Baker  v.  ^"^^  Flint  etc.  R.  E. 
Co.,  68  Mich.  9C,  35  N.  W.  836,  the  boy  was  hurt  on  a  public 
highway  crossing  by  a  train.     There  was  no  claim  that  he  was^ 
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a  trespasser,  or  that  he  was  not  rightfully  there:  McCahill  r. 
Detroit  City  Ey.  Co.,  96  Mich.  156,  55  N.  W.  668,  was  a  street- 
car  case,  where  a  trespassing  boy  was  driven  from  a  car  in  mo- 
tion, and  it  was  clearly  a  wanton  act. 

That  a  land  owner  is  under  no  obligation  to  use  care  to  pro- 
tect a  trespasser  is  a  broad,  and,  until  recently,  undisputed, 
rule,  without  exception;  liability  for  injuries  sustained  by  such 
being  limited  to  cases  of  intentional  or  wanton  injuries.  The 
rule,  with  this  limitation,  is  sustained  to-day  by  the  great 
weight  of  authority.  It  is  contended  by  some  law-writers,  and 
has  been  held  in  some  cases,  that  an  exception  exists  in  favor 
of  children  of  tender  years.  The  varying  reasons  given  should 
lead  us  to  doubt  tlie  solidity  of  the  foundations  upon  which 
these  cases  rest,  especially  when  none  of  the  reasons  are  of 
recognized  authority.  The  law  has  never  before  denied  the 
liability  of  children  for  trespass  because  of  tender  years.  On 
the  contrary,  it  was  intimated  in  Mangan  v.  Atterton,  L.  R.  1 
Exch.  239,  that  a  four  year  old  boy  was  a  trespasser,  under  the 
circumstances  of  that  case;  and  there  are  numerous  cases  cited 
in  this  opinion  where  liability  is  denied  upon  that,  and  no 
other,  ground.  The  assertion  that  the  weight  of  authority 
supports  the  plaintiff's  contention  in  this  case  seems  to  us  in« 
correct.  It  may  be  true  that,  in  cases  involving  turntables,  ;i 
majority  of  the  cases,  which  are  necessarily  few,  have  followed 
the  case  of  Railroad  Co.  v.  Stout,  17  Wall.  G57;  but  ther^ 
should  be  a  legal  principle  underlying  the  rule  laid  down  in 
that  case,  and  that  principle  has  been  assiduously  sought  for 
by  some  of  the  courts,  without  success,  as  we  have  seen.  Oth- 
ers have  asserted  dilferent  reasons  for  following  it.  One  gives 
us  to  understand  that  a  child  is  licensed  to  go  wherever  he  car. 
find  that  which  attracts  him ;  a  Texas  court  has  held  that  chil- 
dren of  tender  years  cannot  be  trespassers;  while  other  authori- 
ties are  content  to  rest  their  approbation  of  '*'^^  and  adherence 
to  the  alleged  rule  upon  the  inhumanity  of  the  doctrine  that  a 
land  owner  must  not  be  held  responsible  for  injuries  snfl'ered 
by  trespassing  children,  when  by  ordinary  thoughtfulm^ss  and 
care  he  could  have  anticipated  and  prevented  it,  and  the  gen- 
eric term  "attractive  nuisances"  is  applied  to  the  great  vari(^tv 
of  things  which  may  naturally  be  expected  to  allure  yoinis:  cliil- 
dren  upon  private  premises.  The  term  "attractive  niii<;HU't>,"' 
as  applied,  is  a  new  one  in  the  books,  and  the  plausible  a]ipli(>a- 
tion  of  the  well-known  principle  that  one  must  so  occupy  his 
own  as  not  to  do  harm  to  the  riijhts  of  otliers  should  not  be 
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construed  to  so  restrict  the  use  of  private  lands  as  to  make  it 
necessary  to  guard  and  protect  tres})assers,  A  man's  home  lias 
always  been  considered  his  castle — a  domain  where,  secure  from 
intrusion,  he  might  lawfully  do  as  he  would,  so  long  as  he  did 
not  interfere  with  the  legal  rights  of  others.  It  has  been  hi? 
duty  to  guard  those  licensed  to  enter,  but  beyond  that  lie  has 
not  been  required  to  go.  In  our  anxiety  to  prevent  personal 
injuries,  we  should  not  go  so  far  as  to  overturn  private  riglits. 

Admittedly,  the  duty  of  incessant  watchfulness  and  care  of 
one's  own  premises  is  limited  to  young  children.  It  does  not 
extend  to  an  adult.  Why  should  it  extend  to  children,  upon 
whose  parents  both  nature  and  the  law  impose  the  duty  of  can; 
and  watchfulness?  When,  by  reason  of  a  parental  neglect  of 
duty,  a  trespassing  child  is  injured,  it  might  be  treated  as  a 
casualty,  or  the  neglectful  guardian  might  be  liable;  but  tliore 
is  much  reason,  if  not  wisdom,  in  the  common-law  rule  tliat 
the  person  trespassed  upon  should  not  be  liable  to  rc^spond  in 
damages,  instead  of,  as  in  other  cases,  having  a  riglit  of  action 
against  the  trespasser.  But  however  Draconic  the  common- 
law  rule  may  be  considered,  it  is  the  province  of  the  courts  to 
enforce  it  until  changed  by  the  legislature.  No  one  questions 
the  power  or  the  propriety  of  the  regulation  of  the  use  of  rail- 
way turntables  and  other  appliances  of  a  dangerous  nature 
The  legislature  can  do  this,  and  leave  untouched  '*^^  the  com- 
mon rights  of  the  ordinary  lauded  proprpietor.  The  courts 
cannot.  The  rule  laid  down  in  liailroad  Co.  v.  Stout,  17  AVall. 
657,  must  be  a  general  one,  applicalde  to  everyone;  and  aside 
from  the  impropriety  of  judicial  legislation,  a  wise  public  pol- 
icy should  forbid  such  a  sweeping  innovation  by  judicial  main 
strength. 

In  innumerable  cases  the  courts  have  applied,  and  continue 
to  apply,  the  general  rule  that  a  land  owner  need  not  protect 
a  trespasser,  every  case  being  an  assertion  of  the  principle  wlii(  h 
is  disregarded  in  the  cases  relied  upon  by  the  plaintiff.  We 
have  cited  a  few  of  them — enough,  we  think,  to  show  that  the 
great  weight  of  authority  does  not  sustain  the  principle  of  the 
Turntable  case«.  While  some  of  the  courts  have  followed  tlie 
nde  of  Railroad  Co.  v.  Stout,  17  Wall.  657.  both  tlie  courts  and 
profession  have  evinced  a  tendency  to  allow  this  innovation  to 
go  no  further,  and  refuse  to  consider  it  applicable  to  oth(  r 
cases  every  wav  analogous.  They  speak  of  the  cases  gener- 
icallv,  as  the  "Turntable  cases,"  and  treat  such  cases  as  excep- 
tional.    We  are  of  the  opinion  that  they  are  exceptional,  and 
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that  they  are  not  based  upon  principle,  but  conlravcne  one  of 
the  old  and  well-eptablished  rules  of  the  law;  and  we  therefore 
decline  to  recognize  them  as  authority,  prcferrinfr  to  adlieie 
to  the  better  doctrine  of  the  other  cases  cited.  The  defendant 
owed  no  duty  to  these  children,  who  were  trespassere. 

Counsel  invoke  a  further  rule,  or  allep'(l  nde,  viz.,  that  thi» 
plaintifT  went  inlo  a  place  of  danger  lawfully  to  re,'*<ue  her  sis- 
ter, and  therefore  was  rightfully  there  and  entitled  to  protec- 
tion. The  defendant  had  a  right  to  rely  upon  his  right  to 
privacy,  and  to  believe  that  his  ])reniipes  would  only  be  inva<h'd 
by  those  whom  he  should  choose  to  invite  and  warn  against  the 
dangers  of  the  place.  Was  he,  then,  bound  to  su[)|)ose  th.it 
somebody  might  trespass,  and  to  have  some  one  on  hand  to  warn 
and  protect  some  possible  rescuer  of  an  imaginary  trespas.s«'r? 
We  tiiink  not. 

****  The  question  discussed  disposes  of  the  case,  and  other 
points  need  not  be  alluded  to. 

The  judgment  is  aflirmed. 

Long  and  Grant,  JJ.,  concurred  with  Hooker,  J. 

Chief  Justice  Moore  and  Chief  Justice  Montgomery  dissented  in  nn 
opinion,  written  by  the  latter,  in  which  ho  reitoratod  and  ai)i)rovod 
the  principle  of  tlie  "Turntablo  cases,"  and  claimed  that  they  li;i.i 
been  adopted  by  the  early  decisions  in  Michigan;  citing  I'owers  v. 
Harlow,  53  Mich.  507,  51  Am.  Hep.  1.54,  19  N.  W.  257;  Keatin^j  v.  U-.tU- 
road  Co.,  97  Mich.  154,  37  Am.  Ht.  Rej).  328,  50  N.  W.  340.  11.. 
claimed  that  the  case  of  Railroad  Co.  v.  Stout,  17  Wall.  G57,  had  hi.  n 
approved,  and  its  principle  apj>lied  in  Keefo  v.  Milwaukee  etc.  Ii\  . 
Co.,  21  Minn.  207,  18  Am.  Rep.  393;  O'Malley  v.  Itailway  Co.,  I.'. 
Minn.  289,  45  N.  W.  440;  Tlarriman  v.  Railway  Co.,  45  Ohio  St.  11. 
4  Am.  St.  Rep.  507,  12  N.  1-].  451;  Harrett  v.  Southern  Pac.  Co.,  91  <:il. 
296,  25  Am.  St.  Rep.  186,  27  T'ac.  066;  Na^el  v.  Missouri  Pac.  Ry.  c... 
75  Mo.  653,  42  Am.  Rep.  418;  Schmidt  v.  Distilling,'  Co.,  90  Mo.  'J'.':;, 
59  Am.  Rep.  16,  1  S.  W.  865,  2  S.  W.  417;  Osat,'o  City  v.  I.arkin.  !'» 
Kan.  206,  10  Am.  St.  Rep.  186,  19  Pac.  658;  Kansas  C.  R.  Co.  v.  lit/ 
Simmons,  22  Kan.  686,  31  Am.  Rep.  203;  Atchison  etc.  R.  Co.  v.  H;iil.\. 
11  Neb.  332,  9  N.  W.  50;  I'^vansich  v.  G.  C.  etc.  Ry.  Co..  57  Tex.  1  ■..'<". 
44  Am.  Rep.  586;  Whirley  v.  Whiteman,  1  TTead,  610;  Ilwacn  R.  <  ... 
v.  Hedrick,  1  Wash.  446,  22  Am.  St.  Rep.  109,  25  Pac.  335;  F<T;,Mi-..M 
v.  Railway,  77  Ga.  102;  Bridj^er  v.  Asheville  etc.  Co.,  2."  S.  (\  Jl: 
City  of  Pekin  v.  McMahon,  154  111.  141,  45  Am.  St.  Hop.  114,  39  N.  \V. 
484;  Indianapolis  etc.  R.  Co.  v.  Pitzer,  109  Ind.  179,  58  Am.  ]ii-\>  :;s:, 
6  N.  E.  310,  10  N.  E.  70;  Hydraulic  Works  v.  Orr,  8:',  I';,.  St.  :;.'.- 
Gramlich  v.  Wnrst,  86  Pa.  St.  79,  27  Am.  Rep.  084;  Union  I'ac.  R.  Co. 
V.  McDonald,  152  U.  S.  262,  14  Sup.  Ct.  liep.  019. 
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The  Oumer  of  Private  Grounds  is  under  no  obligation,  in  the  absence 
of  wanton  or  willful  negligence,  to  keep  them  in  a  safe  condition  for 
the  benefit  of  trespassers,  idlers,  intruders,  bare  licensees,  or  others, 
whether  infants  or  adults,  who  come  upon  them,  not  by  invitation, 
express  or  implied,  but  for  their  own  purposes,  to  gratify  their 
curiosity,  or  for  pleasure:  Uthermohlen  v.  Bogg's  Eun  Co.,  50  W.  Va. 
457,  40  S.  E.  410,  88  Am.  St.  Kep.  884,  and  cases  cited  in  the  cross- 
reference  note  thereto.  See,  too,  Schauf  v.  City  of  Paducah,  106  Kv. 
229,  90  Am.  St.  Eep.  220,  50  S.  W.  42.  It  has  been  held  that  the 
owner  of  dangerous  machinery  in  operation  in  the  usual  course  of 
'business  is  under  no  obligation  to  protect  an  infant  trespasser  from 
injury  therefrom:  Buch  v.  Amory  Mfg.  Co.,  69  N.  H.  257,  70  Am.  St. 
Eep.  163,  44  Atl.  809.  See  the  discussion  of  this  question  in  the 
monographic  note  to  Barnea  v.  Shreveport  City  E.  E.  Co.,  49  Am.  St. 
Eep.  416-421. 

Attempt  to  Save  Life. — The  law  has  so  high  a  regard  for  human  life 
that  it  will  not  impute  negligence  to  an  effort  to  save  it,  unless  made 
under  such  circumstances  as  to  constitute  rashness:  Corbin  v.  Phil- 
adelphia, 195  Pa.  St.  461,  78  Am.  St.  Eep.  825,  45  Atl.  1070. 


GRIFFIN  V.  JACKSON  LIGHT  AND  POWER  COMPANY. 

[128  Mich.  653,  87  N.  W.  888.] 

LETTOR  OF  CHATTELS— Liability  to  Third  Parties.— One 
who  lets  property  for  use,  like  one  who  sells  it,  is  not  responsible  to 
third  parties  injured  by  reason  of  a  defect  in  the  property  let  or  sold, 
(p.   497.) 

LETTOR  of  Dangerous  Articles  or  Substances— Liability  for 
Injuries  to  Third  Persons  by. — Tf  one  is  under  any  circumstances  an- 
swerable to  third  persons  injured  by  a  dangerous  article  or  substance 
let  by  him  to  another,  it  can  only  be  when  there  is  no  intervening 
human  agency  which  might  have  prevented  the  injury,     (p.  498.) 

A  LETTOR  of  Electrical  Appliances  is  not  Liable  to  a  third 
l^erson  injured  on  the  premises  where  such  appliances  are  used  by 
coming  into  contact  with  a  wire  charged  with  electricity,  if  the  letter 
to  whom  such  appliances  were  furnished  know  of  the  condition  of  the 
wire,  and  of  the  necessity  for  taking  precautions  to  avoid  harm  to 
persons  who  might  come  into  contact  with  it.     (p.  498.) 

Action  for  personal  injuries.  Judgment  for  the  ^jlaintiff, 
and  the  defendant  brou<zht  error. 

Wilson  &  Cobb,  for  the  appellant. 

Charles  A.  Blair  and  Ricliard  Price,  for  the  appellee. 

»^  MONTGOMERY,  C.  J.  The  plaintiff  brings  this  action 
to  recover  for  a  negligent  injury.  The  farts,  as  they  ^^*  ap- 
pear by  the  testimony,  are  that  the  plaintiff  was  in  the  employ 
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of  the  Schlitz  Brewing  Company,  engaged  in  delivering  beer 
to  its  customers.  One  Wright  Calkins  was  a  customer  of  the 
brewing  company.  On  his  premises,  and  in  the  cellarway 
through  which  plaintiff  passed  in  delivering  the  beer,  wa.s  an 
electric  light,  attached  to  a  movable  wire,  supplied  with  a  brass 
or  metal  handle  or  hanger,  by  which  it  was  hung  upon  a  nail 
in  the  cellarway.  The  wire  connecting  therewith  passed 
through  a  hole  in  the  lower  end  of  the  handle,  thence  to  the 
carbon  film  in  the  bulb.  It  was  claimed  that  it  was  necessary 
in  using  the  light,  and  customary,  to  take  hold  of  the  handle 
or  hanger.  The  breach  of  duty  alleged  is  that  the  defendant 
failed  to  insulate  the  wire  and  handle  to  the  fixture  properly. 
It  appears  by  the  testimony  of  Calkins  that  the  handle  had 
formerly  had  a  kind  of  cemtnt  wrapper  on,  but,  in  carrying  it 
through  the  cellar,  it  would  get  loose  and  drop  off,  and  that 
it  was  off  at  the  time  of  the  accident;  that  some  two  or  three 
weeks  before  the  accident  an  agent  of  the  defendant  put  in  a 
new  wire,  but  did  not  put  any  cement  or  wrapping  on  at  that 
time;  that  the  agent  of  the  defendant  was  notified  that  the 
wrapper  to  the  handle  w-as  off,  and  that  he  (Calkins)  wanted 
a  new  one  put  on,  and  that  the  agent  promised  to  fix  it,  but 
that  it  never  was  fixed  prior  to  the  accident.  Plaintiff  recov- 
ered a  judgment  for  injuries  sustained,  and  the  defendant 
brings  error. 

The  principal  contention  of  defendant  is  that,  upon  this 
state  of  facts,  it  does  not  appear  that  there  was  any  such 
privity  between  the  plaintiff  and  the  defendant  as  entitles  the 
plaintiff  to  recover  for  the  defendant's  neglect;  that  whatever 
duty  the  defendant  owed  it  owed  to  Calkins;  and  that  third 
parties  injured  by  reason  of  this  neglect  of  duty  are  not  en- 
titled to  recover  against  the  defendant.  There  was  evidence 
tending  to  show  that  the  defendant  was  the  owner  of  this  fix- 
ture, but  this  does  not  determine  the  question  of  liability.  In 
the  leading  case  of  Winterbottom  v.  Wright,  10  ^Mees.  &  W.  109, 
the  defendant  *^^*^  was  the  owner  of  the  mail  coach  supplied, 
and  it  was  also  his  duty  to  keep  it  in  repair;  and  it  may  be 
stated  as  a  general  rule  that  one  who  lets  property  for  use, 
like  one  who  sells  it,  is  not  responsible  to  third  ]^arties  injured 
bv  reason  of  a  defect  in  the  article  or  propertv  let  or  sold:  See 
Xecker  v.  Harvey,  49  Mich.  517,  14  X.  W.  r>03 ;  Fowles  v. 
Briggs,  llfi  Mich.'  428.  73  Am.  St.  Eep.  r^?>9.  7t  X.  W.  lOtG, 
and  cases  cited.     In  Fowlos  v.  Brigjjs,  11 G  ^lirh.  -1"-2S,  72  Am. 
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St.  Rep.  539,  74  X.  W.  1046,  it  was  ^aid  that  the  only  apparent 
exceptions  to  this  rule  were  where  the  fault  consisted  of  de- 
fendant failing  to  keep  his  premises  in  a  suitable  and  safe  con- 
dition, or  where  the  defendant  had  reserved  the  right  to  direct 
the  manner  of  the  work  or  undertaken  to  supply  the  instru- 
mentalities, or  where  the  shipper  of  a  dangerous  substance,  the 
character  of  which  was  not  made  known  to  the  carrier,  had 
been  held  liable.  If  it  be  suggested  that  this  case  comes  with- 
in the  latter  class  of  cases — namely,  where  the  defendant  is 
dealing  with  a  dangerous  substance — the  limitation  of  the  rule, 
as  we  understand  it,  is  that  there  shall  be  no  intervening  human 
agency  which  might  have  arrested  the  injury  or  furnished  pro- 
tection. This  is  well  illustrated  in  the  case  of  Carter  v.  Towne, 
103  Mass.  507,  where  gunpowder  was  sold  to  a  boy  eight  years 
of  age,  and  it  was,  of  course,  conceded  that  the  defendant  was 
responsible  for  the  injury  likely  to  occur  from  the  explosion  of 
this  dangerous  substance.  But  it  appeared  that,  after  the  sale, 
the  boy  had  carried  home  the  gunpowder,  and  put  it  in  the  cus- 
tody of  his  parents,  and  that  a  part  of  it  had  been  fired  ofT  by 
him,  with  their  permission,  before  the  explosion  occurred  by 
which  he  was  injured.  It  was  held  that  the  sale  of  the  gun- 
powder to  the  boy  was  not,  therefore,  a  direct,  proximate,  or 
efficient  cause  of  the  injury. 

So,  in  the  present  case,  it  appears  that  Calkins  knew  of  the 
necessity  of  a  protection  for  the  lamp,  and,  whatever  may  be 
said  of  the  failure  of  duty  on  the  part  of  defendant  to  him, 
he  saw  fit  to  make  use  of  it  in  its  imperfect  condition,  and  this 
must  be  held  to  be  the  intervention  of  another  ^^^  agency  be- 
tween the  defendant's  neglect  and  the  plaintiff's  injur}'.  Of 
the  cases  cited  by  plaintiff's  counsel,  none  of  them  militate 
against  the  rule  which  we  think  must  govern  the  present  OcO-se: 
See  Reagan  v.  Boston  Electric  Light  Co.,  167  Mass.  406,  45 
N.  E.  743;  Atlanta  etc.  Ey.  Co.  v.  Owings,  97  Ga.  663,  25  S.  E. 
377;  Ahern  v.  Oregon  Telephone  etc.  Co.,  24  Or.  276,  33  Pac. 
403,  35  Pac.  549.  In  each  of  these  cases  the  fault  was  a  fault 
of  the  defendant's  system,  wholly  under  its  own  control,  and 
with  which  no  person  other  than  the  defendant  had  authority 
to  interfere  in  any  manner  whatever.  But  such  is  not  the 
present  case. 

Whether  we  may  deem  electricity,  in  the  voltage  used  by 
the  defendant,  a  dangerous  substance,  within  the  meaning  of 
the  rule  that  one  transmitting  such  dangerous  substance  shall 
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be  held  liable,  where  there  is  no  intervening  person  charged 
with  any  duty  connected  with  it,  who  has  knowledge  of  its  dan- 
gerous character,  in  a  case  presenting  facts  involving  that  prin- 
ciple, we  need  not  here  decide,  as  we  think  that,  upon  the 
ground  stated,  the  verdict  should  have  been  directed  for  the 
defendant. 

The  judgment  will  be  reversed  and  a  new  trial  ordered. 

The  other  justices  concurred. 


THE  LIABILITY  TO  THIRD  PERSONS  OF  LESSORS  OF  REAL 
OR  PERSONAL  PROPERTY.* 
L    Scope  of  Note. 
n.    Liability  of  Lessors  of  Real  Property. 

a.    Not  Responsiljle  as  Principal  for  Acts  of  Lessee. 
X>.    Tot  Injuries  from  Defective  or  Noxious  Premises. 

1.  General  Rule. 

2.  Arising  from  Failure  to  Repair  During  Lease. 
•    A.    General  Rule. 

B.    Where  Lessor  Covenants  to  Repair. 

(1)  View  that  Lessor  is  Liable. 

(2)  Contrary  View. 

(3)  Criticism  of   Opposing  Views. 

(4)  Reservation  by  Lessor  of  Right  to 

Repair, 

(5)  Covenant   with   Original   Lessor   by 

Tenant  Who  Subleaises,  that  Tenant 
Will  Repair. 

(6)  Necessity  of  Actual  Notice  of  De- 

fect. 
O.    Where  Lessor  While  Making  Repairs  Creates 
Dangerous  Condition. 

3.  Classification   of   Third   Persons   with   Respect    to 

Lessor's  Liability  to  Them. 

4.  To  Licensees,  Guests,  etc.,  of  Tenant. 

A.  General   Rule. 

B.  Doctrine  of  Caveat  Emptor. 

C.  Where   Lessor   Conceals   Defect. 

♦references  to  monographic  notes. 

Liability  of  landlord  and  tenant  respectively  for  nuisances  or  Injuries  from  fail- 
ure to  repair:  hO  Am.  Dec.  776-7H:?. 

Covenants  to  repair:  95  Am.  Dec.  11M25. 

Of  the  liability  of  a  property  owner  for  a  nuisance  which  he  did  not  create:  S6 
Am.  St.  Rep.  508-623. 

Liability  of  lessor  railway  corporations  to  persons  other  than  the  les.see:  >>g  Am. 
St.  Rep.  147-156. 

Of  the  liability  of  the  landlord  letting  premises  In  a  defective  and  dangerous 
condition:  66  Am.  St.  Rep.  785-:«9. 

What  justifies  the  tenant  in  abandoning  leased  premises;  .*  Am.  St.  Kep.  476-4W. 
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D.    Where  Lessor  Negligently  Leases  Defective 
Premises. 

(1)  View  that  Lessor  Is  not  Liable. 

(2)  View  that   Lessor    is    Liable— Gen- 

eral Rule. 

(3)  Where    Intended    Use    is    Public— 

Wharves,  Piers,  etc. 

(4)  Public  Halls,  etc. 

(5)  Public  Nature  of  Intended  Use— Ef- 

fect of. 

(6)  Where  Intended  Use  is  not  Public. 

(7)  Covenant  by  Lessee  to  Repair. 

(8)  Inconsistency  of  View  that  Lessor  is 

Liable   with   Doctrine    of   Caveat 
Emptor. 
£.    Where    Lessee    Creates    the    Nuisance   or 
Danger. 

F.  Improper  Use  of  Premises  by  Lessee. 

G.  Where  Lessor  Retains  Control  of  a  Portion 

of  Premises. 

(1)  In  General. 

(2)  Common  Passageways,  etc. 

(3)  Stairways  Used  in  Common  by  Sev- 

eral Tenants. 

(4)  Other  Instances. 

(5)  Actual  Notice   of  Defect  Unneces- 

sary. 
fi.    To  Strangers. 

A.  In  General. 

B.  For  Nuisance  Created  by  Lessee. 

0.    For  Misuse  of  Premises  by  Lessee. 

D.    For  what  Injuries  Liable— In  General. 

£.     Where  Nuisance,   etc.,   Exists   at    Time   of 

Lease. 
F.    Where    Ordinary    Use    of    Premises    Will 

Create  a  Nuisance. 
O.    Where  Premises  are  Leased  for  a  Noxious 

Purpose. 
H.     Where  Lessor  Retains  Control  of  Portion  of 

the    Premises. 
L     Where   Lessor   Assents   to   or   Licenses   Act 

Causing  the  Injury. 
J.    Renewal   of   Lease   Equivalent   to   Original 

Letting. 

(1)  In  GeneraL 

(2)  Where   Tenancy  is   from   Month   to 

Month,  Year  to   Year,   etc 
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K.  Liability  of  One  Who  Acquires  Property 
Subject  to  a  Lease,  and  Witb  a  Nolsanc* 
Upon  It. 

L.  Actual  Ejiowledge  of  Defect  Existing  at 
Time  of  Lease  not  EssentiaL 

M.    Covenant  by  Lessee  to  Bepair. 

N.  Instances  of  Liability  to  Owners  or  Oc- 
cupants of  Adjoining  Premises. 

(1)  Cesspools,  Privy  Vaults,  etc. 

(2)  Barns,   Stables,    etc. 

(3)  Defective  Plumbing,  etc. 

(4)  Interference  With  Water  Eights. 

O.  Instances  of  Liability  to  Persons  on  High- 
ways. 

(1)  Defective  Awnings. 

(2)  Falling  Walls,   Chimneys,   etc. 

(3)  Pall  of  Snow  and  Ice  from  Eoof. 

(4)  Ice  on  Sidewalk. 

(5)  Areas,  Cellarways,  etc.,  In  Sidewalk. 

(6)  Coal  Vaults  in  Sidewalk. 

(a)  General  Principles. 

(b)  Necessity     and      Effect     of 

License  from  Municipality 
to  Construct. 
(c)     Where  Under  Control  of  Lessor. 

(7)  Immaterial  Whether  Defect  is  on  or 

Adjacent  to  Highway. 
P.     Statutory  Provisions. 
TTT.    Liability  of  Bailor,  Lessor,  etc,  of  Personal  Property. 

a.  For  Acts  of  Lessee, 

b.  Defects  in  Appliances  (Chattels)  Bailed,  Leased,  etc 

1.  Basis  of  Liability. 

A.  In   GeneraL 

B.  No  Privity  of  Contract. 

(1)  In  General. 

(2)  Where  Plaintiff  is  Servant  of  Lessee. 

(3)  No  Recovery  for  Breach  of  Contract. 
O.    General  Duty  of  Care  not  to  Injure  Others. 

D.  Implied  Invitation  to  Use  Appliances. 

E.  "Imminently   Dangerous"    Nature   of   Ap- 

pliance. 

2.  Failure  to  Repair  During  Term  of  Letting. 

3.  Where    Lessor    Does    not    Select    Appliances    Fur- 

nished. 

4.  Improper  Use  of  Appliances  by  Lessee, 

5.  When  Negligence  of  Lessor  is  the  Proximate  Cause 

of  the  Injury. 

6.  Instances. 

A.     Staging,  Scaffolds,  etc. 
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B.  Hoisting   Apparatus— Ship's   Tackle,   etc. 

C.  Miscellaneous. 

I.  Scope  of  Note. 
The  liability  of  a  lessor  railway  corporation  has  already  been  dis- 
cussed in  the  monographic  note  to  Lee  v.  Southern  Pac.  R.  R.  Co.,  58 
Am.  St.  Eep.  147-156,  and  will  not,  therefore,  be  here  considered. 
Apart  from  this,  however,  the  liability  of  a  lessor  of  real  and  per- 
sonal property  to  third  persons  injured  by  the  acts  of  the  lessee  or 
from  defects  in  or  the  noxious  effects  of  the  property  leased  will  be 
treated. 

II.  Liability  of  Lessors  of  Real  Property, 
a.  Not  Responsible  as  Principal  for  Acts  of  Lessee.— The  relation 
of  landlord  and  tenant,  in  itself,  involves  no  idea  of  representation 
or  of  agency.  It  is  a  relation  existing  between  two  independent  con- 
tracting parties,  and  the  landlord  is  not  responsible  to  third  persons 
:for  the  torts  or  criminal  acts  of  his  tenant.  "Respondeat  superior 
is  inapplicable  to  an  owner  of  land  for  acts  of  negligence,  in  a  busi- 
ness not  conducted  by  him,  and  for  his  account":  Offerman  v.  Starr, 
2  Pa.  St.  394,  44  Am.  Dec.  211.  See,  also,  Cruselle  v.  Pugh,  67  Ga. 
430,  44  Am,  Eep.  724.  A  lessor  is  not,  for  instance,  liable  to  the 
injured  party  for  the  act  of  his  lessee  in  enticing  away  the  servant 
cf  another:  Duncan  v.  Anderson,  56  Ga.  398;  nor  is  he  responsible  for 
the  obstruction  of  a  public  highway  by  his  tenant:  Commonwealth  v. 
Switzer,  134  Pa.  St.  383,  19  Atl.  681.  On  the  same  principle,  if  the 
tenant,  while  burning  stubble  or  timber,  negligently  permits  the  flames 
to  escape  to  the  land  of  an  adjoining  owner,  the  lessor  cannot  be 
made  responsible  therefor:  Todd  v.  Collins,  6  N.  J.  L.  127;  Ferguson 
V.  Hubbell,  26  Hun,  250;  unless  he  has,  in  some  way,  participated  in 
the  negligent  act:  Meadows  v.  Truesdell  (Tex.  Civ.  App.),  56  S.  W. 
932;  in  which  case  liability  is  the  result  of  his  participation,  and  not 
of  his  status  as  lessor.  The  instances  in  which  it  is  most  frequently 
sought  to  hold  a  landlord  responsible  for  the  tortious  acts  of  his 
tenant  are  those  in  which  the  acts  or  omissions  complained  of,  in 
some  way  relate  to  the  management  of  the  property  leased.  These 
we   shall   hereafter   consider. 

b.  For  Injuries  from  Defective  or  Noxious  Premises. 
1.  General  Rule. — The  general  rule  governing  the  liability  of  a 
lessor  of  real  property  to  third  persons  injured  thereby  is  that,  prima 
■facie,  the  breach  of  duty  (and,  therefore,  the  liability),  is  that  of  the 
occupier,  and  not  of  the  landlord.  The  premises  are  in  the  exclusive 
-[lossession  of  the  tenant,  a  possession  so  exclusive  that,  in  the  ab- 
sence of  stipulation,  the  landlord  himself  cannot  enter.  If  the  prem- 
ises have  become  defective  and  dangerous  through  want  of  repair,  the 
duty  to  keep  them  in  repair  being  prima  facie  with  the  tenant,  he 
and  not  the  landlord,  will  be  prima  facie  liable  for  the  injury  resulting. 
If  the  injury  arises  from  a  nuisance  maintained  upon  the  premises, 
the  maintenance  of  it  is  presumptively  the  act  of  the  lessee  alone, 
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pud,  in  the  absence  of  evidence  connecting  the  lessor  therewith,  he 
will  not  be  liable.  It  is,  therefore,  a  general  rule,  subject  to  qualifi- 
cations to  be  hereafter  discussed,  that  the  landlord  is  not  responsible 
to  third  persons  for  injuries  to  them  resulting  from  the  condition  or 
use  of  the  premises  leased;  and,  in  order  to  render  him  liable,  more 
must  be  shown  than  that  the  premises  on  which  or  from  which  the 
injury  arose  were  by  him  leased  to  another:  Kalis  v,  Shattuck,  69 
€al.  593,  58  Am.  Rep.  568,  11  Pac.  346;  Edgar  v.  Wallace,  106  Ga. 
454,  32  S.  E,  582;  Gridley  v.  City  of  Bloomington,  68  111.  47;  Tomle 
V.  Hamilton,  129  111.  379,  21  N.  E.  800;  West  Chicago  Masonic  Assn. 
V.  Cohn,  192  111.  210,  85  Am.  St.  Rep.  327,  61  N.  E.  439;  Union  Brass 
Mfg.  Co.  V.  Lindsay,  10  111.  App.  583;  De  Farr  v.  Ferd.  Heim  Brew- 
ing Co.,  62  Kan.  188,  61  Pac.  689;  Lee  v.  McLaughlin,  86  Me.  410,  30 
Atl.  65;  City  of  Lowell  v.  Spaulding,  4  Cush.  277,  50  Am.  Dec.  775; 
Kirby  v.  Boylston  Mkt.  Assn.,  14  Gray,  249,  74  Am.  Dec.  682;  Milford 
V.  Holbrook,  9  Allen,  17,  85  Am.  Dec.  735;  Shipley  v.  50  Associates, 
101  Mass.  251,  3  Am.  Rep.  346;  Cunningham  v.  Cambridge  Sav.  Bank, 
138  Mass.  480;  Szathmary  v.  Adams,  166  Mass.  145,  44  N.  E.  124; 
Samuelson  v.  Cleveland  &  Co.,  49  Mich.  164,  43  Am.  Rep.  456,  13  N. 
W.  499;  Pope  v.  Boyle,  98  Mo.  527,  11  S.  W.  1010;  Maucus  v.  Kansas 
City,  74  Mo.  App.  138;  Anheuser-Busch  Brewing  Assn.  v.  Peterson, 
41  Neb.  897,  60  N.  W.  373;  Clancy  v.  Byrne,  56  N.  Y.  129,  15 
Am.  Rep.  391;  Swords  v.  Edgar,  59  N.  Y.  28,  17  Am.  Rep.  295; 
Turnier  v.  Lathers,  59  Hun,  623,  13  N.  Y,  Supp.  oGO;  Kaston 
V.  Newhouse,  4  E.  D.  Smith,  20;  Batterman  v.  Finn,  32  How.  Pr. 
501;  Covey  v.  Mann,  14  How.  Pr.  163;  Shindlebeek  v.  Moon,  32  Ohio 
St.  264,  30  Am.  Rep.  584;  Fleischner  v.  Citizens'  Real  Estate  etc. 
Co.,  25  Or.  119,  35  Pac.  174;  Marshall  v.  Heard,  59  Tex.  266;  Nelson 
V.  Liverpool  Brewing  Co.,  46  L.  J.  Com.  P.  675,  2  C.  P.  D.  311,  25 
Week.  Rep.  877. 

2.  Arising  from  Failure  to  Repair  During  Lease. 
A.  General  Rule.— The  most  frequent  application  of  this  general 
rule  is  to  cases  in  which  premises  in  good  condition  at  the  time  of 
the  demise  are  permitted  to  fall  into  disrepair  during  the  lease.  In 
the  absence  of  stipulation,  both  as  between  the  lessor  and  lessee  and 
as  between  these  and  third  persons,  the  duty  to  repair  rests  upon 
the  lessee.  As  already  suggested,  unless  provision  is  made  in  the  con- 
tract of  letting,  a  landlord  has  no  right  to  enter  upon  premises  leased 
by  him  to  another  for  the  purposes  of  investigation  as  to  the  need  of 
repairs  or  to  make  such  repairs  as  are  needed.  In  the  absence  of  such 
right  there  can  be  no  correlative  duty,  and  accordingly  a  lessor  is  not, 
as  a  general  rule,  responsible  for  injuries  to  third  persons  which  arise 
from  the  failure  of  the  lessee  to  keep  the  premises  demised  in  good 
lepair:  See  cases  cited  in  preceding  paragraph,  and  in  addition  the 
following:  Wilson  v.  Treadwell,  81  Cal.  58,  22  Pac.  304;  Dellcr  v.  Haf- 
ferberth,  127  Tnd.  414,  26  N.  E.  889;  City  of  Boston  v.  Gray,  144 
Mass.  53,  10  N,  E.  509;  Frischberg  v.  Hurter,  173  Mass.  22,  52  N.  E. 
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2086;  Fisher  v.  Thirkell,  21  Mich,  1,  4  Am.  Eep.  422;  Harris  v.  Cohen, 
50  Mich.  324,  15  N.  W.  49.3;  .Tohnson  v.  McMillan,  69  Mich.  36,  36 
N.  W.  803;  Deutsch  v.  Abelea,  15  Mo.  App.  398;  O'Brien  v.  Greer- 
baum,  52  Hun.  610,  4  N.  Y.  Supp.  852;  Fellows  v.  Gilhuber,  82  Wis. 
639,  52  N.  W.  307. 

B.  Where  Lessor  Covenants  to  Repair. 
(1)  View  that  Lessor  is  Liable.— To  this  general  rule  that  for  in- 
juries to  third  persons  resulting  from  the  failure  to  repair  the  leased 
premises,  the  lessee  and  not  the  lessor  is  liable,  there  is  said  to  be 
an  exception  where  the  landlord  has  bound  himself  by  contract  to 
make  necessary  repairs.  "The  rule  is,  that  the  occupier,  and  not 
the  landlord,  is  bound  as  between  himself  and  the  public,  so  far  to 
keep  buildings  in  repair  that  they  may  be  safe  for  the  public;  but 
if  the  landlord  is  bound  by  express  agreement  with  the  tenant  to 
repair,  the  party  injured  by  a  defect  or  want  of  repair  may  have  his 
action  against  the  landlord  in  the  first  instance  to  avoid  circuity  of 
action":  Milford  v.  Holbrook,  9  Allen,  17,  85  Am.  Dec.  735.  This 
qualification  of  the  general  rule  is  usually  made  a  part  of  the  state- 
ment of  the  latter,  and  is  ordinarily  laid  down  as  one  of  the  two 
main  exceptions  to  the  rule  that  the  lessor  is  not  liable.  "We  think 
that  there  are  only  two  ways  in  which  landlords  or  owners  can  be 
made  liable,  in  the  case  of  an  injury  to  a  stranger  by  the  defective 
repair  of  premises  let  to  a  tenant,  the  occupier,  and  the  occupier  alono, 
being  prima  facie  liable:  First,  in  the  case  of  a  contract  by  the  land- 
lord to  do  repairs,  where  the  tenant  can  sue  him  for  not  repairini^; 
secondly,  in  the  case  of  misfeasance  by  the  landlord,  as,  for  instance, 
where  he  lets  premises  in  a  ruinous  condition.  In  either  of  these 
cases  we  think  an  action  would  lie  against  the  owner":  Nelson  v. 
Liverpool  Brewery  Co.,  46  L.  J.  Com.  P.  675,  2  C.  P.  D.  311,  25  Week. 
Eep.  877. 

In  many,  if  not  in  most,  of  the  cases  in  which  this  qualification  is 
stated,  it  is  a  dictum,  no  contract  binding  the  lessor  to  repair  being 
present  in  the  case.  In  some,  however,  this  is  not  the  case,  and  in 
all  it  is  regarded  as  a  well-settled  qualification  of  the  general  rulr. 
based  upon  the  theory  of  an  avoidance  of  circuity  of  action,  if 
recovery  were  had  against  the  lessee,  he  in  turn  might  sue  the  lessor 
for  the  breach  of  his  contract  to  repair,  and  therefore,  according  to 
this  view,  to  deny  recovery  by  the  third  person  against  the  landlord 
in  the  first  instance,  would  be  to  compel  the  bringing  of  two  suits 
where  one  might  be  made  to  accomplish  the  same  result:  See  for  cases 
recognizing  this  qualification  of  the  general  rule  and  permitting  rr-- 
covery  by  a  third  person  against  the  lessor,  whenever  the  defective 
condition  of  the  premises  which  caused  the  injury  is  the  result  of  the 
breach  of  the  contract  between  the  landlord  and  tenant  binding  the 
former  to  repair:  Jessen  v.  Sweigert,  66  Cal.  182,  4  Pac.  1188;  Edgar 
V.  Walker,  106  Ga.  454,  32  S.  E.  582;  Gridley  v.  City  of  Bloomingtou, 
68  111.  47;  West  Chicago  Masonic  Assn.  v.  Cohn,  192  111.  210,  85  Am. 
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St.  Eep.  327,  61  N.  E.  439;Reichcnbacher  v.  Pahmeyer,  8  111.  App.  217; 
Union  Brass  Mfg.  Co.  v.  liindsay,  10  111.  App.  5S3;  Tomle  v.  Hamilton, 
28  III.  App.  142;  Campbell  y.  Portland  Sugar  Co.,  62  Me.  552,  16  Am. 
Kep.  503;  City  of  Lowell  v.  Spaukling,  4  Gush.  277,  50  Am.  Dec.  775; 
Milford  V.  Ilolbrook,  9  Allen,  17,  85  Am.  Dec.  735:  Cunningham  v. 
Cambridge  Sav.  Bank,  138  Mass.  480;  Frischberg  v.  Ilurter,  173  Mass. 
22,  52  N.  E.  1086;  Mancuso  v.  Kansas  City,  74  Mo.  App.  138;  Clancy 
V.  Byrne,  56  N.  Y.  ]29,  15  Am.  Rep.  391;  Ahern  v.  Steele,  115  X.  Y. 
203,  12  Am.  St.  Eep.  778,  22  N.  E.  193;  White  v.  Sprague,  9  N.  Y.  St. 
Eep.  220;  Benson  v.  Suarez,  43  Barb.  408,  28  How.  Pr.  511,  19  Abb. 
Pr.  61;  Fleischner  v.  Citizens'  Eeal  Estate  etc.  Co.,  25  Or.  119,  35  Pac. 
174;  Perez  v.  Eaband,  76  Tex.  191,  13  S.  W.  177;  Johnson  v.  Tacoiua 
Cedar  Lumber  Co.,  3  Wash.  722,  29  Pac.  451;  Mooro  v.  Steljes,  09  Fed. 
518;  Nelson  v,  Liverpool  Brewery  Co.,  46  L.  J.  Com.  P.  675,  2  C.  P.  D. 
311,  25  Week.  Eep.  877;  Payne  v.  Eogcrs,  2  11.  Black.  350.  See,  also, 
Boyce  v.  Tallerman,  183  111.  115,  55  N.  E.  703,  followed  in  Boyce  v. 
Snow,  187  111.  181,  58  N.  E.  403. 

In  Payne  v.  Eogers,  2  H.  Black.  350,  this  theory  that  circuity  of 
action  is  to  be  avoided  by  rendering  the  lessor  liable  to  injured  tliirii 
persons  in  the  first  instance,  where  he  has  covenanted  with  the  lessto 
to  repair,  is  carried  to  the  extent  of  holding  that  the  lessee  is  for  the 
same  reason  relieved  of  liability.  While  a  consideration  of  the  lia- 
bility of  the  lessee  to  third  persons  is  not  within  the  scope  of  tliis 
note,  it  may  be  well  to  note  that  the  case  has  been  criticised  in  the 
English  courts,  and  is  evidently  erroneous:  See  Lord  Denman  in 
Eussell  V.  Shenton,  3  Ad.  &  E.,  N.  S.,  449.  See,  also,  Clyne  v. 
Helmes,  61  N.  J.  L.  358,  39  Atl.  767;  Odcll  v.  Solomon,  50  N.  Y. 
Super.  Ct.  (18  Jones  &  S.)  119;  Burdick  v.  Choadle,  26  Ohio  St.  39.^, 
20    Am.    Eep.    767. 

'  (2)  Contrary  View. — In  spite  of  the  fact  that  in  the  cases  above 
cited  the  qualification  under  consideration  is  laid  down  as  apparently 
well  settled  and  universally  recognized,  such  is  by  no  means  the  casp. 
In  a  number  of  well-considered  cases  any  such  qualification  of  tlie 
general  rule  is  denied.  These  cases  proceed  upon  the  fundamental 
principle  that  one  who  is  not  a  party  to  a  contract  cannot  (except  in  jie- 
culiar  cases  none  of  which  are  here  present)  bring  an  action  thereon  to 
recover  for  its  breach.  Thua  in  Burdick  v.  Cheadle,  26  Ohio  St.  3!t:i, 
20  Am.  Eep.  767,  it  is  said:  "If  the  lessor  engages  with  the  lessee  to 
keep  the  premises  in  repair,  a  breach  of, the  engagement  gives  a  right 

of  action  only  to  the  lessee The  fact  that  Cheadle  had  agreed 

with  the  lessees  to  construct  the  fixtures  in  a  manner  safe  and  proj)er 
for  tho  Bale  of  drygooda  and  groceries,  and  the  fact  of  his  failure  to 
perform  his  contract,  are  not  elements  in  the  plaintiff's  right  to 
recover.  The  plaintiff  had  no  interest  in  that  contract  or  in  the 
breach  of  it."  To  the  same  effect  see  Quay  v.  Lucas,  25  Mo.  App.  4; 
Clyne  v.  Helmes,  61  N.  J.  L.  358,  39  Atl.  767;  Willcox  v,  Hines,  100 
Tenn.  524,  66  Am,  St.  Eep.  761,  45  S.  W.  781;  McGinn  v.  French,  107 
Wis.  54,  82  N.  W.  724.     See,  also,  Consolidated  Hand-Method  Lasting 
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'Mu^h.  Co.  V.  Bradley,  171  Mass.  127,  68  Am.  St.  Kep.  409,  50  N.  E. 
46A.  In  New  York  the  various  cases  contain  expressions  which  are 
not  in  complete  harmony,  but  the  result  of  the  authorities  in  that 
state  ig  that  the  mere  breach  of  a  contract  between  a  lessor  and  les- 
see, by  which  the  former  binds  himself  to  keep  the  demised  premises 
in  repairs,  gives  no  right  of  action  to  third  persons  injured  by  a 
defect  in  the  premises,  unless  perhaps  in  the  case  where,  by  reason 
of  his  failure  to  repair,  the  premises  become  a  nuisance.  Exactly 
what  is  meant  by  tliis  qualification  is  not  clear,  but  the  position  of 
tlie  New  York  courts  on  the  main  question  is  undoubted,  and  denies 
to  a  stranger  to  a  contract  of  letting  a  right  of  action  against  the 
];;ndlord  based  upon  a  stipulation  in  the  contract  by  which  he  is 
l^ramd  as  between  himself  and  the  lessee  to  keep  the  premises  in  repair: 
Steiger  v.  Vansiclen,  132  N.  Y.  499,  28  Am.  St.  Eep.  594,  30  N.  E. 
f'^7:  Frank  v.  Mandel,  76  A  pp.  Div.  413,  78  N.  Y.  Supp.  855;  Dood  v, 
TTothschild,  31  Misc.  Eep.  721,  65  N.  Y.  Supp.  214;  Miller  v.  Rinaldo, 
21  Misc.  Eep.  470,  47  N.  Y.  Supp.  636;  Folsom  v.  Parker,  31  Misc.  Eep. 
c4S,  64  N.  Y.  Supp.  263;  Flynn  v.  Hatton,  43  How.  Pr.  333. 

(3)  Criticism  of  Opposing  Views.— On  principle  the  view  that  a 
ccntract  by  the  landlord  to  keep  the  premises  in  repair  gives  no  right 
of  action  to  a  stranger  to  the  contract  seems  preferable.  It  is  in 
accord  with  the  general  principle  that  one  cannot  sue  on  a  contract 
to  which  he  is  not  a  party,  and  this  principle  is  not  in  the  case  under 
consideration,  affected  by  any  objection  to  circuity  of  action.  To  a 
third  person  injured  by"defective  premises  the  liability  of  the  lessee 
is  based  upon  negligence  and  the  measure  of  the  damages  recoverable 
is  compensation  for  the  injury  resulting  from  such  negligence.  The 
right  of  action,  on  the  other  hand,  arising  in  favor  of  the  tenant  and 
against  tho  landlord  for  breach  of  the  latter 's  agreement  to  repair 
is  not  for  negligence,  but  for  breach  of  contract.  "When  such  agree- 
ment has  been  made,  the  measure  of  damages  for  the  breach  of  tho 
f  ontract  is  the  expense  of  doing  the  work  which  the  landlord  agreed 
to  do  but  did  not.  A  contract  to  repair  does  not  contemplate,  as 
.lamages  for  the  failure  to  keep  it,  that  any  liability  for  personal  in- 
juries shall  grow  out  of  the  defective  condition  of  the  premises 

AVhere  the  sole  relation  between  two  parties  is  contractual  in  its 
nature,  a  breach  of  the  contract  does  not  usually  create  a  liability  as 
lor  negligence":  Schick  v.  Fleischauer,  26  App.  Div.  210,  49  N.  Y. 
Supp.  962,  quoted  in  Frank  V.  Mandel,  76  App.  Div.  413,  78  N.  Y. 
Sufjp.  855.  It  is  evident,  therefore,  that  the  doctrine  that  circuity  of 
action  is  to  be  avoided  has  here  no  legitimate  application.  Not  only 
is  the  nature  of  the  cause  of  action  in  favor  of  an  injured  third  per- 
son and  against  the  lessee  different  from  that  of  the  caase  of  action 
between  the  latter  and  his  lessor,  but  the  amounts  recoverable  in  the 
two  actions  are  different,  and  to  hold  the  landlord  liable  in  the  first 
instance  to  the  third  person  is  to  impose  upon  him  a  liability  far  in 
excess  of  that  ordinarily  resulting  from  a  breach  of  contract. 
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(4)  Reservation  by  Lessor  of  Right  to  Repair.— Even,  however, 
under  the  doctrine  of  those  cases  which  permit  a  recovery  against  the 
landlord  on  the  theory  of  preventing  a  circuity  of  action,  the  land- 
lord must,  in  order  to  be  thus  liable,  have  bound  himself  to  repair. 
A  mere  reservation  of  the  right  to  enter  and  inspect  and  make  such 
repairs  as  he  may  see  fit  is  not  the  equivalent  of  a  covenant  to  repair. 
"It  would  have  been  wholly  immaterial  if  these  defendants,  owners  of 
the  pier,  had  let  it  without  reserving  any  right  to  go  upon  it  for 
repairs,  and  even  if  they  could  not  have  gone  upon  it  for  repairs 
without  being  trespassers:  Citing  Fish  v.  Dodge,  4  Denio,  34,  47  Am. 
Doc.  254;  Swords  v.  Edgar,  59  N.  Y.  28,  17  Am.  Eep.  295.  There  is 
no  case  which  holds  that  whether  the  landlord  can  or  cannot  go  upon 
the    demised    premises   to    make    repairs   is   a   material    circumstance 

affecting  his  liability  for  a  nuisance  existing  thereon The  whole 

argument  on  this  point  is  summed  up  in  the  statement  that,  as  there 
was  here  no  breach  by  the  defendants  of  any  duty  due  from  them 
to  the  tenant,  the  stipulations  in  the  lease  do  not  concern  a  stranger 
thereto":  Ahem  v.  Steele,  115  N.  Y.  203,  12  Am.  St.  Rep.  778,  22  N. 
E.  193.  To  the  same  effect,  see  City  of  Boston  v.  Gray,  144  Mass.  53. 
10  N.  E.  509;  Steiger  v.  Vansielen,  132  N.  Y.  499,  28  Am.  St.  Eep. 
594,  30  N.  E.  987. 

(5)  Covenant  With  Original  Lessor  by  Tenant  Who  Subleases  that 
Tenant  Will  Repair. — So,  also,  while  a  lessee  of  premises,  who  in  turu 
sublets  them  to  another,  stands  in  the  position  of  an  owner  who  ha~; 
leased  (Stewart  v.  Putnam,  127  Mass.  403;  Timlin  v.  Standard  Oil 
Co.,  126  N,  Y.  514,  22  Am.  St  Eep.  845,  27  N.  E.  786;  Irvin  v.  Wood, 
27  N.  Y.  Super.  Ct.  (4  Eob.)  138),  a  covenant  by  such  lessee  to  liis 
landlord  that  he  (the  lessee)  will  keep  the  premises  in  repair  does 
not  give  any  right  of  action  to  a  third  person  injured  by  his  failure 
to  repair  according  to  his  agreement.  lu  such  a  case  the  theory  that 
recovery  against  the  lessor  in  the  first  place  would  prevent  circuity 
of  action  has  no  application,  since  the  lessee,  who  has  sublet  is  re- 
sponsible on  his  covenant  not  to  his  sublessee,  but  to  his  landlord. 
**As  he  had  made  no  covenant  to  repair  with  his  tenant  and  was 
not  bound  to  indemnify  him,  the  person  injured  could  not  maintain 
un  action  against  him  although  he  had  covenanted  with  his  landlord 
to  repair":  Ahern  v.  Steele,  115  N.  Y.  203,  12  Am.  St.  Rep.  778,  22 
N.  E.  193,  referring  to  Clancey  v.  Byrne,  56  N.  Y.  129,  15  Am.  Rep. 
391.  To  the  same  effect  see  Odell  v.  Solomon,  99  N.  Y.  635,  1  N.  E. 
408,  reversing  50  N.  Y.  Super.  Ct.  (18  Jones  &  S.)  119. 

(6)  Necessity  of  Actual  Notice  of  Defect.— Aa  agreement  by  the 
landlord  to  repair  is  not,  moreover,  an  agreement  absolutely  and  with- 
out qualification  to  at  all  times  keep  the  premises  in  good  condition. 
He  is  entitled  to  notice  from  the  tenant  of  the  need  of  repairs,  and 
to  a  reasonable  time  within  which  to  make  them.  "The  landlord 
cannot  be  deemed  to  have  broken  his  engagement,  or  to  be  in  default. 
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unless  it  appears  that  ho  neglected  to  <lo  the  thing  promised,  after 
notice,  and  the  lapse  of  a  time  sutficient  to  enable  him  to  repair": 
Ploen  V.  Staff,  9  Mo.  App.  309.  And,  since  a  third  person  injured 
by  defective  premises,  which  the  lessor  is  bound  by  contract  to  keep 
in  repair,  cannot,  under  any  theory,  recover  from  the  lessor,  unless 
the  contract  of  the  latter  with  his  tenant  is  broken,  there  can  be 
no  such  recovery  unless  the  lessor  is  shown  to  have  had  notice  of  the 
defect  which  occasioned  the  injury  and  a  reasonable  time  for  mak- 
ing the  repair  has  elapsed:  Ocean  S.  S.  Co.  of  Savannah  v.  Hamilton, 
112  Ga.  901,  38  S.  E.  204;  Hutchinson  v.  Cummings,  156  Mass.  329, 
31  N,  E.  127;  McLean  v.  Fiske  Wharf  etc.  Co.,  158  Mass.  472,  33  N. 
E,  499;  Ploen  v.  Staff,  9  Mo.  App.  309;  Ahern  v.  Steele,  115  X.  Y. 
?03,  12  Am.  St.  Eep.  778,  22  N.  E.  193.  Where  the  defect  is  in  a 
portion  of  the  premises  used  in  common  by  several  tenants,  and  over 
which  the  lessor  has  retained  control,  a  different  rule  is  applicable. 
The  duty  of  the  landlord  to  repair  and  his  liability  for  failure  to 
do  so  is  dependent,  in  that  case,  upon  no  requirement  of  notice  by  the 
tenant:  Olson  v.  Schultz,  67  Minn.  494,  64  Am.  St.  Rep.  437,  70  X.  W. 
779,  and  post,  II,  b,  4,   G,   (5). 

0.  Where  Lessor,  While  Making  Repairs,  Creates  Dangerous  Con- 
dition.— If,  while  actually  engaged  in  making  repairs,  the  lessor,  by 
himself  or  his  servants,  creates  a  danger  on  or  about  the  premises, 
and  a  third  person  is  injured  in  consequence,  the  lessor  is  of  course 
liable:  Barman  v.  Spencer  (Ind.),  49  N.  E.  9;  Leslie  v.  Pounds.  4 
Taunt.  649.  The  liability  in  such  case  is  not,  however,  depemlotit 
upon  or  affected  by  the  fact  that  the  lessor  had  covenanted  to  re- 
pair, "since  that  contract  but  excused  the  landlord  from  going  upon 
the  premises.  His  liability  is  for  the  aflfirmative  wrong  in  creating 
a  dangerous  condition.  The  same  liability  would  have  arisen  if  ho 
had  been  a  stranger  to  the  parties  and  to  the  premises":  Barm.in 
V.  Spencer  (Ind.),  49  N.  E.  9.  The  lessor  is  not,  therefore,  liable  for 
the  negligence  of  an  independent  contractor,  who  creates  a  dangerous 
condition  on  the  premises:  Mahon.  v.  Burns,  9  Misc.  Eep.  223,  29  X. 
Y.  Supp.  682.  Nor  is  he  responsible  for  injuries  to  adjoining  land 
caused  by  the  negligence  of  the  lessee  in  making  repairs:  Murray 
V.  Richards,  1  Allen  404,  (overflow  of  water  from  drain  negligently 
left  open  for  repairs  by  lessee). 

3.  Classification  of  Third  Persons  with  Eespect  to  Lessor's  Lia- 
bility to  Them. — Third  persons,  as  respects  their  rights  against  tlie 
lessor  of  property  for  injuries  received  from  the  condition  or  use  of 
such  property,  are  divisible  into  two  classes.  Of  these  the  first  in- 
cludes those  who  are  strangers  to  the  landlord  and  the  tenant.  Su^'ii 
are  travelers  upon  the  higliway  adjoining  the  leased  property,  the 
owners  or  occupants  of  adjoining  or  neighboring  premises,  etc.  The 
rights  of  persons  such  as  these  are  aft'ected  in  no  way  by  any  assump- 
tion of  risks.     They  are  upon    premises    other    than    tiiose  covered 
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by  the  lease,  or  upon  a  common  highway  and  their  right  to  b6 
there  in  no  way  depends  upon  any  contractual  relation  between  the 
landlord  and  tenant. 

The  second  class,  on  the  other  hand,  are  persons  on  the  premises  by 
the  license  of  the  tenant.  Such  are  the  servants,  employes,  invited 
guests,  licensees,  customers,  etc.,  of  the  tenant.  Their  right  to  be 
upon  the  premises,  if  they  have  any  such  right,  must  have  arisen 
from  a  license  or  invitation  of  the  person  in  possession,  i.  e.,  the  ten- 
ant. Unlike  those  of  the  first  class,  their  only  right  upon  the  prem- 
ises is  such  as  the  tenant  Las  given  them  expressly  or  by  implication, 
and  depends,  therefore,  upon  the  contract  of  letting  between  the 
lessor  and  the  lessee:  See,  for  cases  in  which  this  distinction  is 
brought  out,  McConnell  v.  Lemley,  48  La.  Ann.  1433,  55  Am.  St.  Kep. 
319,  20  South.  887;  McKenzie  v.  Cheetham,  83  Me.  543,  22  Atl.  469;. 
Ward  V.  Fagan,  28  Mo.  App.  116;  Towne  v.  Thompson,  68  N.  H.  317, 
44  Atl.  492;  Burdick  v.  Cheadle,  26  Ohio  St.  393,  20  Am.  Eep.  767; 
Marshall  v.  Heard,  59  Tex.  266;  Perez  v.  Eabaud,  76  Tex.  191, 13  S.  W. 
177;  Johnson  v.  Tacoma  Cedar  Lumber  Co.,  3  Wash.  722,  29  Pac.  451. 

4.    To  Licensees,  Guests,  etc.,  of  Tenant. 

A.  General  Biile. — The  point  of  the  distinction  is  that  the  duties 
and  liabilities  of  the  landlord  to  persons  of  the  second  class  are  the 
same  as  those  owed  to  the  tenant  himself.  For  this  purpose  they 
stand  in  his  shoes.  Visitors,  customers,  servants,  employes  and 
licensees  in  general  of  the  tenant  are  on  the  premises  as  guests,  etc., 
of  the  tenant,  and  not  of  the  landlord.  Whatever  rights  such  invi- 
tation or  license  from  tlie  lessee  may  confer,  as  against  such  lessee, 
as  against  the  lessor  it  can  give  no  greater  rights  than  the  lessee 
himself  has.  As  between  the  lessor  and  such  persons  the  duty  to  put 
and  maintain  the  premises  in  a  safe  condition  is  the  same  as  that 
which  the  landlord  owes  to  his  tenant:  Willson  v.  Treadwell,  81  Cal. 
58,  22  Pac.  304;  Whitniore  v.  Orono  Pulp  etc.  Co.,  91  Me.  297,  64 
Am.  St.  Eep.  229,  39  Atl.  1032;  Bawe  v.  Hunking,  135  Mass.  380; 
Freeman  v.  Hunnewell,  163  Mass.  210,  39  N.  E.  1012;  Eoche  v.  Saw- 
yer, 176  Mass.  71,  57  N.  E.  216;  O'Malley  v.  25  Associates,  178 
Mass.  555,  60  N.  E.  387;  Jordan  v.  Sullivan,  181  Mass.  348,  63  N. 
E.  909;  Gleason  v.  Boehm,  58  N.  J.  L.  475,  34  Atl.  886;  Clyne  v. 
Helmes,  61  N.  J.  L.  358,  39  Atl.  767;  Hilsenbeck  v.  Guhring,  131  N. 
y.  674,  30  N.  E.  580;  Monteith  v.  Finkbeiner,  66  Hun,  633,  21  N.  Y. 
Supp.  288;  O'Brien  v.  Capwell,  59  Barb.  497;  O 'Sullivan  v.  Norwood, 
8  N.  Y.  St.  Eep.  388,  14  Daly,  286;  Henkel  v.  Murr,  31  Hun,  28; 
Cole  V.  McKey,  66  Wis.  500,  57  Am.  Eep.  293,  29  N.  W.  279;  Ander- 
son V.  Hayes,  101  Wis.  538,  70  Am.  St.  Eep.  930,  77  N.  W.  891. 

B.  Doctrine  of  Caveat  Emptor.— So  far,  then,  as  concerns  the  lia- 
bility of  a  landlord  to  third  persons  of  this  class  (i.  e.,  licensees,  em- 
ployes, invited  guests,  etc.,  of  the  tenant)  for  injuries  received  from 
defects  on  the  premises  existing  at  the  time  of  the  lease,  it  is  the 
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same  as  that  of  the  lessor  to  the  lessee  for  injuries  received  by  the 
latter  from  the  same  cause.  Concerning  this  latter  liability  the  au- 
thorities are,  as  we  shall  see  (post,  IT,  b,  4,  D,  (8)),  not  in  entire 
harmony,  but  the  general  rule  is  conceded  that  so  far  as  any  con- 
tractual liability  is  concerned,  the  rule  of  caveat  emptor  applies. 
The  landlord  does  not,  by  making  the  lease,  impliedly  warrant  that 
the  premises  are  in  a  safe  condition,  or  fit  for  the  uses  to  which  the 
lessor  may  intend  to  put  them.  It  is  for  the  lessee  to  make  such 
examination  as  is  necessary  to  determine  whether  the  premises  he 
hires  are  safe  and  adapted  to  the  purposes  for  which  they  are  hired. 
The  rule  of  caveat  emptor  applies  with  as  much  rigor  to  contracts 
of  letting  as  to  sales  of  chattels.  The  law  in  this  regard  has  al- 
ready been  discussed  in  previous  notes  in  this  series,  and  a  citation 
of  the  cases  is  here  unnecessary:  See  monographic  notes  to  Minne- 
apolis Co-operative  Co.  v.  Williamson,  38  Am.  St.  Eep.  476-481,  to 
Willcox  V.  Hines,  66  Am.  St.  Eep.  785-789,  and  to  City  of  Lowell  v. 
Spaulding,  SO  Am.  Dec.  776-783. 

In  accordance  with  principles  above  discussed,  the  same  rule  ap- 
plies whether  the  injured  person  be  the  tenant  himself  or  one  who, 
licensed  or  invited  by  the  tenant,  is  lawfully  upon  the  premises. 
Thus  it  is  held  that  this  rule  of  caveat  emptor  applies  to  a  case  where 
the  drainage  of  a  house  leased  by  defendant  isi  defective,  and  a  per- 
son living  with  the  tenant  cannot  recover  from  the  landlord  for  sick-' 
ness  caused  by  such  drainage,  in  the  absence  at  least  of  a  contract 
to  repair  on  the  part  of  the  defendant,  or  of  a  fraudulent  conceal- 
ment of  the  defect  at  the  time  of  the  lease.  "The  plaintiff  was  oc- 
cupying the  defendants'  premises  by  the  permission  of  the  tenant, 
and  not  by  invitation  of  the  landlord,  and  had  the  same  rights  against 

the  landlord  as  the  tenant — those  of  a  lessee  against  a  lessor 

A  tenant  would  assume  the  risks  of  a  dangerous  condition  of  the 
leased  premises,  unless  there  were  deceit,  special  rights  created  by 
express  contract,  or  some  cause  of  action  that  does  not  appear  in  tliis 
case":  Towne  v.  Thompson,  68  N.  H.  317,  44  Atl.  492.  See,  uIsd. 
Angevine  v.  Knox  Goodrich  (Cal.),  31  Pac.  530.  So  it  has  been  held 
that  a  subtenant  has  no  right  of  recovery  against  the  first  lessor  for 
injuries  occasioned  by  a  fall  through  a  hole  in  a  porch,  the  defect 
being  obvious  and  open  equally  to  the  observation  of  the  lessor  and 
the  occupier:  Harpel  v.  Fall,  63  Minn.  520,  65  N.  W.  913.  Nor  o:,n 
an  employ6  of  the  tenant  charge  the  lessor  for  injuries  received  by 
falling  from  an  el  itor,  merely  because  the  elevator  was  not  tightly 
inclosed:  Freeman  v.  Hunnewell,  163  Mass.  210,  39  N.  E.  1012;  nor, 
in  the  absence  of  fraud  or  deceit,  is  the  landlord  liable  for  a  defect 
in  an  elevator  occasioning  injury  to  the  guest  of  the  tenant:  Oriental 
Inv.  Co.  V.  Sline,  17  Tex.  Civ.  App.  692,  41  S.  W.  130. 

This  rule  that  the  doctrine  of  caveat  emptor  is  applicable  to  a 
lease,  and  binds  equally  the  tenant  and  his  privies,  has  been  applied 
in  numerous  cases.     Under  it  it  has  been  held  that  a  lessor  is  not 
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liable  for  injuries  received  by  a  guest  of  tiie  tenant  from  the  fail  fif 
a  defective  awning:  Fellows  v.  Gilhubor,  82  Wis.  G3it,  52  N.  W.  3u7; 
by  a  customer  of  the  tenant  from  insecure  shelving  falling  ui-on 
such  customer:  Burdick  v.  Cheadle,  26  Ohio  St.  393,  20  Am.  Kep. 
767;  by  a  guest  or  member  of  the  family  of  the  tenant  from  an  in- 
sulKciently  guarded  platform:  Donner  v.  Ogilvie,  49  Hun,  229,  1  X. 
Y.  Supp.  633;  Ten  Broeck  v.  Wells,  Fargo  &  Co.,  47  Fed.  690;  by  a 
child  of  a  subtenant  falling  down  an  incline  from  wliich  a  fence 
had  been  removed  prior  to  the  letting:  Peterson  v.  Smart,  70  Mo. 
34;  by  a  licensee,  etc.,  of  the  lessee  falling  through  a  defective  grate 
in  an  approach  to  the  premises:  Bobbins  v.  Jones,  15  Com.  B.,  N.  b., 
221,  33  L.  J.  Com.  P.  1,  10  Jur.,  N.  S.,  239,  9  L.  T.  523,  12  Week.  Rep. 
248;  or  by  an  unprotected  walk  forming  such  an  approach:  Mellen 
v.  Morrill,  126  Mass.  545,  30  Am.  Kep.  695;  or  adjacent  to  a  cellar- 
way:  Eoehe  v.  Sawyer,  176  Mass.  71,  57  N.  E.  216.  And,  on  tiie 
same  principle,  a  landlord  has  been  held  not  liable  to  a  child  visit- 
ing his  tenant  where  it  was  injured  by  falling  through  an  unpro- 
tected skylight,  although  the  landlord  had  agreed  to  maintain  tiie 
roof  in  safe  condition  for  the  tenant  to  use  in  drying  clothes:  Miller 
V.  Woodhead,  104  N.  Y.  471,  11  N.  E.  57.  Similarly,  in  the  absence 
of  fraud  or  deceit,  the  doctrine  of  caveat  emptor  operates  to  defeat 
the  recovery  of  one  who,  while  a  member  of  the  audience  of  a  leased 
opera-house,  was  injured  by  a  fall  of  the  ceiling:  Dyer  v.  Eobinson, 
110  Fed.  99;  or  of  a  person  Who,  while  attending  an  exhibition,  was 
injured  by  the  fall  of  a  box  into  which  the  lessee  had  crowded  a 
large  number  of  people:  Edwards  v.  New  York  etc.  R.  E.  Co.,  9i 
N.  Y.  245,  50  Am.  Rep.  659. 

Other  instances  of  the  application  of  the  same  rule  are  to  be  founii 
in  cases  in  which  a  servant,  guest,  etc.,  of  the  tenant  has  sought  to 
recover  from  the  landlord  for  injuries  sustained  from  defect?,  the 
opportunities  for  observing  which  were  equally  open  to  lessor  and 
lessee.  Where  the  defect  was  in  machinery  on  the  premises:  Whir- 
more  V.  Orono  Pulp  etc.  Co.,  91  Me.  297,  64  Am.  St.  Eep.  229,  39  Atl. 
1032;  Johnson  v.  Tacoma  Cedar  Lumber  Co.,  3  Wash.  722,  29  Pae. 
451;  in  defective  boilers:  Jaffa  v.  Harteau,  56  N.  Y.  398,  15  Am. 
Rep.  438,  affirming  14  Abb.  Pr.,  N.  S.,  263;  in  revolving  shafts  let'i 
unguarded:  Eyan  v.  Wilson,  87  N.  Y.  471,  41  Am.  Rep.  384,  affirming 
45  N.  Y,  Super.  Ct.  (13  Jones  &  S.)  273  (see  post,  522,523);  acist.ni 
defectively  supported:  Perez  v.  Raband,  76  Tex.  191,  13  S.  W,  177; 
defective  stairway:  Jordan  v.  Sullivan,  181  Mass.  348,  63  X.  E.  !'i''.* 
(see,  also,  Willson  v.  Trcadwell,  81  Cal.  58,  22  Pac.  304;  McKen/ie 
V.  Cheetham,  83  Me.  543,  22  Atl.  469;  and  post,  II,  b,  4,  G.  (.!':  h 
porch  defectively  constructed:  O'Brien  v.  Capwell,  59  Barb.  497  i  s..^, 
also,  Corey  v.  Mann,  14  How.  Pr.  163;  Flynn  v.  Hatton,  43  How.  Pr. 
333);  and  a  loose  top  to  a  mantelpiece:  Clyno  v.  Helmes,  61  X.  .1. 
L.  358,  39  Atl.  767.  See,  also,  generally  in  this  connection.  Swall).ii^h 
V.  Shinkle  &  Co.,  97  Fed.  483.     In  all  these,  and  in  the  eases  previ- 
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ously  cited,  the  general  rule  was  applied  that  the  employes,  guests, 
etc.,  of  a  tenant,  stand  in  the  shoes  of  the  tenant  himself,  so  far  as 
regards  the  duty  of  the  landlord  to  them  in  warranting  the  safety 
of  the  premises,  and  it  is  accordingly  held  that  in  the  absence  of 
fraud  or  deceit,  and  where  the  defects  are  equally  patent  to  all  ob- 
servers, the  lessor  is  not  responsible  for  injuries  from  defects  in  the 
premises,  although  they  existed  at  the  time  of  the  lease. 

C.  Where  Lessor  Conceals  Defect.— In  most  of  these  cases,  how- 
ever, an  exception  to  the  general  rule  is  recognized  where  the  land- 
-  rd,  in  leasing  the  premises,  has  been  guilty  of  fraud  or  deceit  in 
concealing  defects  of  which  he  knew,  and  which  have  caused  the  in- 
jury: See  monographic  note  to  Willcox  v.  Hines,  66  Am.  St.  Eep.  787; 
Copley  V.  Balle,  9  Kan.  App.  465,  60  Pac.  636;  Schwalback  v.  Shinkle, 
97  Fed.  483;  Dyer  v.  Eobinson,  110  Fed.  99. 

D.    Where  Lessor  Negligently  Leases  Defective  Premises. 

(1)  View  that  Lessor  is  not  Liable.— Where  there  is  active  fraud 
or  concealment,  there  is  but  little  question  of  liability.  There  ib, 
however,  no  little  conflict  as  to  whether  actual  fraud  or  concealment 
is  necessary.  According  to  one  view,  it  must  be  shown  that  at  the 
time  of  the   lease  the  landlord   had   actual   knowledge   of  the   defect 

vhich  occasioned  the  injury  in  order  to  render  him  liable  therefor: 
See  Coke  v.  Gutkese,  80  Ky.  598,  44  Am.  Rep.  499;  Gwinnell  v,  Eamer, 
L.  E.  10  Com.  P.  658,  32  L.  T.  835  (as  explained  in  Ingeversen  v. 
Eankin,  47  N.  J.  L.  18,  54  Am.  Eep.  109.  See,  however,  explanation 
contra  in  Borman  v.  Sandgren,  37  111.  App.  160.) 

(2)  View  that  Lessor  is  Liable— General  Eule.— The  weight  of 
authority  does  not,  however,  seem  to  sustain  such  a  rigid  restriction 
of  the  landlord's  liability.  Judge  Thompson,  in  Dyer  v.  Eobinson,  110 
Fed.  99,  says:  "If  the  lessors,  knowing  the  defect,  conceal  it— if 
they  practice  a  deceit  upon  the  lessees— they  are  responsible;  but  somo 
of  the  authorities  hold  that  in  cases  of  fraud  and  deceit  the  fraud  and 
deceit  must  be  active;  that  there  must  be  a  purpose  and  intention 
to  deceive,  to  mislead,  to  misrepresent.  I  prefer,  however,  to  take  the 
broad  ground,  which  I  think  the  authorities  sustain,  that  in  such  a 
case  a  duty  is  cast  upon  the  lessors  to  disclose  the  defect,  and  if  tliey 
fail  to  do  so,  they  are  liable  for  injurious  consequences." 

In  Willcox  V.  Hines,  100  Tenn.  538,  66  Am.  St.  Eep.  770,  46  S.  W. 
297,  which  while  it  is  an  action  by  a  tenant  (and  not  by  a  third  per- 
son) against  the  landlord,  involves  the  same  principles  as  where  a  third 
person  of  the  class  now  under  consideration  is  the  plaintiff,  the  follow- 
ing language  is  used  in  this  connection.  "It  is  insisted,  however,  that 
in  such  cases  of  hidden  defects  there  is  no  liability  in  the  absence 
of  actual  knowledge  on  the  part  of  the  landlord,  and  fraud  and 
deceit  practiced  by  him.  The  case  of  Hines  v.  Willcox,  96  Tenn. 
332,  34  S.  W.  420,  heretofore  reported,  goes  one  step  further  than  this, 
and  holds  the  landlord  liable,  not  only  if  he  has  actual  knowledge, 
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but  also  if  by  the  exercise  of  reasonable  care  and  diligence  he  could 
have  such  knowledge,  and  it  is  only  upon  this  latter  proposition  that 
tliere  is  any  difference  of  opinion.  Hence,  it  is  strenuously  insisted  that 
no  active  duty  devolves  upon  the  landlord  to  ascertain  such  hidden 
defects  and  dangers,  and,  in  the  absence  of  actual  knowledge,  the 
landlord  will  not  be  liable  for  any  damages.  The  logic  of  this  posi- 
tion is  that  a  landlord  is  under  no  obligation  to  know  anything  about 
the  condition  of  hia  premises,  whether  they  are  dangerous  or  safe, 
whether  habitable  or  a  nuisance,  and  so  long  as  he  keeps  himself 
ignorant,  either  intentionally  or  negligently,  he  cannot  be  held  lia- 
ble for  any  damages  resulting  from  the  dangerous  condition  of  the 
property  when  leased.  But  if,  by  accident  or  examination,  he 
becomes  aware  that  a  secret  defect  does  exist,  then  he  is  liable  if 
he  failed  to  disclose  it.  Under  this  ruling  the  landlord  is  placed  in 
the  better  condition  the  more  negligent  and  inattentive  he  is,  and 
a  premium  is  put  upon  his  ignorance." 

Accordingly,  it  is  held  in  this  and  a  number  of  other  cases  that 
a  landlord  who  lets  defective  premises  is  liable  to  third  persons  law- 
fully on  the  premises,  and  who  sustain  injuries  from  such  defects, 
whenever  he  knew  at  the  time  of  the  lease,  or  by  the  exercise  of 
reasonable  diligence  might  have  known,  of  the  defect  in  question: 
Barnum  v.  Sandgren,  37  111.  App.  160;  Metzger  v.  Schultz,  16  Ind. 
App.  454,  59  Am.  St.  Eep.  32.3,  43  N.  E.  886,  45  N.  E.  619;  Albert  v. 
State,  66  Md.  325,  59  Am.  Eep.  159;  Stenberg  v.  Wilcox,  96  Tenn. 
163,  33  S.  W.  917;  Willcox  v.  Hines,  100  Tenn.  524,  66  Am.  St.  Rep. 
761,  45  S.  W.  781  (also  cases  there  cited  and  monographic  note,  66 
Am.  St.  Eep.  785-789);  Dyer  v.  Robinson,  110  Fed.  99.  Contra,  sea 
O'Malley  v.  25  Associates,  178  Mass.  555,  60  N.  E.  387. 

In  accordance  with  this  theory  it  was  held,  in  Reichenbacher  v. 
Pahmeyer,  8  111.  App.  217,  that  an  employe  of  the  tenant  might  re- 
cover from  the  lessor  where  he  was  injured  by  the  fall  of  a  chande- 
lier, negligently  hung  in  the  barroom  of  a  hotel,  the  court  conceding 
that  there  was  no  breach  of  any  implied  warranty  as  to  the  safely 
of  the  premises  demised,  but  placing  the  case  upon  the  principle  that 
the  lessor  had  failed  to  exercise  due  care  "where  it  was  his  duty  to 
use  ordinary  care  out  of  respect  to  the  rights  of  others  liable  to  be 
tliereby  directly  involved":  See,  also,  Stenberg  v.  Wilcox,  96  Teim. 
163,  33  S.  W.  917  (defective  porch);  Dyer  v.  Robinson,  110  Fed.  99 
(fall  of  ceiling  in  opera-house)  ;  Anderson  v.  Hayes,  101  Wis.  538,  70 
Am.  St.  Eep.  930,  77  N.  W.  891  (defective  elevator);  Borman  v. 
Sandgren,  37  111.  App.  160  (defective  rail  to  area).  Compare,  also, 
Learoyd  v.  Godfrey,  138  Mass.  315  (police  officer,  in  discharge  of 
duties,  injured  by  defect  in  passageway). 

(3)     Where  Intended  Use  is  Public— Wharves,  Piers,  etc.— A  more 

frequent  application  of  this  rule  that  a  landlord  who  knows,  or  who 

by  the   exercise   of   reasonable   care  might   know,   of   defects   in   his 

premises,  will  be  liable  for  the  injurious  consequences  should  he  fail 
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to  disclose  them  to  the  lessee  is  in  that  class  of  cases  where  the  use 
which  the  lessor  knows  the  premises  are  to  be  put  to  is  a  public  one, 
as  in  the  case  of  a  wharf,  pier,  etc. 

Here,  as  in  other  cases,  the  lessor  is  not,  in  the  absence  of  express 
agreement  to  that  effect,  bound  to  make  repairs  of  the  premises,  which 
repairs  become  necessary  only  after  the  tenant  has  taken  possession: 
Clancy  v.  Byrne,  56  N.  Y.  129,  15  Am.  Eep.  391;  nor  is  he  bound  to 
repair  even  where  he  has  covenanted  to  do  so,  or  is  bound  to  do  so 
by  statute,  until  notice  of  the  defect  has  been  given  him,  or  he  is  in 
some  manner  put  upon  notice  thereof:  Ocean  S.  S.  Co.  v.  Hamilton, 
112  Ga,  901,  38  S.  E.  204.  Nor  is  the  owner  of  a  wharf,  any  more 
than  the  owner  of  other  property,  an  insurer  of  its  safety,  and  al- 
though defects  may  have  existed  at  the  time  of  the  lease,  his  liability 
rests  upon  proof  of  negligence,  and  he  is  not  responsible,  in  the  ab- 
sence of  proof  that  he  knew  of  such  defect,  or  by  the  exercise  of  rea- 
sonable care  might  have  known  thereof:  State  v.  Boyce,  73  Md.  469, 
21  Atl.  322.  These  are  merely  applications  of  principles  already  dis- 
cussed. 

When,  however,  the  defect  not  only  existed  at  the  date  of  the  con- 
tract of  letting,  but  was  then  such  that  the  owner  knew,  or  in  the 
exercise  of  reasonable  care  should  have  known,  of  it,  the  authorities 
are  uniform  in  holding  that  it  is  negligence  in  him  to  let  the  wharf 
in  such  defective  condition:  Albert  v.  State,  66  Md.  325,  59  Am.  Rep. 
159,  7  Atl.  697;  Swords  v.  Edgar,  59  N.  Y.  28,  17  Am.  Rep.  295; 
Moody  v.  City  of  New  York,  43  Barb.  282,  34  How.  Pr.  288;  Joyce 
V.  Martin,  15  R.  I.  558,  10  Atl.  620.  See,  also,  Clancy  v.  Byrne,  56 
N.  Y.  129,  15  Am.  Rep.  391;  State  v.  Boyce,  73  Md.  469,  21  Atl.  322. 
(As  to  whether  one  who  buys  or  receives  as  devisee  a  defective 
wharf,  subject  to  a  lease,  is  liable,  see  Ahem  v.  Steele,  115  N.  Y.  203, 
12  Am.  St.  Rep.  778,  22  N.  E.  193,  and  monographic  note  to  Leahan 
v.  Cochran,  86  Am.  St.  Rep.  508-523.)  In  all  of  these  cases  stress  is 
laid  upon  the  nature  of  the  use  to  which  the  premises  were  to  be  put. 

(4)  Public  Halls,  etc. — The  same  considerations  are  held  to  con- 
trol where  the  use  for  which  the  premises  are  let  is  that  of  a  public 
exhibition,  meeting,  etc.  Here,  again,  there  cannot  be  a  recovery 
figainst  the  lessor  unless  negligence  on  his  part  is  shown:  Edwards  v. 
New  York  etc.  R.  R.  Co.,  98  N.  Y.  245,  50  Am.  Rep.  659;  Bard  v.  New 
York  etc.  R.  R.  Co.,  10  Daly,  520.  The  nature  of  such  intended  use, 
however,  is  held  to  make  it  negligence  for  a  lessor  to  lease  such  prem- 
ises where  he  has  knowledge  of  their  defective  condition,  or  by  rea- 
sonable diligence  would  obtain  such  knowledge:  See  Oxford  v. 
Leathe,  165  Mass.  254,  43  N.  E.  92;  Fox  v.  Buffalo  Park,  21  App.  Div. 
321,  47  N.  Y.  Supp.  788,  affirmed  in  163  N.  Y.  559,  57  N.  E.  1109. 
See,  also.  Camp  v.  Wood,  76  N.  Y.  92.  Compare,  also,  Copley  v.  Balls, 
9  Kan.  App.  465,  60  Pac.  656  (dangerous  excavation  on  premises 
leased  for  hotel  purposes.  Here,  however,  the  defect  was  known  to 
the  lessor  at  the  time  of  the  demise). 
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(5)  Public  Nature  of  Intended  Use— Effect  of.— In  the  cases  we 
have  just  considered  the  courts  seem  to  regard  the  circumstance  that 
the  property  has  been  let  for  a  purpose  which  contemplates  its  use 
by  the  public  as  one  which  makes  of  these  cases  a  class  peculiar  in 
itself  and  forming  an  exception  to  the  general  rule  of  caveat  emp- 
tor. "There  are  cases,"  it  is  said  in  Sterger  v.  Van  Sicklen,  132  N. 
Y.  499,  28  Am.  St.  Eep.  594,  30  N.  E.  987,  "where  the  use  to  which 
an  owner  of  property  puts  it  is  of  such  a  public  character  that  he  is 
bound  to  observe  reasonable  care  in  keeping  it  in  such  condition  as 
to  save  liarmless  those  who  are  invited  to  come  on  it  for  the  benetit 
and  profit  of  the  owner"  (distinguishing  in  this  way  the  wharf  cases 
already  considered).  In  Fox  v.  Buffalo  Park,  21  App.  Div.  321,  47 
N.  Y.  Supp.  788,  affirmed  in  163  N.  Y.  559,  57  N.  E.  1109,  this  idea  is 
even  more  forcibly  expressed  with  especial  reference  to  premises  let 
for  public  exhibitions.  "While  it  is  undoubtedly  true,  in  ordinary 
cases,  in  the  leasing  of  buildings  that  there  is  no  implied  warranty 
on  the  part  of  the  lessor  that  the  buildings  are  fit  and  safe  for  the 
purposes  for  which  they  are  leased,  the  rule  is  different  in  regard  to 
buildings  and  structures  in  which  public  exhibitions  and  entertain- 
ments are  designed  to  be  given,  and  for  admissions  to  which  the 
lessors  directly  or  indirectly  receive  compensation.  In  such  cases  the 
lessors  or  owners  of  the  buildings  or  structures  hold  out  to  the  pub- 
lic that  the  structures  are  reasonably  safe  for  the  purposes  for  which 
they  are  let  or  used,  and  impliedly  undertake  that  due  care  has  been 
exercised  in  the  erection  of  the  buildings":  Citing  Francis  v.  Cock- 
rell,  L.  E.  5  Q.  B.  184;  Swords  v.  Edgar,  59  N.  Y.  28,  17  Am.  Rep.  295^ 
Camp  V.  Wood,  76  N.  Y.  92,  32  Am.  Rep.  282;  Beck  v.  Carter,  68  N. 
Y.  283,  23  Am.  Rep.  175;  Grote  v.  Railroad  Co.,  2  Ex.  251;  Campbell 
V.  Portland  Sugar  Co.,  62  Me.  552,  16  Am.  Eep.  503;  Wendell  v.  Bax- 
ler,  12  Gray,  494. 

It  may  well  be  that  due  diligence  and  care  require  greater  exer- 
tions where  the  premises  are  to  be  used  by  the  public  than  where  they 
are  let  for  purely  private  purposes,  and  where,  therefore,  no  great 
multitudes  are  to  be  anticipated.  But  it  is  not  believed  that  any 
distinction  should  properly  exist  so  far  as  the  requirement  of 
reasonable  diligence  is  concerned,  between  cases  where  the  premises 
are  to  be  used  for  public  purposes  and  where  they  are  to  be 
used  for  private  purposes.  "In  the  one  case  we  have  an  instance  of 
a  quasi  public  nuisance,  in  the  other  of  a  quasi  private  nuisance.  But 
the  obligation  not  to  expose  the  individual  to  danger  is  the  same  as 
that  not  to  expose  the  public  to  danger One  is  where  the  dan- 
ger is  to  the  individual;  the  other  when  it  is  to  a  number  of  indi- 
viduals, or  to  the  entire  public":  Willcox  v.  Hines,  100  Tenn.  538,  60" 
Am.  St.  Rep.  770,  46  S.  W.  297. 

(6)  Where  Intended  Use  is  Not  Public— Nor  has  the  principle  been 
always  restricted  to  cases  in  which  the  intended  use  of  the  premises 
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was  a  public  one  in  the  sense  that  the  public  generally  were  invito^ 
thereto.  In  Godley  v.  Hagerty,  20  Pa.  St.  387,  59  Am.  Dec.  731,  it 
appeared  that  Godley  had  erected  a  building,  "loosely,  carelessly,  un- 
skillfuUy  and  negligently,  and  of  such  insufficient  and  improper  ma- 
terials" that  it  fell  on  a  laborer  working  thereon.  The  building  had 
been  built  for  use  as  a  United  States  bonded  warehouse,  and  had 
been  leased  to  the  government  for  that  purpose  prior  to  the  accident. 
The  court  held  the  defendant  liable  for  the  injuries  to  plaintiflf. 
Woodward,  J.,  delivering  the  opinion:  "AVe  care  not  how  distinctly 
it  is  understood  that  when  a  man  erects  a  building  to  rent  the  law 
requires  a  reasonable  share  of  that  regard  for  human  life  which  ho 
is  sure  to  manifest  when  he  builds  for  his  own  inhabitance.  If  he 
will  build,  as  is  charged  and  found  in  this  case,  'loosely,  carelessly, 
unskillfully  and  negligentlj','  and  with  'insufficient  and  improper 
materials,'  whereby  the  innocent  and  unsuspecting  are  injured,  let 
liim  respond  in  damages.  He  is  bound  to  employ  reasonable  skill 
and  diligence  in  the  erection  of  his  building,  regard  being  had  to 
the  uses  and  purposes  for  which  it  was  designed." 

Carson  v.  Godley,  26  Pa.  St.  Ill,  67  Am.  Dec.  404,  was  an  action 
arising  out  of  the  same  facts,  except  that  the  injury  complained  of 
was  the  destruction  of  a  large  quantity  of  sugar  which  was  in  the 
warehouse  at  the  time  of  its  collapse.  Woodward,  J.,  again  deliv- 
ered the  opinion  of  the  court,  and  after  showing  Godley  v.  Hagerty, 
20  Pa.  St.  387,  59  Anij  Dec.  731,  to  be  indistinguishable  on  principle 
from  the  case  at  bar,  and  expressly  denying  that  any  liability  could 
be  predicated  upon  an  implied  warranty  as  to  the  safety  of  the  prem- 
ises or  their  propriety  for  the  intended  use,  reaffirmed  the  doctrine 
of  the  Hagerty  case,  and  held  the  defendant  liable.  "The  under- 
lying principle  of  this  case  is  found  in  that  great  maxim  of  the  com- 
mon law.  'Sic  utere  tuo  ut  alienum  non  laedas. '  This  is  a  prin- 
ciple of  universal  obligation,  and  it  attended  Mr.  Godley  when  he 
undertook  to  cover  his  lot  in  Granite  street  with  storehouses  for  the 
use    of   his   tenants." 

In  Jaffe  v.  Harteau,  56  N,  Y.  398,  15  Am.  Eep.  438,  it  is  attempted 
to  distingiiish  Godley  v.  Hagerty,  20  Pa.  St.  387,  59  Am.  Dec.  731, 
as  being  "disposed  of  upon  the  particular  facts  of  the  case,"  and  it 
is  said  that  such  importance  as  was  attached  in  the  Ponnsvlvnuir 
case  to  the  fact  that  the  building  was  erected  by  the  defendant  "may 
have  boon  regarded  as  proper  in  that  case  as  tending  to  show  him 
guilty  of  fraud."  However  proper  such  a  theory  might  have  been 
in  Godley  v.  Hagerty,  20  Pa.  St.  387,  59  Am.  Dec.  731,  it  was  not 
tiio  theory  upon  which  the  declaration  proceeded  or  the  opinion  was 
rendered.     Not  fraud,  but  negligence,  was  the  basis  of  that  decision. 

(7)  Covenant  by  Lessee  to  Repair.  — Whether,  when  promises  are 
defective  at  the  time  of  the  demise,  and  tlie  lessor  knows,  or  should 
know,  of  such  defect,  he  is  relieved  of  the  imputation  of  negligence 
bv  a  contract  with  the  lessee  that   the   latter  shall  repair,   is  a  ques- 
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tion  upon  which  the  authorities  are  not  entirely  harmonious.  Pretty 
V.  Bickinore,  L.  R.  8  Com.  P.  401,  28  L.  T.  704,  21  Week.  Rep.  733, 
followed  in  Gwinnell  v.  Eames,  L.  R.  10  Com.  P.  G58,  32  L.  T.  83.'> 
(compare,  also,  Leonard  v.  Btorer,  115  Mass.  86,  15  Am.  Rep.  70),. 
I'.old  the  affirmative  of  the  proposition,  and  under  the  view  of  those 
oases  the  covenant  of  the  tenant  to  repair  relieves  the  landlord  of 
responsibility.  The  better  view,  however,  and  that  taken  by  the 
weight  of  authority  is  opposed  to  this.  As  is  said  in  Swords  v. 
Edgar,  59  N.  Y.  28,  17  Am.  Rep.  295:  "The  covenant  ia  a  means  by 
which  the  lessor  may  reimburse  himself  for  any  damages  in  which 
he  is  cast  by  reason  of  his  liability.  But  it  is  an  act  and  obligation 
between  himself  and  another,  which  does  not  remove  nor  suspend 
that  liability.  It  is  not  so  that  a  person  upon  whom  there  rests  a 
duty  to  others  may,  by  an  agreement  solely  betw^een  himself  and  a 
third  person,  relieve  himself  from  the  fulfillment  of  his  duty.  Surely 
an  ineffectual  attempt  to  fulfill  it  would  not;  as  if  in  this  cnse  in- 
sufficient repair  of  the  pier  had  been  made  by  a  builder,  who  had 
contracted  with  the  lessor  to  do  all  that  was  needful  to  make  the 
pier  secure  for  all  comers.  A  covenant  taken  from  a  lessee,  to  keep 
in  order  and  repair,  is  no  more  effectual  than  a  contract  with  a 
builder  to  the  same  end.  Both  may  afford  an  indemnity  to  the 
lessor,  but  neither  can  shield  him  from  liability."  And  while  in 
the  case  from  which  the  quotation  is  made,  the  view  that  one  wl)0 
leases  a  pier  in  a  defective  condition  was  liable  to  one  injured  in 
consequence,  was  sustained  by  a  bare  majority  of  the  judges,  "all 
concur  in  the  proposition  that  if  defendants  are  liable,  the  covenant 
of  their  lessees  to  repair  would  not  shield  them  from  liability."  To 
the  same  effect,  see  Ingwersen  v.  Rankin,  47  N.  J.  L.  18,  54  Am.  Rep. 
109;  Ahern  v.  Steele,  115  N.  Y.  203,  12  Am.  St.  Rep.  778,  22  X.  E. 
193;  Moody  v.  City  of  New  York,  43  I'.arb.  282,  34  How.  Pr.  2SS.  See. 
also,  Nugent  v.  Boston  etc.  R.  Co.,  80  Me.  G2,  12  Atl.  797,  C  Am.  St. 
Rep.   161;   and  post,  IJ,   b,   5,  M. 

(8)  Inconsistency  of  View  that  Lessor  is  Liable  With  Doctrine  of 
Caveat  Emptor.— It  is  a  question  which  has  given  rise  to  no  little 
discussion  and  to  considerable  disagreement  among  the  authorities, 
whether  and  to  what  extent  the  class  of  cases  just  considered  [\n 
which  lessors  of  unsafe  or  unfit  premises  are  held  liable  as  for  neg- 
ligence to  third  persons  lawfully  on  the  premises  for  resultant  in- 
juries) conflicts  with  the  well-settled  rule  that  a  lessor  of  ]ireniiso3 
does  not,  by  making  the  lease,  impliedly  warrant  that  they  are  sat'^ 
or  fit  for  any  purpose  whatever.  These  cases  hold,  as  we  have  seen, 
that  one  who  leases  premises  which  are  so  defective  as  to  be  dan- 
gerous, and  who  knows,  or  should  know,  of  this,  is  guilty  of  negli- 
gence, and  responsible  for  the  consequences,  and  on  the  same  prin- 
ciple that  one  who,  knowingly  or  negligently,  leases  premises  unfit 
for  the  purpose  for  which  he  knows  they  are  to  be  employed,  may 
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likewise  be  held  responsible  to  third  persons  for  injuries  to  the  per- 
sons or  property  of  third  parties  lawfully  on  the  premises.  What, 
then,  becomes  of  the  rule  of  caveot  emptor  and  the  theory  that  there 
is  no  implied  warranty  of  the  safety  or  fitness  of  the  promises? 

It  is  true  that  the  cases  in  which  this  liability  predicated  upon 
negligence  is  laid  down  uniformly  recognize  the  rule  that  there  is 
no  implied  warranty,  and  point  out  that  they  proceed,  not  upon 
the  theory  of  a  breach  of  any  contract,  but  upon  the  "liability  for 
personal  misfeasance,  which  runs  through  all  relations  of  individuals 
to  each  other":  Willcox  v.  Hines,  100  Tenn.  538,  66  Am.  St.  Eep. 
770,  46  S.  W.  297,  It  is,  however,  equally  true  that  the  cases  which 
apply  the  doctrine  of  "caveat  emptor"  and  "no  implied  warranty 
of  safety  or  fitness"  to  the  case  of  a  demise  of.  real  property,  in 
most  cases,  were  intended  to  deny  the  liability  of  the  lessor  in  such 
cases  whether  upon,  contract  or  in  tort.  "No  doubt  a  duty  to  take 
reasonable  care  to  secure  reasonable  safety  might  be  imposed  upon 
landlords  on  grounds  of  policy,  irrespective  of  the  condition  at  the 
■date  of  the  lease.  But  we  see  no  sufficient  reason  for  departing 
from  the  general  rule  when  we  consider  the  relation  of  landlord 
and  tenant  from  the  point  of  view  of  contract,  and  if  there  is  no 
implied  undertaking  to  give  the  tenant  more  than  he  hires,  we  can 
see  no  ground  for  holding  a  landlord  liable  in  tort  for  not  making 
the  same  improvement,  or  for  not  mentioning  what  he  did  not 
know":  Holmes,  C.  J.,  in  O'Malley  v.  25  Associates,  178  Mass.  555, 
€0  N.  E.  387  (disapproving  Willcox  v.  Hines,  100  Tenn.  538,  66  Am. 
St.  Eep.  770,  46  S.  W.  297). 

AVhile,  therefore,  the  cases  recognizing  the  liability  of  a  lessor 
for  negligence  in  leasing  premises,  of  whose  defective  condition  or 
unfitness  he  knows,  or  by  the  exercise  of  care  would  know,  profess 
to  recognize  the  rule  of  caveat  emptor,  and  to  be  consistent  with  the 
cases  in  which  it  is  applied;  and  while,  also,  in  some  of  the  cases 
which  apply  the  rule  that  there  is  no  implied  warranty  of  safety  cr 
fitness,  expressions  are  to  be  found  which  recognize  a  possible  lia- 
bility predicated  upon  negligence,  and  independent  of  the  contract 
(see  Willcox  v.  Hines,  100  Tenn.  538,  66  Am.  St.  Eep.  770,  46  S.  W. 
297),  it  is  undoubtedly  true  that  the  view  of  the  cases  recognizing 
the  liability  as  for  negligence  are  in  a  measure  opposed  to  thosn 
which  apply  the  doctrine  of  caveat  emptor.  The  conflict  is  one  of 
tendency  rather  than  of  actual  decision  in  many  cases,  but  in  tho 
one  class  of  cases  the  tendency  is  to  hold  that  a  tenant  and  thosd 
in  privity  with  him  assume  all  risks  arising  from  defective  condi- 
tions or  the  unfitness  of  the  premises  at  the  time  of  the  lease;  while 
in  the  other  a  duty  of  active  vigilance  to  ascertain  the  condition 
of  the  premises  is  imposed  upon  the  lessor. 

Where  the  defect  is  patent,  under  the  cases  applying  the  general 
rule  of  caveat  emptor,  there  is,  it  is  generally  held,  no  liability  in 
the  lessor.     Where  the  theory  of  negligence  is  recognized,  it  is  said 
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that  the  same  result  is  reached  by  the  theory  of  contributory  negli- 
gence. "When  the  landlord  and  tenant  exercise  the  same  care,  and 
have  equal  opportunities  for  examination,  there  is  no  ground  of  lia- 
bility on  the  part  of  the  landlord  to  the  tenant,  inasmuch  as  the 
negligence  of  the  landlord  is  neutralized  in  its  effect  by  the  negli- 
gence of  the  tenant,  and  the  ordinary  rule  of  contributory  negligence 
by  the  injured  party  applies  to  defeat  any  recovery  by  the  tenant": 
AVillf-ox  V.  Hines,  100  Tenn.  538,  66  Am.  St.  Rep.  770,  46  S.  W.  297. 

Where  the  defect  is  hidden  or  secret  and  actually  known  to  the 
lessor,  the  latter  would  be  liable  under  either  theory,  since  this  would 
amount  to  what  is  regarded  by  the  authorities  as  fraud.  (See  supra, 
TI,  b,  4,  C.) 

Where,  however,  the  defect  is  secret,  and  is  not  actually  known 
to  the  lessor,  but  would  have  been  ascertained  by  the  exercise  of  rea- 
sonable diligence,  the  view^s  taken  by  the  two  lines  of  cases  are 
farthest  apart.  In  the  one,  a  duty  of  active  vigilance  is  enjoined 
upon  the  lessor;  in  the  other,  no  such  duty  is  recognized,  the  duty 
of  vigilance  being  held  to  lie  with  the  tenant  and  those  in  privity 
with  him,  his  licensees,  invited  guests,  employes,  etc. 

E.  Where  Lessee  Creates  the  Nuisance  or  Danger.— A  lessor  is 
uot,  as  we  have  already  seen,  the  principal  of  his  lessee  nor  respon- 
sible for  his  torts,  active  or  negligent  (II,  a),  or  for  his  failure  to 
keep  the  premises  in  repair  (II,  b,  2,  A).  On  the  same  principle,  he 
is  not  liable  to  a  person,  who,  as  servant,  licensee,  or  guest  of  the 
tenant,  is  lawfully  on  the  premises,  and  injured  by  a  source  of  dan- 
ger created  or  maintained  by  the  tenant  without  the  license  or  con- 
sent of  the  landlord.  A  lessor  is  not,  for  instance,  liable  as  such 
for  injuries  to  one  lawfully  on  the  premises,  resulting  from  the  bito 
of  a  vicious  dog  kept  by  the  tenant:  Jennings  v.  D.  G.  Burton  Co., 
73  Hun,  545,  26  N.  Y.  Supp.  151;  or  from  defective  improvements 
(partitions  in  a  hotel),  erected  by  the  lessee  during  the  term:  Glass 
V.  Colman,   14  Wash.  635,  45  Pac.   310. 

F.  Improper  Use  of  Premises  by  Lessee.— Nor  is  the  lessor  re- 
sponsible to  third  persons  injured  on  the  leased  premises  by  reason 
of  his  tenant's  negligent  or  improper  use  of  the  property  demised. 
Where,  therefore,  a  door  opening  into  space  is  furnished  with  proper 
locks,  if  the  tenant  negligently  permits  it  to  remain  open,  and  a 
person  walks  out  of  such  door  and  is  injured,  the  landlord  is  not 
responsible:  De  Graffenried  v.  Wallace,  2  Ind.  Ter.  657,  53  S.  W.  452; 
Handyside  v.  Powers,  145  Mass.  123,  13  N.  E.  462  (door  opening  into 
elevator  shaft);  Texas  Loan  Agency  v.  Fleming,  92  Tex.  458,  49  S. 
W.  1039,  reversing  18  Tex.  Civ.  App.  668,  46  S.  W\  63.  Compare 
Camp  V.  Wood,  76  N.  Y.  92  (hall  let  for  public  entertainment).  So 
a  lessor  is  not  responsible  for  the  failure  of  his  tenant  to  properly 
light  a  walk  at  night:  Mellen  v.  Morrill,  126  Mass.  545,  30  Am.  Rep. 
695;  or  a  stairway:  Ever  v.  Jordan,  111  Mo.  424,  33  Am.  St.  Rep. 
543,  19  S.  W.  1095,  where  a  guest  of  the  tenant  is  injured   thereon 
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and  the  premises  were  safe  in  the  daytime.  On  the  same  principle 
there  can  be  no  recovery  against  the  landlord  by  a  third  person  for 
injuries  received  from  the  failure  of  the  tenant  to  cover  a  hole  in  the 
floor,  where  tlio  liole  was  used  by  the  tenant  in  his  business:  (InM- 
well  V.  Slade,  156  Mass.  84,  30  N.  E.  87  (to  the  same  eflPect,  soe  Dood 
V.  Rothschild,  31  Misc.  Rep.  721,  65  N.  Y.  Supp.  214  [hole  in  cellar 
left  uncovered  by  tenant]);  nor  will  a  lessor  of  a  mine  be  responsible 
to  a  servant  of  the  lessee  for  injuries  received  by  reason  of  the 
lessee's  impro])er  method  of  working  the  mine:  Samuelson  v.  Cleve- 
land etc.  Min.  Co.,  49  Mich.  164,  43  Am.  Rep.  456.  In  these  cases, 
the  premises  were  safe,  if  properly  managed  and  used,  and  for  tlie 
improper  or  negligent  acts  of  the  tenant  in  these  respects,  the  land- 
lord is  in  no  way  answerable, 

G.     Where  Lessor  Retains  Control  of  Poi-tion  of  Premises. 

(1)  In  General. — In  considering  the  liability  of  a  lessor  to  third 
persons,  it  has  been  assumed  in  the  above  discussion  that  the  premises 
were  in  the  possession  of  the  tenant.  A  landlord  may,  however, 
while  renting  promises,  reserve  certain  parts  thereof  for  his  own 
use  and  retain  them  under  his  own  control.  Thus,  it  is  held  that 
if  a  landlord  leases  premises  on  which  he  has  machinery  for  trans- 
mitting power  to  adjoining  buildings,  he  will  be  deemed  to  retain 
control  of  that  portion  of  the  premises  in  which  the  machinery  is. 
If  he  permits  an  unguarded  revolving  shaft  to  be  upon  the  premises, 
and  uses  it  for  transmitting  power  to  adjacent  premises,  "the 
responsibility  rests  with  him  to  see  that  no  injury  results  to  those 
having  rights  there  by  reason  of  the  manner  in  which  such  portion 
of  the  premises  is  occupied  or  used;  and  if  he  puts  dangerous  ma- 
chinery thereon,  it  is  his  duty  to  fence  it,  or  use  other  proper  means 
to  protect  those  rightly  in  its  vicinity."  If  he  fails  to  use  such 
reasonable  care,  and  a  person  rightly  on  the  premises  (as  an  employ^ 
of  the  tenant)  is  injured,  the  lessor  is  liable:  Davis  v.  Pacific  Power 
Co.,  107  Cal.  563,  48  Am.  St.  Rep.  156,  40  Pac.  950.  To  the  same 
effect  see  Poor  v.  Sears,  154  Mass.  539,  26  Am.  St.  Rep.  272,  28  A'. 
E.  1046.  The  case  is  one  involving  only  incidentally  the  liability 
of  a  lessor  to  third  persons  lawfully  on  the  premises.  The  liability 
is  that  of  any  owner  in  possession  of  dangerous  premises  to  one  right- 
fully on  the  premises,  and  the  relation  of  landlord  and  tenant  is  im- 
portant only  as  it  shows  the  right  of  those  in  privity  with  the  ten- 
ant to  be  on  or  near  the  dangerous  premises. 

(2)  Common  Passageways,  etc.— The  most  frequent  case,  however, 
in  which  is  raised  the  question  of  the  liability  of  a  lessor  of  prem- 
ises to  third  persons  injured  on  the  portions  of  the  premises  within 
the  control  of  the  lessor,  is  where  premises  are  let  to  several  tenants, 
each  occupying  different  portions,  but  all  enjoying  or  using  certain 
portions  in  common,  such  as  the  halls,  stairways,  etc.,  of  tenement  or 
apartment   houses. 
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Such  portions  of  dcMiiisod  prcniisos,  while  used  in  eommon  by  all 
tenants  are  in  the  exclusive  control  of  none.  As  to  them,  therefore, 
the  landlord  is  held  to  be  in  control,  and  owes  to  his  tenants  and 
those  lawfully  on  the  premises  as  the  servants,  quests,  customers,  etc., 
of  the  tenants,  the  duty  of  exercising  reasonable  care  and  diligence 
to  keep  such  parts  in  safe  condition.  The  common  passageways  and 
the  approaches  of  stairways  in  houses  let  to  several  tenants  are 
within  this  rule,  and  for  failure  to  exercise  reasonable  diligence  to 
keep  them  in  repair  and  safe,  he  is  liable  to  guests,  etc.,  of  the  ten- 
ant injured  in  consequence:  Leydecker  v.  Brintnall,  158  Mass.  29i', 
33  N.  E.  399.  This  general  rule  is  admitted  in  Harkin  v.  Crumble, 
46  N.  Y.  Supp.  453,  20  Misc.  Eep.  568  (see  S.  C,  14  ]\Iisc.  Rep.  439. 
35  N.  Y.  Supp.  1027);  but  the  landlord  was  there  held  not  liable  on 
the  ground  that  the  injury  was  caused  by  the  accumulation  of 
smooth  ice,  and  that  in  analogy  to  similar  cases  on  the  public  high- 
way, the  landlord  was  under  no  duty  to  remove  ice  which  was  dan- 
gerous because   smooth   and    slippery. 

(3)  Stairways  Used  in  Comraon  by  Several  Tenants.— Perhaps 
the  most  frequent  application  of  this  principle  is  where  the  defect 
complained  of  is  on  a  stairway  used  in  common  by  the  various  ten- 
ants. Where  the  defect  was  one  traceable  to  negligence  on  the  part 
of  the  lessor  in  keeping  such  common  stairway  in  repair  or  unob- 
structed, the  liability  of  the  landlord  to  third  persons  lawfully  on 
the  premises  is  clear:  Marwedel  v.  Cook,  154  Mass.  235,  28  N.  E. 
140;  Harrenson  v.  Jelley,  175  Mass.  292,  56  N.  E,  283;  Gillvon  v. 
Eeilly,  50  N.  J.  L.  26,  11  Atl.  481;  Gleason  v.  Boehm,  58  X.  J.  L. 
475,  34  Atl.  886;  McGinley  v.  Alliance  Trust  Co.,  168  Mo.  257,  66 
S.  W.  153;  Monteith  v.  Finkbeiner,  66  Hun,  633,  21  X.  Y.  Supp.  2SS ; 
Brady  v.  Valentine,  3  Misc.  Eep.  19,  21  X^.  Y.  Supp.  776;  Brugher  v. 
Buchtenkirch,  29  N.  Y.  App.  Div.  342,  51  X.  Y.  Supp.  464;  O 'Sullivan 
V.  Xorwood,  14  Daly,  286,  8  X.  Y.  St.  Rep.  388;  Heukel  v.  Murr,  31 
Uun,  28;  Miller  v.  Hancock,  2  Q.  B.  177,  4  R.  478,  69  L.  T.  214,  41 
Week.  Eep.  578.  In  Ganley  v.  Hall,  168  Mass.  513,  47  X.  E.  416, 
recovery  was  denied  on  the  ground  that  the  injured  person  was 
not  an  invited  guest  of  the  tenant,  but  a  mere  licensee. 

In  some  of  the  cases  a  distinction  is  suggested  between  the  lia- 
bility of  a  landlord  where  the  injury  results  from  a  defective  com- 
mon stairway  and  where  it  results  from  a  failure  to  keep  a  stair- 
way (otherwise  well  constructed  and  safe)  properly  lighted.  "Wheu 
it  comes  to  the  furnishing  of  artificial  light,  we  cannot  say,  as  a  gen- 
eral proposition,  that  they  [i.  e.,  lessors]  are  called  upon  to  furnish 
it.  In  cases  of  special  danger  from  unusual  construction,  or  by 
reason  of  traps  and  pitfalls,  the  rule  might  be  otherwise.  But  as 
to  ordinary  halls  and  stairways,  we  are  not  prepared  to  say  that  the 
owners  of  buildings  owe  any  duty  in  regard  to  lighting  the  same, 
to  the  persons  who  may  use  them":  Capen  v.  Hall,  21  R.  1.  364,  43 
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Atl.  S47  (citing  Zkluller  v.  Minken,  5  Misc.  Eep.  444,  26  X.  Y.  Supp. 
SOI,  and  cases  there  cited).  For  similar  language,  see  Gleason  v. 
Boehm,  58  N.  J.  L.  475,  34  Atl.  886;  Hilsenbeck  v.  Guhring,  m  N. 
Y.  674,  30  N.  E.  580.  See,  also,  Brugher  v.  Buchtenkirch,  29  N.  Y. 
App.  Div.  342,  51  N.  Y.  Supp.  464. 

The  cases,  so  far  as  they  hold  that  failure  to  light  a  hallway  is  not 
per  se  negligence,  and  that  mere  proof  of  an  accident  occurring  be- 
cause of  a  failure  to  light  the  halls  and  stairways  does  not  sustain 
an  allegation  of  negligence,  are  undoubtedly  correct.  Some  of  them, 
it  is  believed,  intend  to  go  no  further,  despite  the  general  language 
they  employ.  The  question  of  negligence  is,  however,  essentially 
one  of  fact,  and  dependent  upon  all  the  circumstances.  The  duty 
of  the  landlord  is  in  all  cases  one  of  reasonable  care,  and  no  hard- 
and-fast  lines  as  to  what  is  such  reasonable  care,  with  the  ordinary 
or  the  peculiar  nature  of  the  hall  or  stairway  as  the  criterion,  can 
be  laid  down.  In  Brugher  v.  Buchtenbirch,  29  App.  Div.  (N.  Y.) 
342,  51  N.  Y.  Supp.  464,  the  various  cases  are  reviewed,  and  the 
court  says:  "There  is  no  inconsistency  between  these  latter  cases 
and  the  ones  first  cited,  which  hold  that  the  landlord  is  under  no  ob- 
ligation to  keep  the  hallway  lighted;  for  both  are  but  applications 
of  the  same  general  rule  that  the  owners  of  property  are  bound  to 
use  reasonable  care  to  keep  such  portions  of  the  premises  as  are 
under  their  control,  in  such  condition  that  those  who  lawfully  go 
there  shall  not  be  exposed  to  danger":  See,  also,  Marwedel  v.  Cook, 
154  Mass.  235,  28  N.  E.  140.     Such  is  undoubtedly  the  true  rule. 

Since,  however,  the  liabilit}''  of  the  landlord  is  dependent  upon 
proof  of  negligence,  he  is  not  responsible  where,  notwithstanding 
due  care  on  his  part,  the  common  hall  or  stairway  has  been  ren- 
dered unsafe  by  the  fault  of  another,  whether  a  tenant  or  a  third 
person.  Such,  for  instance,  is  the  case  where  the  injury  occurs,  not 
from  a  defect  in  the  construction  or  lighting  of  the  premises,  but 
from  the  negligent  act  of  another  in  leaving  a  trapdoor  open  in  the 
hallway:  Jucht  v.  Behrcns;  7  N.  Y.  Supp.  195,  26  N.  Y.  St.  Kep. 
690;  Kaiser  v.  Ilirth,  36  N.  Y.  Super.  Ct.  (4  Jones  &  S.)  344,  46 
IIow.  Pr.  161.  The  only  negligence  in  such  a  case  is  that  of  a  per- 
son for  whose  acts  the  lessor  is  not  answerable. 

(4)'  Other  Instances. — The  principle  that  the  landlord  is  bound, 
as  to  third  persons  lawfully  on  the  premises,  to  employ  reasonable 
care  to  render  safe  such  portions  of  the  premises  and  the  appliances 
as  are  used  in  common  by  a  number  of  tenants,  is  by  no  means  con- 
fined in  its  application  to  cases  of  injuries  received  from  defective 
stairs  or  passageways.  It  has  been  applied  to  cases  of  platforms 
used  in  common  by  the  tenants  of  adjoining  stores,  all  of  which 
were  leased  by  defendant  to  the  various  tenants:  Keadman  v.  Con- 
way, 126  Mass.  374;  Coupe  v.  Piatt,  172  Mass.  458,  70  Am.  St.  Eep. 
293,  52  N.  E.  526;  to  a  roof  used  in  common  by  the  tenants  of  a 
tenement  house  as  a  place  over  which  to  dry  clothes:  Wilcox  v.  Zane, 
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167  MasB.  302,  45  N.  E.  923;  to  hoisting  apparatus  used  in  common 
by  the  tenants  of  several  flats,  where  a  person  delivering  goods  to 
one  of  such  tenants  was  injured:  O'Malley  v.  25  Associates,  170  Mas^. 
*71,  49  N.  E.  641  (compare,  however,  S.  C,  178  Mass.  555,  60  N. 
£.  387);  to  thfe  aisles  of  a  market,  where  stalls  were  rented  out  to 
various  dealers:  Washington  Market  Co.  v.  Clagett,  19  App.  D.  C. 
12;  to  a  clothes-pole  used  in  common  by  the  tenants  of  an  apart- 
ment house  (although  negligence  was  here  found  not  to  exist  and 
defendant  was,  therefore,  not  held  liable) :  Lenz  v.  Aldrich,  6  N.  Y. 
App.  Div.  178,  39  N.  Y.  Supp.  1022;  to  a  freight  elevator  used  in 
common  by  several  tenants:  Olson  v.  Schultz,  67  Minn.  494,  64  Am. 
St.  Rep.  437,  70  N.  W.  779.  See,  also,  Gordon  v.  Cummings,  152  Mass. 
513,  23  Am.  St.  Rep.  846,  25  N.  E.  978  (elevator  well  left  unguarded 
by  janitor  employed  by  lessor). 

The  numerous  cases  in  which  the  liability  of  a  landlord  for  in- 
juries received  by  a  third  person  from  defects  in,  or  from  the  negli- 
gent operation  of,  iin  elevator  in  office  buildings,  etc.,  will  not  be 
here  considered.  The  liability  there  springs,  not  from  his  position 
as  lessor,  but  from  the  negligent  or  improper  management  of  an  ap- 
pliance under  his  control.  In  this  connection  see,  however,  gen- 
eially,  tSpringer  v.  Ford,  189  111.  430,  82  Am.  St.  Rep.  464,  59  JS'. 
E.  953,  athrming  88  111.  App.  529;  Fisher  v.  Jansen,  30  111.  App.  91, 
affirmed  in  Springer  v.  Ford,  189  111.  430,  82  Am.  St.  Rep.  464,  59  N. 
K.  953;  Rhodius  v.  Johnson,  24  Ind.  App.  401,  56  N.  E.  942;  Stewart 
v.  Harvard  College,  12  Allen,  58;  GriUen  v.  Manice,  166  N.  Y.  188, 
82  Am.  St.  Rep.  630,  59  N.  E.  625,  reversing  62  N.  Y.  Supp.  364, 
47  App.  Div.  70;  Hubener  v.  Heide,  62  App.  Div.  368,  70  N.  Y.  Supp. 
1115;  Rutterman  v.  Ropes,  51  N.  Y.  Super.  Ct.  (19  Jones  &  S.)  25; 
Marker  v.  Mitchell,  54  Fed.  637,  and  monographic  note  to  Southern 
Bldg.  etc.  Assn.  v.  Dawson,  56  Am.  St.  Rep.  806-810,  on  the  liability 
ot  owners  of  elevators  used  for  passengers  or  emplo^-^s. 

(5)  Actual  Notice  of  Defect  Unnecessary. — We  have  already 
(supra,  507,  508)  considered  the  necessity  of  notice  to  the  landlord  of 
a  defect  needing  repair,  where  his  liability  is  sought  to  be  predi- 
cated on  a  covenant  by  him  to  repair.  Where  his  liability  is  based 
upon  his  duty  with  respect  to  portions  of  the  premises,  which,  be- 
ing used  by  several  tenants  in  common,  are  under  his  control,  the 
question  is  one  of  reasonable  care,  and  actual  notice  of  the  defect 
is  not  necessary.  His  duty  is  one  of  care,  and  ignorance  which  is 
the  result  of  failure  to  exercise  due  care  is  no  defense.  If,  there- 
fore, the  lessor  had  actual  notice  of  the  defect,  or  would  have  had 
notice  thereof  except  for  an  unreasonable  omission  to  ascertain  the 
condition  of  the  premises,  negligence  may  proj)erly  be  predicated 
upon  a  failure  to  remedy  the  defect;  Olson  v.  Sliultz,  67  i^linn.  494, 
64  Am.  St.  Rep.  437,  70  N.  W.  779;  Monteith  v.  Finkbeincr,  66  Hun, 
633,  21  N.  Y.  Supp.  288.  See,  also,  Hcnkcl  v.  Murr,  31  Hun,  28. 
Compare,  however,  O'Malley  v.  25  Associates,  178  Mass.  555,  60  N.  E. 
387. 
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5.     To    Strangers. 

A.  In  General.— We  come  now  to  a  consideration  of  the  liability 
of  a  lessor  of  real  property  to  such  third  persons  as  (unlike  the 
class  just  considered,  which  consisted  of  the  licensees,  servants, 
guests,  etc.,  of  the  tenant)  stand  strictly  upon  their  rights  as 
strangers,  (See  supra,  II,  b,  3.)  Such  are,  for  instance,  the  owners 
or  occupants  of  adjoining  premises  or  persons  lawfully  on  the  high- 
way. These  persons,  unlike  guests,  servants,  etc.,  of  the  tenant,  do 
not  derive  their  right  to  be  where  they  are  from  the  tenant,  and 
the  measure  of  the  duties  owing  by  the  landlord  to  them  is  not,  there- 
fore, the  same  as  that  of  his  duties  to  the  tenant. 

B.  For  Nuisance  Created  by  Lessee.— A  lessor  of  real  property 
is  not  liable  to  third  persons  of  this  class  for  injuries  arising  from 
a  nuisance  not  on  the  premises  at  the  time  of  the  lease,  but  which 
was  erected  or  created  by  the  tenant  alone  without  the  license  or 
consent  of  the  lessor.  If,  for  instance,  a  tenant  digs  a  ditch  and 
builds  a  dam  on  the  leased  premises,  the  effect  of  which  is  to  throw 
water  upon  tho  adjoining  premises,  the  landlord  cannot  be  held  re- 
sponsible therefor  in  the  absence  of  evidence  connecting  him  with 
the  acts  complained  of.  Mere  ownership  of  the  land  is  not  sufficient: 
Jansen  v.  Varnum,  89  111.  100.  See,  also.  Baker  v.  Allen,  66  Ark. 
271,  74  Am.  St.  Eep.  93,  50  S.  W.  511.  So,  if  a  structure  from  whirl, 
materials  are  blown  by  the  wind  to  the  street,  injuring  plaint iif, 
was  erected  by  the  lessee  of  the  premises  during  the  term  of  the 
lease,  and  was  under  such  lessee's  control,  the  lessor  is  not  re- 
sponsible: Uggia  v.  Brokaw,  79  N.  Y.  Supp.  244,  77  App.  Div.  Olu. 
If  a  building  erected  by  tenants  becomes  dangerous  by  reason  of  fire 
during  the  lease,  the  lessor  cannot  be  held  responsible  for  the  death 
of  a  person,  who,  while  lawfully  on  the  street,  is  killed  by  a  falling 
wall:  Grogan  v.  Broadway  Foundry  Co.,  87  Mo.  321.  In  these  cas-s 
the  nuisance  was  not  created  by  the  lessor,  nor  did  it  exist  at  ilie 
time  of  the  lease,  but  was  created  either  by  a  tenant  over  whom 
the  lessor  had  no  control,  or  arose  from  conditions  operating  during 
the  period  of  the  lease,  and  while  the  lessor  was  not  in  control  of 
the  premises:  See,  also,  Edgar  v.  Walker,  106  Ga.  454,  32  S.  E.  ;"^2 
(injury  to  adjoining  property  by  tenant  of  demised  premises  jior- 
Diitting  refuse  matter  accumulate);  Fleischner  v.  Citizens'  R'^al 
Estate  etc.  Co.,  2-5  Or.  119,  35  Pac.  174;  Vason  v.  City  of  Augiistu, 
S8  Ga.  542. 

C.  For  Misuse  of  Premises  by  Lessee.— The  same  considerations 
control  where  the  nuisance  is  occasioned  by  a  misuse  by  the  lessee  of 
the  premises,  or  of  appliances  which  were  thereon  at  the  time  of 
the  lease.  It  is  not  suflicient  to  render  a  lessor  liable  that  the  prem- 
ises leased  by  him  are  capable  of  a  use  which  will  prove  a  nuisance 
to  strangers.  "If  a  landlord  demise  premises  which  are  not  in  them- 
selves a  nuisance,  but  may  or  may  not  become  such,  according  to 
the  manner  in  which  they  are  used  by  the  tenant,  the  landlord  will 
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not  be  liable  for  a  nuisance  created  on  the  premises  by  the  tenant. 
He  is  not  responsible  for  enabling  the  tenant  to  commit  a  nuisance 
if  the  latter  should  think  proper  to  do  so.  [Citing  Owings  v.  Jones, 
9  Md,  308;  Eich  v.  Basterfield,  4  Com.  B.  805,  56  Eng.  Com.  L.  782.J 
Jn  such  a  case  it  may  be  said,  in  one  sense,  that  the  landlord  per- 
mitted the  tenant  to  create  the  nuisance,  but  not  in  such  a  sense 
as  to  render  him  liable":  Maenner  v.  Carroll,  46  Md.  193.  "The 
landlord  will  not  be  liable  for  the  use  of  the  premises  in  such  a  way 
as  to  do  harm,  merely  because  there  was  a  manifest  possibility  of 
their  being  used  in  such  a  way":  Clifford  v.  Atlantic  Cotton  Mills, 
146  Mass.  47,  4  Am.  St.  Kep.  279,  15  N.  E.  84. 

To  illustrate:  The  laere  fact  that  a  ditch  is  so  constructed  at  the 
time  of  the  lease  that,  if  used  in  winter,  it  will  form  ice  on  the  side- 
Malk,  does  not  render  the  lessor  liable  for  an  injury  caused  by  an 
accumulation  of  ice  from  the  cause.  "The  injury  to  the  plaintiff 
■was  not  caused  by  the  presence  of  the  ditch  alone,  even  if  it  be 
conceded  that  the  landlord  was  directly  responsible  for  the  existence 
of  the  ditch The  connection  of  the  landlord  with  the  mat- 
ter terminates  altogether  at  the  point  where  the  ditch  is  made  upon 
the  premises,  and  as  he  was  in  no  way  responsible  for  the  acts  of 
his  tenants  in  using  the  ditch  at  a  time  when  its  use  would  probably 
result  in  the  formation  of  ice  upon  the  sidewalk":  Gardner  v. 
Ehodes,  114  Ga.  929,  41  S.  E.  63. 

Where,  therefore,  the  prendses,  while  capable  of  improper'  use, 
may  be  used  in  an  ordinary  manner  without  the  creation  of  a  nui- 
sance, the  lessor  is  not  chargeable  with  the  improper  uses  of  them 
by  the  tenant  which  results  in  a  nuisance.  Thus,  one  who  leases 
premises  with  a  flume  thereon  is  not  responsible  if  the  lessee  diverts 
through  such  fl.ume  an  illegal  amount  of  water,  merely  because  the 
flume  was  made  capable  of  carrying  that  amount:  Gould  v.  Stafford, 
91  Cal.  146,  27  Pac.  543.  So  a  lessor  of  a  mill  is  not  responsible  fur 
the  acts  of  his  lessee  in  so  employing  the  mill  (in  regulating  the 
liow  of  water),  as  to  injure  other  land  owners:  Sargent  v.  Stark, 
12  N.  H.  332;  Batterman  v.  Finn,  32  How.  Pr.  501.  A  lessor  of 
premises  with  a  stable  thereon  is  not  responsible  for  a  nuisance  to 
aujoining  premises  if  the  nuisance  arises  merely  from  the  improper 
use  of  the  stable  by  the  tenant:  Metropolitan  Sav.  Bank  v.  Mauiuu, 
87  Md.  68,  39  Atl.  90;  Lufkin  v.  Zane,  157  Mass.  117,  34  Am.  St. 
l;ep.  262,  31  N.  E.  757;  Pickard  v.  Collins,  23  Barb.  444.  See,  for 
other  applications  of  the  same  principle,  Coal  Eun  Coal  Co.  v.  Giles, 
49  111.  App.  585  (pollution  of  stream  by  coal-washer  operated  by 
tenants);  Kalis  v.  Shattuck,  69  Cal.  593,  58  Am.  Eep.  oCtS,  11  Pac. 
346  (awning  on  which  tenant  permitted  crowd  to  gather);  Salton- 
stall  V.  Bunker,  8  Gray,  195  (steam  engine  in  city);  Leouard  v. 
City  of  Homellsville,  58  N.  Y.  Supp.  266,  41  Aj.p.  Div.  106  (shootinj^ 
gallery);   Kich   v.  Bustcilield,   2   Cr.   &   K.   257,   4   i'av,:.   1'..    7^3,    IG   I.. 
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J.  Coni.  P.  273,  11  Jur.  696  (smoking  chimneys  where  nuisance  uiiglit 
be  prevented  by  use  of  coke  as  fuel  by  tenant). 

D.  For  What  Injuries  Liahle— In  General.— A  landlord  is  not, 
therefore,  liable  to  strangers  where  he  has  let  premises  which  were 
in  good  repair  at  the  time  of  the  lease,  where  the  injury  has  resulted 
either  (1)  from  the  misuse  by  the  tenant  of  premises  capable  of 
a  reasonable,  ordinary  use  which  would  involve  no  injury  to  third 
persons,  or  (2)  from  a  nuisance  created  by  the  tenant  during  the  lease 
whether  arising  from  an  affirmative  act  or  from  the  omission  on  hia 
part  to  keep  the  premises  in  repair.  The  effect  of  a  covenant  by 
a  landlord  to  repair,  upon  the  right  of  third  persons  to  recover  from 
him  for  injury  suffered  from  a  lack  of  repair  in  the  demised  premises, 
has  already  been  considered  (II,  b,  2,  B).  Apart  from  this,  how- 
ever, a  lessor  of  real  property  is  liable  to  third  persons  standing  in 
the  position  of  strangers  for  injuries  received  wherever  (1)  the  les- 
sor demises  the  premises  with  a  nuisance  thereon  which  has  occa- 
sioned the  injury;  (2)  where,  at  the  time  of  the  demise,  the  prem- 
ises were  so  constructed  or  in  such  defective  condition  that  a  rea- 
sonable, ordinary  and  expected  use  of  them  by  the  tenant  would 
create  a  nuisance  working  injury  to  third  persons;  (3)  where  the 
premises  are  let  to  be  used  for  a  purpose  which  may  reasonably  be 
expected  to  create  a  nuisance;  (4)  where  the  lessor  has  created  a 
nuisance  upon  or  negligently  managed  such  portions  of  the  prem- 
ises as  he  retains  under  his  control;  or  (5)  where  the  cause  of  in- 
jury is  created  with  the  license,  consent  or  participation  of  the 
lessor. 

E.  Where  Nuisance,  etc.,  Exists  at  Time  of  Lease.— The  first 
named,  and  perhaps  the  most  important,  class  of  cases  in  which  the 
lessor  is  properly  chargeable  with  liability  to  a  stranger  is  where 
the  cause  of  injury  to  the  latter  is  a  nuisance  existing  on  the  prem- 
ises at  the  time  of  the  demise.  No  person  can  create  or  maintain  a 
nuisance  upon  his  premises  and  escape  liability  for  the  injury  oc- 
casioned by  it  to  third  persons.  Nor  can  a  lessor  so  create  a  nuisance 
and  then  escape  liability  for  the  consequences  by  leasing  the  prem- 
ises to  a  tenant.  Prior  to  and  at  the  time  of  the  lease,  it  was  the 
duty  of  the  lessor  to  put  an  end  to  the  nuisance.  If  he  fails  to  do 
this,  and  leases  the  premises  with  the  nuisance  on  them,  he  may  be 
deemed,  and  is  deemed,  to  authorize  the  continuance  of  the  nui- 
sance, and  is  therefore  liable  for  the  consequences  of  such  contin- 
uance. Whether,  therefore,  the  defect  be  one  of  original  construc- 
tion, or  arises  from  a  failure  to  repair,  or  from  the  maintenance  on 
the  premises  of  any  condition  endangering  the  health  or  safety  of 
strangers,  whatever  its  nature,  if  it  constitute  a  nuisance,  the  les- 
sor will  be  responsible  for  its  consequences  if  he  leases  the  premises 
with  the  nuisance  upon  them,  and  thus  authorizes  its  continuance. 
The  authorities  supporting  this  proposition  are  abundant:  See  Kal's 
V.  Shattuck,  69  Cal.  593,  58  Am.  Rep.  568,  11  Pac.  346;  Rider  v.  Clark, 
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132  Cal.  382,  64  Pac.  564;  City  of  Denver  v.  Solomon,  2  Colo.  App. 
534,  31  Pac.  507;  Stepbani  v.  Brown,  40  111.  428;  Gridley  v.  City 
of  Bloomington,  68  111.  47;  City  of  Peoria  v.  Simpson,  110  111.  294, 
51  Am.  Rep.  683;  Tomle  v.  Hampton,  129  111.  379,  21  N.  E.  800,  af- 
firming 28  111.  App.  142;  West  Chicago  Masonic  Assn.  v.  Cohn,  192 
111.  210,  85  Am.  St.  Rep.  327,  61  N.  E.  439;  East  End  Imp.  Co.  v. 
Sipp,  14  Ky.  Law  Rep.  924;  Larue  v.  Farren  Hotel  Co.,  116  Mass. 
67;  Dalay  v.  Savage,  145  Mass.  38,  1  Am.  St.  Rep.  429,  12  N.  E.  841; 
Eisher  v.  Thirkell,  21  Mich.  1,  4  Am.  Rep.  422;  Harpel  v.  Fall,  63 
Minn.  520,  65  N.  W.  913;  Busching  v.  Gaslight  Co.,  73  Mo.  219,  39 
Am.  Rep.  503;  Gordon  v.  Peltzer,  56  Mo.  App.  599;  Mancuso  v. 
Kansas  City,  74  Mo.  App.  138;  Durant  v.  Palmer,  29  N.  J.  L.  544; 
Ingwersen  v.  Rankin,  47  N.  J.  L.  18,  54  Am.  Rep.  109;  Irvine  v. 
Wood,  51  N.  Y.  224,  10  Am.  Rep.  603;  McGrath  v.  Walker,  64  Hun, 
179,  18  N.  Y.  Supp.  915;  Holroyd  v,  Sheridan,  53  App.  Div.  14,  65 
N.  Y.  Supp.  442;  Davenport  v.  Ruckman,  23  N.  Y.  Super.  Ct.  (10 
Bosw.)  20,  16  Abb.  Pr.  341,  affirmed  in  37  N.  Y.  568;  Walsh  v.  Meed,  8 
Hun,  387;  Mcllvaine  v.  Wood,  2  Handy  (Ohio),  166;  Shindlebeck  v. 
Moon,  32  Ohio  St.  264,  30  Am.  Rep.  584;  Fleiachner  v.  Citizens'  Real 
Estate  etc.  Co.,  25  Or.  119,  35  Pac.  174;  Waterhouse  v.  Joseph  Sehlitz 
Brewing  Co.,  12  S.  Dak.  397,  81  N.  W.  725;  Patterson  v.  Joseph 
Sehlitz  Brewing  Co.  (S.  Dak.),  91  N.  W.  336;  Perez  v.  Raband,  76 
Tex.  191,  13  S.  W.  177;  O'Connor  v.  Andrews,  81  Tex.  28,  16  S.  W. 
628;  Boston  Beef  Packing  Co.  v.  Stephens,  20  Blackf.  443,  12  Fed.  279; 
Swalbach  v.  Shinkle,  Wilson  &  Kreis  Co.,  97  Fed.  483;  Gandey  v. 
Jubber,  5  Best  &  S.  78,  33  L.  J.  Q.  B.  151,  10  Jur.  N.  S.,  652,  9  L.  T. 
800,  12  Week.  Rep.  526;  S.  C,  5  Best  &  S.  485;  S.  C,  9  Best  &  S.  15; 
Rosewell  v.  Prior,  2  Salk.  460;  Todd  v.  Flight,  9  Com.  B.,  N.  S.,  377, 
30  L.  J.  Com.  P.  21,  7  Jur..  N.  S.,  291,  3  L.  T.  325,  9  Week.  Rep.  145; 
^'elson  V.  Liverpool  Brewery,  46  L.  J.  Com.  P.  675,  2  C.  P.  D.  311,  25 
Week.  Rep.  877. 

F.  Where  Ordinary  Use  of  Premises  Will  Create  a  Nuisance.— 
In  order,  however,  that  the  landlord  be  held  responsible  for  a  nui- 
sance on  the  demised  premises,  it  is  not  necessary  that  the  cause  of 
the  injury  be  in  and  of  itself  a  nuisance  at  the  time  of  the  lease. 
Leases  are  made  with  a  view  to  the  use  of  the  premises  leased,  and 
if,  at  the  time  of  the  lease  the  premises  are  so  defective,  or  a  structure 
thereon  is  of  a  nature  such  that  the  reasonable,  ordinary  and  expected 
use  of  the  property  leased  must  result  in  a  nuisance,  the  landlord  is 
properly  chargeable  with  the  consequences.  If  a  cook-stove  be  so 
constructed  and  placed  as  that  when  used  as  it  was  intended  to  be, 
it  injures  the  goods  of  the  owner  of  adjoining  property,  it  is  no  de- 
fense that  the  injury  resulted  wholly  from  the  act  of  the  tenant  in 
building  a  fire  in  the  stove,  and  that  the  stove  itself,  when  not  em- 
ployed, is  no  nuisance.  In  letting  the  premises,  the  reasonable  use 
of  the  store  waa  contemplated  by  both  lessor  and  lessee,  and  the 
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former  is  responsible  for  any  injury  resulting  from  its  defective  or 
improper  condition  at  the  date  of  the  lease,  rendering  its  ordinary 
use  by  the  tenant  a  nuisance:  Grady  v.  Walsner,  46  Ala.  381,  7  Am. 
Rep.  593. 

This  class  of  cases  is  to  be  distinguished  from  that  already  con- 
sidered (II,  b,  5,  C),  in  which  the  premises,  although  capable  of  a 
use  which  would  create  a  nuisance,  are  also  capable  of  a  reasonable 
use  where  this  would  not  result.  In  the  one  class  the  nuisance  is  caused 
by  the  use  of  the  premises  in  the  way  necessarily  contemplated  by 
the  parties  to  the  lease,  and  the  injury  is  the  result  of  such  use.  la 
the  other,  the  nuisance  is  occasioned  by  a  use  which,  while  manifestly 
possible,  was  not  necessarily  contemplated  by  the  lessor.  The  appli- 
cation of  the  distinction  to  particular  cases  is  not  always  clear,  but 
the  distinction  itself  is  well  settled,  both  on  reason  and  on  authority. 

If,  therefore,  the  injury  to  the  person  or  property  of  a  stranger  is 
the  result  of  the  reasonable,  ordinary  and  contemplated  manner  of 
use  of  the  premises,  the  lessor  will  be  responsible  therefor,  although 
unused,  and  as  they  stood  at  the  time  of  the  demise,  the  premises 
were  not,  of  themselves,  a  nuisance:  Grady  v.  Walsner,  46  Ala.  381, 
7  Am.  Eep.  593  (cook-stove  injuring  goods  of  adjoining  owner) ; 
House  v.  Metcalf,  27  Conn.  631  (wheel  of  mill  revolving,  scaring 
horses);  Helwig  v.  Jordan,  53  Ind.  21,  21  Am.  Eep.  189  (lumber  dry 
kiln  on  premises  at  time  of  lease);  Jackman  v.  Arlington  Mills,  137 
Mass.  277  (pollution  of  stream  by  use  of  drains.  See,  also,  Coal  Eun  Coal 
Co.  V.  Giles,  49  111.  App.  585);  Knauss  v.  Brua,  107  Pa.  St.  85  (filtra- 
tion from  cesspool  used  by  tenant.  To  the  same  effect.  Board  of 
Health  v.  Valentine,  57  Hun,  591,  11  N.  Y.  Supp.  112;  Fow  v.  Eoberts, 
108  Pa.  St.  489;  Wunder  v.  McLean,  134  Pa.  St.  334,  19  Am.  St. 
Eep.  702,  19  Atl.  749;  Wood  v.  Gardner  (Pa.),  2  Atl.  867;  Eex  v. 
Pedley,  1  Ad.  &  E.  822,  28  Eng.  Com.  L.  220.  Compare,  also,  Pope  v. 
Boyle,  98  Mo.  527,  11  S.  W.  1010.  For  cases  of  filtration  from  stables, 
see  Metropolitan  Sav.  Bank  v.  Manion,  87  Md.  68,  39  Atl.  90;  Lufkin 
v.  Zane,  157  Mass.  117,  34  Am.  St.  Eep.  262,  31  N.  E.  757;  Pickard  v. 
Collins,  23  Barb.  444);  Whitney  v.  Clifford,  46  Wis.  138,  32  Am.  Eep. 
703,  19  N.  W.  835  (sparks  from  defective  smokestack.  Compare 
Eich  v.  Basterfield,  2  Car.  &  K.  257,  4  Com.  B.  783,  16  L.  J.  Com, 
P.  273,  11  Jur.  696  ). 

G.  Whore  Premises  are  Leased  for  a  Noxious  Purpose.— A  lessor 
may,  moreover,  be  chargeable  with  the  consequences  of  a  nuisance 
where  the  property  is  leased  for  a  purpose  which  must  prove  offen- 
sive or  dangerous  to  third  persons.  If,  therefore,  one  knowingly 
lets  premises  to  be  used  for  burning  lime:  Harris  v.  James,  45  L.  J.  Q. 
B.  545,  35  L.  T.  240;  for  the  manufacture  of  boilers:  Fish  v.  Dodge, 
4  Denio,  311,  47  Am.  Doe.  254;  for  burning  brick:  White  v.  Jameson 
L.  E,  18  Eq.  303,  22  Week.  Eep.  761;  for  use  as  a  bawdy-house: 
Givens  v.  Van  Studdiford,  86  Mo.  149,  56  Am.  Eep.  421;  Marsan  v. 
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Froncli,  61  Tex.  173,  48  Am.  Eep.  272;  or  for  any  other  purpose  harm- 
ful to  O'ljoiiiing  owners,  he  is  deemed  to  authorize  the  nuisance,  and 
is  liable  for  the  injury  it  may  do  to  third  persons:  See,  also,  Ilelwig 
V.  Jordan,  53  Ind.  21,  21  Am.  Rep.  189.  Where,  however,  the  lessor 
believes  that  the  premises  are  to  be  used  for  an.  inoffensive  purpose, 
he  is  not  responsible  for  the  act  of  the  lessee  in  employin^^  them 
for  a  purpose  which  gives  rise  to  a  nuisance.  Thus  in  MuUer  v. 
Stone,  27  La.  Ann.  123,  the  lessor  let  the  premises,  thinking  they 
v^•ere  to  be  used  as  a  place  for  boiling  molasses,  and  was  held  not 
responsible  for  damages  resulting  from  their  use,  without  his  knowl- 
edge, as  a  sugar  refinery. 

H.  Where  Lessor  Retains  Control  of  a  Portion  of  the  Premises.— 
We  have  already  considered  the  liability  of  a  lessor,  who  retains 
control  of  a  portion  of  the  demised  premises  to  third  persons  lawfully 
on  such  premises  for  injuries  resulting  from  his  (lessor's)  negligence 
in  managing  the  parts  so  retained  under  his  control  (Supra,  II,  b, 
4,  G).  If,  however,  the  wrongful  acts  or  omissions  of  the  lessor  in 
this  particular  result  in  injuries  to  third  persons  standing  on  their 
rights  as  strangers,  the  lessor  ig  equally  responsible.  We  shall  have 
occasion  to  consider  the  application  of  this  rule  to  various  particular 
cases  hereinafter.  See,  however,  as  illustrative  of  the  general  prin- 
ciple, where  landlord  retains  control  of  awning  in  front  of  building 
occupied  by  several  tenants,  Milford  v.  Holbrook,  9  Allen,  17,  85 
Am.  Dec.  735;  of  sidewalk,  etc.,  in  front  of  building  occupied  by 
several  tenants:  Stevenson  v.  Jay,  152  Mass.  45,  25  N.  K.  78;  Kirby 
v.  Boylston  Market  Assn.,  14  Gray,  249,  74  Am.  Dec.  682;  Jennings 
V.  Van  Sehaick,  108  N.  Y.  530,  2  Am.  St.  Eep.  459,  15  X.  E.  424; 
Trustees  of  Village  of  Canamlaigua  v.  Foster,  156  N.  Y.  354,  60  Am. 
St.  Rep.  575,  50  N.  E.  971;  Sturmwald  v.  Schreiber,  74  N.  Y.  Sup].. 
995,  69  App.  Div.  476.  See,  also,  post,  11,  b,  O,  (6),  (c).  Roof  of 
house  let  to  several  tenants:  Shipley  v.  50  Associates,  101  Mass.  251, 
3  Am.  Rep.  346;  S.  C,  106  Mass.  194,  8  Am.  Rep.  318  (as  distinguished. 
Leonard  v.  Stover,  115  Mass.  86,  15  Am.  Eep.  76);  O'Connor  v. 
Andrews,  81  Tex.  28,  16  S.  W.  628,  and  see    post,  II,  b,  5,  O,  (3). 

I.  Where  Lessor  Assents  to  or  Licenses  the  Act  Causing  the  In- 
jury.— Where  the  cause  of  injury  is  one  create<l  or  maintained  by  the 
license,  consent,  concurrence,  or  participation  of  the  landlord,  so 
that  he  becomes  the  principal  of,  or  a  joint  tort-feasor  with,  his 
tenant  in  doing  the  wrongful  act  or  in  the  maintenance  of  the 
nuisance,  he  is,  of  course,  responsible  to  a  third  person  injured  there- 
by. The  liability  in  such  a  case  results,  n^jt  from  his  status  as 
lessor,  but  is  fundamental,  and  the  result  of  participation  in  the 
wrong.  See,  in  this  connection  Baker  v.  Allen,  66  Ark.  271,  74  Am. 
St.  Rep.  93,  50  S.  W.  511;  Riley  v.  Simpson,  83  Cal.  217,  23  Vac.  293, 
followed  in  Cotts  v.  Simpson  (Cal.),  23  Pac.  294;  Twiss  v.  Baldwin, 
Am.    St.   Rep.,  Vol.   92—34 
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9  Conn.   291;   Edgar  v.  "Walker,   106   Ga.  4o4,   32   S.  E.   582;   Scott   v. 
Bay,  ^  Md.  4.31. 

J.  Renewal  of  Lease  Equivalent  to  Original  Letting. 
(1)  In  General.— Where  the  liability  of  the  lessor  depends  upon 
the  condition  of  the  premises  at  the  time  of  the  lease,  there  is  no 
difference  between  an  original  contract  of  letting,  and  the  renewal 
of  an  existing  lease.  Whatever  the  condition  of  the  premises  at  the 
time  they  were  originally  demised,  if,  when  the  lease  was  renewed,  a 
nuisance  existed  tliereon,  the  renewal  is  deemed  an  authorization  by 
the  lessor  of  the  continuance  of  the  nuisance.  The  reason  for  the  rule 
is  well  expressed  by  Magie,  J.,  in  Ingwersen  v.  Eankin,  47  N.  J.  L.  IS, 
54  Am.  Rep.  109:  "Nor  do  I  perceive  how  the  liability  of  the  landlord 
in  such  cases  will  be  diminished  by  the  fact  that  he  renewed  the 
tenant's  lease  without  retaking  actual  possession.  Such  a  conclu- 
sion would  be  opposed  to  the  principles  creating  and  governing  his 
liability.  If  a  nuisance  is  created  during  a  term  already  existing, 
no  liability  falls  on  the  landlord  pending  that  term,  for  the  reason 
that  he  has  no  legal  means  of  abating  the  nuisance,  lie  cannot  enter 
upon  the  tenant's  possession  for  that  purpose,  and  would  be  a  tres- 
passer if  he  did  so.  But  when  the  term  expires,  his  right  of  entry 
and  power  to  abate  at  once  arise,  and,  for  that  reason,  a  liability 
commences.  If  he  declines  to  re-enter  and  abate  the  nuisance,  and 
relets  the  premises,  the  liability  which  arose  at  the  termination  of 
the  term  will  be  neither  discharged  nor  evaded.  The  test  of  his 
liability  in  such  a  case  is  his  power  to  have  remedied  the  wrong. 
If  he  has,  but  fails  to  exercise  such  power,  his  liability  remains." 
To  the  same  effect,  see  Baker  v.  Allen,  66  Ark.  271,  74  Am.,  St.  Eept. 
93,  50  S.  W.  511;  Barmen  v.  Sandgren,  37  111.  App.  160;  Dalay  v. 
Savage,  145  Mass.  38,  1  Am.  St.  Eep.  429,  12  N.  E.  841;  Mancuso  v. 
Kansas  City,  74  Mo.  App.  138;  Ahern  v.  Steele,  115  N.  Y.  203.  12 
Am.  St.  Rep.  778,  22  N.  E.  193;  Timlin  v.  Standard  Oil  Co.,  126  N.  Y. 
514,  22  Am.  St.  Rep.  845,  27  N.  E.  786;  Babbage  v.  Powers,  54  Hun, 
635,  7  N.  Y.  Supp.  306;  Matthews  v.  De  Groff,  13  App.  Div.  356,  43 
M.  Y.  Supp.  237;  Whalen  v.  Glocester,  6  Thomp.  &  C.  135,  4  Hun.  24; 
Fleischner  v.  Citizens'  Real  Estate  etc.  Co.,  25  Or.  119,  35  Pa''.  174; 
Waterhouse  v.  Joseph  Schlitz  Brewing  Co.,  12  S.  Dak.  397,  81  X.  W. 
725;  Gandy  v.  Jubber,  5  Best  &  S.  78,  33  L.  J.  Q.  B.  151,  9  L.  T.  800, 
10  Jur.,  N.  S.,  652,  12  Week.  Rep.  526.  The  same  reasons,  and,  there- 
fore, the  same  rule,  controls  where  the  tenant  sells  out  to  another 
party,  and  the  lessor,  without  taking  possession  of  the  premises, 
makes  such  other  party  his  lessee.  There  ia  in  such  a  case  not  merely 
a  continuation  of  the  old  tenancy,  but  the  creation  of  a  new  one: 
Metzger  v.  Schultz,  16  Ind.  App.  454,  59  Am.  St.  Rep.  323,  43  N.  E. 
886,  45  N.  E.  619. 

(2)     Where  Tenancy  is  from  Month  to  Month,  Year  to  Year,  etc.— 
Upon  the  question  whether,  when  premises  are  let  under  a  tenancy 
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from  month  to  mouth,  from  year  to  year,  etc.,  tliorc  is  •',<  i-::.<-A  t"  '  - 
a  "renewal"  of  the  lease  within  this  rule  at  the  end  of  e;;ch  of  sinli 
periods,  so  that  the  lessor  may  Le  ludd  liable  if  a  nuisance  exi«ts  mi 
the  premises  at  the  end  of  any  month,  or  year  (as  the  ease  may  !hm, 
and  the  letting  is  not  then  terminated,  the  authorities  are  not  in 
accord.  In  (Jandy  v.  Juhher,  5  Best  &  S.  78,  .3  L.  J.  Q.  13.  151,  10 
Jur.,  N.  S.,  1)52,  9  L.  T.  800,  12  Week.  Rep.  526,  it  was  held  that  a 
tenancy  from  year  to  year  was,  in  effect,  a  new  demise  at  the  end  of 
each  year,  and  if,  "at  that  time,  the  premises  had  a  nuisance  upon 
them,  the  lessor  was  responsible  if  he  continued  the  tenancy  without 
removing  the  nuisance.  This  was  in  the  queen's  bench.  The 
exchequer  chamber  was,  however,  prepared  to  reverse  this  (9  Best 
&  S.  15),  although  the  judgment  prepared  and  reported  (9  Best  &  S. 
15)  was  never  delivered,  the  plaintiff  having  accepted  a  stet  proces- 
sus as  recommended  by  the  court  (5  Best  «fc  S.  485).  The  opinioa 
referred  to  shows,  however,  that  in  the  opinion  of  the  exchequer 
chamber  a  tenancy  from  year  to  year  does  not  involve  a  reletting  at 
the  beginning  of  each  year,  but  is,  rather,  a  tenancy  from  year  to 
year  "  so  long  as  both  parties  please, "and  terminable  on  giving  the 
proper  notice:  Compare  Matthews  v.  De  Groff,  13  App.  Div,  356,  4S 
N.  Y.  Supp.  237. 

In  Sandford  v.  Clarke,  L.  E.  21  Q.  B.  D.  398,  the  tenancy  was  one 
from  week  to  week,  and  the  court  held  that  the  continuation  of  the 
tenancy  involved  the  same  liability  as  an  actual  reletting  weekly^ 
Gandy  v.  Jubber,  5  Best  &  S.  78,  9  Best  &  S.  15  (supra),  was  dis- 
tinguished as  being  a  case  of  yearly  tenancy  which  requireii  some 
thing  to  be  done  in  order  to  determine  the  tenancy,  "but  no  such 
modification,"  said  Wills,  J.,  "is  imported  into  a  tenancy  from  week 
to  week." 

Where  the  tenancy  is  one  from  month  to  month,  it  has  been  hel-J 
that  if,  at  the  expiration  of  any  such  period,  a  nuisance  exists  upon 
the  premises,  the  case  is  to  be  regarded  as  a  case  of  reletting  the 
premises  with  a  nuisance  thereon,  and  the  lessor  is  responsible  for 
the  consequences:  Borman  v.  Sandgren,  37  111.  App.  160;  East  End 
Imp.  Co.  v.  Sipp,  14  Ky.  Law  Rep.  924.  See,  also,  Griffith  v.  Lewis, 
17  Mo.  App.  605;  Padberg  v.  Kennedy,  16  Mo.  App.  556;  Curran  v. 
Flammer,  49  App.  Div.  293,  62  N.  Y.  Supp,  1061.  In  Hull  v.  Sherrod, 
97  111.  App.  298,  on  the  other  hand,  this  is  denied,  and  a  view  is  taken 
of  the  species  of  tenancy  very  similar  to  that  taken  by  the  court  of 
exchequer  chamber  of  a  tenancy  from  year  to  year,  in  Gandy  v.  Jub- 
ber, 9  Best  &  S.  15,  supra.  In  the  Illinois  case  (97  111.  App.  29>^\  the 
court  says:  "Appellant's  counsel  contend  that  'the  terms  of  tlie  ten- 
ancy expired  with  the  end  of  each  month,  that  each  succeeding  month 
was  a  new  letting,'  and  that,  in  that  way,  appellant  had  relet  the 
premises  to  Mrs.  Campbell,  after  the  gate  was  reconstructed.  Wo 
cannot  agree  to  the  proposition  that  the  tenancy  in  this  case  so  term- 
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inateil  at  the  end  of  each  month  as  to  amount  to  a  surrender  of  pos- 
6cs?ion  ;ind  control,  and  a  new  leasing  and  new  possession  for  each 
succeeding  month.  The  tenancy  might  have  been  terminated  by 
tdther  party,  upon  giving  the  other  thirty  days'  previous  notice,  Init 
this  was  not  done.  There  was  not  a  day  from  the  time  the  contract 
was  made  that  it  was  not  in  full  force,  nor  a  day  from  the  time  that 
Mrs  Campbell  entered  into  possession  that  she  did  not  have  ex- 
cliisi-'.-e  possession  and  control  of  the  whole  premises  under  that  con- 
tract. By  the  letting  to  Mrs.  Campbell,  and  her  entrance  into  posses- 
sion, appellant  was  devested  of  possession  and  control,  and  he  was 
not  at  any  subsequent  date  reinvested,  nor  did  he  in  any  manner,  at 
any  time,  resume  control,  or  assume  the  right  to  do  so." 

In  Glass  v.  Coleman,  14  AVash.  635,  45  Pac.  310,  a  hotel  had  been 
leased  to  a  tenant  from  month  to  month,  but  the  injury  complained  of 
by  the  plaintiff  was  caused  by  improvements  erected  by  the  tenant 
under  an  agreement  by  which  the  tenant  might  remove  such  improve- 
ments, and  the  materials  used  in  making  them  at  the  end  of  the  term. 
The  court,  speaking  through  Hoyt,  C.  J.,  says:  "If  the  tenancy  ended 
with  the  end  of  the  montli,  so  that  it  was  necessary  to  have  a  relet- 
ting by  the  landlords,  it  must  be  presumed  that  as  between 
the  landlords  and  the  tenant  there  was,  at  the  termination  of 
each  of  such  terms,  an  assertion  by  the  tenant  of  his  right  to  take 
out  these  improvements,  and  upon  the  commencement  of  the  new 
term  of  putting  them  in  again.  The  continuance  of  the  occupancy 
with  this  understanding  of  the  right  of  the  tenant  to  remove  the 
materials  must  be  held  to  have  created  no  liability  on  the  part  of  the 
landlords  which  would  not  have  existed  if  the  improvements  had 
been  taken  out  at  the  end  of  each  term,  and  put  in  again  by  the 
tenant  at  the  commencement  of  the  succeeding  term." 

K.  Liability  of  One  Who  Acquires  Property  Subject  to  Lease,  and 
With  a  Nuisance  Upon  It.— Whether  and  when  a  lessor  who  has  ac- 
quired premises  by  purchase  or  devise,  subject  to  a  lease  is  liable  :v?i 
for  a  continuance  of  a  nuisance  which  was  on  the  premises  at  the 
lime  he  acquired  them,  will  be  found  discussed  in  the  recent  mono- 
graphic note  to  Leahan  v.  Cochran,  86  Am.  St.  Rep.  508-523,  on  tlie 
liability  of  a  property  owner  for  a  nuisance  which  he  did  not  create: 
See,  generally,  in  this  connection,  Pierce  v.  German  Sav.  etc.  Soc,  7)1 
Cal.  180,  1  Am.  St.  Rep.  45;  Metzger  v.  Schultz,  16  Ind.  App.  454, 
5y  Am.  St.  Rep.  323,  43  N.  E.  886,  45  N.  E.  619;  Lufkin  v.  Zane,  157 
]\rass.  117,  34  Am.  St.  Rep.  262,  31  N.  E.  757;  Dalay  v.  Savage,  145 
Mass.  38,  1  Am.  St.  Rep.  429,  12  N.  E.  841;  Ahem  v.  Steele,  115  N.  Y. 
203,  12  Am.  St.  Rep.  778,  22  N.  E.  193;  Woram  v.  Noble,  41  Hun,  39^. 

L.  Actual  Knowledge  of  Defect  Existing  at  Time  of  Lease  not 
Essential. — Where  the  owner  of  property  with  a  nuisance  thereon 
leases  it  while  in  that  condition,  it  is  no  defense  that  he  had  no 
actual  knowledge  of  the  existence  of  the  nuisance.     It  is  sufficient  if 
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by  the  exercise  of  rea£onal)le  diligence  it  would  have  been  brought  to 
his  knowledge.  "  Tliia  docs  not  impose  the  duty  of  constant  care  and 
iufrpection  of  premises  upon  an  owner  who  has  let  them.  It  imposes 
upon  him  the  duty  of  reasonable  care  to  inform  himself  of  the  con- 
dition of  property  which  he  proposes  to  let,  and  if,  at  the  leasing,  ho 
linew,  or  if,  in  the  exercise  of  reasonable  care,  he  would  become  in- 
formed of  the  fact,  that  the  property  has  upon  it  a  nuisance  d:inger- 
ous  to  the  public,  or  to  an  adjoining  owner,  it  imposes  upon  the  owner 
p.nd  proposed  lessor  the  duty  to  abate  it  before  he  leases  the  prop- 
erty, and  if  he  does  not,  it  leaves  him  with  a  liability  to  respond  in 
damages  ta  anyone  injured  in  consequence  of  and  by  the  nuisance": 
Timlin  v.  Standard  Oil  Co.,  126  N.  Y.  514,  22  Am.  St.  Kep.  845,  27 
N.  E.  786.  See,  also,  Gwinell  v.  Eames,  L.  R.  10  Com.  P.  G5S,  32 
L.  T.  835  (as  explained  in  Borman  v.  Sandgren,  37  111.  App.  160). 
For  the  necessity  of  notice  or  actual  knowledge  of  the  defect  under 
statutory  provisions,  see  Barnes  v.  Beirne,  38  La.  Ann.  280j  Patterson 
V.  Joseph  Sehlitz  Brewing  Co.  (S.  Dak.),  91  N.  W.  336.  See,  also, 
Bupra,  II,  b,  2,  (6),  and  II,  b,  4,  G,   (5), 

M.  Covenant  by  Lessee  to  Repair.— With  reference  to  the  effect 
of  a  covenant  by  the  lessee  to  repair,  as  operating  to  relieve  the 
lessor  from  liability  for  demising  premises  in  such  defective  repair 
as  to  constitute  a  nuisance,  the  same  considerations  control,  where 
the  person  injured  is  a  stranger,  as  in  the  case  already  considered 
(supra  II,  b,  4,  D,  (7),  where  such  person  is  on  the  premises  by 
the  license  or  at  the  invitation  of  the  lessee.  As  in  the  latter  class 
of  cases,  there  is  a  conflict  of  authority  (Clifford  v.  Atlantic  Cotton 
Mills,  146  Mass.  47,  4  Am.  St.  Eep.  279,  15  N.  E.  84),  but  although  it 
has  been  held  that  such  a  covenant  by  the  leasee  absolves  the  lessor 
from  further  responsibility  (Pretty  v.  Bickmore,  L.  R.  8  Com.  P. 
401,  28  L.  T.  704,  21  Week.  Rep.  733,  followed  in  Gwinell  v.  Eames, 
L.  R.  10  Com.  P.  658,  32  L.  T.  835),  the  weight  of  authority  and  of 
reason  supports  the  contrary  view:  Swords  v.  Edgar,  59  N.  Y.  28, 
17  Am.  Rep.  295;  Matthews  v.  De  Groff,  13  App.  Div.  356,  43  N.  Y. 
Supp.  237,  and  cases  cited  supra,  IT,  b,  4,  D,  (7). 

N.  Instances  of  Liability  to  Owners  or  Occupar/  of  Adjoining 
Premises. — In  the  foregoing  discussion  of  general  principles,  numerous 
instances  of  their  application  to  particular  cases  have  been  inter- 
spersed, and  have  rendered  it  unnecessary  and  impracticable,  except 
with  considerable  repetition,  to  consider  separately  the  liability  ot 
a  lessor  for  injuries  to  the  person  or  property  of  the  owners  or 
occupants  of  adjoining  premises,  in  each  of  the  many  classes  of 
nuisances  which  are  thus  injurious.  All  are  governed  by  the  same 
general  principles,  and  these  we   have   discussed. 

(1)  Cesspools,  Privy  Vaults,  etc. — A  class  of  cases  of  frequent 
occurrence,  however,  is  that  in  which  the  injury  has  been  done  to  the 
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health  or  property  of  aa  adjolniug  owner  by  cesspools,  privy  vaults, 
etc.,  upon  the  demised  premises.  Where  the  filtration  is  the  result 
not  of  any  defect  in  the  original  construction  of  the  vault,  or  of  any 
want  of  repair  existing  at  the  time  of  the  lease,  but  results  whoUr 
from  the  failure  of  the  tenant  to  keep  it  in  repair,  the  lessor  (at  least 
in  the  absence  of  a  covenant  by  him  to  keep  the  premises  in  repair. 

"AS  to  which  see  II,  b,  2,  B),  is  not  liable  for  the  injury  thus  caused: 
Yason  v.  City  of  Augusta,  38  Ga.  542;  Pope  v.  Boyle,  98  Mo.  527,  11 
S.  W.  1010;  Anheuser  Busch  Brewing  Assn.  v.  Peterson,  41  Is'eb.  897, 
60  X.  W.  373.  See,  also,  Edgar  v.  Walker,  106  Ga.  454,  32  S.  E.  582 
(accumulation  of  refuse  on  leased  premises).  Where,  on  the  other 
hand,  at  the  time  of  the  lease,  or  a  renewal  thereof,  the  cesspool  or 
vault  was  in  such  a  condition,  or  so  constructed,  that  the  ordinary 
use  of  it  by  the  tenant  would  result  in  injury  to  adjoining  premises,  or 
the  health  of  adjoining  owners,  the  lessor  is  properly  chargeable 
■^ith  the  consequences:  Board  of  Health  v.  Valentine,  57  Hun,  591,  11 

^N".  Y.  Supp.  112;  Fleischner  v.  Citizen's  Real  Estate  etc.  Co.,  25  Or. 
119,  35  Pac.  174;  Knauss  v.  Brua,  107  Pa.  St.  85;  Fow  v.  Roberts,  108 
Pa.  St.  489;  Wunder  v.  McLean,  134  Pa,  St.  334,  19  Am.  St.  Rep.  702, 
19  Atl.  749;  Eex    v.  Pedly,  1  Ad.  &  E.  822,  28  Eng.  Com.  L.  220. 

(2)  Barns,  Stables,  etc. — The  liability  of  a  lessor  for  a  nuisance 
arising  from  a  barn  or  stable  on  the  leased  premises  is  governed  by 
the  same  rules.  If  the  construction  or  condition  of  the  stable  at 
the  time  of  the  lease  be  such  that  the  lawful  use  of  it  by  the  lessee 
in  the  manner  which  must  have  been  contemplate*!  by  the  lessor, 
would  give  rise  to  a  nuisance.  If,  however,  the  nuisance  is  caused 
by  the  improper  management  of  the  property  by  the  tenant,  the 
lessor  is  not  liable.  Merely  leasing  property  with  a  stable  thereon  is 
not  suflJcient  to  create  liability,  since  such  a  structure  is  not  in  and 
of  it-elf,  or  necessarily,  a  nuisance:  Metropolitan  Sav.  Bank  v.  Manion, 
87  ]\rd.  68,  39  Atl.  90;  Lufkin  v.  Zane,  157  Mass.  117,  34  Am.  St.  Rep. 
26l',  31  N.  E.  757;  Pickard  v.  Collins,  23  Barb.  444. 

(3)  Defective  Plumbing,  etc.— For  injury  to  the  owner  or  occupant 
of  premises  adjoining  those  leased  from  plumbing  (water  and  gas 
pipes,  drains,  sewers,  etc.),  the  landlord  is  not  liable  where  the  nui- 
sance results  merely  from  a  failure  of  the  tenant  to  keep  these  ap- 
pliances in  proper  repair.  Properly  constructed,  they  are  not 
nuisances,  and  the  lessor  is  not  chargeable  with  the  negligence  of  the 
lessee,  which  makes  tlicm  sucli:  Deutsch  v.  Abells,  15  Mo.  App.  398; 
Harris  v.  Cohen,  50  Midi.  324,  15  N.  W.  493;  Kastor  v.  Newhouse,  4 
H;.  D.  Smith,  20;  Strauss  v.  Hamersley,  37  N.  Y.  St.  Rep.  749,  13  N.  Y. 
Supp.  S16.  (Compare,  however.  Bellows  v.  Sackett,  15  Barb.  96.) 
See,  also,  Murray  v.  Richards,  1  Allen,  414,  whore  land  of  adjoining 
owner  was  overflowed  by  reason  of  the  negligence  of  tenant  in  leav- 
ing drain   open  while   making   repairs.     If,   however,   at   the   time   of 
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the  lease,  or  a  renewal  of  it,  the  plumbing  was  so  defective  that  an 
ordinary  use  of  it  by  the  tenant  would  make  it  a  nuisance,  the  lessor 
is  liable:  Metzger  v.  Schultz,  16  Ind.  App.  454,  59  Am.  St.  Rep.  323, 
43  N.  E.  886,  45  N.  E.  619  (defective  gaspipe);  Ingwersen  v.  Rankin, 
47  N.  J.  L.  18,  54  Am.  Rep.  109  (defective  waterpipe) ;  Wood  v. 
Gardner   (Pa.),  2  Atl.  867   (defective  sewer). 

In  Defiance  Water  Co.  v.  Olinger,  54  Ohio  St.  532,  44  N.  E.  238, 
injuries  were  received  by  a  visitor  of  the  occupant  of  premises  adjoin- 
ing those  on  which  defendant,  the  water  company,  maintained  a  large 
tank  or  standpipe  full  of  water,  which  fell,  allowing  the  water  to 
escape,  and  inflicting  the  injuries  complained  of.  Tl'.e  court  held  the 
defendant  liable  on  the  ground  that  one  who  collects  on  his  premises 
a  substance  liable  to  escape,  and  thereby  cause  mischief,  must  use  at 
least  reasonable  care  to  prevent  its  escape.  The  plaintiff  was,  how- 
ever, a  visitor  of  an  employS  of  the  water  company,  who  occupied  a 
house  belonging  to  the  company  on  the  same  parcel  of  land  as  the 
t:mk,  yet  the  court  held  that  such  employ6  was  in  the  position  of  an 
occupant  of  adjoining  premises.  To  this  Burket,  J.,  dissented,  say- 
ing: "There  is  no  rule  of  law  warranting  the  placing  of  the  house 
on  adjoining  premises,  when  it  in  fact  stands  upon  the  premises  of 
the  waterworks  company."  According  to  the  view  of  the  dissent- 
ing judge,  the  plaintiff  was  on  the  same  premises  as  the  standpipe, 
and  not  on  adjoining  premises,"  and  therefore  the  water  company 
owed  no  duty  to  her,  and  when  she  went  on  the  premises  without 
the  invitation  of  the  company  she  went  at  her  own  peril." 

(4)  Interference  With  Water  Eights.— Where  the  nuisance  com- 
plained of  by  the  owners  or  occupant  of  neighboring  premises  is  the 
increase  or  diminution  of  the  flow  of  water  upon  or  past  such  prem- 
ises, the  liability  of  the  landlord  depends  upon  the  same  considera- 
tions as  in  the  cases  we  have  been  discussing.  A  lessor  is  of  course 
liable  for  a  diversion  of  water  by  his  tenant  if  such  diversion  is  caused 
by  the  tenant  as  his  agent  or  with  his  concurrence:  Twiss  v.  Baldwin, 
9  Conn.  291.  On  the  other  hand,  the  lessor  is  not  liable,  where  no 
such  participation  or  concurrence  is  shown,  for  tlie  act  of  his  tenant 
in  building  a  dam  and  digging  a  ditch,  the  effect  of  which  is  to  over- 
flow the  plaintiff's  land:  Jansen  v.  Varnuni,  89  III.  100.  See,  also. 
Baker  v.  Allen,  66  Ark.  271,  74  Am.  St.  Eep.  93,  50  S.  W.  511.  Nor 
is  the  owner  of  a  mill  or  flume  liable  to  lower  riparian  proprietors 
for  the  effects  of  an  improper  diversion  of  water  by  the  tenant.  If 
a  proper  and  reasonable  use  of  the  mill  or  watercourse  would  not 
have  the  effect  complained  of,  the  lessor  cannot  be  presumed  to  have 
sanctioned  an  improper  use:  Gould  v.  Stafford,  91  Cal.  140,  27  Pac. 
543;  Fiske  v.  Framingham  Mfg.  Co.,  14  Pick.  491;  Batterman  v.  Finn, 
32  How.  Pr.  501. 

Similarly,  if  the  proper  use  of  the  premises  leased  would  not  re- 
sult in  the  pollution  of  a  stream,  the  landlord  is  not  responsible  for 
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the  acts  of  the  tenant  in  so  using  the  premises  as  to  accomplish  this 
result:  Coal  Kun  Coal  Co.  v.  Giles,  49  111.  App.  585;  Little  Schuylkill 
Nav.  etc.  Co.  v.  Eichards,  57  Pa.  St.  142,  98  Am.  Dee.  209.  If,  on 
the  other  hand,  the  drains,  etc.,  of  the  leased  premises  are  adopted 
and  intended  to  be  used  in  a  manner  which  would  result  in  the  pollu- 
tion of  the  stream,  the  lessor  will  be  deemed  to  authorize  their  use 
in  this  manner,  and  will  be  chargeable  with  the  cousequences:  Jack- 
man  V.  Arlington  Mills,  137  Mass.  277. 

O.  Instances  of  Liability  to  Persons  on  Highways.— Where  the 
lessor  is  sought  to  be  held  liable  for  the  injuries  to  a  person  lawfully 
upon  a  highway  upon  which  the  leased  premises  abut,  the  same  con- 
siderations in  general  control  as  where  the  injury  is  to  one  lawfully 
upon  premises  adjoining  those  leased.  In  either  case  the  person  in- 
jured was  where  he  had  an  entire  right  to  be  without  any  license 
from  either  landlord  or  tenant,  and  the  duty  owed  him  by  the  lessor 
is  that  owed  to  any  stranger  and  predicated  upon  the  principle,  "Sie 
utere  tuo  ut  alienum  non  laedas. " 

(1)  Defective  Awnings.— Where  the  owner  of  a  building  leases 
it  with  a  wooden  awning  suspended  over  the  sidewalk,  if  the  awuing 
is  safe  for  its  intended  purpose  at  the  time  of  the  lease  the  lessor  is 
not  responsible  for  injuries  to  one  on  the  highway  upon  whom  the 
awning  falls  by  reason  of  the  act  of  the  tenant  in  allowing  a  crowd 
witnessing  a  passing  procession  to  gather  on  the  awning:  Kalis  v. 
Shattuck,  69  Cal.  593,  58  Am.  Eep.  568,  11  Pac.  346.  Where,  how- 
ever, the  awning  falls  because  of  a  defect  in  the  wall  to  which  it 
was  negligently  attached,  and  although  it  was  built  by  the  tenant, 
the  landlord  knew  of  the  a)vning  being  put  there  and  contributed 
materials,  the  latter  is  responsible  for  injuries  to  one  passing  along 
the  highway  at  the  time  of  the  accident:  Riley  v.  Simpson,  83  Cal. 
217,  23  Pac.  293,  followed  in  Cotts  v.  Simpson  (Cal.),  23  Pac.  294. 
In  Jessen  v.  Sweigert,  66  Cal.  182,  4  Pac.  1188,  the  lessor  was  held 
responsible  for  the  injuries  to  a  stranger  from  the  fall  of  an  awning 
suspended  over  the  sidewalk,  although  the  accident  occurred  from 
failure  to  make  repairs.  There  was,  however,  a  covenant  by  the 
lessor  to  repair  (see  supra,  II,  b,  2,  B) ,  and  the  license  from  the 
city  to  maintain  the  awning  was,  moreover,  conditional  upon  the 
structure  being  securely  placed  and  supported. 

In  Milford  v.  Ilolbrook,  9  Allen,  17,  85  Am.  Dec.  735,  the  defend- 
ant was  the  owner  of  a  building,  on  the  lower  story  of  which  were 
three  shops,  the  upper  story  was  divided  into  rooms,  all  but  one  of 
which  (and  that  one  retained  by  the  defendant)  were  leased  to  vari- 
ous tenants.  '  Across  the  whole  front  of  the  building  was  an  awning 
erected  for  the  benefit  of  the  shops.  The  awning  fell,  through  lack 
of  repair,  but  the  court  held  tliat  the  case  was  governed  by  the  rule 
applicable  to  parts  of  a  building  used  in  common  by  several  tenants 
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of  a  building  (piipra,  IT,  b,  5,  H),  that  the  lessor  was  to  be  regarded 
as  in  control  of  the  awning,  and  therefore  liable  for  a  failure  to  re- 
pair. "We  think,"  says  Hoar,  J.,  "his  liability  for  the  awning  is 
like  that  which  he  would  be  under  for  the  condition  of  the  roof,  the 
eaves,  the  chimneys,  or  other  parts  of  the  building  not  appropriated 
to  the  exclusive  use  of  any  particular  tenant,  or  to  all  of  them  to 
the  exclusion  of  the  landlord." 

In  Fellows  v.  Gilhuber,  82  Wis.  639,  52  N.  W.  307,  injured  while 
standing  on  a  sidewalk  in  front  of  a  hotel  in  which  he  was  a  guest 
the  cause  of  the  injury  being  the  fall  of  a  wooden  awning  attached 
to  the  hotel,  which  awning  the  jury  found  was  in  an  unsafe  and  dan- 
gerous condition  at  the  time  defendant  leased  the  hotel.  The  de- 
fendant was  held  not  liable,  the  court  apparently  placing  its  decision 
on  the  ground  that  plaintiff  was  not  a  stranger  or  a  member  of  the 
traveling  public  at  the  time  of  the  accident,  but  a  guest  of  the  tenant, 
to  whom  the  rule  caveat  emptor  applied. 

(2)  Falling  Walls,  CRimneys,  etc.— If  the  owner  of  a  building 
lets  it  while  it  is  in  such  a  defective  condition  as  to  endanger  the 
lives  of  persons  in  the  highway  by  the  possibility  of  its  collapse  or 
the  fall  of  its  chimneys,  cornices,  etc.,  he  is  chargeable  in  the  event 
of  such  injuries  occurring.  He  is  in  the  position  of  one  demising 
premises  with  a  nuisance  upon  them,  and  is  responsible  for  the  con- 
sequences: See  Timlin  v.  Standard  Oil  Co.,  126  N.  Y.  514,  22  Am.  St. 
Eep.  845,  27  N.  E.  786;  S.  C,  54  Hun,  44,  7  N.  Y.  Supp.  158;  Water- 
house  V.  Joseph  Schlitz  Brewing  Co.,  12  S.  Dak.  397,  81  N.  W.  725 
(see,  also,  Patterson  v.  Joseph  Schlitz  Brewing  Co.  (S.  Dak.),  91  N^. 
W.  3.36);  Todd  v.  Flight,  9  Com.  B.,  N.  S.,  377,  30  L.  J.  Com.  P.  21, 
7  Jur.,  N.  S.  291,  3  L.  T.  325,  9  Week.  Rep.  145  (fall  of  chimneys  on 
adjoining  lands.) 

If,  however,  the  injury  is  the  result  of  a  lack  of  repair,  and  the 
need  of  repairs  arose  subsequent  to  the  lease,  the  duty  of  making 
such  repairs  being  prima  facie  with  the  lessee,  the  lessor  is  not  re- 
sponsible for  his  tenants'  failure  to  perform  his  duty:  Grogan  v. 
Broadway  Foundrj'  Co.,  87  Mo.  321  (fall  of  wall  of  building  erected 
by  tenant  and  weakened  by  fire  during  term).  See,  also.  Nelson  v. 
Liverpool  Brewery  Co.,  46  L.  J.  Com.  P.  675  2  C.  P.  D.  311,  25  Week. 
Rep-  877  (fall  of  chimney  pot,  but  on  person  who  was  in  a  yard  ou 
the  leased  premises).  Where  the  landlord  uses  the  defective  struc- 
ture jointly  with  the  tenant,  and  has  agreed  to  keep  it  in  repair,  he 
is  responsible  to  a  third  person  injured  by  his  failure  to  do  so.  (See 
Boyce  v.  Fullerman,  183  111.  115,  followed  in  Boyce  v.  Snow,  187  111. 
181,  58  N.  E.  403,  affirming  88  111.  App.  402.  Here  also  the  injured 
party  was  not  upon  the  highway  at  the  time,  but  the  same  principles 
are  applicable.)  In  Louisiana  every  owner  is  by  statute  bound  to 
keep  his  buildings  in  repair  so  that  neither  their  fall  nor  that  of  any 
part  of  them  may  injure  neighbors  or  people  passing.     For  a  failur* 


538  Amekicax  State  Eli'Outs,  A'ol.  92.  [Mich. 

to  do  this  a  lessor  ia  responsible:  Barnes  v.  Beirne,  38  La.  Ann.  2S0. 
In  O'Connor  v.  Andrews,  81  Tex.  28,  16  S.  W.  628,  the  plaintiff's 
wife  was  injured  while  passing  along  the  street  by  the  fall  of  a  fire- 
wall and  cornice  from  a  building  of  the  defendant.  The  building 
was  rented  to  several  tenants,  each  occupying  a  different  portion, 
and  it  was  held  that  the  trial  court  rightly  left  it  to  the  jury  to 
say  whether  those  parts  cf  the  building  from  which  the  injury  re- 
sulted were  included  in  any  of  these  leases.  If  3o  the  failure  to  keep 
in  repair  was  that  of  the  tenant  who  had  control  of  those  parts,  if 
not  the  duty  of  keeping  them  in  repair  was  with  the  lessor.  The 
latter  being  found  to  be  the  fact,  the  roof  and  cornice  was  regarded 
as  a  portion  of  the  premises  within  the  control  of  the  lessor,  and 
enjoyed  in  common  by  all  the  tenants,  and  the  lessor  was  held  liable 
for  the  injury  caused  by  his  failure  to  keep  those  parts  in  repair.  See 
fcujjra,  11,  b,  5,  H. 

(3)  Fall  of  Snow  and  Ice  from  Roof.— A  class  of  cases  in  which 
the  authorities  are  involved  in  considerable  conflict  as  to  the  liability 
of  the  lessor,  is  that  in  which  injury  is  caused  to  a  person  lawfully 
on  the  highway  by  a  fall  of  snow  or  ice  from  a  roof  of  such  a  shape 
that  in  certain  seasons  the  accumulated  snow  and  ice  would  naturally 
slide  and  fall  into  the  highway.  Where  the  roof  is  under  the  con- 
trol of  the  landlord,  as  where  there  are  several  tenants  in  the  build- 
ing and  tha  roof  is  not  included  in  the  portion  leased  to  anyone,  but 
remains  under  the  general  supervision  of  the  landlord,  the  lessor  is 
cf  course  liable  if  by  reasonable  care  the  fall  of  the  accumulated  ice, 
etc.,  could  be  prevented:  Shipley  v.  50  Associates,  101  Mass.  251,  3 
Am.  Eep.  346;  S.  C,  106  Mass.  194,  8  Am.  Kep.  318.  In  such  a  case 
it  is  the  duty  of  the  landlord  who  has  control  of  the  roof  to  use  rea- 
sonable care  in  the  management  of  that  portion  of  tlie  premises.  It 
is,  therefore,  immaterial  so  far  as  the  result  is  concerned  whether 
Lis  liability  be  predicated  upon  the  erection  and  maintenance  of  a 
nuisance  by  building  and  renting  a  structure  with  a  roof  of  such  a 
shape,  or  whether  his  liability  results  from  negligence  in  failing  to 
rrmove  the  accumulation  of  snow  and  ice  from  the  roof  under  his 
control  and  management. 

Where,  however,  the  entire  premises  are  leased  to  one  tenant,  the 
landlord  reserving  no  rights  and  assuming  no  duties  in  respect  to 
the  management  of  the  roof,  the  basis  of  responsibility  for  the  in- 
jury becomes  important.  If  it  flows  from  the  erection  and  main- 
tenance of  the  roof  in  that  shape,  the  lessor  is  liable  for  letting 
]>remises  with  a  nuisance  thereon.  If,  on  the  other  hand,  the  liabil- 
ity flows  from  the  failure  to  remove  the  accumulated  snow  and  ice— 
from  the  manner  of  managing  the  property— the  tenant  alone  is  re- 
sponsible, since  the  lessor  has  relinquished  entire  control  to  him. 
Which  of  these  is  the  proper  theory  is  a  question  with  reference  to 
which  the  authorities  are  in  sharp  conflict. 
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In  the  report  of  Shipley  v.  50  Associates,  101  Mass.  251,  3  Am, 
Eep.  346,  the  court  held  it  to  be  immaterial  which  view  was  proper, 
fcince,  as  we  have  seen,  either  view  would  render  the  lessor  liable. 
He  both  erected  and  controlled  the  roof.  In  the  later  report  of  the 
same  case  (106  Mass.  194,  8  Am.  Rep.  318),  however,  the  lessor's  lia- 
bility was  placed  upon  the  ground  that  the  lessor  had  no  right  to 
construct  the  roof  as  he  did.  "It  is  not  at  all  a  question  of  reason- 
able care  and  diligence  in  the  management  of  his  roof,  and  it  would 
be  of  no  avail  to  a  party  to  show  that  the  building  was  of  the  usual 
construction,  and  that  the  inconvenience  complained  of  was  one 
which,  with  such  a  roof  as  his,  nothing  could  prevent  or  guard 
against.  He  has  no  right  so  to  construct  his  building  that  it  will 
inevitably  at  certain  seasons  of  the  year,  and  with  more  or  less  fre- 
quency, subject  his  neighbor  to  that  kind  of  inconvenience,  and  no 
other  proof  of  negligence  on  his  part  is  needed." 

Subsequent  cases  in  Massachusetts  do  not,  however,  take  the  same 
vitw,  and  where  the  question  has  been  directly  presented  as  to  the 
liability  of  a  lessor  who  lets  a  house  with  such  a  roof,  relinquishing 
all  control  during  the  term  of  lease,  his  liability  has  been  denied: 
Leonard  v.  Storer,  115  Mass.  86,  15  Am.  Kep.  76  (in  this  case 
there  was  also  a  covenant  by  the  lessee  to  repair,  and  as  is  said  in 
Joyce  V.  Martin,  15  K.  I.  558,  10  Atl.  620,  "the  ground  of  decision 
is  not  very  clearly  set  forth,  but  it  would  scorn  that  the  defendant 
was  discharged  because  the  injury  was  attributable  to  the  negligence 
of  the  tenant  instead  of  to  any  defect  in  the  house,  or  if  there  was 
any  defect  because  it  was  for  the  tenant  alone  under  the  lease  to 
remedy  it");  Clifford  v.  Atlantic  Cotton  Mills,  146  Mass.  47,  4  Am. 
St.  Rep.  279,  15  N.  E.  84.  In  the  case  last  cited  it  was  said  by  Mr. 
Justice  Holmes:  "The  defendant's  house  w^as  not  a  nuisance  in  itself. 
If  it  was,  half  the  householders  in  Boston  are  imlictable  at  the  pres- 
ent moment.  It  was  certain  to  become  so  at  times  by  the  mere  work- 
ing of  nature  alone,  unless  the  tenant  cleared  the  roof  or  took  other 
steps  to  prevent  it.  But  so  far  as  appears,  the  tenant  could  have 
done  so  by  using  reasonable  care.  If  he  could  it  was  his  duty  to 
do  so,  and  the  landlord  was  not  liable,  for  the  reasons  we  have 
stated."  In  other  words,  the  injury  is  deemed  to  result  from  a  neg- 
ligent management  of  the  promises,  "and  the  landlord  will  not  be 
liable  for  the  use  of  the  promises  in  such  a  way  as  to  do  harm,  merely 
because  there  was  a  manifest  possibility  of  their  being  used  in  such 
a  way."  The  same  view  is  taken  in  Maine:  Lee  v.  McLaughlin, 
86  Me.  410,  30  Atl.  65. 

This  theory  is  not,  however,  uniformly  accepted.  In  Minnesota  and 
in  New  York  it  is  held  that  the  liability  results  from  the  building 
of  a  roof  of  that  shape  and  not  from  negligence  in  its  management. 
"The  very  act  of  maintaining  a  building  with  a  roof  constructed 
as  this   was,  so   that  snow  and  ice  collecting   on   it   would   naturally 
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fall  into  the  adjoining  highway,  is  a  nuisance,  and  constitutes  neg- 
ligence per  se,  for  which  the  owner  will  be  liable  to  anyone  injurea 
thereby  while  lawfully  passing  along  the  sidewalk.  The  law  gives 
a  man  no  more  right  to  construct  a  building  in  this  way  than  it  docs 

to  purposely  throw  snow  and   ice  upon  passers-by It  was   not 

a  question  of  defendant's  reasonable  care  in  the  management  of 
his  roof,  but  of  his  right  to  erect  and  maintain  it  at  all  in  that 
shape.  It  would  not  avail  him  to  say  that  he  did  all  that  he  could 
to  prevent  the  consequences;  he  had  no  right  at  all  to  build  it  in 
that  way.  His  act  wa'?  an  attempt  to  extend  his  right  as  proprietor 
beyond  the  limits  of  his  own  property,  at  the  expense  of  the  safety 
of  the  traveling  public.  He  was  bound  at  his  peril  to  keep  the  ice 
and  snow  that  collected  on  his  own  roof  within  his  own  limits;  and 
if  the  shape  of  hia  roof  is  such  as  necessarily  or  naturally  to  throw 
it  upon  the  street,  he  is  responsible  for  all  damages,  precisely  as  if 
he  under  the  same  circumstances  threw  it  upon  the  property  of  au 
adjacent  owner":  Hannem  v.  Pence,  40  Minn.  127,  12  Am.  St.  Eep. 
717,  41  N.  W.  657.  To  the  same  effect,  see  Walsh  v.  Mead,  8  Hun, 
S87. 

The  question  is  an  interesting  one,  and  one  upon  which  the  au- 
thorities are  about  equally  divided.  The  view  of  the  Minnesota  and 
New  York  courts  seems,  however,  preferable  on  principle. 

(4)  Ice  on  Sidewalk. — Where  the  injury  to  a  third  person  on  the 
highway  in  front  of  the  leased  premises  is  occasioned  by  smooth  ice 
which  has  accumulated  there,  it  has  been  held  that  the  owner  is  not 
responsible  to  the  injured  party.  The  duty  to  keep  the  streets  clear 
of  snow  and  ice  rests  upon  the  municipality,  and  this  duty,  it  is  held, 
cannot,  as  to  third  persons,  be  shifted  to  the  owner  of  the  abutting 
property.  This  was  held  in  a  case  in  which  the  duty  of  control  and 
management  of  the  sidewalk,  as  between  lessor  and  lessee,  was  founil 
to  rest  with  the  lessor.  Nevertheless,  he  was  held  not  liable  to 
third  persons  injured  since,  as  above  stated,  the  duty  as  to  them  to 
keep  the  streets  safe  rested  not  upon  the  owner  but  upon  the  muni- 
cipality: Kirby  v.  Boylston  Market  Assn.,  14  Gray  249,  74  Am.  Dec. 
6S2,  See,  also,  Wenzlick  v.  McCotter,  87  N.  Y.  122,  41  Am.  Eep.  35S 
(reversing  Wenzler  v.  McCotter,  22  Hun,  60),  and  note  to  Decker  v. 
Scranton  City,  31  Am.  St.  Rep.  759. 

Where  the  question  has  been  considered  with  reference  to  the  ex- 
istence of  a  tenancy  in  the  abutting  property,  the  duty  of  removing 
such  accumulations  of  ice  is  held  to  rest  with  the  lessee  and  not 
with  the  lessor.  In  Shindlebeek  v.  Moon,  32  Ohio  St.  264,  30  Am. 
Rep.  584,  the  ice  was  caused  by  the  freezing  of  water  projected  from 
a  gutter  which  had  become  choked  up.  It  was  held  that,  it  not  be- 
ing shown  that  the  defect  existed  at  the  time  of  the  lease,  the  duty 
to  keep  the  gutter  in  repair  or  to  remove  the  ice  rested  upon  the 
tenant,  and  not  upon  the  landlord,  and  the  latter  was  not,  therefore, 
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responsible  for  the  former's  failure  to  perform  this  duty.  In  Gar- 
dener V.  Rhodes,  114  Ga.  929,  41  S.  E.  63,  a  ditch  was  so  constructed 
at  the  time  of  the  lease  that  if  used  in  winter  as  a  drain  ice  would 
form  upon  the  sidewalk.  It  was  nevertheless  held  that  the  lessor 
was  not  liable  for  injuries  to  a  person  on  the  highway  who  fell  upon 
ice  so  formed,  the  court  regarding  the  use  of  the  drain  in  winter  as 
a  misuse  of  the  property  in  a  manner  not  contemplated  by  the  lessor, 
and  the  duty  of  removing  the  obstruction  thus  caused  rested,  it  was 
held,  upon  the  lessee. 

(5)  Areas,  Cellarways,  etc.,  in  Sidewalk.— In  accordance  with  thj 
general  principle  that  one  who  demises  premises  with  a  nuisance  upon 
them  is  deemed  to  authorize  its  continuance,  and  becomes  liable  for 
its  consequences,  a  lessor  is  liable  for  injuries  suffered  by  a  person 
lawfully  on  the  highway  who  falls  into  a  hole  or  area  in  the  side- 
walk unprotected  by  a  guard  or  railing  at  the  time  of  the  lease. 
Such  a  structure  is  manifestly  a  nuisance,  and  if  the  owner  sees  fit 
to  demise  the  premises  without  first  taking  steps  to  remove  this  dan- 
ger, he  is  plainly  responsible  if  during  the  period  of  the  lease  a  stran- 
ger is  injured  thereby:  Tomle  v.  Hampton,  129  111.  379,  21  N.  E.  800, 
affirming  28  111,  App.  142;  Lame  v.  Farren  Hotel  Co.,  116  Mass.  67; 
Ihiesching  v.  St.  Louis  Gaslight  Co.,  73  Mo.  219,  39  Am.  Rep.  503; 
McGrath  v.  Walker,  64  Hun,  179,  18  N.  Y.  Supp.  915;  Davenport  v. 
Ruckraan,  37  N.  Y.  568,  affirming  16  Abb.  Pr.  341,  23  N.  Y.  Super.  Ct. 
(10  Bosw.)   20;  Brown  v.  Weaver  (Pa.),  5  Atl.  32. 

The  same  principle  applies  where  although  the  area  or  excavation 
was  5,'uarded,  the  rails  or  other  means  of  protection  wore  at  the  time 
of  the  lease  so  defective  as  to  be  insufficient  or  insecure.  If,  dur- 
ing the  time  of  the  lease,  the  defect  causes  injury  to  a  stranjjor  on 
the  highway,  the  lessor  is  liable:  Borman  v.  Saudgren,  37  111.  App. 
160;  Durant  v.  Palmer,  29  N.  J.  L.  544, 

(6)  Coal  Vaults  in  Sidewalk, 
(a)  General  Principles,— So  if  at  the  time  of  the  lease  there  is 
an  excavation  or  vault  under  the  sidewalk  covered  by  a  grating  or 
cover  which  is  then  defective,  the  same  rule  applies,  and  the  land 
owner  who  permits  the  property  in  this  condition  to  pass  from  his 
control  into  that  of  a  tenant  is  liable  for  any  injuries  which  may 
thereafter  be  suffered  by  a  stranger  in  consequence  of  such  de- 
fect: Stephani  vj  Brown,  40  111.  428;  City  of  Peoria  v.  Simpson,  110 
111,  294,  51  Am.  Rep.  683;  East  End  Imp.  Co,  v.  Sipp,  14  Ky.  Law 
Rep.  924;  Dalay  v.  Savage,  145  Mass.  38,  1  Am.  St.  Rep.  429,  12  X. 
E.  841;  Mancuso  v,  Kansas  City,  74  Mo,  App.  138;  Irvine  v.  Wood, 
51  N.  Y.  224,  10  Am.  Rep.  603;  Matthews  v.  De  Groff.  13  App.  Div. 
356,  43  N.  Y.  Supp.  237;  Anderson  v.  Dickie,  24  N.  Y.  Super.  Ct.  (1 
Rob.)  238;  Whalen  v.  Gloucester,  6  Thomp.  &  C.  135,  4  Hun,  24; 
Mcllvane  y.  Wood,  2  Handy   (Ohio),  166;   Gandy   v.  Jubber,  5  Best 
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&  S.  78,  33  L.  J.  Q,  B.,  151,  10  Jur.,  N.  S.,  652,  9  L.  T.  800,  52  Week. 
Eep.  520.  For  the  liability  of  the  lessor  in  this  connection  where 
he  buys  property  subject  to  a  lease  and  with  a  nuisance  thereon, 
see  Wcram  v.  Noble,  41  Hun,  398,  and  monographic  note  to  Lealian 
V.  Cochran,  86  Am.  St.  Kep.  508-523.  Where  the  lessee  agrees  to 
make  all  necessary  repairs,  see  as  to  the  effect  of  such  covenant  upon 
the  responsibility  of  the  lessor,  supra,  II,  b,  5,  M. 

If,  however,  the  grating  or  cover  to  such  a  vault  was  properly  con- 
structed and  in  good  repair  at  the  time  of  the  lease,  the  landlord  re- 
linquishing all  control  of  the  premises,  he  is  not  liable  if  through  the 
negligence  of  his  tenant  or  a  third  person  the  cover  is  left  off  the 
hole  or  insecurely  fastened,  and  a  stranger  passing  along  the  high- 
way sustains  injuries  in  consequence.  Landlords  are  not  obliged 
to  see  that  the  covers  on  coal-holes  in  premises  which  are  in  the 
occupation  of  a  tenant  are  kept  securely  fastened":  Frischberg  v. 
Ilurter,  173  Mass.  22,  52  N.  E.  1086.  To  the  same  effect.  Rider  v, 
(Jlark,  132  CaL  382,  64  Pac.  564;  Stewart  v.  Putnam,  127  Mass.  403; 
Gordon  v.  Peltzer,  56  Mo.  App.  599;  Jennings  v.  Van  Schaick,  108 
N.  Y.  530,  2  Am.  St.  Eep.  459,  15  N.  E.  424;  Trustees  v.  Foster,  156 
N.  Y.  354,  66  Am.  St.  Eep.  575,  50  N.  E.  971;  Schroeck  v.  Eeiss,  46 
App.  Div.  502,  61  N.  Y.  Supp.  1054;  Adams  v.  Fletcher,  17  E.  I.  137, 
33  Am.  St.  Eep.  859,  20  Atl.  203.  (Compare  Folsom  v.  Lewis,  So  Ga. 
146,  11  S.  E.  606.)  As  to  the  lessor's  liability  in  this  regard,  where 
the  premises  are  leased  not  to  one  but  to  several  tenants,  see  post 
this  division,  subdivision    (c). 

(b)  Necessity  and  Effect  of  License  from  Municipality  to  Con- 
struct.— Where  a  municipal  ordinance  expressly  requires  that  au- 
thority for  the  construction  of  vaults,  etc.,  under  a  sidewalk  sliall 
be  obtained  from  the  municipal  authorities,  and  specifies  the  manner 
in  which  they  shall  be  constructed,  a  vault  constructed  without  first 
obtaining  authority  and  in  a  manner  violative  of  the  law  is  a  nui- 
sance, and  the  owner  and  lessor  of  the  property  is  responsible  for 
any  injury  to  a  stranger  which  it  occasions,  although  the  defect 
causing  the  accident  appears  after  the  lease  is  made:  Owings  v. 
.lones,  9  Md.  117.  See,  also,  Fisher  v.  Thirkell,  21  Mich.  1,  4  Am. 
Eep.  422;  Brogan  v.  Hanan,  55  App.  Div.  92,  66  N.  Y.  Sujip.  IQ'M. 

On  the  other  hand,  if  such  vaults  are  well  constructed  under  ii.iini- 
cipal  authorization,  and  in  the  manner  required  by  law,  they  are  not 
nuisances,  and  if  at  the  time  of  the  demise  are  in  good  condition,  the 
lessor  is  not  responsible  for  injuries  arising  from  the  failure  of  the 
lessee  to  keep  them  in  proper  repair  and  covered:  Eider  v.  Clark, 
132  Cal.  382,  64  Pac.  504;  Gridley  v.  City  of  Bloomington,  68  Til.  47; 
West  Chicago  Masonic  Assn.  v.  Cohn,  192  111.  210,  85  Am.  St.  Eep. 
327,  61  N.  E.  439,  reversing  94  111.  App.  333;  Wolf  v.  Kilpatrick,  101 
N.  Y.  146,  54  Am.  Eep.  672,  4  X.  E.  188;  Trustees  of  Village  of 
Canandaigua  v.  Foster,  156  N.  Y.  354,  66  Am.  St.  Eep.  575,  50  N. 
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E.  971;  Bobbage  v.  Towers,  54  Hun,  G35,  7  X.  Y.  Siipji.  ."0(3,  afiirinc  1 
130  X.  Y.  281;  Curran  v,  Flammer,  49  App.  Div.  203,  62  S.  Y.  Supp. 
1061;  Irvin  v.  Fowler,  28  N.  Y.  Super.  Ct.  (o  Kob.)  482.  In  Wliab^n 
V.  Gloucester,  4  Hun,  24,  6  Thomp.  &  C.  135,  4  Hun,  24.  tlie  lan^'-.ia^'o 
of  the  court  indicates  that  in  its  view  the  owner  of  leased  premises 
which  have  a  coal  vault  in  the  sidewalk  appurtenant  to  them  is 
liable  almost  as  an  insurer,  although  the  vault  was  constructed  with 
authority  and  was  secure  at  the  time  of  the  lease.  If  such  be  the 
idea  intended  to  be  expressed,  it  is  obviously  a  dictum,  and  unsup- 
ported by  the  other  New  York  cases.     (See  those  above  cited.) 

Although  express  authority  may  not  have  been  given  by  the  muuioi- 
pality  originally,  consent  and  license  may,  it  is  well  settled,  be  im- 
plied from  along  acquiescence  of  the  municipal  authorities,  and  for 
the  purpose  now  under  consideration  a  license  so  implied  is  the 
equivalent  of  an  original  authorization:  Gridley  v.  City  of  Bloom- 
ington,  68  111.  47;  ^Trustees  of  Village  of  Canandaigua  v,  Foster,  156 
N.  Y.  354,  66  Am.  St.  Kep.  575,  50  N.  E.  971;  Jennings  v.  Van 
Schaick,  108  N.  Y.  530,  2  Am.  St.  Rep.  459,  15  N.  E.  424;  Babbage 
V.  Powers,  130  N.  Y.  281,  29  N.  E.  132  (affirming  54  Hun,  635,  7  N. 
Y.  Supp.  306),  and  cases  there  cited;  Irvin  v.  Fowler,  28  X.  Y. 
Super.  Ct.  (5  Rob.)  482. 

Where,  however,  a  vault  under  the  sidewalk,  although  not  con- 
structed in  violation  of  express  statute,  has  yet  not  been  constructed 
under  municipal  authority,  either  express  or  implied  from  long 
acquiescence  by  the  municipal  authorities,  there  is  a  decided  coa- 
flict  as  to  the  liability  of  a  lessor  of  premises  to  which  such  a  vault 
is   appurtenant. 

According  to  the  view  of  the  New  York  courts,  one  who  without 
license  from  the  municipal  authorities  makes  an  excavation  in  or 
under  the  sidewalk  of  a  street  without  license  from  the  municipal 
authorities  is  a  trespasser  and  the  excavation  is  a  nuisance.  On  this 
ground  of  nuisance,  therefore,  and  although  shown  to  be  guilty  of 
no  negligence,  he  may  be  held  liable  for  a  defect  arising  from  its 
original  construction,  although  the  premises  were  at  the  time  of  tlio 
accident  in  the  possession  of  his  tenants:  Congreve  v.  Smith,  18  X.  Y. 
71).  In  a  case  arising  out  of  the  same  accident  this  doctrine  and  the 
lesssor's  liability  was  extended  to  cover  an  injury  received  by  a 
stranger  during  the  term  of  lease,  although  no  negligence  and  no  defr.  t 
of  original  construction  was  shown,  the  court  saying:  "The  liability 
of  the  defendants  does  not  depend  upon  their  negligence  either  in  pr.i- 
viding  an  unsuitable  stone  or  in  continuing  the  use  of  it  nfti>r  it 
had  become  unsuitable  from  any  cause,  but  from  the  fact  that  tl.'^ 
stone  was  unsafe  at  the  time  the  injury  occurred,  ami  (lii'ii>l.\- 
occasioned  the  injury":  Congreve  v.  Morgan,  18  X".  Y.  S4,  72  Am. 
Dec.  495.  Under  this  view,  therefore,  a  lessor  of  premises  with  an 
unauthorized  coal  vault  appurtenant  thereto  is  responsible  although 
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at  the  time  of  the  lease  the  vault  is  secure,  and  the  real  cause  of  in- 
jury to  a  third  person  is  the  lessee's  failure  to  repair.  Compare,  also, 
Burke  v.  Schwerdt  (Cal.),  6  Pac.  381.  See,  further,  as  illustrating 
the  position  of  the  New  York  courts  with  reference  to  excavations, 
vaults,  etc.,  made  without  municipal  authorization,  and  the  liability 
of  a  lessor  for  injuries  therefrom.  Trustees  of  Village  of  Canandaigua 
V.  Foster,  156  N.  Y.  354,  66  Am.  St.  Eep.  575,  50  N.  E.  971;  Anderson 
V.  Dickie,  24  N.  Y.  Super.  Ct.  (1  Fob.)  238;  Irvin  v.  Wood,  27  N.  Y. 
Super.  Ct.  (4  Rob.)  138;  Irvin  v.  Fowler,  28  N.  Y.  Super.  Ct.  (5  Rob.; 
482.  See,  also,  Halroyd  v.  Sheridan,  53  App.  Div.  14,  65  N.  Y.  Supp. 
442  (barn  door  swinging  over  sidewalk).  The  view  that  unless 
authorized  by  the  municipality  such  excavation  or  vault  is  a  nuisance, 
and  the  lessor  is  liable  for  its  consequences  seems  also  to  be  adopted 
in  Illinois:  West  Chicago  Masonic  Assn.  v.  Cohn,  192  111.  210,  85  Am. 
St.  Rep.  327,  61  N.  E.  439. 

This  theory  that  an  authorization,  express  or  implied,  from  the 
municipality  is  essential  to  relieve  a  vault  under  the  sidewalk  from 
being  deemed  a  public  nuisance  is  not  generally  accepted,  and  so  far 
as  the  cases  involving,  in  this  connection,  the  liability  of  lessors  are 
concerned,  outside  of  the  two  states  already  mentioned  (New  York 
and  Illinois),  the  authorities  seem  uniform  in  holding  no  such  author- 
ization necessary  in  the  absence  of  statute.  Whether  such  a  vault  is 
a  nuisance  or  not  depends  upon  whether  it  is  properly  constructed 
and  kept  in  repair,  and  if,  according  to  this  view,  the  vault  was  thus 
constructed  and  in  repair  at  the  time  of  the  lease,  the  lessor  is  not 
responsible  for  injuries  resulting  from  the  failure  of  the  lessee  to 
keep  it  in  repair:  Fisher  v.  Thirkell,  21  Mich.  4  Am.  Eep.  422;  Gordon 
V.  Peltzer,  56  Mo.  App.  599;  King  v.  Thompson,  87  Pa.  St.  365,  30  Am. 
Rep.  364;  Adams  v.  Fletcher,  17  R.  I.  137,  33  Am.  St.  Rep.  859,  20  Atl. 
263.  See,  also.  Rider  v.  Clark,  132  Cal.  382,  64  Pac.  123;  Citv  of 
Boston  V.  Gray,  144  Mass.  53,  10  N.  E.  509;  City  of  Lowell  v. 
Spauldmg,  4  Cush.  277,  50  Am.  Dec.  775;  Johnson  v.  McMillan,  69 
Mich.   36,  36  N.   W.   803. 

(c)  Where  Under  Control  of  Lessor.— If  the  premises  be  leased  to 
several  tenants,  each  occupying  a  separate  portion,  to  no  one  of 
which  the  cellarway,  coal  vault,  etc.,  is  exclusively  appurtenant  (as 
in  the  case  of  an  apartment-house),  it  is  regarded  as  a  portion  of  the 
premises  used  in  common,  and  the  landlord  is  therefore  in  law,  as  he 
usually  is  in  fact,  regarded  as  having  the  control  and  duty  of  super- 
vision with  respect  to  it.  If,  in  such  a  case,  he  permits  the  excava- 
tion to  remain  unguarded,  or  fails  to  keep  the  cover  or  guards  in 
proper  repair,  he  is  liable  to  a  stranger  lawfullly  on  the  highway  who 
is  injured  in  consequence  of  such  neglect:  Stevenson  v.  Joy,  152  Mwss. 
45,  25  N.  E.  78;  Jennings  v.  Van  Schaick,  108  N.  Y.  530,  2  Am.  St. 
Eep.  459,  15  N.  E.  424;  Anderson  v.  Caullield,  60  App.  Div.  560,  69  N. 
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Y.  Supp.  1027;   Sturmwold  v.  Schreiber,  74  N.  t.  Supp.  99li,  69  App. 
Div.  476. 

Id  Martin  v.  Pettit,  117  N.  Y.  118,  22  N.  E.  5G6,  reversing  Was- 
son  V.  Pettitj  49  Hun,  166,  1  N.  Y.  Supp,  613,  it  appeared  that 
notwithstanding  the  diligence  of  a  watchman,  whom  defendant,  the 
owner  of  a  building  undergoing  repairs,  had  employed  to  watch  the 
outside  of  the  building,  some  person  had  removed  an  iron  grating 
which  covered  a  cellarway,  and  plaintiff  had  suffered  injuries  by  fall- 
ing into  the  cellarway.  The  court  held  that  the  complaint  not 
having  alleged  the  maintenance  of  a  nuisance  by  the  defendant, 
he  could  only  be  held  liable  by  proof  of  negligence  on  his  part  and 
no  negligence  having  been  shown,  the  plaintiff  could  not  recover. 

When  an  area,  cellarway  or  coal  vault  in  a  sidewalk  is  exclusively 
appurtenant  to  a  part  of  the  premises  occupied  by  one  tenant,  and 
is  used  by  him  alone,  it  is  held  by  the  weight  of  authority  that  upon 
such  tenant,  and  not  upon  the  lessor,  lies  the  duty  of  its  supervision 
and  repair,  although  the  owner  retains  control  or  leases  to  other 
tenants  the  remainder  of  the  building.  "If  the  coal-hole  and  vault 
were  constructed  and  were  used  for  the  benefit  of  the  entire  premises, 
the  leasing  of  a  portion,  only,  of  the  premises  would  not  absolve 
the  owner  from  his  duty  to  use  ordinary  care  to  keep  the  coal-hole 
and  the  covering  thereto  in  a  good  and  safe  condition;  but  if  the 
vault  into  which  the  coal-hole  opens  has  no  connection  with  any 
other  part  of  the  building  than  the  basement  leased  to  the  tenant, 
and  no  benefit  inures  from  it  to  any  other  part  of  the  premises,  and 
the  tenant,  as  against  the  owner,  has,  and  is  entitled  to  have,  exclu- 
bive  possession  and  control  of  the  basement,  coal-hole  and  vault,  and 
has  covenanted  to  keep  the  same  in  good  repair,  then  the  case  should 
be  regarded  as  within  the  general  rule  that  the  occupant  of  the  prem- 
ises, and  not  the  owner  thereof,  is  responsible  for  injuries  received  in 
consequence  of  a  failure  to  keep  the  preniises  in  repair":  West 
Chicago  Masonic  Assn.  v.  Cohn,  192  111.  210,  85  Am.  St.  Rep.  327,  61 
N.  E.  439.  See,  also.  City  of  Boston  v.  Gray,  144  Mass.  53,  10  N.  E. 
509;  Schroeck  v.  Reiss,  46  App.  Div.  502,  61  N.  Y.  Supp.  1054;  Brown 
v.  Weaver  (Pa.),  5  Atl.  32. 

In  Trustees  of  Village  of  Canandaigua  v.  Foster,  156  N.  Y.  354, 
66  Am.  St.  Rep.  575,  50  N.  E.  971,  on  the  other  hand,  it  ia  held  that 
notwithstanding  the  area,  cellarway,  vault,  etc.,  are  exclusively 
used  by  one  tenant,  if  the  laodlord  retains  possession  of  any  part  of 
the  building,  he  is  liable  for  failure  to  keep  such  vault,  etc.,  in  re- 
pair. "Entire  possession  by  a  tenant  from  foundation  to  roof  doubt- 
less involves  the  duty  of  keeping  a  grate  in  front   of  the  premises 

in  good  repair,  which  otherwise  rests  on  the  owner  of  the  fee 

If  he  transfers  either  title  or  possession  in  part   only,  he   does   not 
escape  the  burden Nor  can  he  relieve  himself  of  tiie  duty  with- 
out parting  with  the  entire  possession  of  the  property  benefited,  for  the 
Am.    St.   Rep.,  Vol.   92—35 
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safety  of  the  public  requires  that  the  owner,  as  long  as  he  is  in 
possession  of  any  part  of  the  property,  should  be  compelled  to  keep 
his  structure  in  the  sidewalk  in  suitable  condition  for  use  as  a  part 
of  the  sidewalk."  This  criterion  of  liability  is  purely  arbitrary, 
and  it  may  be  doubted  whether,  as  the  court  claims,  it  is  "required 
by  sound  public  policy." 

(7)  Iraniaterial  Whether  Defect  is  on  or  Adjacent  to  Highway.— 
In  considering  the  liability  of  a  lessor  for  injuries  suffered  by  third 
persons  through  defective  or  unguarded  grates,  it  is  immaterial 
whether,  as  a  matter  of  fact,  «ruch  structures  are  in  the  highway 
or  are  on  the  leased  premises,  and  so  near  the  highway  as  to  consti- 
tute a  nuisance.  An  owner  of  property  may  so  construct  his  prem- 
ises as  to  make  them,  for  all  practical  purposes,  a  part  of  the  high- 
way, and  it  is,  in  such  case,  immaterial  whether  the  structure  caus- 
ing the  injury  is  within  the  official  street  line  or  not.  It  is  for  prac- 
tical purposes  in  the  highway:  Tomle  v.  Hampton,  129  111.  379,  21 
N.  E.  800,  affirming  28  111.  App.  142;  Larue  v.  Farren  Hotel  Co.,  113 
Mass.  67;  Buesching  v.  St.  Louis  Gas  Light  Co.,  73  Mo.  219,  39  Am. 
Eep.  503. 

P.  Statutory  Provisions.— Where  a  statute  makes  an  "owner  or 
occupant"  of  premises  on  which  filth,  or  any  other  cause  of  sickness, 
is  found  liable  to  a  penalty  and  to  the  expenses  of  removing  such 
nuisance,  if  he  himself  does  not  do  so  after  notice,  the  effect  of  the 
statute  is  to  change  the  common  law  (see  supra,  524),  in  that  he  be- 
comes responsible,  although  the  tenant  alone  created  the  nuisance: 
City  of  Bangor  v.  Eowe,  57  Me.  436. 

By  section  3118  of  the  Civil  Code  of  Georgia,  it  is  provided  that 
"the  landlord,  having  fully  parted  with  possession  and  rights  of 
possession,  is  not  responsible  to  third  persons  for  damages  resulting 
from  the  negligent  or  illegal  use  of  the  premises  by  the  tenant.  But 
he  is  responsible  to  others  for  damages  arising  from  defective  con- 
struction, or  for  damages  from  failure  to  keep  the  premises  in  re- 
pair." The  section  is  not  clear  in  its  expression,  but  it  was  held,  in 
Ocean  Steamship  Co.  v.  Hamilton,  112  Ga.  901,  38  S.  E.  204,  to  bo 
a  mere  codification  of  previous  decisions  in  that  state,  and  that,  un- 
der it,  the  lessor  was  not  liable  to  a  servant  of  the  lessee  for  injuries 
resulting  from  his  failure  to  repair,  where  he  neither  knew,  or  in  the 
exercise  of  reasonable  diligence  should  have  known,  of  the  need  of 
repairs. 

The  Louisiana  statute  (R.  C.  C,  arts.  670,  2322),  making  it  the 
duty  of  the  owner  of  a  building  to  prevent  injuries  to  passers-by  or 
neighbors  by  the  fall  of  his  building  or  a  part  thereof,  and  making 
him  liable  for  his  nnglect  to  keep  them  in  sufficient  repair  to  prevent 
this,  binds  a  lessor  although  he  has  no  actual  knowledge  of  the  need 
of  repair:  Barnes  v.  Beirne,  38  La.  Ann.  280  (supra  537);  but  ia 
not  applicable  where  the  injury  is  to  a  tenant  or  his  guests,  and  not 
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to  "neighbors  or  passengers":  McConnell  v.  Lemley,  48  La.  Ann» 
1433,  55  Am.  St.  Kep.  319,  20  South.  887. 

In  California  Civil  Code,  section  1941,  it  is  provided  that  "the lessor 
of  a  building  intended  for  the  occupation  of  human  beings  must,  in 
the  absence  of  an  agreement  to  the  contrary,  put  it  into  a  condition 
fit  for  such  occupation,  and  repair  all  subsequent  dilapidations 
thereof  which  render  it  untenantable,"  etc.  It  is  held,  however, 
that  the  liability  imposed  upon  the  lessor  by  this  section  is  lim- 
ited by  the  privilege  conferred  upon  the  tenant  by  the  following 
section  (Civ.  Code,  sec.  1942),  enabling  him  to  either  vacate  the  prem- 
ises or  to  expend  the  value  of  one  month's  rent  in  repairs.  The 
lessor  is  not,  therefore,  liable  because  of  these  sections  to  an  em- 
ployee of  the  tenant  for  the  defective  condition  of  the  premises 
when  let:  Angevine  v.  Knox-Goodrich  (Cal.),  31  Pac.  529;  or  for 
his  failure  to  repair  them:  Willson  v,  Treadwell,  81  Cal.  58,  22  Pac. 
304. 

For  cases  upon  the  liability  of  a  lesser  of  a  building  for  injuries 
to  third  persons,  received  from  a  lack  of  fire-escapes,  where  a  statuto 
requires  such  appliances,  see  Landgraf  v.  Kuh,  188  111.  484,  59  N.  E. 
501;  Lee  v.  Smith,  42  Ohio  St.  458,  51  Am.  Rep.  839;  Keeley  v.  O'Con- 
nor, 106  Pa.  St.  321;  Schott  v.  Harvey,  105  Pa.  St.  222,  51  Am.  Rep, 
201.  Under  statutes  requiring*  guards,  etc.,  for  elevator  shafts:  Mal- 
loy  V.  Now  York  Real  Estate  Assn.,  13  Misc.  Rep.  496,  34  N.  Y. 
Supp.  679;  Weinberger  v.  Kratzenstein,  71  App.  Div.  155,  75  N.  Y. 
Supp.  537;  S.  C,  35  Misc.  Rep.  74,  71  N.  Y.  Supp.  244. 

m.     Liability  of  Bailor,  Lessor,  etc.,  of  Personal  Property. 

a.  For  Acts  of  Lessee. — The  relation  of  bailor  and  bailee,  like  that 
of  landlord  and  tenant,  is  not  one  which  involves  any  element  or 
agency,  and  the  doctrine  respondeat  superior  is  in  no  respect  ap- 
plicable. "In  a  contract  of  bailment  of  things  for  hire,  the  bailor  is 
not  responsible  to  a  third  party  for  injuries  occurring  to  such  third 
party  by  reason  of  the  negligent  use  of  the  thing  hired  by  the  bailee, 
nor  for  the  negligence  of  the  servants  of  the  bailee  with  respect 
thereto.  The  bailee  does  not  stand  in  the  place  of  the  bailor,  nor  rep- 
resent him  in  such  relation  as  to  render  the  bailor  liable  for  such 
injuries,  nor  are  the  servants  of  the  bailee  the  servants  of  the  bailor, 
or  in,  any  sense  acting  for  him,  and  the  contract  of  bailment  is  in 
so  far  entirely  an  independent  one,  and  the  liabilities  of  the  bailor 
and  bailee  to  third  parties  are  essentially  independent  of  each  other": 
New  York  etc.  Ry.  Co.  v.  New  Jersey  Elec.  Ry.  Co.,  60  N.  J.  L.  3oS, 
38  Atl.  828. 

If,  therefore,  one  hires  out  a  horse  to  another,  and  by  the  negli- 
gence of  the  driver  the  person  or  property  of  a  third  person  is  in- 
jured, the  owner  of  the  horse  cannot  be  held  responsible  for  such 
injuries:  Thompson  v.  New  Orleans  etc.  R.  Co.,  10  La.  Ann.  403; 
Herlihy  v.  Smith,  116  Mass.  265.     Where  the  negligence   is  that   of 
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a  driver  whom  the  bailor  has  furnished,  the  latter  is  of  course  re- 
ppoiisible,  not,  however,  on  the  ground  of  bailment,  but  because  of 
the  relation  of  master  and  servant  existing  between  himself  and 
the  negligent  driver:   Crockett  v,  Calvert,  8  Ind.  127. 

On  the  same  principle  it  has  been  held  in  a  number  of  cases  that 
the  lessor  of  a  ferry  is  not  liable  for  injuries  to  the  persons  and  prop- 
erty of  third  persons  arising  from  the  negligence  of  the  lessee.  **The 
lessee,  for  the  time  being,  takes  the  place  and  assumes  the  duties 
and   obligations   of   the   lessor.     He   acts   independently   of   him.     He 

cannot   be   controlled  by  him The   servants   of   the   lessee   are 

not  his  (lessor's)  servants.  He  cannot  control  them.  He  cannot 
give  them  orders  which  they  are  bound  to  obey.  They  owe  no  alle- 
4'iance  or  service  to  him.  Having  no  power  over  them  and  having 
conferred  no  authority  upon  them,  he  is  not  responsible  for  their 
Jicts.  He  stands  in  no  relation  to  them  which  makes  applicable  to 
him  the  maxim  respondeat  superior":  Norton  v.  Wiswall,  26  Barb. 
*318.  See,  to  the  same  effect,  Ladd  v.  Chatard,  Minor  (Ala.)  366; 
Taylor  v.  Eushing,  2  Stew.  (Ala.)  160;  Claypool  v.  McAllister,  20  111, 
504;  Blackwell  v.  Wiswall,  24  Barb.  355;  Briggs  v.  Ferrel,  34  N.  G. 
1:  Hale  v.  Dutant,  39  Tex.  667;  Felton  v.  Deall,  22  Vt.  170,  54  Am. 
Dee.  1. 

In  Hale  v.  Dutant,  39  Tex.  667,  the  defendant  was  sued  for  injuries 
received  by  plaintiff,  who,  while  traveling  on  a  public  highway,  fell 
over  a  rope  used  in  working  a  ferry  of  which  defendant  was  an 
owner,  and  which  was  stretched  across  the  highway.  A  plea  that, 
before  the  accident,  the  ferry  had  been  leased  to  a  third  party  was 
held  a  good  defense  to  the  action.  The  court  states  that  the  "de- 
fendants are  sued  as  common  carriers,  and  this  is  what,  at  common 
law,  would  have  been  an  action  on  the  case  for  incidental  damages." 
Aside  from  the  theory  of  the  pleadings,  however,  it  would  seem  that 
if  the  rope  across  the  higliway  was  a  part  of  the  original  construc- 
tion of  the  ferry,  and  was  there  at  the  time  of  the  demise,  it  would 
amount  to  a  public  nuisance,  and  a  lease  of  the  ferry  in  that  condi- 
tion would  be  deemed  an  authorization  by  the  defendant  of  a  con- 
tinuance of  the  nuisance,  and  would  make  him  responsible  for  the 
consequences. 

b.  Defects  in  Appliances  (Chattels)  Balled,  Leased,  etc. 
1.  Basis  of  Liability. 
A.  In  General. — In  the  principal  case  (GrifTm  v.  Jackson  Light  etc. 
€o.,  128  Mich.  653,  ante,  p.  49(>,  87  N.  W.  888),  the  facts  which  were 
treated  as  giving  rise  to  a  "letting  of  property  for  use"  were  that 
an  electric  lamp  had  been  placed,  by  an  electric  lighting  company,  on 
the  premises  of  a  customer  for  the  purpose  of  giving  light  from  a 
current  of  electricity  furnished  by  the  company.  Defective  insula- 
tion,  known  to  the  customer   (who   used  it  nevertheless),   occasioned 
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injury  to  a  ptrsoa  delivering  mcrchaudise  to  the  customer.  The 
court  held  the  case  to  bo  within  the  general  rule  that  "one  who  lets 
property  for  use,  like  one  who  sells  it,  is  not  responsible  to  third  per- 
ties  injured  by  reason  of  a  defect  in  the  article  or  property  let  or 
Bold,"  and  said  that  if  tlie  case  came  within  an  exception  to  this 
general  rule,  where  the  defendant  is  dealing  with  a  dangerous  sub- 
stance, still  there  was  here  an  intervening  human  agency  (the  cus- 
tomer), which  might  have  arrested  the  injury  or  furnisiied  protec- 
tion, and  defendant  w-as  not,  therefore,  liable. 

The  case,  while  peculiar  in  the  facts,  is  closely  akin  to,  and  was 
decided  upon  principles  equally  applicable  to,  that  class  of  cases  in 
which  a  person  who  has  contracted  with  another  to  supply  the  lat- 
ter with  appliances  for  a  particular  jnirpose,  where  the  contract  is 
not  one  of  sale,  is  sought  to  be  held  rcsj^onsible  to  a  third  person 
for  injuries  received  by  the  latter  by  reason  of  a  defect  in  such  ap- 
pliances. These  cases,  however,  are  but  instances  of  the  applicatiorj 
to  one  class  of  facts,  of  principles  concerning  which  there  has  been 
much  discussion,  and  the  proper  limitations  of  which  are  by  no  means 
well  settled.  The  larger  question  is  well  stated  by  Brett,  M.  R.,  in 
Heaven  v.  Pender,  L.  K.  11  Q.  B.  D.  503,  to  be:  "What  is  the  propei 
definition  of  the  relation  between  two  persons  other  than  the  rela- 
tion established  by  contract  or  fraud,  which  imposes  on  one  of  them 
a  duty  toward  the  other  to  observe,  with  regard  to  the  person  or 
property  of  such  other,  such  ordinary  care  or  skill  as  may  be  neces- 
sary to  prevent  injury  to  his  person  or  property?"  An  extendeil  dis- 
cussion of  this  question  is,  of  course,  outside  the  scope  of  this  note^ 
and  no  more  will  be  here  attempted  than  to  consider  the  liability 
of  one  who  furnislies  appliances  to  another  under  ;i  contract  of  lease, 
bailment,  etc.,  for  an  injury  to  a  third  person  arising  from  a  defect 
iu  the  appliance  furnisiied. 

B.     No  Privity  of  Contract. 

(1)  In  General. — There  is,  of  course,  in  such  case  no  privity  of 
contract  between  the  parties,  and  whatever  right  of  action  accrue? 
to  the  person  injured  must  be  based  on  some  ground  other  tluui  that 
of  breacli  of  contract.  The  only  contract  into  which  the  defendant 
has  entered  is  that  with  the  person  to  whom  he  has  agreed  to  l-'t  or 
furnish  the  appliances,  and  to  this  contract  the  thiril  person  injured 
is  n'ot  a  party.  Whatever  his  liability,  it  is  not  one  to  which  pri\it>- 
of  contract  is  an  essential:  Griflln  v.  Jackson  Tvight  etc.  Co.  (prin.ipnl 
ease),  128  Mich.  653,  ante,  p.  496,  87  N.  W.  888;  Coughtry  v.  ni.d.e 
Woolen  Co.,  56  N.  Y.  124,  15  Am.  Eep.  387;  Burke  v.  Do  Pastro  ot>\  Ttof. 
Co.,  11  Hun,  354;  Wright  v.  Delaware  etc.  Canal  Co.,  40  Hun,  .">43; 
Davies  v.  Pelham  Hod  Elevating  Co.,  65  Hun,  573,  20  N.  Y.  Supp.  'rl.i, 
affirmed  146  N.  Y.  363,  41  N.  E.  88;  Bright  v.  Barnett  &  Record  Co., 
88  Wis.  299,  60  N.  W.  418;  The  Mary  Stewart,  5  Hughes,  312,  10  Fed. 
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137;   The  Dago,  31  Fed.  574;   Anderson  v.  The  Ashebrookc,  44  Fed. 
124;  Blackmore  v.  Bristol  etc.  R.  Co.,  8  El.  &  B.  1035.  ' 

(2)  Where  Plaintiff  is  Servant  of  Lessee. — In  most  of  the  cases 
cited  the  person  injured  was  a  servant  of  the  person  with  whom  the 
defendant  liad  contracted  to  furnisli  the  appliances.  This,  however, 
does  not,  it  is  quite  uniformly  held,  create  as  between  the  defendant 
lessor  or  bailor  and  the  third  person  any  privity  of  contract  such  as 
the  relation  of  master  and  servant.  If,  for  instance,  the  person  in- 
.Tured  is  the  employs  of  a  stevedore,  who  contracts  with  the  owner 
of  a  vessel  to  load  or  unload  it,  the  fact  that  the  appliances  of  the 
vessel  are  to  be  used  in  the  unloading  does  not  make  the  person  in- 
jured the  servant  of  the  owner:  Pingree  v.  Leland,  135  Mass.  398; 
Eeier  v.  Detroit  Steel  Works,  109  Mich.  244,  67  N.  W.  120;  Roddy  v. 
Missouri  Pac.  R.  Co.,  104  Mo.  234,  24  Am.  St.  Rep.  333,  15  S.  W.  112. 
C^ompare,  however,  Fell  v.  Rich  Hill  Coal  Co.,  23  Mo.  App.  216. 

(3)  No  Recovery  for  Breach  of  Contract.— Where,  therefore  the 
broach  of  contract  is  made  the  basis  of  an  action  brought  by  the  per- 
son injured,  who  was  not  a  party  to  the  contract  of  bailment  or 
lease,  there  can  obviously  be  no  recovery.  Accordingly,  where  re- 
covery is  sought,  on  the  ground  that  the  plaintiff  was  a  servant  of 
the  defendant,  if  the  proof  shows  that  he  was  in  fact  the  servant  of 
one  to  whom  the  defendant  stood  in  the  position  of  an  independent 
contractor  or  lessor,  the  plaintiff  cannot  recover:  Pingree  v.  Leyland, 
135  Mass.  398;  Reirer  v.  Detroit  Steel  Works,  109  Mich.  244,  67  N.  W. 
120.  In  the  latter  case  the  court  admits  that  "on  a  proper  declara.- 
tion, "  the  defendant  might  be  held  liable  for  failure  to  furnish  suit- 
able machinery  or  (where  such  was  its  duty)  to  keep  it  in  repair  on 
due  notice. 

In  Winterbottom  v.  Wright,  10  Mees.  &  W.  109,  a  frequently  cited 
case,  the  defendant  had  contracted  with  the  postmaster  general  to 
furnish  and  keep  in  repair  a  mail  coach  along  a  certain  route. 
Through  the  weakness  of  the  coach  a  driver  was  injured,  and  brought 
an  action  against  the  defendant  to  recover  damages  for  the  injury. 
The  court  held  that  the  action  could  not  be  maintained,  Alderson,  B., 
paying:  "If  we  were  to  hold  that  the  plaintiff  could  sue  in  such  a  case, 
there  is  no  point  at  which  such  actions  would  stop.  The  only  safe 
rule  is  to  confine  the  right  to  recover  to  those  who  enter  into  the 
contract;  if  we  go  one  step  beyond  that,  there  is  no  reason  why  we 
should  not  go  fifty."  The  case  is  frequently  cited  as  one  which  de- 
nies all  right  of  recovery  to  a  person  who  is  injured  by  the  negli- 
^'cnce  of  another  in  furnishing  appliances  to  a  third  person  under  a 
contract  with  the  latter,  and  the  judges  evidently  regarded  the  case 
as  one  in  which  the  plaintiff  was  without  a  remedy  (see  opinion  of 
Rolfe,  B.),  Brett,  M.  R.,  in  his  opinion  in  Heaven  v.  Pender,  11  Q. 
B.  D.  503,  513,  however,  seeks  to  distinguish  the  case  as  one  in  which 
"the  declaration  relied  too  much  on  contracts  entered  into  with  other 
persons  than  the  plaintiff."  In  the  opinion  of  the  master  of  the  rolls 
a  declaration  so  framed  as  to  show  that  the  defendant  must,  as  a 
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reasonable  man,  have  expected  the  coach  to  be  used  by  the  plaintiflf, 
or  one  of  his  class,  and  the  defect  to  be  one  which  would  probably 
not  be  observed,  would  have  entitled  the  plaintifl"  to  a  recovery. 

C.  General  Duty  of  Care  not  to  Injure  Others.— That  there  is  no 
privity  of  contract  between  a  lessor  (or  one  who  furnishes  appli- 
ances, etc.,  to  another  for  temporary  use)  and  a  third  person  is  not 
decisive  of  his  liability.  To  quote  again  from  the  opinion  of  Brett, 
M.  R.,  in  Heaven  v.  Pender,  11  Q.  B.  D,  503:  "If  a  person  contracts 
•with  another  to  use  ordinary  care  or  skill  toward  him  or  his  prop- 
erty, the  obligation  need  not  be  considered  in  the  light  of  a  duty; 
it  is  an  obligation  of  contract.  It  is  undoubted,  however,  that  there 
may  be  the  obligation  of  such  a  duty  from  one  person  to  another, 
although  there  is  no  contract  between  them  with  regard  to  such 
duty";  and  this  latter  obligation  the  author  of  the  opinion  thus 
formulates:  "The  proposition  ....  is  that  whenever  one  person  is, 
by  circumstances,  placed  in  such  a  position  with  regard  to  another 
that  everyone  of  ordinary  sense  who  did  think  would  at  once  rec- 
ognize that  if  he  did  not  usa  ordinary  care  and  skill  in  his  own  con- 
duct with  regard  to  those  circumstances  he  would  cause  danger  of 
injury  to  the  person  or  property  of  the  other,  a  duty  arises  to  use 
such  care  and  skill  to  avoid  such  danger." 

The  case  in  which  this  general  proposition  was  thus  laid  down 
was  one  in  which  certain  staging,  supplied  by  a  dock  owner,  under 
contract  with  a  ship  owner,  for  the  use  of  painters  who  were  to  paint 
the  ship,  broke  by  reason  of  a  defect  in  its  construction,  and  injured 
an  emploj^S  of  the  painter,  who  had  contracted  with  the  ship  owner 
to  do  the  painting.  The  injured  person  thereupon  sued  the  dock 
owner.  All  the  judges  agreed  that  the  defendant  was  liable,  but 
Cotton,  L.  J.,  in  whose  opinion  Bowen,  L.  J.,  concurred,  refused  to 
assent  to  the  above-quoted  formula  of  Brett,  M.  E.,  in  all  its  gener- 
ality, but  held  the  defendant  liable  on  the  ground  that  the  plaintiff 
must  be  considered  as  having  been  invited  by  the  defendant  dock 
owner  to  use  the  dock  and  its  appliances,  and  these  the  defendant 
Avas  bound  to  use  reasonable  care  in  making  safe.  The  same  duty, 
it  was  held,  extended  to  articles  "supplied  by  the  dock  owner  for 
immediate  use  in  the  dock,  of  which  control  is  not  retained  by  the 
dock  owner,  to  the  extent  of  using  reasonable  care  as  to  the  state 
of  the  articles  when  delivered  by  him  to  the  ship  under  repair  for 
immediate  use  in  relation  to  the  repairs."  In  the  course  of  the  opin- 
ion, however,  Cotton,  L.  J.,  observes:  "In  declining  to  concur  in  lay- 
ing down  the  principle  enunciated  by  the  master  of  rolls,  I  in 
no  way  intimate  any  doubt  as  to  the  principle  that  anyone  ....  who 
without  due  warning,  supplies  to  others  for  use  an  instrument  of 
thing  which,  to  his  knowledge,  from  its  construction  or  otherwise,  is 
in  such  a  condition  as  to  cause  danger,  not  necessarily  incident  to 
the  use  of  such  an  instrument  or  thing,  is  liable  for  injury  caused  to 
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olbcrs  by  reason  of  his  negligent  act."  See,  with  reference  to  this 
case  (Heaven  v.  Pender,  11  Q.  B.  D.  503),  and  the  exact  point  of  dif- 
ference between  the  views  of  Brett,  M.  E.,  and  of  the  other  judges, 
Webb's  Pollock  on  Torts,  page  535,  note  (e),  in  which  the  dissent  of 
Cotton  and  Bowen  L.  JJ.,  from  the  broad  proposition  of  Brett,  M. 
M.,  is  said  to  be  justified  so  far  as  it  "purported  to  exhibit"  the 
rules  governing  the  duty  of  occupiers  of  real  property,  "as  a  sim- 
ple deduction  from  the  general  rule  as  to  negligence." 

In  Moon  v.  Northern  Pac.  Ey.  Co.,  46  Minn.  106,  24  Am.  St.  Eep. 
194,  48  N.  W.  679,  the  rule  is  thus  laid  down:  "One  may  owe  two 
distinct  duties  in  respect  to  the  same  thing — one  of  a  special  char- 
acter to  one  person,  growing  out  of  special  relations  to  him;  and 
another  of  a  general  character  to  those  who  would  necessarily  be 
exposed  to  risk  and  danger  from  the  negligent  discharge  of  such  duty: 
1  Shearman  and  Eedfield  on  Negligence,  sec,  116;  Bigelow's  Cases  in 
Torts,  614.  Subject  to  proper  limitations  the  rule,  generally  stated, 
is  that  if  a  reasonable  man  must  see  that,  if  he  did  not  use  due  cars 
in  the  circumstances,  he  might  cause  injury  to  the  person  or  prop- 
erty of  another  entitled  to  repose  confidence  in  his  diligence,  a  duty 
arises  to  use  such  care." 

D.  Implied  Invitation  to  Use  Appliances.— The  courts  have,  how- 
ever, ordinarily  fought  shy  of  enunciating  such  general  rules,  and,  in 
the  larger  number  of  cases,  the  grounds  of  liability  are  to  be  found 
stated  as  exceptions  to  a  general  rule  that  one  not  a  party  to  a 
contract  cannot  sue  one  of  the  parties  thereto  for  negligence  in  the 
performance  of  such  contract.  Thus  in  Fowles  v.  Briggs,  116  Mich. 
425,  72  Am.  St.  Eep.  537,  74  N.  W.  1046  (quoted  in  principal  case, 
Griffin  v.  Jackson  Light  etc.  Co.,  128  Mich,  653,  ante,  p.  496,  87  N. 
AV.  888),  it  is  said  that  the  only  apparent  exceptions  to  this  rule  are 
where  the  defendant  failed  to  keep  his  premises  in  a  suitable  and 
safe  condition,  or  where  the  defendant  had  reserved  the  right  to 
direct  the  manner  of  work,  or  undertaken  to  supply  the  instrument- 
alities, or  where  the  shipper  of  a  dangerous  substance,  the  character 
of  which  was  not  made  known  to  the  carrier,  had  been  held  liable. 

With  especial  reference  to  the  subject  under  consideration  in  this 
note,  however,  the  cases  in  which  the  liability  of  a  lessor  is  not 
based  upon  some  such  general  rule  as  we  have  already  discussed,  it  is 
ordinarily  put  upon  one  or  both  of  two  grounds— the  first,  that  of  an 
implied  invitation  by  the  lessor  to  the  person  injured  to  use  the 
appliance  furnished  as  a  part  of  the  premises;  the  second,  that  of  a 
duty  owing  by  one  who  furnishes  another  with  an  instrumentality 
"imminently  dangerous"  to  the  lives  of  others:  See,  for  instance, 
Bright  v.  Barnetb  &  Eecord  Co.,  88  Wis.  299,  60  N.  W.  418. 

The  first  of  these  grounds,  viz.,  that  the  defendant  impliedly  in- 
vited the  plaintiff  to  use  the  appliance  furnished  by  him  (defendant) 
under  contract  with  a  third  person,  is  very  evidently  the  ground  upon 
which  the  decision  in  Heaven  v.  Pender,  L.  R.  11  Q.  B.  D.  503   (re- 
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versing  9  Q.  B.  D.  302),  is  placed  by  the  majority  of  the  court. 
"When  ships  were  received  into  the  dock  for  repairs,  and  provided 
with  stages  for  the  work  on  the  ships  which  was  to  be  executed  there, 
all  those  who  came  to  the  vessels  for  the  purpose  of  painting  and 
otherwise  repairing  them  were  there  for  business,  in  which  the  dock 
owner  was  interested,  a:id  they,  in  my  opinion,  must  be  considered 
as  invited  bj-  the  dock  owner  as  incident  to  the  use  of  the  dock. 
To  these  persons,  in  my  opinion,  the  dock  owner  was  under  au 
obligation  to  take  reasonable  care  that,  at  the  time  the  appliances 
provided  for  immediate  use  in  the  dock  were  provided  by  him,  they 
were  in  a)  fit  state  to  be  used— that  is,  in  such  a  state  as  not  to  ex- 
pose those  who  might  use  them  for  the  repair  of  the  ship  to  any 
d?„nger  or  risk  not  necessarily  incident  to  the  service  in  which  they 
are  employed."  Brett,  M.  R.,  regarded  the  duty  owed  by  an  owner 
or  occupier  to  persons  whom  he  has  "invited"  as  merely  one  applica- 
tion of  general  rule  of  negligence  which  he  laid  down,  but  the  case 
of  Heaven  v.  Pender,  11  Q.  B.  D.  503,  has,  by  later  cases,  been  "sup- 
ported simply  as  a  case  of  invitation  by  the  defendants  to  come  upon 
their  premises  without  having  used  reasonable  care  to  be  sure  that 
their  condition  did  not  subject  the  person  invited  to  danger":  Smith 
v.  Onderdonk,  25  Ont.  App.  To  the  same  effect,  see  Marney  v. 
Scott  (1899),  L.  E.  1  Q.  B.  986;  O'Neill  v.  Everest,  61  L.  J.  Q.  B.,  N. 
S.,  453. 

This  ground  of  "implied  invitation,"  and  the  duty  to  avoid  injury 
to  those  "invited"  to  use  the  defective  appliances,  is  most  fre- 
quently applied  where*  the  person  injured  is  a  servant  or  employ^ 
of  the  person  with  whom  the  defendant  contracted  to  furnish  the 
appliance.  If,  for  instance,  a  scaffold  is  erected  or  a  derrick  is  bailed 
to  another  to  enable  him  and  his  workmen  to  perform  work  upon  the 
scaffold,  or  with  the  engine,  the  owner  of  the  appliance  is  said  to 
thereby  "invite"  the  workmen  upon  it,  and  to  hold  out  to  them  that 
reasonable  care  has  been  used  to  make  it  safe:  See  JIulchey  v. 
Methodist  Religious  Soc,  125  Mass.  487;  Hayes  v.  Philadelphia  etc. 
Iron  Co.,  150  Mass.  457,  23  N.  E.  225;  Coughtry  v.  Globe  Woolen  Co., 
50  N.  Y.  124,  15  Am.  Rep.  387;  Smith  v.  London  Docks  Co.,  L.  R.  3 
Com.  P.  326;  Marney  v.  Scott  (1899),  L.  R.  1  Q.  B.  986. 

The  results  of  a  strict  adherence  to  this  rule,  and  of  the  exclusion 
of  liability  to  any  but  those  who  may  be  said  to  have  been  invited, 
are  shown  in  Blakemore  v.  Bristol  etc,  Ry.  Co.,  8  El.  &  B.  1035.  '  It 
appeared  that  the  defendant  railway  company  had  a  crane,  whiili 
they  permitted  consignees  to  use  in  removing  freight  from  the  caiy. 
One  H.,  having  been  notified  to  remove  certain  stone  consigned  to 
him,  applied  to  the  company,  with  two  servants,  and,  aided  by  some 
servants  of  tlie  company,  proceeded  to  use  the  crane.  Finding  the 
load  too  heavj^,  one  of  his  servants  called  to  B.  to  help,  and,  while 
B.  was  helping,  the  chain  gave  way,  and  B.  was  killed.  The  court 
heldi  that  B.  was  to  be  regarded  as  the  servant   of  II.,  and  that  the 
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crane  was  being  used  at  the  request  of  the  company,  but  held  that 
B.  was  not  one  of  the  men  whom  the  company  had  contemplated  as 
using  it.  Cotton,  L.  J.,  in  Heaven  v.  Pender,  L.  E.  11  Q.  B.  D.  503, 
515,  doubted  whether  B.  was  properly  regarded  as  a  volunteer  under 
the  facts  stated,  but  approved  of  the  doctrine  that  if  there  was  no 
implied  request  or  invitation  to  him  to  use  the  crane,  the  defendant 
company   was    not    liable. 

That  the  lender,  lessor,  etc.,  of  appliances  should  be  liable  to  those 
whom  he  invites,  expressly  or  impliedly,  to  use  the  appliance  furnished 
by  him,  is  undoubted.  It  may,  however,  be  doubted  whether  the 
liability  should  be  limited  by  this,  and  it  would  seem  that  as  to 
lessors  of  chattels  intended  to  be  used  by  others,  the  view  of  Brett, 
M.  K.,  ia  Heaven  v.  Pender,  L.  K.  11  Q.  B.  D.  503,  that  these  cases 
vi  invitation  involve  but  a  "minor  proposition"— are  but  applica- 
tions of  a  more  general  rule — is  the  proper  view.  The  defendant  is, 
of  course,  not  chargeable  with  negligence  except  as  to  persons  whom 
he  might  properly  expect  would  use  the  appliance  or  be  affected  by 
it.  But  the  test  should  "be  found  in  the  probable  injurious  conse- 
quences to  be  anticipated"  (Pennsylvania  K.  R.  Co.  v.  Snyder,  55 
Ohio  St.  342,  60  Am.  St.  Rep.  703,  45  N.  E,  559),  rather  than  limited 
to  the  particular  persons  whom  the  defendant  has  "invited"  to  be 
affected  by  it.  It  is,  of  course,  assumed  in  what  is  said  above,  that 
the  plaintiff  was  where  he  had  a  lawful  right  to  be,  and  that  his  use 
of  the  appliance  furnished  by  the  defendant  was  proper  and  lawful. 

E.  "Imminently  Dangerous"  Nature  of  Appliance.— The  other 
ground  referred  to  is  that  of  the  liability  of  one  who  furnishes  to 
another,  for  use,  an  article  "imminently  dangerous,"  where  serious 
injury  to  any  person  using  it  is  the  natural  and  probable  consequence  of 
its  use:  Bright  v.  Barnett  &  Record  Co.,  88  Wis.  299,  60  N.  W.  418. 
In  some  cases,  it  is  stated,  as  the  one  ground  of  exception  to  the 
rule,  that  privity  of  contract  is  essential  to  sustain  action  for  negli- 
gence founded  on  the  improper  and  negligent  performance  of  a  con- 
tractual obligation.  "There  is  a  well-recognized  distinction  in  the 
law  between  an  act  of  negligence,  which  is  eminently  [imniin- 
<ntly  (?)]  dangerous  to  the  lives  of  others,  and  one  tliat  is  not  so. 
In  the  former  case,  the  guilty  party  is  liable  to  any  person  who  sus- 
tains an  injury  by  the  act,  whether  there  exists  any  privity  between 
tbeni  or  not.  wliile  in  the  latter  case,  the  negligent  party  is  linhio 
cnly  to  the  party  with  whom  he  contracted,  on  the  ground  tliat  his 
negligence  constitutes  a  broach  of  his  contract":  Burke  v.  D^ 
Castro  &  Conner  etc.  Co.,  11  Hun,  354  (said  in  Davies  v.  Polham 
Hod  Elevating  Co.,  65  Hun,  573,  20  N.  Y.  Supp.  523,  to  have  been 
overruled  in  effect  by  Devlin  v.  Smith,  89  N.  Y.  470,  42  Am.  Hep. 
311).  Similar  language  is  to  be  found  in  The  Rheola,  7  Fed.  781 
(reversed,  19  Fed.  926).  "The  liability,  therefore,  if  it  exists,  does 
not  arise  out  of  the  breach  of  any  contract  between  these  parties; 
and,  in  such  case,  the  rule  seems  to  be  that  the  owner  of  the  defective 
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or  flangerous  article,  by  reason  of  the  defect  in  which  injury  is  done, 
is  not  liable  unless  the  defective  thing  is  imminently  dangerous." 
Compare,  also,  Griffon  v.  Jackson  Light  etc.  Co.  (principal  case),  128 
Mich.  653,  ante,  p.  496,  87  N.  W.  888;  Wright  v.  Delaware  etc.  Canal 
Co.,  40  Hun,  343;  Goodlander  Mill  Co.  v.  Standard  Oil  Co.,  63  Fed. 
400;  The  Mary  Stewart,  5  Hughes,  312,  10  Fed.  137;  Smith  v.  Onder- 
clonk,  25  Ont.  App.  171. 

Without  stopping  to  consider  separately  the  doctrine  of  each  of 
these  cases,  it  may  be  said  that  in  all  liability  is  placed  upon  the 
ground  of  negligence.  It  la  not  the  doctrine  of  Fletcher  v.  Eylands, 
L.  R.  3  H.  L.  330,  that  one  who  collects  a  dangerous  agency  does  so  at 
his  peril,  and  liability  for  resultant  damage  can  only  be  avoided  by 
proof  that  the  injury  was  caused  by  plaintiff's  negligence,  or  by  an 
act  of  God,  etc.  The  cases  above  considered  involve  no  such  idea, 
but  hold  the  letter  liable  only  when  he  is  shown  to  have  been  neg- 
ligent. It  would  seem,  therefore,  that  here  again  is  but  a  "minor 
proposition"— an  application  of  a  general  rule  to  a  particular  class 
of  cases.  One  who  lets  an  appliance  or  machine  "imminently  dan- 
gerous" is,  of  course,  bound  to  use  reasonable  care  to  avoid  such 
danger.  But,  so  far  as  these  cases  make  a  distinction  between  an 
instrument  "inherently  dangerous,"  and  any  other,  with  respect  to 
the  necessity  of  using  reasonable  care,  or  so  far  as  they  regard  the 
former  class  as  the  only  one  in  which  privity  of  contract  is  not  essen- 
tial to  recovery,  they  seem  unsustainable  on  principle.  Eeasonable 
care  would,  undoubtedly,  amount  to  more  where  the  instrument  or 
appliance  is  "inherently  dangerous  or  noxious"  than  where  it  is  not, 
but  it  is  not  perceived  why  a  failure  to  exercise  reasonable  care  under 
the  circumstances  should  not  give  rise  to  a  cause  of  action  in  one 
case  quite  as  much  as  in  the  other. 

2.  railure  to  Repair  During  Term  of  Letting.— In  a  number  of 
case?,  language  is  used  strongly  importing  that  the  duty  of  one  who 
furnishes  an  appliance  to  another  for  temporary  use  does  not  end 
with  originally  furnishing  a  safe  article,  but  extends  also  to  keeping 
it  in  repair  during  the  term  of  the  letting:  Johnson  v.  Spear,  70 
Mieh.  139,  15  Am.  St.  Rep.  298,  42  N.  W.  1002;  Coughtry  v.  Globe 
Woolen  Co.,  56  N.  Y.  124,  15  Am.  Rep.  357;  Hoffner  v.  Prettyman,  6 
Fa.  Super.  Ct.  20;  Anderson  v.  The  Ashebrooke,  44  Fed.  124.  Com- 
pare, however,  King  v.  New  York  etc.  R.  R.  Co.,  Q^  N.  Y.  181,  23  Am. 
Rep.  37.  With  reference  to  this,  the  duty  of  the  party  furnisliintj 
the  appliances  (i.  e.,  the  letter)  would  seem  to  depend  entirely  upon 
the  circumstances  of  the  case,  and  the  extent  to  which  the  article 
which  is  the  subject  of  the  letting  remains  under  the  general  super- 
vision of  the  letter.  Ordinarily,  and  whore  the  solo  ootilidl  of  t!ic 
article  let  is  in  the  person  employing  it,  the  <luty  of  koojiing  it  in 
repair  would  seem  likewise  to  rest  upon  him. 

3.  Where  Lessor  does  not  Select  Appliance  Furnished.  — The 
liability  of  the  letter  of  a  chattol   to  a   tliinl   person  for  injuries  re- 


5o6  American  State  Reports,  Vol.  92.  [Mich. 

ceived  therefrom  is  based,  as  we  have  seen,  upon  his  negligence  in 
furnishing  the  defective  article.  If,  however,  he  does  not  furnish  the 
article  himself,  but  merely  permits  the  other  party  to  the  contract 
to  select  some  article  if  he  finds  any  suitable,  the  letter  is  obviously 
guilty  of  no  negligence  with  respect  to  third  persons.  Thus  in 
Nugent  V.  Atlas  S.  S.  Co.,  51  Hun,  306,  3  N.  Y.  Supp.  861,  affirmed  in 
61  Hun,  626,  16  N.  Y.  Supp.  66,  affirmed  in  147  N.  Y.  709,  42  N.  E.  7li4, 
the  defendant  company  had  agreed  to  furnish  a  painter  with  rope  for 
a  second  tier  of  staging.  The  ropes  which  were  offered  were  unfit, 
and  were  rejected  by  the  painter,  whereupon  a  servant  of  the  defend- 
ant told  him  to  use  any  rope  he  could  find.  The  painter  selected  one 
which  proved  unfit,  and  injured  plaintiff,  an  employe  of  the  painter. 
It  was  held  that  plaintiff  could  not  recover,  the  remark  of  defendant  > 
servant  not  amounting  to  a  suggestion  that  any  particular  rope  was 
fit  or  safe,  and  the  negligence,  therefore,  being  that  of  the  painter. 

So  in  Davies  v.  Pelham  Hod  Elevating  Co.,  65  Hun,  573,  20  N.  Y. 
Supp.  523,  affirmed  in  146  N.  Y.  363,  41  N.  E.  88,  it  was  held  that 
where  a  person  was  killed  by  a  defective  rope,  which  he  had  himself 
selected  and  ordered,  put  in  a  derrick  in  place  of  an  iron  rope,  which 
was  there  at  the  time  of  the  letting,  no  recovery  could  be  had  for 
his  death:  See,  also,  Mulcahy  v.  Floating  Drydock  Co.,  8  Daly  (X. 
Y.),  93;  McGill  v.  Bowman,  18  Sc.  Sess.  Cas.,  4th  ser.,  206. 

In  these  cases,  the  part  which  proved  defective  was  not  of  the 
defendant's  selection.  When,  however,  the  defective  article  was  sup- 
plied by  the  defendant,  the  fact  that  other  changes  were  made 
by  another  person  is  immaterial.  If,  for  instance,  lighter  rigginiz  is 
substituted  by  a  stevedore  for  the  rigging  furnished  by  the  ship,  Ijut 
the  new  arrangement  causes  no  unusual  strain  on  the  gear  furnished 
by  the  ship,  such  substitution  cannot  bar  an  action  by  an  employe 
of  the  stevedore  injured  by  the  breaking  of  the  gear  furnished  by  the 
ship:   Steel  v.  McNeil,  60  Fed.  105. 

4.  Improper  Use  of  Appliances  by  Lessee.— A  lettor  is  not  re^^imn- 
sible  to  third  persons  for  injuries  received,  not  from  any  defect  in 
the  chattel  furnished,  but  from  its  improper  use  by  the  person  to 
whom  it  is  furnished.  The  manner  of  use  of  the  article  by  the  per- 
son to  whom  it  is  let  is  a  matter  beyond  the  control  of  the  lettor.  and 
with  which  he  is  not  properly  chargeable:  Central  Ey.  Co.  v.  O'llara, 
46  Ga.  417  (improper  use  by  contractor  of  car  and  trestle  furni«lie<l 
by  railway  coni]>any) ;  Eeier  v.  Detroit  Steel  etc.  Works,  109  Midi. 
244,  67  N.  W.  120  (bursting  of  emery  wheel  [property  of  defen<laiii  ] 
from  excessive  speed  at  wliich  it  was  operated  by  a  contractor);  The 
Mary  Stewart,  5  Hughes,  312,  10  Fed.  137  (breaking  of  rope  im- 
properly used  with  single  pulley  by  stevedore);  The  Kensington,  91 
I'ed.  981  (where,  though  tackle  furnished  by  ship  was  proper  and 
safe,  the  load  was  not  enough  to  draw  the  sling  tight,  and  part  of 
the  load  fell). 
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5.  When  Negligence  of  Lessor  is  the  Proximate  Cause  of  the  In- 
jury.— In  order  that  the  l(»ssor  may  be  liable  to  a  third  person,  the 
negligence  of  the  former  must  have  been  the  proximate  cause  of  the 
injuries  of  the  latter.  In  tho  principal  case,  it  is  said  that  so  far 
as  concerns  those  cases  where  the  defendant  is  dealing  with  a  dan 
gerous  substance,  "the  limitation  of  the  rule,  as  we  understand  it, 
is  that  there  shall  be  no  intervening  human  agency  which  might  have 
arrested  the  injury  or  furnished  protection."  Accordingly,  it  was 
there  held  that  the  defendant  lighting  company  was  not  responsible 
to  injuries  to  a  third  person  from  defective  insulation  of  an  electric 
lamp,  where  the  person  in  whose  place  of  business  the  lamp  was  knew 
of  its  condition,  but  used  it,  nevertheless:  Griffin  v.  Jackson  Light 
olc.  Co.,  128  Mich.  653,  ante,  p.  496,  87  N.  W.  888. 

On  the  other  hand,  it  is  held  tliat  where  two  railroads  connect,  and 
the  cars  of  one  are  received  and  used  upon  the  line  of  the  other, 
while  a  duty  of  inspecting  them,  to  see  that  they  are  safe,  rests  upon 
both  of  the  lines,  if  the  transmitting  company  fails  to  inspect,  and 
an  injury  occurs  to  an  employ^  of  the  connecting  line,  it  is  no  an- 
swer to  an  action  against  the  transmitting  company  that  the  receiv- 
ing company  also  failed  to  inspect,  and  that  if  it  had  made  the 
jiroper  inspection,  the  defect  would  have  been  discovered,  and  the 
injury  avoided.  In  order  to  relieve  the  first  wrongdoer,  there  must 
intervene  between  him  and  the  plaintiff  an  independent,  responsible 
agent,  breaking  the  causal  connection":  Moon  v.  Northern  Pac.  R. 
Co.,  46  Minn.  106,  24  Am.  St.  Eep.  194,  48  N.  W.  679.  But  the  failure 
of  the  second  company  to  inspect  a  car  furnislied  it  for  use  by  the 
tirst  company  without  inspection  cannot,  with  propriety,  be  said  to 
have  broken  the  causal  connection  between  the  negligence  of  the 
first  company  and  the  injury.  The  most  that  can  be  said  is  that 
it  failed  to  cure  tho  previous  negligence  of  the  first  company:  Penn- 
sylvania E.  Go.  V.  Snyder,  55  Ohio  St.  342,  60  Am.  St.  Rep.  700,  45 
I\".  E.  559.  To  the  same  effect.  Moon  v.  Northern  Pac.  R.  Co.,  46 
Minn.  106,  24  Am.  St.  Eep.  194,  48  N.  W.  679.  (Compare  Missouri 
etc.  Ry.  Co.  v.  Merrill,  65  Kan.  436,  70  Pac.  358,  and  cases  cited; 
Fowles  V.  Briggs,  116  Mich.  425,  72  Am.  St.  Rep.  537,  74  N.  W.  1046.) 

6.  Instances. 
A.  Staging,  Scaffolds,  etc. — A  frequent  application  of  the  prin- 
ciples above  discussed  is  where  one  })erson  contracts  to  furnish  an- 
other with  staging  or  scaffolding  for  the  prosecution  of  certain  work, 
and  third  persons,  usually  employe's  of  the  person  agreeing  to  do  tii-^ 
work,  are  injured  by  a  defect  in  the  construction  of  tlu>  staging 
chargeable  to  negligence.  In  such  a  case  the  authorities  uniiorinly 
hold  that  the  person  furnishing  the  staging  is  bound  to  use  due  care 
to  make  it  safe  for  the  persons  whom  he  must  know  are  to  work  upon 
it;  and  for  negligence  in  this  regard,  he  is  liable  to  tlio  i)erson  in- 
jured. In  some  of  the  cases  this  is  put  upon  tho  ground  that  the  de- 
fendant   impliedly    invited    such    workmen    to    use    the    staging,    and 
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was,  therefore,  bound  to  exercise  reasonable  care  to  make  the  proni- 
ises  safe;  in  others,  upon  the  doctrine  that  a  defective  scaffolding  is 
an  article  "imminently  dangerous,"  and  in  many  both  reasons  are 
given:  See  Mulchey  v.  Methodist  Religious  Soc,  125  Mass.  487; 
Coughtrey  v.  Globe  Woolen  Co.,  56  N.  Y.  124,  15  Am.  Eep.  387;  Cook 
V.  New  York  Floating  Drydock  Co.,  1  Hilt.  (N.  Y.)  436;  Hoffner  v. 
Prettyman,  6  Pa.  Super.  Ct.  20;  Bright  v.  Barnett  &  Record  Co., 
88  Wis.  299,  60  N.  W.  418;  Heaven  v.  Pender,  L.  R.  11  Q.  B.  D.  503, 
reversing  9  Q.  B.  D.  302.  See,  also,  Devlin  v.  Smith,  89  N.  Y.  470,  42 
Am.  Rep.  311.     Compare  Delberner  v.  Rogers,  66  How.  Pr.  35. 

B.  Hoisting  Apparatus— Ship's  Tackle,  etc.— Another  case  of  quite 
frequent  occurrence  is  that  in  which  the  tackle,  etc.,  of  a  vessel  are 
furnished  by  the  owners  to  a  stevedore  to  unload  the  vessel  under  a 
contract.  Where  the  owners  of  the  vessel  are  chargeable  with  neg- 
ligence in  furuishing  defective  or  unsuitable  tackle  for  the  use  in- 
tended they  are  responsible  to  an  employ^  of  the  stevedore  who  is 
injured  in  consequence:  The  Rheola,  19  Fed.  926;  The  Carolina,  30 
Fed.  199,  affirmed  in  32  Fed.  112;  The  Pheonix,  34  Fed.  760;  Ander- 
son v.  The  Ashebrooke,  44  Fed.  124;  Steel  v.  McNeil,  60  Fed.  105,  3 
C.  C.  A.  512,  affirming  The  Para,  56  Fed.  241;  The  Elton,  83  Fed.  519, 
31  C.  C.  A.  496.  In  The  Mary  Stewart,  5  Hughes,  312,  10  Fed.  137, 
and  The  Rheola,  7  Fed.  781  (reversed  in  79  Fed.  926),  liability  on  the 
part  of  the  vessel  in  such  case  is  denied  on  the  ground  that  the 
tackle  of  a  vessel  is  not  an.  article  "imminently  dangerous,"  and,  in 
the  absence  of  priority  of  contract,  there  could  be  no  recovery.  These 
cases  are,  undoubtedly,  erroneous. 

The  liability  of  the  vessel  owner  is,  however,  dependent  upon  proof 
of  negligence.  He  is  not  to  be  held  responsible  for  injuries  arising 
from  latent  or  other  defects  which  an  examination  would  not  dis- 
close, or  where  due  diligence  and  care  has  been  used:  Riley  v.  State 
T;ine  S.  S.  Co.,  29  La.  Ann.  791,  29  Am.  Rep.  249;  The  Uago,  31  Fe<l. 
574.  If  the  appliances  furnished  are  proper,  and  the  injury  results 
from  their  improper  use,  the  ship  owner  is  not  liable:  The  Kensinton, 
91  Fed.  981  (see,  also.  The  Mary  Stewart,  5  Hughes,  312,  10  Fed.  137); 
nor  is  he  liable  where  there  was  no  obligation  to  furnish  the  tackle: 
Jeffries  v.  Do  Hart,  96  Fed.  494;  and  the  use  of  the  appliance  wns 
merely  permissive  on  the  part  of  the  owner:  Pingree  v.  Leyland,  J35 
M.nss.  398. 

On  the  same  principle,  if  a  ladder  be  a  part  of  the  appliances  to  be 
furnished  by  a  vessel,  the  vessel  is  responsible  to  an  employ^  of  tbe 
stevedore  who  is  injured  by  a  defective  ladder  negligently  furiu:shei!: 
The  Truro,  31  Fed.  158;  but  not  where  the  defect  is  latent,  and  no 
negligence  is  shown:  Lumney  v.  The  Concord,  58  Fed.  913;  nor  where 
a  safe  and  proper  ladder  is  furnished,  and  the  injured  person  uses 
another  and  a  temporary  one  not  put  in  place  by  the  owners  of  the 
vessels,  or  anyone  with  whose  neglect  they  are  chargeable:  Hughes 
v.  The  I'reter  de  Conick,  46  Fed.  795. 
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C.  Miscellaneous.— As  further  illustrations  of  the  application 
of  the  principle  above  discussed  to  cases  in  which  appli- 
ances are  furnished  by  one  person  to  another  under  contract  for 
temporary  purposes,  and  by  reason  of  the  former's  negligence,  injury 
results  to  a  third  person,  see  the  following  for  cases  in  which  the 
lettor  was  held  liable:  Johnson  v.  Spear,  76  Mich  139,  15  Am.  St.  Eeji. 
298,  42  N.  W.  1092  (engine  furnished  by  owner  of  dock  for  unloading 
vessels);  Smith  v.  London  etc.  Docks  Co.,  L.  E.  3  Com.  P.  326  (gang- 
ways supplied  by  dock  owner  injuring  person  with  business  on  ves- 
sel); Cook  V.  New  York  Floating  Dock  Co.,  1  Hilt.  (N.  Y.)  43a 
(^standards  furnished  by  owner  of  dock,  and  to  which  staging  aroun  1 
vessel  is  attached) ;  Moon  v.  Northern  Pac.  E.  Co.,  46  Minn.  106,  24 
Am.  St.  Eep.  196,  48  N.  W.  679;  Pennsylvania  E.  Co.  v.  Snyder,  .55 
Ohio  St.  342,  60  Am.  St.  Eep.  700,  45  N.  E.  559  (placing  defective  car 
on  line  of  connecting  carrier  without  inspection);  Fell  v.  Elch  Hill 
Coal  etc.  Co.,  23  Mo,  App.  216  (defective  hoist  furnished  by  owner  of 
mine  to  contractor  working  mine);  Hayes  v.  Philadelphia  etc.  Iron 
Co.,  150  Mass.  457,  23  N.  E.  225  (defective  mast  used  as  crane  on 
delivery  boat  of  coal  dealer  injuring  employ^  of  customer);  Elliott 
v.  Hall,  L.  E.  15  Q.  B.  D.  315  (defective  truck  for  delivery  of  coal 
injuring  employ^  of  customer  while  unloading  truck). 

On  the  other  hand,  the  following  are  cases  in  which  the  lettor  was 
held  not  liable:  Smith  v.  Onderdonk,  25  Ont.  App.  171  (engine  with- 
out handrail  supplied  to  subcontractor — patent  defect) ;  Central  etc.  E^. 
Co.  V.  O'Hara,  46  Ga.  17  (cars  furnished  to  contractor — improper  u?'=' 
by  contractor);  Broslin  v.  Kansaa  City  etc.  E.  Co.,  114  Ala.  398,  21 
South.  475  (improper  brakes  on  coal  cars  supplied  b}'  defendant  — not 
known  by  defendant  that  plaintiff's  duties  took  him  on  such  carsj; 
Caledonian  I.  E.  Co.  v.  Mulholland,  [1898]  App.  Cas.  216  (permissive 
use  of  defective  cars  by  connecting  carrier);  Wright  v.  Delaware  etc. 
Canal  Co.,  40  Hun,  343  (defective  car  delivered  to  connecting  carrier, 
but  no  negligence  shown);  Davies  v.  Pelham  Hod  Elevating  Co.,  65 
Hun,  573,  20  N.  Y.  Supp.  523,  affirmed  ia  146  N.  Y.  363,  41  N.  Y..  88 
(defective  rope  in  hoisting  apparatus,  where  rope  was  selected  by  tho 
injured  party);  King  v.  New  York  etc.  E.  E.  Co.,  66  N.  Y.  181,  '_'3 
Am.  Eep.  37  (crane  became  defective  for  lack  of  repair  during  term 
of  letting);  Winterbottom  v.  Wright,  10  Mees.  &  W.  109  (defective 
stagecoaches  supplied  under  contract  with  postmaster  general.  In- 
jury to  driver,  see  supra,  550;  M'Gill  v.  Bowman,  18  Sc.  Sess.  Cas., 
4th  ser.  206  (apparatus  satisfactory  to  employer  of  injured  party  suji- 
plied  by  defendant);  Blackmore  v.  Bristol  etc.  E.  Co.,  8  El.  &  B. 
1035  (party  injured  by  crane  supplied  by  railroad  company,  held  a 
volunteer.  See  supra,  553. 
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POLLASKY  v.  SCHMID. 

[128  Mich.  699,  87  N.  W.  1030.] 

MUNICIPAL  CORPORATIONS— Vote  of  Two-thirds  of  the 
Members  of  a  Common  Council— What  does  not  Amount  to.— If  a  stat- 
ute provides  that  if  a  municipal  ordinance  has  been  vetoed  by  the  may- 
or, it  may  be  reconsidered,  but  the  vote  of  two-thirds  of  the  members 
elected  to  the  common  council  shall  be  necessary  to  pass  it,  the  fact 
that  there  are  vacancies  in  office  due  to  death  or  resignation  does  not 
diminish  the  number  of  votes  necessary  to  pass  the  ordinance  over 
the  veto.     (p.  562.) 

Mandamus  to  compol  the  city  clerk  of  Detroit  to  pu1)lish  an 
ordinance.  The  writ  was  denied,  and  the  relator  brought  cer- 
tiorari, 

Groesbeck  &  Turner,  for  the  relator. 

John  W.  McGrath  and  P  J.  M.  Hally,  for  the  respondent 

^^  'MOORE,  J.  This  is  an  application  for  a  writ  of  cer- 
tiorari to  review  the  action  of  the  circuit  judge  of  Wayne 
county,  who  denied  an  application  for  mandamus  to  compel 
the  respondent  to  publish  a  certain  ordinance  which  petitioner 
claims  was  regularly  adopted.  The  ordinance  referred  to  was 
vetoed  by  the  mayor.  The  charter  divides  the  city  of  Detroit 
into  seventeen  wards,  and  provides  for  the  election  of  two 
aldermen  from  each  ward.  The  legislative  power  of  the  city 
is  vested  in  a  common  council,  to  be  composed  of  aldermen 
elected  from  each  ward:  Charter,  sec,  89.  One  of  the  aldermen 
died,  and  one  resigned.  After  the  ordinance  was  vetoed,  a  mo- 
tion to  pass  it  over  the  veto  of  the  mayor  received  twenty-two 
votes,  while  seven  votes  were  in  the  negative.  Section  103  of 
the  charter  provides  that,  '^^  after  the  veto  of  any  ordinance, 
resolution,  or  proceeding,  the  common  council  shall  proceed  to 
reconsider  the  vote  by  which  the  same  was  passed.,  and  after 
such  reconsideration,  two-thirds  of  all  the  members  elected  of 
the  common  council  shall  be  necessary  to  pass  or  adopt  the 
same.  The  sole  question  is  as  to  the  construction  of  this  pro- 
vision of  the  charter.  The  petitioner  claims  that,  though 
thirty-four  aldermen  were  in  fact  elected,  as  one  had  died  and 
one  resigned,  the  same  number  of  votes  would  suffice  to  pass 
an  ordinance  over  the  veto  of  the  mayor  as  would  secure  the 
passage  of  the  ordinance  if  the  council  was  made  up  of  only 
thirtv-two  members. 


Dec.   1901.]  POLLASKY    V.     SCHMID.  6G1 

Tlicre  are  not  many  authorities  bearing  upon  the  question, 
and  they  are  not  uniform.  State  v.  Orr,  Gl  Ohio  St.  381,  '>G 
X.  E.  14,  sustains  the  contention  of  the  petitioner,  but  we  are 
not  satisfied  with  the  reasoning  of  the  case.  In  City  of  San 
Francisco  v.  Ilazon,  5  Cal.  170,  the  charter  provided  for  a  board 
of  aldermen  and  a  board  of  assistant  aldermen,  each  to  consist 
of  one  member  from  each  ward;  that  a  majority  of  each  sliould 
constitute  a  quorum;  and  that  no  ordinance  or  resolution 
should  be  passed  except  by  a  majority  of  all  the  members 
elected.  An  ordinance  was  passed  by  a  vote  of  four  to  three, 
there  being  a  vacancy  in  the  board  by  reason  of  the  resignation 
of  a  member.  Held,  that  the  ordinance  was  not  passed  by  a 
majority  of  all  the  members  "elected,"  and  was  therefore  void. 
This  case  was  followed  in  MeCracken  v.  City  of  San  Francisco, 
16  Cal.  591,  where  Field,  C.  J.,  wrote  the  opinion,  declaring 
an  ordinance  passed  under  similar  circumstances  a  nullity. 

In  Pimental  v.  City  of  San  Francisco,  21  Cal.  353,  Mr.  Jus- 
tice Field,  speaking  for  the  court,  said:  "At  the  time  this  or- 
dinance was  acted  upon  by  the  board  of  assistant  aldermen 
there  was  a  vacancy  in  the  board,  occasioned  by  the  resignation 
of  one  of  its  members,  so  that  of  the  eight  menibers  elected 
only  seven  remained  in  office.  Of  this  number  four  members 
voted  for  the  passage  of  the  ordinance,  and  three  against  it. 
As  a  consequence  ''^^^  the  ordinance  was  not  passed,  not  having 
received  the  necessary  vote  required  by  the  charter  then  in 
force.  The  charter  vested  the  legislative  power  of  the  city 
in  a  common  council,  consisting  of  a  board  of  aldermen  and 
a  board  of  assistant  aldermen,  each  board  to  be  composed  of 

eight  members;  and  fixed  the  limits  of  their  authority 

It  declared  that  no  ordinance  should  be  passed  'unless  by  a 
majority  of  all  the  members  elected  to  each  board.'  The  ordi- 
nance in  question,  therefore,  not  having  received  the  vote  of  a 
majority  of  all  the  members  elected,  was  never  passed.  It  was. 
in  fact,  rejected;  as  much  so  as  if  every  member  had  cast  his 
vote  against  its  passage.  It  was,  therefore,  for  all  purposes,  an 
absolute  nullity." 

In  Satterlee  v.  City  of  San  Francisco,  23  Cal.  315.  the  ques- 
tion was  reconsidered.  It  was  claimed  that  the  aldermen  who 
it  was  alleged  had  resigned  was  not  in  fact  elected,  but  was 
an  alien,  and  not,  therefore,  eligible  to  office ;  but  the  court 
held  that  he  had  been  regularly  elected,  that  the  charter  pro- 
vided that  each  board  should  judge  of  the  qualifications  of  its 
members,  that  he  was  an  officer  de  facto,  and  that  the  validity 
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of  his  election  could  not  be  inquired  into  in  a  collateral  pro- 
ceeding; and  the  court  followed  the  other  cases  cited  from. that 
state:  See,  also,  Lawrence  v.  IngersoU,  88  Tenn.  52,  17  Am. 
St.  Eep.  870,  12  S.  W.  422;  Rex  v.  Devonshire,  1  Barn.  &  C. 
609;  Eex  v.  Bower,  1  Barn.  &  C.  492;  Rex  v.  May,  4  Barn.  & 
Adol.  843;  Rex  v.  Morris,  4  East.  17;  Rex  v.  Bellringer,  4 
Term  Rep.  810;  Rex  v.  Miller,  6  Term  Rep.  268. 

In  Peck  V.  Berrien  Co.  Board  of  Supervisors,  102  Mich.  346, 
60  N.  W.  985,  the  resolution  received  eighteen  out  of  twenty- 
six  votes,  but  two  of  the  eighteen  had  not  been  elected,  but 
had  been  appointed  to  fill  vacancies.  The  statute  provided 
that  the  board  of  supervisors  should  have  power,  by  a  vote  of 
two-thirds  of  all  the  members-elect,  to  designate,  etc.  'Slv. 
Justice  Hooker  in  that  case  says:  "We  find  no  authority  for  the 
proposition  that  a  township  temporarily  represented  by  an  ap- 
pointed supervisor  has  not  the  same  vniee  upon  the  board  that 

it  had  before  the  vacancy That  the  use  of  the  term 

'elect'  in  section  "^^^  489,  1  How.  Stat.,  has  a  purpose,  is  plain ; 
but  we  think  it  more  reasonable  to  believe  that  it  was  intended 
to  require  the  consent  of  two-thirds  of  a  full  board  than  that 
it  was  designed  to  deprive  townships,  which  should  be  repre- 
sented by  appointive  officers,  of  a  voi^e  in  the  proceedings.  It 
was  intended  to  preclude  action  by  two-thirrls  of  a  quorum,  or 
of  a  board  whose  members  had  been  lessened  by  vacancies." 

It  is  admitted  that  if  two  of  the  thirty-four  aldermon  had  l»een 
temporarily  absent,  the  ordinance  would  not  have  been  passed. 
We  cannot  see  how  the  fact  that  two  of  the  thirty-four  alder- 
men elected  were  permanently  absent,  instead  of  being  tem- 
porarily so,  would  change  the  terms  of  the  charter.  The  lan- 
guage is  not  ambiguous.  The  purpose,  doubtless,  was  that 
when  legislation  was  proposed  the  wisdom  of  which  was  in  so 
much  doubt  as  to  meet  with  the  reto  of  the  mavor,  before 
it  could  become  a  law  it  shoulrl  receive  the  vote  of  two-thirds 
of  all  the  aldermen,  when  all  the  wards  of  the  city  were  fully 
represented  in  the  council. 

llie  action  of  the  circuit  judge  is  affirmed. 

The  other  justices  concurrpd. 


Eiinrfment  of  F^tntiite.—ln  Osbiirn  v.  Rtalpy,  5  W.  Va.  R5,  13  Am. 
Eep.  C40,  it  was  held,  under  a  eon'^titutional  provision  that  "no  bill 
shall  he  passed  by  either  branch  of  the  leg-islatiire  without  an  affirma- 
tive vote  of  a  majority  of  the  members  elected  thereto,"  that  an 
act  would  not  be  declared  unconstitutional  when  passed  by  the  af- 
firmative vot(^  of  eleven  senators  in  a  body  consisting  of  twentv-two 
members  when  full,  one  momber  having  resigned  alter  the  opening 
of  the  session. 
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DULTON  V.  HARK  NESS. 

[80  Miss.  8,  31  South.  416.] 

HOMESTEAD— Right  to  Claim  After  Decree  Setting  Aside 
Conveyance  and  Subjecting  Property  to  Creditors'  Claims.— A  debtor 
after  having  a  conveyance  of  his  property  set  aside  as  fraudulent, 
may  aet  up  a  claim  to  its  exemption  from  sale  by  reason  of  his  hav- 
ing made  it  a  homestead  since  the  entry  of  the  decree,      (p.   564.) 

THE  ONLY  CONSEQUENCE  of  a  Voluntary  Conveyance  of 
Property  by  a  Debtor  is  to  render  it  invalid  as  to  his  existing  cred- 
itors, but  though,  as  between  hiiu  and  them,  it  may  be  regarded  as. 
still  his,  he  retains  in  it,  as  against  them,  the  same  rights  as  if  hte 
had  not  attempted  to  convey   it.      (p.  564.) 

Walter  A.   Wliite,   for  tlio  appellants. 

Harper  &  Harper,  for  the  appellees. 

1^  TERRAL,  J.  W.  T.  Harkne^s  became  the  debtor  of  T. 
P.  Dulion  and  of  B.  Tucei,  and  while  such  debtor  he  made  a 
voluntary  conveyance  of  a  lot  of  lanil  in  the  city  of  Hiloxi  to 
his  wife,  Mrs.  Sadie  Harkne.-s.  Thereu|ion  Dnlion  and  Tiieei 
tiled  their  creditors'  bill,  under  section  503  of  the  Code  of  ISi^?, 
to  obtain  a  decree  for  their  several  debts  against  W.  T.  Hark- 
ness,  and  to  set  aside  tlie  conveyance  of  the  lot  of  land  bv  hiui 
to  his  wife  as  fraudulent  and  \oid  as  to  them,  and  to  s!;hjc,  r, 
the  property  so  conveyed  to  the  satist'aetion  of  llieir  (le:tianit^, 
for  all  which  they  had  a  decree.  Thereafter  llarknet^s  and  w'fi 
moved  upon  and  occupied  said  property  as  a  liomestea'i.  nini 
thereupon  filed  their  supplemental  bill,  in  the  nature  of  a  bill 
of  review,  to  have  their  homestead  ri^'lit  establisliod  aTid  secur»-(}, 
and  obtained  an  injunction  a,<:ainst  tlie  sale  thereof.     Dulion 
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and  Tucci  nioveJ  to  dissolve  the  injumtion  l)ocausc  the  supjdo- 
mental  bill  of  Ilarkncss  and  wife  was  witltout  equitv.  and 
asked  for  damages  for  tlie  wrongful  suing  out  of  said  ]njunc- 
tion,  which,  if  found  io  be  wrongful,  were  agreed  to  be  fifty  dol- 
lars. The  court  ovennhd  the  motion  to  dissolve  the  injunc- 
tion against  the  sale  of  tlie  lot,  and  the  defendants  a])peal. 

The  sole  question  is  whether  a  debtor,  after  ha^^ng  a  convey- 
ance of  his  property  set  aside  as  fraudulent,  may  set  up  a  claim 
of  the  exemption  of  said  property  from  sale  by  reason  of  his 
having  made  it  his  homestead  since  the  decree  avoiding  ^*  said 
conveyance.  It  is  well  settled  at  law  that  property  upon  which 
a  judgm.ent  lien  has  attach',  d  may  thereafter  be  made  a  homo- 
stead,  and  as  such  protected  from  any  sale  of  it  under  the 
judgment:  Trotter  v.  Dobbs,  38  Miss.  198;  Irwin  v.  Lewis,  50 
Miss.  3G3;  Letchford  v.  Carey,  52  Miss.  791.  It  is  not  per- 
ceived why  the  rule  in  equity  should  be  different  from  the  rule 
established  in  courts  of  law.  In  our  apprehension  of  it,  the 
case  of  Jones  v.  Hart,  62  Miss.  13,  determines  the  principle  of 
the  exemption  of  homesteads  from  sale  under  process  at  law 
to  bo  applicable  to  like  process  of  equity  courts.  By  the  plain 
letter  of  section  4226  of  the  Code  of  1892,  tl^e  only  consequence 
of  a  voluntary  conveyance  of  property  by  a  debtor  is  to  render 
it  invalid  as  to  his  existing  creditors,  because  as  to  them  it  is 
inequitable;  but  it  is  not  inequitable  to  allow  him  to  claim 
any  rights  he  may  have  in  the  property  to  which  his  title  still 
adheres  as  to  creditors  by  construction  of  law.  If  it  is  his  as 
to  creditors,  it  is  his  so  as  to  allow  him  to  claim  a  homestead 
exemption  in  it.  In  I\ue\an  v.  Spcckor,  11  Busli,  3 — a  case 
similar  to  this — the  court  said  :  "These  appellees  are  asking 
now  to  subject  the  ] property  to  the  payment  of  their  debts,  upon 
the  ground  that  the  con vevancc  l(^  the  son  was  fraudulent  and 
void  as  to  creditors;  aTul,  if  made  liable  by  the  diancellor.  it  must 
be  for  the  reason  that  it  is  still  the  property  of  Theodore  Kue- 
van,  the  debtor.  If  his  property,  himself  and  wife  being  still 
in  possession,  the  creditors  will  not  be  allowed  to  say  that  w*^ 
can  subject  it  to  satisfy  our  demands  because  he  is  still  the 
owner,  and  at  the  same  time  deny  his  right  to  a  homestead  for 
the  reason  that  lie  is  not  the  owner.  If  the  property  is  made 
liable  for  Theodore  Ivuevan's  debts  for  the  reason  that  the  con- 
vevance  is  fraudulent  and  void,  it  must  be  sold  subject  to  the 
ex('mption  made  by  law  for  the  benefit  of  the  debtor.  A  fraud- 
ulent conveyance  does  not  enlarge  the  rights  of  creditors,  but 
o!-.l.  leaves  ihem  to  enforce  such  rights  as  if  no  conveyance  had 
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\)oen  rnaflo.''  To  tlie  same  efTect  are  Voglcr  v.  ^Montgomcrv, 
54  Mo.  575;  Cox  v.  Wilder,  2  Dill.  45  Fed.  Cas.  No.  3308; 
Sears  '•"»  v.  Hanks,  14  Ohio  St.  298,  84  Am.  Dec.  378;  McFar- 
huid  V.  Goodman,  G  Biss.  Ill,  Fed.  Cas.  No.  8789;  Crummen 
V.  Bennet,  68  N".  C.  494;  Wait  on  Fraudulent  Conveyances,  sec. 
46;  Thompson  on  Homestead  Exemptions,  sec.  408.  It  is  a 
maxim  that  equity  follows  the  law,  and  it  applies  espcK;ially  to 
ihe  construction  and  effect  of  statutes.  Wh"re''ore  we  are  of 
the  opinion  that  the  rule  in  equity  should  be  the  same  as  at 
law. 

Affirmed. 


A  Claimant  of  n  IJomesfead  does  not  forfeit  his  right  thereto  by 
conveying  it  with  an  intent  to  defraud  his  creditors:  Dortch  v. 
Benton,  98  N.  C.  190,  2  Am.  St.  Eep.  331,  3  S.  E.  638.  See,  too, 
McPhee  v.  O'Eonrke,  10  Colo.  301,  3  Am.  St.  Rep.  579.  1.'5  Pac.  420; 
Ilamby  v.  Lane,  107  Tenn.  698,  89  Am.  St.  Rep.  967.  64  S.  W.  1067. 
And  a  conveyance  set  aside  for  fraud,  at  the  suit  of  judgment  cred- 
itors, cannot,  upon  execution  issued  under  the  decree  in  the  case,  be 
set  up  by  stich  creditors  as  a  bar  to  the  debtor's  claim  of  a  home- 
Btead:  Sears  v.  ICanks,  14  Ohio  St.  298,  84  Am.  Dec.  378. 


HOUSTON  V.  NATIONAL    MUTUAL    BUILDING    AND 
LOAN  ASSOCIATIOX. 

[80   Miss.   31,   31   South.   540.] 

MORTGAGES.— A  Mortgagee  Cannot  Purchase  at  His  Own 
Foreclosure  Sale  Under  a  Power,  either  directly  or  indirectly,  unless 
the  mortgage  confers  such  power  or  the  mortgagor  consents  to  such 
purchase.  It  is  not  necessary  for  a  mortgagor,  when  seeking  to  avoid 
the  sale,  to  show  either  fraud  or  unfairness  therein.      (p.   567.) 

MORTGAGE— Purchase  by  the  Mortgagee  in  the  Name  of  An- 
other.— If,  at  a  sale  by  a  mortgagee  under  a  power  in  the  mortgage, 
the  property  is  bid  in  by  a  third  person  acting  for  him,  to  whom  the 
purchaser  afterward  conveys,  nothing  being  paid  on  the  bid  except 
the  credit  of  its  amount  after  deducting  the  expense  of  the  sale  on 
the  indebtednes.s  secured  by  the  mortgage,  the  effect  is  tlie  same  ns 
if  the  mortgagee  had  purchased  directly  or  in  his  own  name.  p. 
569.) 

MORTGAGE— Time  for  Filing  Bill  to  Redeem  from  Sale  Un- 
der.— Unless  some  statute  of  limitations  provides  otlierwise,  tliere 
is  no  hard-and-fast  rule  which  can  be  laid  down  as  to  what  is  the 
time  within  which  a  mortgagor,  or  one  claiming  under  him,  must  file 
a  bill  to  avoid  the  sale  and  to  redeem.  Each  case  must  be  determined 
on  its  particular  facts,      (p.   569.) 
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LACHES  in  Filing  a  Bill  to  Redeem.— Where  There  is  a  Statute 
Tixing  the  Time  within  which  a  bill  to  redeem  may  be  filed,  no  de- 
Iny  in  filing  it  where  the  mortgagee  has  himself  purchased  under  a 
power  in  the  mortgage  can  bar  or  estop  the  mortgagor,  if  tl'.e  suit 
is   brought   within  tlie  time  designated   by   the   statute,      (p.   570.) 

MORTGAGE— Bill  to  Redeem  Brought  in  Favor  of  a  Grantee 

'•cf  the  Mortgagor. — If  the  mortgaged  premises  are  sold  under  a  power 
■in  the  mortgage,  the  mortgagee  becoming  the  purchaser,  one  who 
-subsequently  receives  a  quitclaim  deed  from  the  mortgagor  may 
maintain  a  bill  to  redeem,      (p.  571.) 

EQUITY— Assignment  of  Right  to  File  a  Bill  in.— A  quitclaim 
deed  by  a  mortgagor  after  a  voidable  sale  has  been  made  to  the 
mortgagee  under  a  power  is  not  an  assignment  of  a  bare  right  to  fi'le 
a  bill  in  equity  for  fraud  comiiiitted  on  the  grantor,  which  is  against 
public  policy.  It  tran=!fers  all  the  right  and  estate  which  tlie  mort- 
gagor had,  including  the  right  to  file  the  bill  to  redeem,      (p.  57.3.) 

MORTGAGEE— Bill  to  Redeem  Where  There  is  an  Innocent 
Purchaser.- If  a  sale  is  made  under  a  power  in  a  mortgage  to  a  third 
o-^rson  acting  for  the  mortgagee,  and  the  property  is  subsequently 
;;clo  by  such  mortgagee  to  innocent  purchasers,  who  pay  part  of  the 
■jmrcl'.nse  price,  the  mortgagor  or  his  succe.ssor  in  interest  is  in  equity 
entitled  to  a  decree  that  the  mortgagee  pay  over  the  money  so  re- 
ceived, and  that  such  purchasers  make  their  further  payments  to  the 
complainants,      (p.   573.) 

Bill  to  cancel  a  conveyance  made  to  George  J.  Peet.  and 
aI?o  a  conveyance  made  to  De  T.oach  and  for  an  accountinsf, 
and  in  the  event  that  De  T.onch  should  he  held  to  he  an  inno- 
cent purchaser,  then  that  the  defendant  he  required  to  pay 
to  complainants  the  amount?  received  from  De  Tvoach.  and 
that  he  be  directed  to  pay  over  to  complainants  such  sums  as 
remain   unpaid. 

Mrs.  David,  while  the  owner  of  the  property  affected  by  the 
.-uit.  mortgaofed  it  to  the  Xational  Buildinir  and  Loan  A-sso- 
viation.  to  secure  a  debt  owinsr  to  it  from  her.  The  mortfiage 
contained  a  power  to  be  exL'rei>cd  by  the  mort.frafrce,  on  de- 
fault in  the  payment  of  t1ie  debt,  to  sell  the  premises  at  pub- 
lic auction  and  execute  a  cnnveyance  to  the  purchaser.  Act- 
ing- und'T  the  power,  the  ]unrt,i:a,2fee  exported  the  premises  for 
^ale.  and  thev  were  bid  in  bv  Gror;!''  -T.  Peet.  July  1.  189.5. 
and  the  amount  of  the  bid  was  credited  on  the  mortpi;ie  debt 
after  deducting  the  expenses  of  the  sale,  but  no  payment  was 
■made  bv  Peet.  Twolvi"'  dav:;  latiT  he  convrvod  to  the  mort^a- 
jee.  wlio  subsequently  sold  part  of  the  property  tn  Katharine 
and  W.  H.  De  Poach,  who  had  paid  part  only  of  the  purchase 
prici^  when  this  suit  was  commenced.  The  complainant,  after 
tho  -;ilr.  was  made,  procured  a  quitclaim  deed  from  ihc  mort- 
^a2-nr.  The  trial  court  denied  him  all  relief,  and  he  therc- 
^apon   appealed. 
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S.  A.  Wither-spoon,  for  the  appellant. 
A,  S.  Bozeman,  for  the  appellees. 

»«  WHITFIELD,  C.  J.  It  is  settled  law  in  this  state  that 
a  mortgagi'e  cannot  purchase,  directly  or  indirectly,  at  a  sale 
under  his  mortgage,  unle-s  the  mortgage  confers  such  right,  or 
the  mortgagor  consents  to  such  purchase:  Byrd  v.  Clarke,  52 
Miss.  623.  Counsel  for  appellees  earnestly  insists  that  the 
mortgagor  and  those  claiming  under  him  have  no  ahsolute 
option  to  avoid  such  voidable  sale,  but  only  an  oj)tion  condi- 
tioned upon  the  existence  of  fraud  or  unfairness  in  the  sale. 
He  cites  some  Texas  cases  and  a  few  other  cases  to  support  that 
view.  The  reasoning  of  these  cases  is  that,  unless  the  mort- 
gagee is  permitted  to  buy  at  his  own  sale,  the  pro|-)orty  miglit 
at  some  time  be  sacrificed — might  be  sold  for  less  than  the  debt 
— and  that  thus  there  would  result  injury  and  loss  both  to  the 
mortgagor  and  the  mortgagee.  The  complete  response  to  this 
is  that  the  rule  is  a  broad  and  universal  one,  based  upon  public 
policy,  and  not  one  which  looks  at  all  to  the  interest  of  the 
mortgagor  or  mortgagee  in  any  particular  "^  case.  It  is  bot- 
tomed on  the  fundamental  principle  that  no  man  shall  be  placed 
in  a  position  where  there  shall  arise  a  conflict  between  interest 
and  integrity.  2  Jones  on  ^Mortgages,  section  1S77,  says:  "It 
is  not  necessary,  in  order  to  avoid  the  sale,  to  show  that  there 
was  any  actual  fraud  or  unfairni'ss  in  the  transaction,  wlicn  a 
mortgagee  has  violated  the  principle  that  a  trustee  can  never 
be  a  purchaser.  Tl;ere  miglit  he  fraud  or  unfairness,  and  yet 
this  could  not  be  proved.  To  guard  against  this  uncertainty, 
and  to  place  the  trustee  beyond  the  reach  of  temptation,  tlie 
law  allows  cestui  que  trust  to  set  aside  such  sale  at  his  option, 
without  showing  that  he  has  been  in  any  way  injured.  A  mort- 
gage with  a  power  of  sale  confers  a  trust  coupled  with  an  inter- 
est, but  the  rule  applii  s  with  t1ie  same  force  as  in  the  case  of  a 
naked  trust.  Without  the  agreement  or  consent  of  the  mort- 
gagor, he  can  acquire  no  title  by  a  purcliase,  directly  or  indi- 
rectly, at  his  own  sale  under  the  jower.'' 

In  Thornton  v.  Irwin,  43  :Mo.  Ifi3,  164.  the  court  sav:  "The 
doctrine  that  trustees,  agents,  administrators,  guardians,  at- 
torneys, or  others  wliose  connection  with  anv  other  person  is 
such  as  to  establish  a  confidential  relation  ]>otween  them  con- 
cerning his  property,  or  give  them  special  knowledge  and  op- 
portunities in  regard  to  it,  cannot  without,  and  often  cannot 
with,  his  full  knowledge  and   consent,  become  the   purchaser 
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of  such  property,  is  well  settled  in  the  jurisprudence  of  Eng- 
land and  of  the  United  States.  It  is  also  well  established  by 
the  civil  law,  and  affirm  d  in  those  European  states  whose  laws 
are  founded  upon  it.  The  leading  case  in  England  is  that  of 
Fox  V.  Mackreth,  2  BroAvn  Ch.  400,  heard  twice  before  Lord 
Chancellor  Tliurlow  in  1788,  and  reviewed  in  the  house  of 
lords;  and  the  doctrine  of  that  case  is  affirmed  and  extended  in 
all  the  authoritative  cases  since  that  time.  Among  the  im- 
portant cases  in  the  United  States  where  the  question  is  in- 
volved are  Davone  v.  Fanning,  2  Johns.  Ch.  252 ,  Michoud  v. 
Girod,  4  How.  (U.  S.)  503,  "and  Gardner  v.  Ogden,  22  N.  Y. 
327,  78  Am.  Dec.  192.  Chancellor  Kent,  in  Davoue  v.  -»"  Fan- 
ning, 2  Johns.  Ch.  252,  gives  a  very  able  review  of  the  English 
eases  and  those  at  that  time  decided  in  this  country,  and  leaves 
but  little  to  be  said  upon  the  qu  stion.  He  states  the  true 
ground  of  the  position,  and,  in  criticising  some  remarks  of 
Lord  Roselyn  in  anotlier  case,  says:  'The  objection  to  most  of 
these  observations  is  that  they  do  not  place  the  question  on  the 
true  principle.  However  innocent  the  purchase  may  be  in  the 
given  case,  it  is  poisonous  in  its  consequence.  The  cestui  que 
trust  is  not  bound  to  prove,  nor  is  the  court  bound  to  judge, 
that  the  trustee  has  ma^le  a  bargain  advantageous  to  himself. 
The  fact  may  be  so,  and  yet  t^iC  parly  rot  have  it  in  his  power 
distinctly  and  clearly  to  show  it.  Th  re  mav  be  fraud,  as 
Lord  Hardwicke  obs'^rved,  and  the  party  not  able  to  prove  it. 
It  is  to  guard  against  this  uncertainty  and  hazard  of  abuse,  and 
to  remove  the  trustee  from  tem  itation,  that  the  rule  does  and 
will  permit  the  cestui  que  trust  to  come,  at  his  own  option,  and 
without  showing  actual  injury,  and  insist  upon  having  the  ex- 
periment of  another  sale.'  In  IMiclioud  v.  Girod,  4  How.  (U. 
S.)  503,  the  interposition  of  the  third  person  to  bid  for  the 
trust^^e  was  troatt  d  as  itself  a  badge  of  fraiul,  and  Judge  Wayne 
remarks:  'Tlie  rule  of  equity  is,  in  every  code  of  jurisprudence 
with  which  we  are  acquaint  d,  that  a  purchase  by  a  tru.^tee  or 
agent  of  the  jiarticuhir  ]>roperty  of  which  he  has  the  sale,  or 
in  which  he  rc]u-esents  another,  whether  he  has  an  interest  in 
it  or  not,  per  interpositam  personam,  carries  fraud  on  the  face 
of  it.'  In  giving  the  reason  of  t'  e  ride,  he  says:  'The  general 
rule  stands  upon  our  great  moral  o' ligation  to  refrain  from 
placing  ourselves  in  relations  which  ordinarily  excite  a  conflict 
between  self-int  rest  and  integrity,  it  restrains  ail  agents, 
])ublic  and  private;  but  tke  value  of  the  prohibition  is  most 
felt,  and  its  ap;dicati(m  ^s  more  freieent,  in  the  private  rela- 
tions  in   which  the   vencb.r   iuid   purTiasr  may   stand   toward 
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each  other.  The  disability  to  purchase  is  a  consequence  of  that 
relation  between  them  which  imposes  on  the  one  a  duty  to  pro- 
tect the  interest  of  the  other,  from  the  faithful  discharge  of 
which  duty  his  own  personal  interest  may  withdraw  him.  \n 
*^  this  contlict  of  interest  the  law  wisely  interposes,  and  it 
makes  no  difference  in  the  application  of  the  rule  that  a  sale 
was  at  pulJic  auction,  bona  fide,  and  for  a  fair  price,  etc.  The 
inquiry  in  such  a  c^se  is  not  whether  there  was  not  fraud  in 

fact The  rule,  as  expressed,  embraces  every  relation  in 

which  there  may  arise  a  conflict  between  the  duty  which  the 
vendor  or  purcl.a^er  owes  to  the  person  with  whom  lie  is  dcalintr 
cr  on  whose  account  he  is  actini.'-,  and  his  own  individual  iiiter- 
esf '  To  the  same  effect  is  Roberts  v.  Fleming,  53  111.  IfMl, 
and  Thomas  v.  Jones,  84  Ala.  302,  -i  South.  270.  The  running 
comment  in  llyde  v.  Warren,  46  Miss.  28,  29,  does  not  approve 
the  cases  which  are  cited.  On  the  contrary,  the  court  expre^sly 
refrains  from  expressing  any  opinion  on  the  point. 

Counsel  next  insists  that  this  is  not  a  sale  by  the  mortgagor 
to  the  mortgagee,  because  George  J.  Peet  purchased  at  the  sale. 
But  Peet  was  a  mere  nominal  purchaser.  It  ]x>rfcctly  appears 
that  he  bought  for  the  appellee  on  July  3,  1895,  and  conveyed 
to  it  on  July  13,  1895.  He  paid  nothing  on  his  bid.  He  bid 
ten  hundred  and  seventy-five  dollars,  out  of  which  forty-thn^ 
dollars  were  deducted  for  the  expenses  of  the  sale,  and  the  bal- 
ance was  credited  on  the  indel)tedness  of  the  mortgagor  to  th.» 
mortgagee.  It  is  perfectly  obvious  that  Peet  was  a  mere  con- 
duit of  the  title  for  the  mortfragee.  In  such  case  the  law  is  ex- 
actly the  same  as  if  the  mortgagee  had  bid  in  his  own  name  in 
the  first  instance.  This  is  expressly  decided  in  Iioberts  v.  Flem- 
ing, 53  111.  200,  and  also  in  Thornton  v.  Irwin,  43  Mo.  1G3, 
164.  Indeed,  it  needs  no  decis'on  to  maintain  so  manifestly 
proper  a  conclusion.     "Qui  facit  per  alium  facit  per  se." 

Couns(4  for  appellees  next  insists  that  appellant  is  barred  bv 
unreasonable  delay  in  filing  the  bill.  If  we  were  to  dral  wiia 
this  question  apart  from  the  statutes  of  limitations,  then  no 
hard-and-fast  rule  can  be  laid  down  as  to  what  is  a  reasonable 
time  within  which  the  mortgagor,  or  one  claiming  under  him. 
shovdd  file  the  bill  to  avoid  the  sale  and  redeem.  Each  case 
must  be  determined  upon  its  own  peculiar  faet^ :  2  Jones  on  '*"'* 
Mortgages,  sec.  1885;  11  Am,  &  Eng.  Ency.  of  I«aw,  2d  ed.. 
225,  note  4,  and  the  authorities.  In  the  section  cited  from 
Jones  on  Mortgages,  thirteen  years  is  held  to  be  too  lontr;  and 
in  the  passage  cited  from  the  Encyclopedia  twenty  years  is  held 
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to  be  too  long.  In  this  case,  it  is  shown  conclusively  that  Mrs. 
David  and  her  husband,  the  mortgagors,  did  not  know  until  t!ie 
latter  part  of  1900,  or  the  first  part  of  1901,  that  the  appellee 
was  the  real  purchaser  at  the  foreclosure  sale  on  July  1,  1895, 
and  that  the  appellant  did  not  obtain  the  deed  conveying  the 
mortgagor's  equity  of  redemption  until  some  three  or  four 
months  before  the  bill  was  filed.  It  cannot  be  held,  under  the 
facts  of  this  case,  that  the  delay  has  been  unreasonable,  apart 
from  the  statute  of  limitations,  especially  in  vicAV  of  the  fact 
that  the  appellant  offered  to  do  equity  by  paying  the  full  amount 
— principal  and  interest — due  on  the  mortgage  debt  to  the 
mortgagee.  The  mortgagee  cannot  sustain  any  pos^-ible  injury. 
If  it  does  not  get  the  property,  it  is  because  of  its  own  willful 
folly  in  becoming  the  purchaser  at  its  own  sale.  But  stale 
claims  are  unknown  in  this  state,  and  hence  a  consideration  of 
the  effect  of  laches,  wholly  disconnected  from  any  element  of 
estoppel,  in  barring  a  bill  to  redeem,  is,  with  us,  useless.  Tbere 
is  no  element  of  estoppel  here,  whatever.  Helm  v.  Yerger,  61 
Miss.  51,  points  out  the  difference  between  mere  laches  and 
estoppel  in  cases  of  this  sort.  The  cases  of  Westbrook  v.  Mun- 
ger.  61  Miss.  336,  and  Hill  v.  Xash,  73  IMiss.  S62.  19  South. 
710,  are  conclusive  that,  so  far  as  mere  laches  is  concerned 
(there  being  no  element  of  estopped  in  the  case),  no  lapse  of 
time  short  of  the  period  that  would  bar  tb.e  bill  to  redeem  under 
section  2732  of  the  Code  of  1892  (ten  years),  will  bar  the  right 
to  file  the  bill.  We  said  in  Hill  v.  Xash,  73  :\[iss.  862,  19 
South.  710:  ^'Finally  it  is  conlended  by  counsel  for  appellant 
that  as  ten  years,  lacking  only  four  days,  intervened  between 
the  death  of  N.  P.  E.igan,  the  father,  and  the  date  of  the  insti- 
tution of  the  suit,  a  court  of  eqtiity,  in  the  exiro'se  of  its  own 
inherent  powers,  independently  of  the  statute  of  limitation,  may 
and  should  "*'*  refuse  relief,  on  the  ground  of  discouraging  stale 
claims  or  gross  laches,  or  uni'xplained  acquiescence  in  the  as- 
sertion of  an  a!lv(rse  right.  IMnch  and  excellent  autliority  is 
cit^'d  l\y  counsel  in  sup]')ort  of  tliis  proposition,  but  it  has  been 
decided  that  tbere  is  no  such  tbing  as  a  st-ale  claim,  properly 
so  called,  in  this  state:  arid,  by  p<^sitive  law.  the  statute  of  lim.i- 
lations  is  to  lie  applied  in  our  courts  of  equity  as  in  our  courts 
of  law.  With  us  no  claim  is  barred  until  the  limitation  of  the 
stattite  has  accrued:  Code,  sec.  2731." 

Counsel  for  appellees  next  insist-^  tlint.  even  if  tbe  sale  is 
voidable  at  the  instance  of  tbe  mortLrager,  tlic  appellmit  could 
have  no  riirbt  to  maintain  this  hil'.  derived  from  bis  quitclaim 
deed  from  the  mortgagor  executed  after  the  foreclosure  sale;  and 
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he  very  earnestly  contends  that  when  the  rule  is  announced  that 
in  cases  of  a  voidable  sale  the  mortgagor,  or  any  person  claim- 
ing under  him,  may  avoid  the  sale,  it  is  only  meant  that  any 
person  claiming  under  him  at  the  date  of  the  sale,  and  having 
at  the  time  of  the  sale  an  existing  interest  in  the  property,  may 
avoid  the  sale,  and  not  one  who  acquires  an  interest  under  the 
mortgagor  after  the  sale,  and  with  notice  of  the  sale.     He 
cites  many  authorities,  among  which  is  Wade  v.  Thompson,  52 
Miss.  367.     Counsel  misconceives  this  case.     That  was  a  con- 
test between  rival  claimants  of  the  title  in  ejectment,  and  not 
a  bill  filed  to  avoid  a  sale  and  to  redeem.     The  case  of  Wormell 
v.  Xason,  83  N.  C.  32,  does  not  support  the  contention.     On 
the  contrary,  it  ex])ressly  declares,  on  page  36,  that  tlie  mort- 
gagor, or  anyone  claiming  under  liim,  as  assignee  or  creditor, 
may  file  the  bill  to  avoid  tlie  sale;  and  the  court  held  that 
since  the  creditors  were  not  prejudiced  by  the  sale,  and  the  ad- 
ministrator was  not  acting  or  professing  to  act  in  their  interest, 
he  could  not,  as  administrator,  on  those  facts,  maintain  such  a 
bill.     But  the  court  expressly  said  that  there  might  be  cases  in 
which  even  an  administrator  might  file  such  a  bill.     The  case 
of  MeCall  v.  Mash,  89  Ala.  487,  18  Am.  St.  Rep.  145,  7  South. 
770,  is  the  only  case  that  we  have  seen  that  '*'*  appears  to  sus- 
tain the   contention    of   counsel   for   the   appellees.     And    the 
whole  case  proceeds  upon  the  idea  that  the  equity  of  redenij)- 
tion  cannot  be  conveyed  or  transferred  by  a  quitclaim  after  a 
voidable  sale,  and  that  no  bill  could  be  maintained  to  avoid 
such  sale  by  one  who  purchased  the  equity  of  redemption  from 
the  mortgagor,  and  obtained  a  quitclaim  deed  purporting  to 
convey   the   equity   of   redemption,    after   such    voidable    sale. 
^^^^ether  this  decision  was  based  upon  some  statute  docs  not 
appear.     Tlie  reasoning  seon;s  to  be  that  whilst  the  cq\iity  of 
redem]>tion  constitutes  a  beneficial  estate  in  the  land,  and  may 
bo  convoyed  as  any  other  interest  in  the  land  prior  to  the  fore- 
closure sale,  yet,  after  a  foreclosure  sale,  though  voidable,  it 
can  no  longer  be  so  conveyed,  because  the  equity  is  barred  by 
the  foreclosure,  and,  being  barred,  no  right  of  redemption  ex- 
ists.    But  this  case  obviously  confuses  a  valid  sale  wit'i  a  void- 
able sale.     So  long  as  the  sale  remains  voidable,  it  is  liable  to 
be  avoided  upon  a  bill  filed  for  that  purpose;  and.   w'lcncvt  r 
thus  avoided,  the  status  quo,  as  to  the  right  to  redeem,  is  put 
just   where   it   was    ante    the   voidable    fort_K'losure   sale.     'Vhe 
court  conceded  in  this  case  that  the  mortgagor,  or  any  per-^on 
claiming  under  him  in  privitv,  may  disiitlirm  tlie  sale  and  re- 
deem in  a  reasonable  time.     How  it  can  reconcile  this  conces- 


572  American  State  Beports,  Vol.  92.  [Miss. 

eion  with  the  position  that  those  claiming  under  the  mortgagor 
in  privity  cannot  file  such  a  bill  within  a  reasonable  time  after 
the  sale,  it  is  impossible  for  us  to  understand.     The  misconcep- 
tion of  the  court  is  obvious.     It  is  idle  to  speak  of  the  right 
of  those  in  privity  with  the  mortgagor  to  file  a  bill  within  a 
reasonable  time  after  the  sale,  and  yet  say  that  the  right  to 
redemption  is  cut  off  by  even  such  voidable  sale.     The  fallacy 
of  the  reasoning  is  in  holding  that  a  voidable  sale  can  ever,  at 
all,  have  the  effect  of  finally  and  conclusively  cutting  off  tlie 
right  of  redemption,  and  changing  such  equity  of  redemption, 
which  was  an  inter(>st  in  the  land,  into  a  mere  riglit  to  disaf- 
firm.    Such   voidable  sale   has   no   such   conclusive   effect,   ol)- 
viously.     So  far  as  the  equity  of  redemption  is  concerned,  a 
voidable  sale  is  no  '^  sale  at  all,  leaving  such  equity  wholly 
unaffected,  if  the  option  to  avoid  it  is  seasonably  exercised.     It 
is  in  direct  conflict  with  Thomas  v.  Jones,  84  Ala.  302,  4  South. 
270,  which  supports  our  view,  and  the  view  of  all  other  autliori- 
ties  we  have  seen.     The  court  in  that  case  says   (84  Ala.    301, 
4  South.  271)  :  "But  the  rule  is  clearly  settled  to  \ye  otherwise 
where  the  mortgagee,  when  unauthorizerl,  purchases  at  his  own 
sale.     Not  that  the  sale,  so  long  as  it  is  permitted  to  stand,  is 
ineffectual  to  cut  off  the  equity  of  redemption ;  for  such  is.  un- 
doubtedly, its  legal  effect.     But  the  court,  construing  the  trans- 
action as  a  fraud  on  the  rii^hts  of  a  cestui  que  trust  by  the 
trustee,  will  set  aside  the  sale  at  the  request  of   the  injured 
party,  who  files  his  bill  to  redeem  witliin  a  reasonable  time,  of- 
fering to  do  equity.     Wlien  the  sale  is  thus  set  aside,  the  com- 
plainant's equity  of  redemption  is  restored  to  its  original  status. 
subject  only  to  the  lawful  charges  incident  to  redemption,  but 
otherwise  it  is  completely  disembarrassed  of  the  sale."     This 
is  the  sound  view,  manifestly,  and  a  multitude  of  authoritiefj 
support  this  view,  as  can  he  seen  by  reference  to  11  American 
and  English  Eneyclopedia  of  Law,  second  edition,  pages  211- 
224,  inclusive — th.e  text  and  the  authoriti<  s  in  tlie  notes:   See, 
specially,  sec.  3,  p.  216,  and  authoritie>  cited  in  it.     The  c-a^Q 
of  Boarman  v.   Catlctt,   13   Smedes  8:   ^f.   Ino,  exnn'sslv  saTic- 
tions  the  same  view,  th.e  court  saying:  "The  right  extends  to 
the  judgment  creditor,  where  the  judgment  consti'.utcs  a  iicn, 
and  to  an  assign^'":  See  spcciallv,  also,  Dickinson  v.   P)urrel!. 
L.  E.  1  Eq.  337;  McMahon  v.  Allen,  35  X.  Y.  403:  l\larvin  v. 
Inglis.  39  How.  Pr.  329— nil  c'tod  at  clos-  of  uote  to  Marshall 
V.  Means,  5G  Am.  Dec.  451.     And  see  specially,  al-^o.  the  note 
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and  authorities  in  Horn  v.  Indianapolis  Nat.  Bank  (Ind.  Sup.), 
21  Am.  St.  Eep.  240,  216,  247. 

Counsel  for  appellees  next  contends  that  this  is  a  bill  to  re- 
move clouds  from  title,  but  this  is  an  entire  misconception  of 
the  bill. 

Counsel  finally  contends  that  the  appellant  obtained  by  his 
***  quitclaim  deed  only  the  assi^ment  of  a  bare  ri^ht  to  file  a 
bill  in  equity  for  alleged  fraud  committed  upon  the  assignor, 
and  that  this  asignment  is  void  as  against  public  policy,  and 
as  savoring  of  the  character  of  maintenance.  Sections  2433 
and  2438  of  the  Code  of  1892,  and  the  case  of  Cassedy  v.  Jack- 
son, 45  ]\riss.  397,  dispose  of  this  contention  adversely  to  this 
view.  This  is  not  a  mere  right  to  fde  a  bill  to  set  aside  a  deed 
for  fraud.  It  is  unlike  Crocker  v.  Bellangee,  6  Wis.  645,  70 
Am.  Dee.  489,  and  the  other  cases  on  that  line  cited  in  note  to 
Marshall  v.  Means.  56  Am.  Dec.  449.  Cr(»cker's  case  is  cited 
in  McCall  v.  Ma.-h,  89  Ala.  487,  18  Am.  St.  IJep.  145,  7  South. 
770,  also.  Under  the  law  in  this  state  appellant  got  all  the 
estate  and  right  his  assignors  had,  and  could  file  this  bill,  sinoe 
they  could  have  done  so. 

We  also  think  that  the  prayer  of  the  bill  that  the  appellees 
be  required-  to  pay  the  complainant  the  money  it  has  received 
from  Katharine  and  W.  IT.  De  Tvoach,  the  innocent  purchasers 
for  value  without  notice,  and  that  snch  purchasers  be  required 
to  make  the  further  payments  for  the  fifty-two  feet  off  tlie  east 
end  of  said  lots  sold  to  W.  H.  and  Katharine  De  Loach,  co- 
defendants  herein,  by  appellees,  to  complainant,  should  be 
granted.  The  mortgagee  gets  his  debt,  with  all  interest,  and 
is  not  prejudiced.  Its  sale,  being  avoided,  is  as  to  it  avoided 
in  toto,  the  riglits  of  the  innoc;^nt  purchasers  being  fully  pro- 
tec-ted.     A  proy>er  accounting  shoiild  also  1  e  had. 

Decree  reversed,  and  remanded  to  be  proceeded  with  in  ac- 
cordance with  this  opinion. 
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a.  Direct  Purchase  by  Mortgagee. 
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IV.     Inadequacy  of  Price. 

a.  When  Does  not  Affect  Sale. 

b.  When  Affects  Sale. 

V.  Sales  in  Mass  or  in  Parcels. 

VI.  Postponement  of  Sale. 

a.    Notice  of  Postponement. 

VII.  Terms  of  Sale. 

VIII.  Laches. 

IX.  Bids  and  Bidders. 

X.  Presence  of  Trustee  or  Mortgagee. 

XI.  Effect  of  Sale  or  Equity  of  Bredemptlon. 

XII.  Effect  of  Defective  Sale. 

I.  Validity  of  Powers  and  of  the  Proceedings  Thereunder. 
In  the  absence  of  statutory  regxilation  on  the  subject,  a  power  of 
Bale  contained  in  a  mortgage  or  trust  deed  is  valid,  and  the  mort- 
gagee or  trustee  may  make  a  valid  sale,  and  convey  a  good  title  to 
the  purchaser  under  it,  without  the  intervention  of  a  court:  Fogarty  v. 
Sawyer,  17  Cal.  589;  Longwith  v.  Butler,  8  111.  (3  Gilm.)  32;  Hyde  v. 
Warren,  46  Miss.  13;  Carson  v.  Blakey,  6  Mo.  273,  35  Am.  Dec.  440; 
Evans  v.  Lee,  11  Nev.  194;  Bradley  v.  Chester  Valley  E.  E.  Co.,  36 
Pa.  St.  141.  A  power  in  a  mortgage  to  sell  the  mortgaged  property 
upon  default  in  the  payment  of  the  debt  is  a  matter  of  contract  be- 
tween the  parties,  and  will  not  be  interfered  with  by  the  court: 
Bowen  v.  Kendall,  Bruner  Col.  Cas.  704.  A  trust  deed  in  the  nature 
of  a  mortgage  may  confer  upon  the  trustee  power  to  sell  the  premises 
on  default  in  the  payment  of  the  debt  secured  by  the  deed,  and  a  sale 
thereunder  conducted  in  accordance  with  the  terms  of  the  po\Yer  in 
the  deed  will  pass  the  granted  premises  to  the  purchaser  upon  its 
consrummation  by  a  conveyance:  Bell  etc.  Min.  Co.  v.  First  Xat.  Bank, 
156  U.  S.  470,  15  Sup.  Ct.  Eep.  440,  affirming  8  Mont.  32,  19  Pac.  403. 
So  a  mortgagor  may  invest  the  mortgagee  with  power  to  sell  the 
premises  upon  default  in  the  payment  of  the  debt,  and  if  the  sale  is 
conducted  in  accordance  with  the  conditions  of  the  power,  and  is 
fairly  made,  a  good  title  will  pass  to  the  purchaser:  Fogarty  v.  Saw- 
yer, 17  Cal.  589.  A  power  of  sale  contained  in  a  mortgage  is  valid, 
and,  under  it,  the  mortgagee  may  sell  in  accordance  with  the  terms  of 
the  instrument,  and  thus  foreclose  without  resort  to  proceedings  at 
law  or  in  equity:  Crocker  v.  Eobertson,  8  Iowa,  404;  Hyde  v.  Warren, 
46  Miss.  13.  Neither  legal  nor  equitable  proceedings  are  necessary  to 
enforce  the  security  under  the  power  contained  in  a  trust  deed,  if 
there  is  an  express  covenant  therein,  that  a  sale  made  in  pursuance 
thereof  shall  bar  the  equity  of  redemption,  and  a  sale  under  such 
power  conveys  an  indefeasible  title:  Bloom  v.  Van  Eensselaer,  15  111. 
503.     A  trustee  or  mortgagee,  to  sell  under  a  power,  in  default  of 
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the  payment  of  the  inortjjnfje  money,  may  exeeute  the  trust  an.l  sell 
without  the  interposition  of  a  court.  Such  sale  perfects  foreclosiire, 
and  bars  the  equity  of  redemption  on  the  part  of  the  grantor  or 
mortgagor:  Sims  v.  Hundley,  2  How.  (Miss.)  896;  Dibrell  v.  Carlisle, 
48  Miss.  691.  Parties  to  a  mortgage  uiay,  by  stipulation,  regulate  the 
terms  of  the  power  of  sale  of  the  premises  by  the  mortgagee,  and  the 
courts  will  not  interfere  to  control  the  right  in  the  absence  of  fraud, 
or  some  statutory  regulation  on  the  subject:  Elliott  v.  Wood,  4.5  N. 
Y.  71.  In  one  state,  at  least,  it  is  held  that,  in  the  absence  of  stat- 
utory regulation,  a  sale  of  land  under  a  power  of  sale,  in  a  mortgage, 
without  the  intervention  of  a  court,  is  invalid.  The  remedy  of  the 
mortgagee  is  confined  to  an  action.  This  is  the  rule  in  Nebraska: 
Wheeler  v.  Sexton,  34  Fed.  154.  But  generally,  an  express  stipulation 
inserted  in  a  mortgage  or  trust  deed,  that  the  mortgagee  or  trustee 
may  sell  the  premises  on  failure  of  performance  of  the  condition  by 
the  mortgagor,  is  a  valid  grant  of  a  power  of  sale,  and  a  sale  fairly 
made  in  pursuance  of  such  power  will  be  upheld:  Very  v.  Eussell,  65 
N.  H.  646;  Pearson  v.  Gooch,  69  N.  H.  208,  40  Atl.  390. 

While  a  power  of  sale  contained  in  a  mortgage  or  trust  deed  is 
valid,  and  a  sale  thereunder  may  confer  a  good  title  on  the  purchaser, 
the  party  foreclosing  thereunder  must  see  that  in  all  material  matters 
he  keeps  within  the  powers  given  him,  for  there  are  no  legal  presump- 
tions or  intendments  raised  to  support  his  proceedings,  as  there  might 
be  if  the  sale  was  made  pursuant  to  a  decree  of  court:  Hurd  v. 
Chase,  32  HI.  45,  83  Am.  Dec.  249;  Niles  v.  Hansford,  1  Mich.  338,  51 
Am.  Dec.  95.  The  party  selling,  although  he  has  had  a  legal  right 
to  sell  under  the  power  to  satisfy  the  mortgage  debt,  yet  in  the  per- 
formance of  this  duty  he  must  exercise  good  faith  and  use  reasonable 
diligence  to  protect  the  rights  of  the  mortgagor  under  the  terms  of 
th«  power.  He  must  use  reasonable  effort  to  obtain  a  fair  price  for 
fhe  property,  and  must  properly  follow  and  conduct  the  sale  in  those 
particulars,  which  the  contract  leaves  to  his  determination:  Pearson 
V.  Gooch,  69  N.  H.  208,  40  Atl.  390.  Sales  by  mortgagees  or  trustees 
under  powers,  while  valid  so  far  as  the  authority  to  sell  is  concerned, 
being  much  liable  to  abuse,  are  most  jealously  watched  by  courts  of 
equity,  and,  upon  slight  proof  of  unfair  conduct,  or  of  a  departure 
from  the  terms  of  the  power,  will  be  instantly  set  aside:  Longwith  v. 
Butler,  3  Gilm.  32.  While  the  power  of  sale  contained  in  a  mortgage 
is  valid,  the  sale  thereunder  to  be  valid  must  be  made  in  strict  com- 
pliance with  the  terms  of  the  power,  and  must  be  openly  and  fairly 
conducted:  Atkins  v.  Grumpier,  118  N.  C.  532,  24  S.  E.  367. 

n.    Death  of  Mortgagor. 

In  those  states  where  the  common-law  rule  prevails  that  a  power 

to  sell  contained  in  a  mortgage  is  coupled  with  an  interest,  the  death 

of  the  mortgagor  does  not  revoke  or  suspend  the  power,  and  a  sale 

of  the  land  by  the  mortgagee,  fairly  and  honestly  conducted,  made 
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after  tlio  donth  of  the  niortgcagor,  under  the  power  in  the  mort;,'age,  is 
valid:  Hudyins  v.  Morrow,  47  Ark.  515,  2  S.  W.  104;  Strothcr  v.  Law, 
54  111.  413;  Barrick  v.  Honier,  78  Md.  253,  44  Am.  St.  Rep.  283,  27  Atl. 
1111;  Varnum  v.  Meserve,  8  Allen,  158;  Conners  v.  Holland,  113  Mass. 
50;  -Roatie  v.  Butler,  21  Mo.  313,  64  Am.  Dec.  234;  Roilly  v.  Phillips, 
4  S.  Dak.  604,  57  N.  W.  780;  Carter  v.  Slocumb,  122  N.  C.  475,  65  Am. 
!-^t.  Eep.  714,  29  S.  E.  720.  A  sale  under  such  conditions  is  valid 
without  notice  to  the  heirs  of  the  mortgagor:  Carter  v.  Slocumb,  122 
N.  C.  475,  65  Am.  St.  Rep.  714,  29  S.  E.  720.  And  the  fact  that  the 
heirs  of  the  mortgagor  who  succeed  to  the  equity  of  redemption  are 
infants  does  not  affect  tho  mortgagee's  power  of  sale:  Eeilly  v. 
Phillips,  4  S.  Dak.  604,  57  N.  W.  780.  The  effect  of  a  regular  sale 
under  such  power,  all  of  the  prerequisite  conditions  named  in  the 
mortgage  being  complied  with,  is  to  foreclose  the  equity  of  redemp- 
tion of  the  mortgagor  and  his  successors  in  interest.  The  right  of 
a  trustee  under  a  power  in  a  trust  deed  to  sell  the  land  for  the  pay- 
nient  of  the  debt  is  generally  not  affected  by  the  death  of  the 
grantor:  Wilburn  v.  Spofford,  4  Sneed  (Tenn.),  698;  Hodges  v.  Gill, 
9  Baxt.  378.  If  a  partnership  has  conveyed  land  in  trust  with  power 
to  sell,  to  secure  a  firm  debt,  the  death  of  one  partner  does  not  affect 
the  power  of  the  trustee  to  sell:  Schwab  Clothing  Co.  v.  Claunch 
(Tex.).  29  S.  W.  922. 

In  some  states,  the  death  of  a  mortgagor,  or  of  a  grantor,  in  a  deerl 
of  trust  revokes  the  power  in  the  mortgage  or  trust  deed  authorizing 
a  sale  of  the  property  upon  default  in  the  payment  of  the  debt.  In 
these  states,  of  course,  a  sale  made  after  the  death  of  the  mortgagor 
is  void:  Miller  v.  McDonald,  72  Ga.  20;  Wilkins  v.  McGehee,  86  Ga. 
7G4,  13  S.  E.  84;  Johnson  v.  Johnson,  27  S.  C.  309,  13  Am.  St.  Rep. 
636,  3  S.  E.  606;  Buchanan  v.  Monroe,  22  Tex.  537.  The  result  of  this 
rule  is  that  a  deed  of  trust  or  mortgage  containing  a  power  of  side, 
upon  the  death  of  the  person  executing  it,  only  secures  the  creditor 
for  whose  benefit  it  was  madoi  priority  over  such  debts  or  claims 
against  the  debtor's  estate  as  by  statute  it  is  entitled  to  in  uao 
course  of  administration:  McLane  v.  Paschal,  47  Tex.  365.  Thus  ex- 
penses of  last  sickness,  funeral  expenses,  expenses  of  administratioH, 
family  allowances,  dower,  and  various  other  claims  may  have  prefer- 
ence over  the  lien  of  the*  mortgage:  Miller  v.  McDonald,  72  Ga.  20; 
Robertson  v.  Paul,  16  Tex.  472.  It  naturally  follows,  under  this  rule, 
that  a  mortgage  or  trust  deed  may  become  of  no  value,  and  be  a 
security  that  does  not  secure. 

III.     Purchasers. 

a.  Direct  Purchase  by  Mortgagee.— Although  mortgages  with 
power  of  sale  are  not  looked  upon  with  as  much  disfavor  as  they  once 
were,  still,  courts  of  equitable  jurisdiction  will  guard  the  rights 
of  the  mortgagor  with  jealous  care,  and  the  rule  generally  prevails 
that   a   mortgagee   with   power   to   sell   is  a   trustee,   and,   as   such,   is 
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not  allowed  to  purchase,  directly  at  his  own  salp,  so  as  to  render 
the  sale  binding,  or  cut  off  the  equity  of  redemption.  The  mortgagee 
cannot  be  both  vendor  and  purchaser,  and,  if  he  purchases  at  his  own 
sale,  he  is  still  a  trustee  for  the  mortgagor:  Imboden  v.  Hunter,  23 
Ark.  622,  79  Am.  Dec.  116;  Griffin  v.  Marino  Co.  of  Chicago,  52  111. 
330;  Eeddick  v.  Gressman,  49  Mo.  3S9;  Shew  v.  Call,  119  N.  C.  450, 
56  Am.  St.  Eep.  678,  26  S.  E.  33;  Lockett  v.  Hill,  1  Woods  C.  C.  552, 
Fed.  Cas.  No.  8443.  If  power  is  given  the  mortgagee  to  direct  and 
control  the  sale,  and  the  time,  manner  and  terms  upon  which  it  is  to 
be  made,  he  is  not  permitted  to  purchase  the  legal  title,  however  in- 
nocent and  free  from  fraud  the  purchase  may  be:  Wade  v.  Harper,  3 
"i'erg.  383.  If  a  mortgage  provides  for  a  sale  by  the  mortgagee,  or, 
in  case  of  his  refusal  to  act,  by  the  marshal,  they  are  cotrustees,  and 
the  mortgagee,  by  refusing  to  sell,  cannot  relieve  himself  of  his  dis- 
ability to  purchase  at  the  sale  of  the  marshal:  Games  v.  Allen,  58  Mo. 
537.  A  second  mortgagee  has  no  more  right  to  purchase  at  the  sale 
under  the  prior  mortgage  than  has  the  mortgagee  thereunder,  but 
the  former  has  a  clear  equity  to  be  reimbursed  for  the  money  paid 
under  such  gale:  Taylor  v.  Heggie,  83  N.  C.  244.  If  the  land  is  bid 
off  under  an  agreement  between  the  bidder  and  the  mortgagee  that 
conveyance  shall  be  made  to  the  latter,  and  it  is  so  made,  the  legal 
title  does  not  vest  in  him  so  as  to  cut  off  the  equity  of  redemption: 
Simpson  v.  Simpson,  107  N.  C.  552,  12  S.  E.  447;  Parmenter  v.  Walker, 
9  R.  I.  225.  If  the  mortgagor  assents  to  the  acquisition  of  the  title 
by  the  mortgagee,  the  latter  may  become  the  purchaser  at  his  own 
sale:  Griffin  v.  Marine  Co.,  52  111.  130;  Dawkins  v.  Patterson,  87  N. 
C  384;  Medsker  v.  Swaney,  45  Mo.  273.  If  the  note  secured  by  the 
mortgage  is  transferred  to  a  firm  by  the  payee,  who  is  a  member 
thereof,  all  of  the  members  of  the  firm  become  cotrustees,  and  no 
member  thereof  can  purchase  under  the  power  contained  in  the  mort- 
gage, so  as  to  foreclose  the  equity  of  redemption:  Mapps  v.  Sharpe, 
32  111.  13.  Although  the  mortgagee  cannot  purchase  directly  at  his 
own  sale,  he  may  do  so  when  the  sale  is  made  by  a  sheriff  or  other 
officer  named  in  and  as  directed  by  the  statute:  Eamsey  v.  Morriam, 
6  Minn.  168;  Allen  v.  Chatfield,  8  Minn.  435;  Lewis  v.  Duane,  69  Hun, 
28,  23  N.  Y.  Supp.  433. 

b.  Effect  of  Such  Pxxrchase.— It  is  generally  settled  that  a  mort- 
gagee cannot,  directly  or  indirectly,  purchase  at  the  sale  under  a 
power  contained  in  his  mortgage,  so  as  to  cut  off  the  right  to  redeem 
unless  the  mortgagor  confers  such  right,  or  the  mortgagor  consents 
to  such  purchase.  Such  sale  and  purchase  are  not,  however,  void,  but. 
voidable  merely  at  the  election  of  the  mortgagor.  They  are  valid  for 
all  purposes  if  made  fairly  and  without  fraud,  except  that  tlie  mort- 
gagor or  those  claiming  under  him  may  redeem  within  a  reasonable 
time:  Carter  v.  Thompson,  41  Ala.  375;  Robinson  v.  Cullom,  41  Ala. 
693;  McLean  v.  Presley,  56  Ala.  211;  Garland  v.  Watson,  74  Ala.  323; 
Gassenheimer  v.  Molton,  80  Ala.  521,  2  South.  652;  Ezzell  v.  Watson, 
83  Ala.  120,  3  South.  309;  IMcCall  v.  Mash,  89  Ala.  487,  18  Am.  St, 
Ajn.   St-   Rep.,  Vol.   &2-  37 
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I?ep.  145,  7  South.  770;  Blockley  v.  Fowler,  21  Cal.  326,  82  Am.  Dec. 
747;  Copsey  v.  Sacramento  Bank,  133  Cal.  659,  87  Am.  St.  Rep.  238, 
66  Pac.  7;  Brewer  v.  Harrison,  27  Colo.  349,  62  Pac.  224;  Palmer  v. 
Young,  96  Ga.  246,  51  Am.  St.  Rep.  136,  22  S.  E.  928;  Sandhack  v. 
Thornton,  106  Ga.  81,  31  S.  E.  805;  Gibbons  v.  Hoag,  95  111.  45; 
Nichols  V.  Otto,  132  111.  91,  23  N.  E.  411;  Dyer  v.  Shurtleff,  112  Mass. 
165,  17  Am.  Rep.  77;  Thornton  v,  Irwin,  43  Mo.  153;  Allen  v.  Ranson, 
44  Mo.  263,  100  Am.  Dec.  282;  Very  v.  Russell,  65  N.  H.  646,  23  Atl. 
522;  Joyner  v.  Farmer,  78  N.  C.  196;  Martin  v.  McNeely,  101  N.  C. 
634,  8  S.  E.  231;  Averett  v.  Elliott,  109  N.  C.  560,  13  S.  E.  785;  Austin 
V.  Stewart,  126  N.  C.  525,  36  S.  E.  37.  If  the  mortgagee  himself  be- 
comes the  purchaser,  either  directly  or  indirectly,  without  being 
authorized  thereto  in  the  mortgage,  the  only  right  remaining  in  the 
mortgagor  is  to  disaffirm  the  sale,  within  a  reasonable  time,  by  resort 
to  a  court  of  equity  and  au  offer  to  redeem:  American  etc.  Mortgagt.- 
Co.  V.  Pollard,  120  Ala.  1,  24  South.  736;  British  etc.  Mortgage  Co.  v. 
Norton,  125  Ala.  522,  28  South.  31.  And  the  sale  will  not  be  dis- 
affirmed without  an  oiler  to  redeem:  Copsey  v.  Sacramento  Bank,  133 
Cal.  569,  85  Am.  St.  Rep.  238,  66  Pac.  7.  In  such  case  tlie  mortgagee 
purchasing  is  entitled  to  hold  the  legal  title  to  the  subject  of  the  trust 
as  security  for  the  amount  paid  by  him  with  interest:  Harrison  v.  Man- 
son,  95  Va.  593,  29  S.  E.  420.  But  a  mortgagee  who  purchases  at  a 
sale  made  by  himself  under  a  power  of  sale  contained  in  the  mortgage 
does  not  acquire  an  absolute  estate.  Such  sale  is  subject  to  disaffirm- 
ance and  the  right  of  the  mortgagor  to  redeem,  and  does  not  alter  the 
relation  existiiig  between  the  parties:  Whitehead  v.  Hellen,  76  N.  C. 
99;  Gibson  v.  Barbour,  100  N.  C.  192,  6  S.  E.  766.  If  the  mortgagee  has 
purchased  under  a  power  contained  in  the  mortgage,  without  express 
p,uthority,  or  the  consent  of  the  mortijagor,  the  latter  always  has  a 
right,  within  a  reasonable  time,  to  disaffirm  the  sale,  a.nd  ask  for 
redemption  and  an  accounting,  but  if  he  takes  no  steps  to  disaffirm 
the  sale,  he  cannot  assign,  sell  or  convey  the  land  so  as  to  vest  in  his 
assignee  the  right  to  disaffirm  the  sale,  and  redeem  in  his  own  name: 
McCall  V.  Mash,  89  Ala.  487,  18  Am.  St.  Rep.  145,  7  South.  770. 

The  assignee  of  a  mortgage  containing  a  power  of  sale,  but  not 
expressl}'  authorizing  the  mortgagee  to  purchase,  has  no  right  to  pur- 
chase at  his  own  sale,  so  as  not  to  cut  off  the  equity  of  redemption: 
Martinez  v.  Lindsey,  91  Ala.  334,  8  South.  787;  Mapps  v.  Sharpe,  32 
111.  13.  But  the  indorser  of  a  note  secured  by  mortgage  containing 
a  power  of  sale  cannot  disaffirm  a  sale  of  the  premises  under  the 
power  to  the  assignee  of  the  mortgage,  unless  such  disaffirmance  is 
made  within  a  reasonable  time:  Patten  v.  Pearson,  60  Me.  220.  And 
if  the  assignee  of  a  debt  secured  by  mortgage,  with  power  of  sale, 
purchases  the  property  at  hia  own  sale,  the  debtor  cannot  disaffirm 
the  sale  and  redeem  the  property  without  an  offer  to  refund  the 
money  paid  at  the  sale:  Turner  v.  Smith,  11  Tex.  620.  If  a  mort- 
gagor  or   hia  aaaignee  becomes  a  purchaser   at   his   own   sale   under 
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the  power,  not  beingf  authorized  to  <\o  so,  he  may  compel  an  election 
by  the  mortgagor,  either  to  ratify  or  disaffirm  the  sale:  Craddock  v. 
American  Freehold  etc.  Co.,  88  Ala.  281,  7  South.  196. 

c  Effect  of  Purchase  Through  Third  Person.— A  sale  under  a« 
power  contained  in  a  mortgage,  at  which  the  mortgagee  purchases 
the  property  through  a  third  person,  ia  not  absolutely  void,  but 
merely  voidable  at  the  instance  of  the  mortgagor,  upon  application 
seasonably  made  and  an  offer  to  redeem:  Thomas  v.  Jones,  84  Ala. 
302,  4  South.  270;  Copsey  v.  Sacramento  Bank,  133  Cal.  659,  85  Am. 
St.  Rep.  238,  66  Pac.  7;  Landrum  v.  Union  Bank,  63  Mo.  48;  White- 
head V.  Whitehurst,  108  N,  C.  458,  13  S.  E.  166;  Howard  v.  Davis,  6 
Tex.  174.  If  the  mortgagee  is  indirectly  a  purchaser  at  a  sale  under 
a  power  contained  in  a  mortgage  which  does  not  give  him  the  right 
to  purchase,  the  sale  is  not  void,  but  only  voidable,  and  if,  before 
proceedings  are  taken  to  set  aside  the  sale,  the  nominal  purchaser 
sells  the  land  to  a  bona  fide  purchaser  for  an  adequate  consideration, 
he  takes  a  good  title:  Burns  v.  Thayer,  115  Mass.  89.  The  fact  that 
a  third  person  who  purchased  the  lands  at  a  sale  under  the  power  con- 
tained in  the  mortgage  was  the  nominal  purchaser,  and  afterward 
conveyed  the  lands  to  the  mortgagee,  does  not  operate  as  a  mero 
assignment  of  the  mortgage,  but  conveys  the  legal  title  to  the  lands 
to  the  mortgagee,  and  upon  this  title  he  may  maintain  ejectment 
against  the  mortgagor:  Williamson  v.  Mayer,  117  Ala.  253,  23  South. 
3.  The  fact  that  a  trustee  in  making  a  sale  of  property  under  a 
power  contained  in  the  mortgage,  knew  that  the  purchaser  was  bid- 
ding for  the  mortgagee,  is  not  sufficient  to  induce  a  court  of  equity 
to  set  aside  the  sale:  Lucas  v.  Oliver,  34  Ala.  626.  If,  at  the  sal© 
under  the  power,  third  persons  purchase  the  land,  but  afterward  in- 
form the  mortgagee  that  they  cannot  pay  the  purchase  price,  where- 
upon he  agrees  to  take  the  land  at  their  bid,  he  does  not  thus  become 
a  purchaser  at  his  own  sale,  and  the  mortgagor's  equity  of  redemption 
is  effectually  cut  off:  Durden  v.  Whetstone,  92  Ala.  480,  9  South.  176. 
Although  a  sale,  under  a  power  contained  in  the  mortgage,  is  void- 
able at  the  seasonable  election  of  the  mortgagor,  when  the  property 
is  bought  in  for  the  mortgagee,  yet  the  mortgagor  cannot  be  heard 
to  question  the  sale  and  proceedings,  when,  with  full  knowledge  of 
the  facts,  he  stands  by  and  sees  the  purchaser  sell  to  a  third  person 
without  notice,  and  interposes  no  claim  or  objection,  and  allows  such 
third  person  to  pay  for  the  property,  and  make  valuable  improve- 
ments thereon:  JenkiuB  v.  Pierce,  98  111.  646.  The  assignee  in  bank- 
ruptcy of  such  mortgagor  is  also  estopped  to  question  the  validitj'  of 
such  sale:  Jenkins  v.  Pierce,  98  111.  646.  In  some  jurisdictions,  if 
the  trustee  in  a  deed  of  trust,  or  the  mortgagee  under  a  power  of 
sale,  indirectly  becomes  the  purchaser  at  his  own  sale,  the  cestui  que 
trust  is  entitled  in  equity  to  set  aside  the  sale,  and  have  the  property 
reoffered  for  sale,  without  inquiry  as  to  whether  or  not  the  sale  was 
advantageous  to  the  purchaser:  Bank  of  Old  Dominion  v.  Dubuque  etc 
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E.  R.  Co.,  8  Iowa,  277,  74  Am.  Dec.  302j  Sypher  v.  McHenrj,  18  Iowa, 
232. 

d.  Purchase  by  Mortgagee  Under  Authorization  in  Power.— A 
mortgage  of  property  containing  a  power  of  sale,  and  authorizing 
the  mortgagee  to  sell  and  become  the  purchaser  at  such  sale,  is  valid: 
Elliott  V.  Wood,  53  Barb.  28-5;  and  if  the  mortgage  contains  an  ex- 
press provision  authorizing  the  mortgagee  to  purchase  at  a  sale  under 
the  power,  and  he  does  become  the  purchaser,  the  mortgagor  cannot 
<iisafiirm  the  sale,  and  be  allowed  to  redeem,  except  upon  allegation 
and  proof  of  facts  which  would  invalidate  if  a  third  person  had  be- 
come the  purchaser.  All  that  is  required  in  such  case  to  make  the 
purchase  by  the  mortgagee  valid  and  binding  is  that  the  sale  be  in 
all  respects  fairly  and  faithfully  conducted:  Knox  v,  Armistead,  87 
Ala.  511,  13  Am.  St.  Rep.  65,  6  South.  311;  Ellenbogen  v.  Guffey,  55 
Ark.  268,  18  S.  W.  126;  Matthews  v.  Daniels  (Ark.),  21  S.  W.  469; 
o^Iutual  Loan  etc.  Co.  v.  Haas,  100  Ga.  Ill,  62  Am.  St.  Rep.  317,  27 
S.  E.  980;  Macy  v.  Southern  etc.  Assn.,  102  Ga.  812,  30  S.  E.  430: 
Hall  V.  Towne,  45  111.  493;  Galvin  v.  Newton,  19  R.  I.  176,  36  Atl.  3; 
I?obinson  v.  Amateur  Assn.,  14  S.  C.  148. 

A  mortgagee  selling  under  a  power  of  sale  in  the  mortgage  may,  if 
its  terms  authorize  him  to  do  so,  be  the  purchaser  at  the  sale,  and 
make  the  deed  in  his  own  name,  directly  to  himself:  Hall  v.  Bliss, 
118  Mass.  554,  19  Am.  Rep.  476;  Marsh  v.  Hubbard,  50  Tex.  203;  and 
this,  even  when  he  is  the  only  bidder,  if  full  and  fair  opportunity  is 
given  to  bidders  to  attend  and  participate  in  the  sale,  and  there  is 
no  collusion:  Lathrop  v.  Tracy,  24  Colo.  382,  65  Am.  St.  Rep.  229,  51 
Pac.  486.  So  the  trustee  in  a  deed  of  trust  executed  for  the  benefit 
of  certain  creditors  of  the  grantor,  may  purchase  the  property  at  his 
own  sale,  made  under  the  power  contained  in  the  deed,  and  authorizing 
Jhim  to  purchase:  Bohn.  v.  Davis,  75  Tex.  24,  12  S.  W.  837. 

If  mortgagee  with  power  of  sale  expressly  authorized  to  pur- 
chase the  laud,  at  the  sale,  becomes  the  highest  bidder,  he  may  hold 
the  land,  provided  he  rebuts  the  presumption  of  fraud  arising  from 
the  trust  relation,  and  having  the  right  to  acquire  the  equity  of 
redemption  by  virtue  of  a  sale  under  a  mortgage  authorizing  him 
to  purchase  at  the  sale,  the  fact  that  a  trustee,  to  whom  the  mort- 
gagor had  conveyed  the  equity  of  redemption,  joined  with  the  mort- 
gagee in  the  sale  and  in  tlie  execution  of  a  deed  to  such  niortgageo 
^•oes  not  affect  the  validity  of  the  sale:  Jones  v.  Pullen,  115  N.  C. 
465,  20  S.  E.  624.  The  fact  that  the  purchaser  at  the  sale  under  a 
•  Iced  of  trust  was  the  trustee's  attorney  does  not  vitiate  the  sale, 
-when  the  trustee  was  one  of  the  cestuis  que  trust,  and  they,  by  the 
terms  of  the  deed,  were  authorized  to  purchase:  Kenucdy  v.  Dunn,  OS 
Cal.  339,  It  is  valid  for  the  mortgagor  to  authorize  the  auctioueer 
%vho  shall  sell  under  the  power  contained  in  the  mortgage  to  make 
a  couveyauce   to  the  purchaser,  and    if  power  is  given  in  the  mort- 
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gage  to  the  mortgagee  to  become  a  purchaser  at  the  sale^  his  pur- 
chase and  conveyance  from  the  auctioneer  invests  him  with  title 
as  fully  as  if  a  stranger  had  purchased:  Gamble  v.  Caldwell,  98  Ala, 
577,  12  South.  424.  If  a  mortgage  contains  a  power  of  sale  to  the 
mortgagee  and  his  assigns,  and  confers  upon  the  mortgagee  the 
privilege  of  purchasing  at  such  sale,  but  does  not  expressly  authorize 
his  assignee  to  do  so,  the  privilege  of  purchasing  is  as  much  a  part 
of  the  security  passing  to  the  assignee  as  the  power  of  sale  itself: 
Ward  V.  Ward,  108  Ala.  278,  19  South  354.  A  mortgagee  with  power 
to  sell  and  convey  the  land  may  acquire  a  good  title  through  a  third 
person,  with  the  consent  of,  or  under  'an  agreement  with,  the  mort- 
gagor: Dobson  V.  Eacey,  8  N.  Y.  216. 

e.  Purchase  by  Other  Interested  Party.— A  creditor  whose  debt 
is  secured  by  a  deed  of  trust  on  real  estate  to  a  third  person  as 
trustee  may  purchase  the  property  at  a  sale  by  the  trustee  under  the 
terms  of  the  trust:  Smith  v.  Black,  115  U.  S.  308,  6  Sup.  Ct.  Eep.  50; 
Easton  v.  German-American  Bank,  127  U.  S.  532,  8  Sup.  Ct.  Rep. 
1297.  The  beneficiary  in  a  deed  of  trust  may  bid  and  buy  at  the 
eale  made  for  his  benefit  by  the  trustee  under  the  power  contained 
in  the  trust  deed:  Springfield  etc.  Co.  v.  Donovan,  147  Mo.  622,  49  S. 
W.  500;  Monroe  v.  Fuchtler,  121  N.  C.  101,  28  S.  E.  63.  In  the  ab- 
sence of  fraud,  a  stranger  to  the  sale  cannot  object  to  its  validity  on 
the  ground  that  one  of  the  beneficiaries  bid  off  the  land  at  a  sale 
under  a  trust  deed,  and  afterward  directed  that  conveyance  be  made 
to  a  third  person:  .Jones  v.  Ilagler,  95  Ala.  529,  10  South.  345.  If, 
by  agreement  by  a  debtor  and  his  sureties',  his  lands  are  conveyed  to 
a  trustee,  to  be  sold,  and  the  proceeds  distributed  among  such  sureties 
according  to  the  amounts  paid  by  them  rospeotively  on  his  behalf,  a 
surety  may,  at  the  sale  under  the  trust  deed,  it  being  bona  fide,  bid 
and  buy  the  land  discharged  of  the  trust:  Land  is  v.  Curd,  G3  Mo. 
104.  One  who  sells  and  conveys  his  lands  to  another,  and  takes  back 
a  trust  deed  to  secure  the  payment  of  the  purchase  price,  may  bid 
either  for  himself,  or  as  the  ageut  for  another,  at  the  sale  of  tlii* 
property  under  the  deed  of  trust:  Loveland  v.  Clark,  11  Colo.  265,  18 
Pac.  544,  A  grantee,  in  an  absolute  deed,  buying  in  the  property 
at  a  sale  under  a  power  in  a  prior  trust  deed  acquires  a  good  and 
valid  title:  Turner  v.  Littlefield,  142  111.  630,  32  N.  E.  522.  If  on.', 
after  giving  a  trust  deed  on  his  land  conveys  to  another  an  un- 
divided half  thereof,  the  latter  may  properly  becuiue  the  purchasor  of 
the  estate  of  the  former  at  the  sale  under  a  power  in  the  trust  doed: 
Burr  V.  Mueller,  65  111.  258.  A  receiver  of  an  insurance  cdnumny, 
holding  notes  given  by  the  company,  and  secured  by  trust  deed,  niav 
legally  bid  off  the  property  at  the  sale  under  the  trust  deed  to  pre\  »■;::, 
a  sacrifice:  Jacobs  v.  Turpin,  83  111.  424.  The  fact  that  the  pur- 
chaser at  a  sale  under  a  trust  deed  had  acted  as  intermediary  in  mail- 
ing the  loan  does  not  make  him  such  a  party  in  interest  as  to  inidi'r 
his  purchase  fraudulent  against  the  borrower:    t>cip  v.  Grinnau    (^Tt-x. 
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Civ.  App.),  36  S.  W.  349.  The  administrator  of  the  grantor  in  a  deed 
•of  trust  may  make  a  valid  purchase  of  the  land  sold  at  the  trustees' 
Bale  under  the  power  contained  in  the  deed:  Markwell  v.  Maxkwoll, 
157  Mo.  326,  57  S.  W.  1078. 

IV.    Inadequacy  of  Price. 

a.  When  does  not  Affect  Sale. — A  sale  under  a  power  contained 
in  a  mortgage  is  always  presumed  to  be  regular  and  valid,  and  mere 
inadequacy  in  the  price  bid  does  not  in  itself  invalidate  or  affect  the 
sale,  otherwise  properly  conducted:  Ward  v.  Ward,  108  Ala.  278,  19 
South.  354;  Hudgins  v.  Morrow,  47  Ark.  515,  2  S.  W.  104;  Lathrop  v. 
Tracy,  24  Ck)lo.  383,  65  Am.  St.  Rep.  229,  51  Pac.  486;  Kennedy  v. 
Dunn,  58  Cal.  339;  Booker  v.  Anderson,  35  111.  66;  Waterman  v. 
Spaulding,  51  111.  425;  Hoodlesg  v.  Reid,  112  111.  105;  Bowman  v.  Ash, 
36  111.  App.  115;  Singleton  v.  Scott,  11  Iowa,  589;  Hubbard  v. 
Jarrell,  23  Md.  66;  Chilton  v.  Brooks,  71  Md.  445,  18  Atl.  868;  Condon 
V.  Maynard,  71  Md.  601,  18  Atl.  957;  Landrum  v.  Union  Bank,  63  Mo. 
48;  Keith  v.  Browning,  139  Mo.  190,  40  S.  W.  764;  Markwell  v.  Mark- 
well,  157  Mo.  326,  57  S.  W.  1078;  Kline  v.  Vogel,  11  Mo.  App.  211; 
Clark  v.  Trust  Co.  100  U.  S.  149;  Eiggs  v.  Clark,  71  Fed.  560; 
Ilaggart  v.  Ranger,  4  Woods,  402.  If  there  is  no  fraud  or  irregular- 
ity in  the  sale  under  the  power,  mere  inadequacy  of  price,  especially 
if  the  right  of  redemption  remains,  is  no  ground  for  setting  aside 
the  sale:  Johnson  v.  Cocks,  37  Minn.  530,  35  N.  W.  436. 

Mere  inadequacy  of  price  is  not  sufficient  ground  for  setting 
aside  such  a  sale,  unless  the  inadequacy  is  so  gross  as  to  furnish 
ample  evidence  of  fraud:  Monroe  v.  Fuchtler,  121  N.  C.  101,  28  S. 
E.  63;  Robinson  v.  Amateur  Assn.,  14  S.  C.  148.  Inadequacy 
of  price,  unless  so  gross  as  to  raise  a  strong  presumption  of  fraud, 
unaccompanied  by  serious  irregularities  in  the  mode  of  sale,  or  by 
circumstances  of  unfairness  toward  the  debtor,  is  not  ground  for  set- 
ling  aside  a  sale  under  a  power  contained  in  a  mortgage  or  trust  deed: 
Kerfoot  v.  Billings,  160  III.  563,  43  N.  E.  804;  Million  v.  McRee,  9 
IMo.  App.  344;  Routt  v.  Milner,  57  Mo.  App.  50.  Inadequacy  of  price 
aoes  not  alone  authorize  the  setting  aside  of  such  a  sale,  and  is  sig- 
nificant only  when  connected  with  other  facts  tending  to  show  bad 
faith,  mistake  or  undue  advantage  taken  of  the  weakness  or  ignorance 
of  persons  whose  property  rights  are  alTected  by  the  sale,  or  with 
some  other  ground  of  equitable  relief:  Hudgins  v.  Morrow,  47  Ark. 
515,  2  S.  W.  104.  The  fact  that  the  sale  was  for  less  than  the  real 
valuo  of  the  property  is  never  sufficient  ground  to  require  it  to  be 
set  aside:  Seip  v.  Grinnan  (Tex.  Civ.  App.),  36  S.  W.  349.  Xeither  is 
the  fact  that  the  property  was  sold  at  a  great  sacrifice:  Haines  v. 
Cowles  16  N.  C.  420.  A  sale  under  a  power  in  a  trust  deed  should  not 
be  set  aside  for  inadequacy  of  price  where  the  evidence  shows  the  prop- 
crtv  to  be  valued  at  variously  estimated  amounts  slightly  above  and  l>e- 
low  that   for  which  it  was   sold:    Basnett  v.  Higgins,   2   W.   Va.   485. 
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Such  sale  will  not  be  set  aside  on  the  sole  ground  that  the  price  paid 
was  only  about  one-half  of  the  value  of  the  property:  Hoj't  v.  Paw- 
tucket  Institution,  110  111.  390;  Austin  v.  Hatch,  1.59  Mass.  198,  .34  N. 
E.  95;  Maloney  v.  Webb,  112  Mo.  575,  20  S.  W.  683.  All  that  is  re- 
quired in  a  foreclosure  of  a  mortgage  of  land  containing  a  power  of 
sale  is  that  the  sale  be  conducted  with  entire  good  faith,  and  with 
reasonable  regard  for  the  mortgagor's  interest,  but  it  is  not  required 
that  the  land  be  sold  for  full  value.  All  that  is  required  is  that  a 
reasonable  effort  be  made  to  prevent  a  sacrifice,  and  if  it  is  through 
the  mortgagor's  fault  that  the  land  is  bid  off  for  less  than  has  before 
been  offered  for  it,  he  cannot  complain  of  inadequacy  of  the  price: 
Stevenson  v.  Dana,  166  Mass.  163,  44  N.  E.  128.  It  has  been  held  that 
a  trustee's  sale  of  land  for  one-fifth  of  its  value  is  not  so  grossly 
inadequate  as  to  raise  a  presumption  of  fraud:  Harlin  v.  Nation,  126 
Mo.  97,  27  S.  W.  330.  The  fact  that  property  was  taken  a  few  years 
before  the  sale  as  security  for  twice  the  amount  of  money  bid  and 
paid  at  the  sale,  and  that  it  sold  three  years  thereafter  for  three 
times  that  amount,  ia  not  evidence  of  such  inadequacy  in  the  pricrt 
obtained  at  the  sale  as  to  avoid  it:  Parmly  v.  Walker,  102  111.  617. 
A  gale  of  a  greater  amount  than  the  secured  debt  is  valid,  and  will 
not  be  set  aside  for  inadequacy  of  price  in  the  absence  of  a  showing 
of  bad  faith:  Savings'  etc.  Soc.  v.  Burnett,  106  Cal.  514,  39  Pac.  922. 
It  is  no  ground  for  setting  aside  a  sale  of  land  under  a  power  con- 
tained in  a  mortgage  authorizing  the  mortgagee  to  purchase,  that  he 
arranged  with  a  third  person  to  bid  a  sum  not  less  than  the  mortgage 
debt  and  expenses:  Dexter  v.  Shepard,  117  Mass.  480.  In  such  case 
the  fact  that  the  mortgagee  purchased  the  property  through  an  agent 
at  the  sale  for  less  than  its  value,  and  that  no  oilier  bidders  were  pres- 
ent, does  not  make  the  sale  invalid  on  the  ground  of  inadequcy  of 
price:  Learned  v.  Geer,  139  Mass.  31,  29  N.  E.  215.  If  the  premises 
are  sold  to  the  mortgagee's  agent  for  less  than  he  was  instructed 
to  bid,  but  it  does  not  appear  that  they  were  worth  a  greater  amount 
than  such  bid,  a  resale  will  not  bo  ordered  on  account  of  inadequacy 
of  price:  Middlesex  Banking  Co.  v.  Lester,  7  S.  Dak.  333,  64  N.  W. 
108,  e^iecially  in  the  absence  of  a  showing  that  a  larger  price  could 
be  obtained  on  a  resale:  Farmers'  Bank  v.  Quick,  71  Mich.  534,  15 
Am.  St,  Rep.  280,  39  N.  W.  752.  A  sale  of  land  under  a  power  in  a 
trust  deed  for  nearly  its  appraised  value  for  the  purposes  of  taxa- 
tion will  not  be  set  aside  for  inadequacy  of  price:  Mahoncy  v.  Mae- 
Kubin,  52  Md.  357.  One  who  purchases  without  knowledge  of  a  duly 
recorded  trust  deed  and  without  knowledge  of  a  trustee's  sale  tJiereun- 
der  is  not  entitled  to  have  the  sale  set  aside  for  inadequacy  of  price  al- 
though the  property  would  have  brought  more  if  it  had  heon  sold 
nt  private  sale:  Shaw  v.  Holloway,  13  Tex.  Civ.  A]>p.  '2')-i.  3o  S.  W. 
800.  A  subsequent  encumbrancer  has  no  right  to  set  aside  a  sale  under 
a  power  contained  in  the  first  mortgage,  on  account  of  inadequacy 
of  consideration,  if  the  sale  was  in  all  other  respects  fair:  Ilardwicke 
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V.  Hamilton,  121  Mo.  465,  26  S.  W.  342.  A  mortgagor  who,  without 
being  misled  by  the  mortgagee  or  otherwise,  carelessly  assumes  that 
a  sale  of  his  premises,  whereof  he  has  no  notice,  is  not  under  his 
mortgage,  and  he  fails  to  attend  the  sale,  has  no  equity  to  have  it 
set  aside,  although  there  is  an  inadequacy  of  price:  King  v.  Bron- 
son,  122  Mass,  122. 

b.  When  Affects  Sale.— While  a  sale  under  a  power  contained  in 
a  mortgage,  if  otherwise  unobjectionable,  will  not  generally  be  set 
aside  for  inadequacy  of  price  alone,  yet  if  the  sum  reported  is  so 
grossly  inadequate  as  to  indicate  fraud  or  a  want  of  reasonable  judg- 
ment and  discretion  in  the  trustee  by  which  the  property  is  sacri- 
f  ced,  the  sale  may,  on  timely  application  be  vacated  and  a  resale  or- 
dered: Horsey  v.  Hough,  38  Md.  130;  Chilton  v.  Brooks,  69  Md.  584. 
16  Atl,  273;  Vail  v.  Jacobs,  62  Mo.  130;  Holdsworth  v.  Shannon,  113 
Mo.  508,  35  Am.  St.  Eep.  719,  21  S.  W.  85.  It  is  the  duty  of  the 
mortgagee  as  trustee  to  obtain  an  advantageous  sale  of  the  property 
for  the  benefit  of  all  the  parties  interested,  and  if  he  fails  in  thi-( 
respect  and  reports  himself  as  the  purchaser  at  a  gross  depreciatioi: 
in  the  value  of  the  property,  the  sale  must  be  set  aside:  Horsey  v. 
Hough,  38  Md.  130;  Eunkle  v.  Gaylord,  1  Nev.  123.  This  is  espe- 
cially so  if  other  irregularities  are  shown  in  connection  with  the  sale: 
Lalor  V.  McCarthy,  24  Minn.  417. 

It  has  been  held  that  mere  inadequacy  of  price  is  not  sufficient  to 
set  aside  the  sale  unless  it  is  so  gross  as  to  furnish  evidence  of  fraud. 
There  must  be  an  inequality  so  strong,  gross,  and  manifest,  that  it 
must  be  impossible  to  state  it  to  a  man  of  common  sense  without 
producing  an  exclamation  at  the  inequality  of  it:  Newman  v.  Meek, 
1  Freem.  Ch.  441:  Carter  v.  Abshire,  48  Mo.  300.  Under  this 
rule  a  sale  of  the  property  for  less  than  two-thirds  of  its  ap- 
praised value  has  been  held  void  for  inadequacy  of  price:  Ellen- 
bogen  V.  Griffey,  55  Ark.  268,  18  S.  W.  126.  So  has  a  sale  for  one- 
third  of  the  value  of  the  property:  Eunkle  v.  Gaylord,  1  Nev.  123; 
and  also  one  for  one-fifth  of  the  value  of  the  premises:  Meyer  v. 
Jefferson  Ins.  Co.,  5  Mo.  App.  245.  If  the  price  obtained  is  so  grossly 
inadequate  as  to  show  an  absolute  sacrifice  of  the  property,  the  sale 
will  be  set  aside:  Stacy  v.  Smith,  9  S.  Dak.  137,  68  N.  W.  198.  If 
the  property  is  sold  for  only  two-thirds  of  its  value,  and  at  least  one 
purchaser  is  kept  away  through  the  direct  agency  of  the  mortgagee, 
this  is  sufficient  to  vacate  the  sale:  Loeber  v.  Eckes,  55  Md.  1.  So, 
if  the  sale  under  a  trust  deed  is  for  a  grossly  inadequate  price,  it  will 
be  set  aside  at  the  suit  of  the  debtor,  if  bidding  was  prevented  by  the 
fact  that  the  beneficiary  held  a  tax  title  to  the  property:  ilartin  v. 
Swofford,  59  INIiss.  328.  If  the  owner  of  the  mortgage  agrees  to  buy 
the  land  at  the  sale  for  a  certain  amount,  but  instead  it  is  sold  for  a 
grossly  inadequate  price,  whieli  is  suffered  in  reliance  upon  such 
agreement,  the  sale  may  bo  set  aside,   regardless  of  the  validity   of 
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Buch  agreement:  Fix  v.  Loranger,  50  Mich.  199,  15  N.  W.  81;  Helm  v. 
Yerger,  61  Miss.  44.  If  a  mortgage  with  power  of  sale  is  foreclosed 
and  the  property  bid  in  for  a  grossly  inadequate  price,  and  then  gold 
to  a  purchaser  at  a  slight  advance,  both  the  mortgagee  and  the 
purchaser  knowing  that  the  mortgagor  was  insane  when  the  sale  was 
made,  it  must  be  regarded  as  fraudulent,  and  may  be  set  aside:  Eack- 
iug  V.  Simmons,  28  Wis.  272.  In  Meyer  v.  Kuechler,  10  Mo.  App. 
371,  it  was,  however,  held  that  the  sale  of  property  under  a  deed  of 
trust  for  much  less  than  its  value,  and  the  insanity  of  the  mortgagor 
at  the  date  of  the  sale,  is  not  ground  for  setting  it  aside,  if  com- 
petition among  bidders  was  not  thereby  prevented. 

V.     Sales  in  Mass  or  in  Parcels. 

If  a  trust  deed  containing  a  power  of  sale  authorizes  the  trustee 
to  sell  the  premises  without  directing  whether  they  shall  be  sold  en 
masse  or  in  parcels,  he  is  clothed  with  a  wide  and  sound  discretion 
as  to  whether  he  will  sell  as  a  whole  or  in  parcels,  and  when  such  dis- 
cretion is  wisely  exercised,  the  manner  of  the  sale  is  no  ground  for 
setting  it  aside.  The  trustee  being  the  agent  of  both  parties  to  the 
trust  deed,  it  is  his  duty  to  sell  the  land  as  a  whole  or  in  separate 
parcels  as  will  be  conducive  to  its  bringing  the  most  money.  It  ia 
his  duty  to  sell  it  in  such  manner  as  to  get  the  best  price  for  it:  Love- 
land  v.  Clark,  11  Colo.  265,  18  Pac.  544;  Chase  v.  Williams,  74  Mo. 
429;  Terry  v.  Fitzgerald,  32  Gratt.  843.  There  is  a  discretion  vested 
in  the  trustee  to  sell  in  the  manner  which  produces  the  largest  sum, 
and  a  sale  of  the  entire  land  as  a  whole  will  not  be  disturbed  simply 
because  the  land  was  not  sold  in  parcels,  unless  in  addition  there  was 
fraud,  unfair  dealing  or  abuse  of  discretion:  Lazarus  v.  Caesar,  157 
Mo.  199,  57  S.  W.  751.  Where  power  is  given  a  trustee  to  sell  land 
upon  default  being  made  in  the  payment  of  a  debt  secured  by  trust 
deed,  and  the  grantor  has  not  provided  for  its  sale  in  parcels,  a  sale 
of  the  entire  tract  en  masse  will  not  be  set  aside  if  that  was  moro 
judicious  than  a  sale  in  parcels,  or  if  the  interest  of  the  debtor  was 
thereby  promoted:  Singleton  v.  Scott,  11  Iowa,  589.  The  mere  fact 
that  property  which  is  susceptible  of  division  has  been  sold  in  uiasa 
does  not  render  the  trustee's  sale  void.  It  is  only  when  substantial 
injury  has  been  inflicted  by  a  failure  to  subdivide  and  sell  in  par- 
cels that  such  sale  may  be  set  aside:  Gillespie  v.  Smith,  29  111.  47o, 
81  Am.  Dec.  328;  Benkendorf  v.  Vincenz,  52  Mo.  441;  Chesley  v. 
Chesley,  54  Mo.  347;  German  Bank  v.  Stumpf,  73  Mo.  311;  Snyi.^r 
V.  Chicago  etc.  Ey.  Co.,  131  Mo.  568,  33  S.  W.  67;  Kline  v.  Voge!,  II 
Mo.  App.  211;  Swenson  v.  Halberg,  1  McCrary,  96,  1  Fed.  4-14.  Fraud 
or  prejudice  to  some  one  interested  must  be  shown  as  the  result;  nf 
the  failure  of  the  trustee  to  sell  in  separate  parcels,  before  equity  wiil 
set  aside  the  sale  on  that  ground:  Kerfoot  v.  Billings,  160  111.  56.'..  4o 
M.  F.  804.  As  a  ponornl  rule,  if  the  land  is  in  jmrcols,  distinrrlv 
marked   for    separate   and   distinct   enjoyment,   it   is   tiie   duly    ot    ;ue 
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p°rson  making  the  sale  to  subdivide  and  sell  it  in.  such  parcels.  But 
if  it  consists  of  a  single  lot  containing  a  certain  number  of  acres, 
used  and  adapted  as  a  family  residence,  and  not  shown  to  have  been 
susceptible  of  being  advantageously  cut  up  into  parcels,  and  the 
mortgagor  expresses  no  desire  to  have  it  subdivided,  and  the  mort- 
jrage  does  not  stipulate  that  only  so  much  of  it  shall  be  sold  aa  may 
be  necessary  to  discharge  the  debt,  the  general  rule  does  not  apply, 
and  the  sale  will  not  be  set  aside  on  the  ground  that  the  lot  was  not 
divided  or  subdivided:  Mahone  v.  Williams,  39  Ala.  202.  If  at  the 
time  of  the  deed  of  trust  is  executed  the  property  consists  of  one  par- 
cel it  may  be  sold  as  a  whole,  although  it  has  prior  to  the  sale  been 
subdivided  by  the  debtor  for  purposes  of  his  own:  Durm  v.  Fish,  46 
Mich.  312,  9  N.  W.  429;  Lamerson  v.  Marvin,  8  Barb.  9.  If  the  prop- 
erty conveyed  by  the  deed  of  trust  is  situated  outside  city  limits,  in 
a  residence  district,  and  is  not  larger  in  quantity  than  is  desirable 
for  a  residence,  failure  of  the  trustee  to  divide  the  land  into  parcels 
and  thus  sell  it,  if  there  is  nothing  in  the  deed  imposing  such  duty, 
13  no  ground  to  avoid  the  sale:  Cleaver  v.  Green,  107  111.  67.  The 
debtor  complaining  that  such  sale  is  void  because  separate  lots  were 
sold  as  one  parcel  has  the  burden  of  proof  to  show  that  they  were 
not  occupied  as  one  parcel,  and  it  is  not  sufficient  to  show  that  part 
of  one  lot  was  fenced  and  cultivated  and  that  the  adjoining  lot  was 
not  fenced:  Harris  v.  Creveling,  80  Mich.  249,  45  N.  W.  85.  If  an 
agreement  is  inserted  in  the  deed  of  trust  that  the  property  shall  be 
sold  in  mass,  and  it  is  so  sold  and  conveyed  to  a  third  person,  the 
sale  cannot  be  set  aside  and  the  mortgagor  permitted  to  redeem  on 
the  ground  that  his  misfortune  and  the  stringency  of  financial  matters 
forced  him  to  agree  to  such  condition:  Dunn  v.  McCoy,  150  Mo.  548, 
52  S.  W.  21.  If  the  title  to  the  land  is  vested  in  the  trustee  by 
virtue  of  two  trust  deeds  executed  by  the  same  person  as  benefi- 
ciary, each  deed  being  for  an  undivided  half  of  the  land,  the  whole 
sl'.ould  be  sold  together  under  both  deeds,  and  not  one-half  at  one 
time  and  the  other  half  at  another:  Coffman  v.  Scoville,  86  111.  300. 
Although  the  premises  covered  by  the  deed  of  trust  consist  of  two 
distinct  parcels  or  tracts  of  land,  yet  if  they  constitute  but  one 
farm  they  may  be  properly  sold  in  gross  as  a  single  tract:  Merrill 
V.  Nelson,  18  Minn.  3G6;  Kellogg  v.  Carrico,  47  Mo.  157;  Maxwell  v. 
ISewton,  65  Wis.  261,  27  N.  W.  31.  If  the  lands  lie  contiguous  and  in 
one  body,  they  may,  when  sold  under  the  power  contained  in  the  mort- 
gage, be  sold  as  one  tract  and  need  not  be  sold  in  separate  parcels  as 
described  in  the  mortgage:  Worley  v.  Naylor,  6  Minn.  123. 

If,  however,  the  land  will  bring  a  better  price  by  dividing  it,  and 
Belling  it  in  separate  lots,  and  the  owner  desires  and  requests  that 
that  be  done,  and  the  trustee  refuses,  the  former  may  invoke  the  in- 
tervention of  a  court  of  equity,  in  a  proper  case,  to  control  the  trustee 
in  the  exercise  of  hia  diacretion:   Terry  v.  Fitzgerald,  32  Qratt.  843. 
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Thus,  if  the  trust  deed  authorizes  the  trustee  to  sell  the  premises 
"entire  without  di%ision,  or  in  parcels,"  as  he  may  think  best,  this 
•will  not  prevent  the  owner  from  insisting  that  it  was  the  duty  of 
the  trustee  to  offer  the  property  in  parcels,  and  if  it  is  shown  that  a 
sale  in  parcels  would  have  been  more  advantageous,  and  that  the  trus- 
tee was  requested  to  so  offer  it  for  sale,  a  sale  en  masse  must  be  set 
aside  on  a  bill  by  the  grantor  in  the  trust  deed,  as  the  latter  does 
not  vest  arbitrary  discretion  in  the  trustee:  Cassidy  v.  Cook,  99  111. 
3S5.  The  rule  is  firmly  established  that  a  trustee  sellingi  land  under 
a  trust  deed  is  trustee  for  both  parties,  and  is  bound  to  adopt  all 
reasonable  means  to  render  the  sale  under  his  power  most  bene- 
ficial to  the  debtor.  If  the  property  is  susceptible  of  division  and  will 
bring  more  by  sale  in  separate  parcels  or  lots,  or  where  a  sale  of 
a  part  will  bring  an  amount  sufficient  to  pay  the  debt  secured,  he 
is  bound  to  sell  accordingly,  and  if  he  does  not  the  sale  will  be  held 
invalid  on  application  of  the  person  aggrieved.  If,  however,  the  land 
will  sell  for  more  as  a  whole  than  in  parcels  or  lots,  the  trustee  is 
entitled  to  exercise  a  sound  discretion  as  to  the  mode  of  selling: 
Tatura  V.  Holliday,  59  Mo.  422.  This  is  the  rule,  notwithstanding  any 
direction  as  to  the  manner  of  sale  that  may  be  contained  in  the  trust 
deed:  Carter  v.  Abshire,  48  Mo.  300.  Under  this  rule,  if,  subsequently 
to  the  execution  of  the  deed  of  trust,  the  trust  property  is  subdivided 
into  lots,  and  a  third  person  acquires  the  grantor's  interest  in  a  part 
thereof,  the  trustee  in  making  sale  of  the  property  should  first  offer 
for  sale  the  lots  remaining  in  the  grantor,  and  primarily  liable 
for  the  debt,  unless  some  good  reason  to  the  contrary  exists,  and 
if  they  fail  to  sell  when  thus  offered,  they  may  then  be  offered  as  a 
whole,  but  they  should  not  be  so  offered  in  the  first  instance:  Meach- 
am  V.  Steele,  93  111.  135.  If  the  property  mortgaged  as  a  whole 
has  subsequently  been  subdivided  by  the  location  of  a  railroad 
through  it,  the  two  parcels  should  be  sold  separately,  and  if  one 
of  them  will  bring  enough  to  satisfy  the  whole  mortgage  debt,  the 
other  parcel  should  not  be  offered  for  sale:  Patterson  v.  Miller,  52 
Md.  388.  Under  the  Michigan  statute,  if  the  premises  consist  of  sev- 
eral parcels  not  adjoining  each  other,  the  sale  of  such  parcels  under 
a  power  contained  in  a  mortgage  must  be  of  each  parcel  separately, 
and  the  deed  given  in  pursuance  of  the  sale  must  show  the  price  at 
which  each  parcel  sold:  Lee  v.  Mason,  10  Mich.  403;  Morse  v.  Byain, 
55  Mich.  595,  22  N.  W.  54;  Keyes  v.  Sherwood,  71  Mich.  516,  39  N. 
W.  740.  If  the  trustee  is  given  power  to  sell  the  whole,  or  so  much 
of  the  trust  property  as  may  be  necessary  to  satisfy  the  debt  secured, 
he  may  properly  divide  it  into  lots,  and  if  the  proceeds  of  the  sales 
of  the  property  thus  sold  equal  the  aggregate  value  of  the  whole 
property,  the  sale  is  valid  and  will  not  be  disturbed:  Gray  v.  Shaw, 
14  Mo.  341.  If  distinct  mortgages  are  given  on  separate  lots  to  se- 
cure several  and  distinct  debts,  and  for  the  convenience  of  all  such 
mortgages  are  consolidated  in  one  writing,  a  sale  of  all  the  lots 
together  as  one  entire  tract  for  a  gross  sum,  is  unauthorized  and  void: 
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IFulI  V.  Kinrr,  3S  Minn.  340,  37  X.  W.  792.  While  if  several  soparMt,- 
and  distinct  tracts  of  land  are  covered  by  one  mortgage  as  security 
for  one  debt,  they  should,  when  sold  under  the  power  contained  in 
the  mortgage,  be  sold  in  parcels,  yet  a  sale  in  such  case  in  gross  and 
as  one  parcel  of  such  distinct  tracts  is  not  void,  but  voidable  only 
for  good  causo  shown,  as  that  the  sale  was  the  result  of  fraud,  or 
that  prejudice  resulted  therefrom  to  the  mortgagor  or  owner  of  the 
equity  of  redemption:  Willard  v.  Finnegan,  42  Minn.  476,  44  X. 
W.  985;  Ryder  v.  Hulett,  44  Minn.  353,  46  N.  W.  559;  Clark  v. 
Kraker,  51  Minn.  444,  53  N.  W.  706.  On  the  other  hand,  if  the  mort- 
gaged farm  consists  of  a  quarter  section  of  land  in  one  parcel,  it 
should  be  sold  en  masse,  but  a  sale  of  it  in  forty-acre  lots  is  not, 
because  it  is  thus  sold  in  parcels,  void,  but  it  is  a  mere  irregularity,  to 
be  taken  advantage  of  only  by  some  interested  person  who  shous 
himself  injured  thereby:  Middlesex  Banking  Co.  v.  Lester,  7  S.  i)ak. 
333,  64  N.  W.  168.  If  the  mortgage  covers  an  exempt  honiesteui;, 
and  also  additional  lands,  the  mortgagor  is  entitled,  when  the  land 
is  sold  under  the  power  contained  in  the  mortgage,  to  have  the  non- 
exempt  property  first  sold,  and  the  proceeds  applied  to  the  satisfac- 
tion of  the  mortgage  debt:  Horton  v.  Kelly,  4U  Minn.  193,  41  X.  W. 
1031. 

VI.  Postponement  of  Sale. 
As  has  been  before  said,  the  trustee  in  a  deed  of  trust  with  power 
of  sale  is  the  trustee  of  the  debtor,  as  well  as  of  the  creditor,  aud 
his  relation  imposes  the  duty  of  acting  fairly,  honestly,  and  for  tlie 
best  interests  of  all  persons  having  rights  in  the  property  pledged, 
and  in  making  the  sale  under  the  power  he  must  use  all  reasouiible 
efforts  to  protect  their  several  interests,  and  for  this  purpose  he 
must  use  the  same  effort  that  prudent  men  employ  for  the  protection 
of  their  own  interests.  For  this  reason  it  is  the  right  and  duty  of 
a  trustee,  in  the  exercise  of  a  sound  discretion,  to  adjourn  the  >ale, 
whenever,  from  any  cause,  a  reasonably  advantageous  price  caniMt 
be  had,  and,  when  it  is  necessary  to  prevent  a  great  sacrifice  of  the 
property:  Thornton  v.  Boyden,  31  111.  200;  Griffin  v.  Marine  Co.,  ."l' 
111.  130;  Richards  v.  Holmes,  18  How.  143.  And  the  rule  prevails 
that,  unde/  a  mortgage  of  land  containing  a  power  of  sale,  the  mort- 
gagee may,  in  the  exercise  of  a  sound  discretion,  adjourn  the  sale 
from  time  to  time,  to  enable  him  to  obtain  a  better  price  for  the 
property:  Dexter  v.  Shepard,  117  Mass.  480.  The  fact  that  a  salr 
authorized  under  a  deed  of  trust  is  postponed  for  three  years  dot^s 
not  raise  such  presumption  of  fraud  as  will  avoid  it,  if  no  possession 
of  the  land  conveyed,  or  other  benefit,  is  reserved  to  the  grantor: 
Starke  v.  Etheridge,  71  X'.  C.  240.  A  refusal  to  postpone  the  sale 
at  the  request  of  the  mortgagor,  or  if  the  sale  is  postponed  and  the 
property  sold  before  the  hour  set  for  the  sale,  this  may  sometimes 
render    the    sale    fraudulent     and   void.     Thus   if,   upon    the   day    of 
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unlp,  few  persons  are  present,  and  the  mortgaf,'or  applies  to  the  trus- 
tee to  delay  the  sale  as  long  as  possible,  and  the  latter  promises  not 
to  sell  until  a  certain  hour  of  the  day,  whereupon  the  mortgagor 
loaves  tlie  premises,  and  the  trustee  then  proceeds  to  sell  to  the  mort- 
gagee for  one-fifth  of  the  value  of  the  property,  before  the  hour  to 
which  he  had  promised  to  adjourn  the  sale,  the  sale  is  fraudulent 
and  void:  Iloppes  v.  Cheek,  21  Ark.  585;  Ventres,  v.  Cobb,  105  111. 
£3.  In  the  exercise  of  a  sound  discretion  the  trustee  or  mortgagee 
may  refuse  to  adjourn  the  sale,  and  eruch  refusal  is  not  ground  for 
avoiding  the  sale,  unless  some  material  injury  to  the  debtor  is  shown 
to  result  therefrom.  Thus,  if  it  is  not  shown  that  the  mortgagor 
would  have  secured  the  m.oney  with  which  to  meet  the  debt  or  in- 
terest, if  the  trustee  had  complied  mth  his  request  to  postpone  the 
sale  for  two  days,  or  that  such  postponement  would  have  done  him 
^°y  good;  or  that  the  property  would  have  brought  a  better  price, 
the  sale  cannot  be  set  aside  because  the  request  for  a  postponement 
was  denied:  Dunn  v.  McCoy,  150  Mo.  548,  52  S.  W.  21.  Although 
the  land  is  sold  at  a  somewhat  reduced  price,  just  after  a  disastrous 
overflow,  and  after  the  mortgagor  has  asked  for  a  postponement  of 
the  sale,  the  sale  will  not  be  disturbed  if  default  had  taken  place 
some  time  before,  and  there  is  no  reason  for  believing  that  the  sale 
could  have  been  averted  if  the  overflow  had  not  taken  place,  or  that 
a  better  price  could  have  been  obtained  if  the  sale  had  been  post- 
poned: Dunton  v.  Sharpe,  70  Miss.  850,  12  South.  800.  The  fact  thai 
it  rained  in  the  early  morning  of  the  day  of  sale,  but  had  cleared 
at  the  time  it  took  place,  is  no  ground  for  avoiding  the  sale  for  a 
refusal  to  postpone,  if  it  appears  that  the  fact  of  the  rain  did  not 
keep  bidders  away,  nor  deter  them  from  bidding  at  the  sale:  Ma- 
honey  v.  MacKubin,  52  Md.  357.  If  the  notice  of  sale  is  sufficient, 
and  there  are  several  bidders  at  the  sale,  and  more  than  the  mort- 
gage debt  and  interest  is  obtained,  the  mortgagee  is  under  no  obliga- 
tion to  adjourn  the  sale,  though  if  the  notice  had  been  published  in 
a  paper  of  wider  circulation  more  bidders  might  have  been  present 
at  the  sale:   Stevenson  v.  llano,  148  Mass.  616,  20  N.  E.  200, 

a.  Notice  of  Postponement.— If  the  mortgage  sale  is  for  any  rea- 
son postponed,  it  is  the  duty  of  the  trustee  or  mortgagee  to  give  suf- 
fiuient  notice  of  such  postponement  and  of  the  day  when  the  post- 
poned sale  will  take  place,  and  it  must  take  place  on  that  day,  and 
if  the  mortgagee  adjourns  the  sale  to  another  day,  and  the  notice  of 
such  postponement  as  published  is  for  a  difl'erent  and  more  distant 
day,  on  which  the  sale  is  made,  such  sale  is  irregular  and  void:  Miller 
v.  Hull,  4  Denio,  104.  Although  notice  of  the  postponement  of  the 
mortgage  sale  need  not  be  served  personally:  Wcstgago  v.  Ilandlin, 
7  How.  Pr.  372;  yet  some  cases  hold  that  the  notice  of  postponement 
must  be  for  the  same  length  of  time  as  that  required  in  the  first  in- 
stance for  the  original  time  of  sale:  Thornton  v.  Boyden,  31  111.  200; 
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Griffin  v.  Marine  Co.,  52  111.  1.30;  but  it  .seems  that  notice  of  adjourn- 
ment of  the  sale  under  a  power  contained  in  a  mortgage  need  not 
be  as  minute  and  specific  as  the  original  notice:  Dexter  v.  Shepard, 
117  Mass.  480.  If  notice  of  postponement  of  the  sale  is  given,  and 
the  sale  takes  place  at  the  time  mentioned  in  and  pursuant  to  the 
original  notice  of  sale,  the  sale  as  made  is  thereby  rendered  irregular 
and  void:  Jackson  v.  Clark,  7  Johns,  218.  If,  however,  adjournments 
of  the  mortgage  sale  have  been  made  from  time  to  time,  at  the  re- 
quest of  the  mortgagor  who  has  had  sufficient  notice  thereof  to  pro- 
tect his  interests,  he  cannot  object  that  the  notices  of  adjourujiieut 
were  not  given  in  proper  form,  and  if  it  is  shown  that  the  mortgagee 
honestly  believed  that  no  further  reasonable  postponements  would  be 
likely  to  produce  higher  bids,  the  fact  that  the  land  was  worth  more 
than  the  mortgage  and  more  than  it  brought  at  the  sale  when  finally 
made,  is  not  ground  upoa  which  to  impeach  the  sale:  Stevenson  v. 
Dana,  166  Mass.  163,  44  N,  E.  128. 

If,  at  the  time  and  place  named  for  the  sale  under  a  first  mortgage 
no  bidders'  are  present,  and  such  sale  is  adjourned  to  another  time, 
and  afterward  several  adjournments  are  had  on  account  of  the  ab- 
sence of  bidders,  and  no  notice  of  any  of  such  adjournments  is  given 
except  by  oral  proclamation,  and,  some  three  months  after  the  tiraa 
named  in  original  notice,  the  land  is  purchased  by  the  agent  of  the 
mortgagee  at  a  great  sacrifice,  such  sale  is  fraudulent  a&'  to  the  sec- 
ond mortgagee,  as  to  whom  the  first  mortgagee  had  failed  to  keep 
his  promise  to  notify  him  of  the  time  and  place  when  the  sale  would 
actually  take  place,  and  such  second  mortgagee  is,  under  such  cir- 
cumstances, entitled  to  redeem  the  land  from  the  first  mortgage: 
Clark  V.  Simmons,  150  Mass.  357,  23  N.  E.  108. 

VII.    Terms  of  Sale. 

Although  the  mortgage  provides  that  the  sale  must  be  for  "cash," 
the  mortgagor  cannot  complain  that  the  mortgagee  sold  for  credit, 
or  that  he  agreed  to  give  time  to  the  purchaser,  whether  such  arrange- 
ment is  made  before  or  after  the  sale.  As  it  is  almost  universal  that 
a  sale  on  credit  will  produce  a  better  price  than  a  sale  for  cash,  the 
sale  of  the  mortgaged  premises  on  credit  cannot  possibly  injure  the 
mortgagor,  and  therefore  constitutes  no  ground  for  setting  aside  the 
sale:  Mahone  v.  Williams',  39  Ala.  202;  Whitfield  v.  Riddle,  78  A\u. 
100;  Newburn  v.  Bass,  82  Ala.  622,  2  South.  520;  Markey  v.  Langley, 
92  IT.  S.  142.  If  the  mortgage  authorizes  the  mortgagee  or  trustee 
to  sell  for  cash,  and  he  sold  on  credit,  with  the  acquiescence  of  the 
beneficiary  who  received  the  benefit  of  the  bid,  a  third  person  can- 
not assail  the  purchaser's  title  because  the  sale  was  not  made  for 
cash:  Jones  v.  Hagler,  95  Ala.  529,  10  South.  345.  A  departure  from 
the  terms  of  sale  as  prescribed  by  the  power  in  the  mortgage,  from 
a  cash  sale  to  one  partly  for  cash  and  partly  on  credit,  ia  not  suffi- 
cient  ground   of   objection   to   avoid    the   sale:  Sawyer   v.   Carpenter, 
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130  ni.  187,  22  N.  E.  458;  Hubbard  v.  Jarrell,  23  Md.  66.  In  th« 
case  of  Mead  v.  McLaughlin,  42  Mo.  198,  it  appeared  that  under  the 
terras  of  a  trust  deed  the  real  estate  therein  \nentioned  should  have 
been  sold  for  "cash."  Subsequently  to  the  execution  of  the  trust 
deed  and  prior  to  the  sale  the  property  became  encumbered  with 
various  liens,  and  at  the  sale  the  purchaser  paid  for  the  property 
only  a  portion  of  the  sum  named  as  the  purchase  money,  giving  his 
notes  to  the  holders  of  the  liens  for  the  balances  due  them,  over  and 
above  the  amounts  realized  by  them  at  the  sale,  and,  in  considera- 
tion of  tliese  notes,  the  lienholdcrs  yielded  up  all  claims  against  the 
mortgagor.  It  was  held  that  the  notes  so  given  were  equivalent  to 
cash  placed,  in  the  hands  of  the  trustee,  and  that  the  debtor  had  no 
ground  of  complaint.  If  no  terms  are  imposed  in  the  mortgage  the 
sale  under  the  power  contained  therein  may  bo  for  ca.sh  or  on  credit 
as  seems  best  for  the  interest  of  the  parties  concerned:  Powell  v. 
lIo])kin8,  38  Md.  2;  and  if  no  terms  are  thus  imposed,  the  mortgagee, 
in  making  sale  under  the  power,  may  give  credit  to  the  purchaser  for 
the  purchase  money,  but  in  case  the  Sum  for  which  the  land  is  sold 
is  more  than  tlie  sum  secured  by  the  mortgage,  it  seems  that  the 
mortgagee  is  liable  to  pay  the  surplus  in  cash  to  the  owner  of  the 
equity  of  redemption:   Bailey  v.  Aetna  Ins.  Co.,  10  Allen,  286. 

Some  cases  hold  that  if  a  trustee  is  required  by  the  trust  deed  to 
sell  for  cash  upon  default  in  the  payment  of  the  money  for  which 
the  deed  is  given,  he  cannot  sell  on  credit,  and  if  he  does,  the  sale 
may  be  set  aside  as  void.  This  holding  is  based  upon  the  principle 
that  such  trustee  has  no  power  to  impose  new  terms  or  conditions, 
or  to  alter  or  vary  those  contained  in  the  deed:  Cassell  v.  Ross,  33 
111.  244,  85  Am.  Dec.  270;  Arnold  v.  Greene,  15  R.  I.  348,  5  Atl.  503. 
If  the  sale  is  required  to  be  for  cash,  a  sale  to  a  third  person,  to  hold 
for  the  benefit  of  the  trustee,  is  fraudulent  and  may  be  avoided: 
Scott  v.  Sierra  Lumber  Co.,  67  Cal.  71,  7  Pac.  131.  If  the  holder  of 
the  notes  secured  by  the  deed  of  trust  becomes  the  purchaser  of 
property  at  the  trustee's  sale,  a  mere  indorsement  of  the  amount  of 
his  bid  on  the  notes  is  a  sufficient  compliance  with  the  power  and 
terms  of  sale  requiring  it  to  be  for  cash:  Jacobs  v.  Turpin,  83  111. 
424;  Beal  v.  Blair,  33  Iowa,  318.  A  sale  of  mortgaged  premises  under 
a  power  to  sell  for  cash,  is  satihiied  by  a  sale  whereat  the  purchaser 
gives  his  chock  for  the  price  bid  by  him,  which  would  have  been 
paid  if  presented:  McConneughcy  v.  Bogardus,  106  111.  321.  If  the 
trust  deed  provides  for  a  sale  for  cash,  and  the  creditor  instructs  the 
trustee  to  accept  in  payment  only  gold  or  silver  or  legal  currency, 
the  announcement  of  that  fact  at  the  sale  before  bids  aro  received 
will  not  in  the  absence  of  fraud  vitiate  the  sale:  Lallance  v.  Fisher, 
29  W.  Va.  512,  2  S.  E.  775, 

A  sale  of  land,  under  a  power  contained  in  a  second  mortgage,  of 
the  entiro  estate  free  from  encumbrance  has  been  held  invalid:  Dono- 
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hue  v.  Chase,  130  Mass.  137.  And  the  deed  under  such  sale  operates 
only  as  an  assignment  of  the  second  mortgage  to  the  purchaser: 
I>eamaley  v.  Chase,  136  Mass.  288.  If  at  a  mortgage  sale  the  prop- 
erty is  offered  free  of  encumbrances  and  the  purchaser  bids  with 
that  understanding  at  the  full  value  of  the  property,  he  cannot  be 
compelled  to  accept  the  title  when  the  property  is  encumbered  with 
a  prior  mortgage  or  mortgages:  Mayer  v.  Adrian,  77  N.  C.  83.  If 
the  property  is  purchased  under  a  statement  made  by  the  person 
felling  that  the  premises  are  to  be  sold  free  of  all  encumbrances,  and 
it  afterward  appears  that  there  are  mechanics'  liens  against  it,  the 
purchaser  is  not  compelled  to  accept  the  title,  and  is  entitled  to  be 
relieved  from  the  effect  of  his  bid:  Schaeffer  v.  Burd,  70  Md.  480, 
17  Atl.  375.  If  under  the  terms  of  sale  the  property  is  to  be  sold 
clear  of  encumbrances,  the  purchaser  to  pay  out  of  the  amount  bid 
by  him  a  prior  mortgage  upon  the  premises,  and  the  mortgagee  be- 
rimes the  purchaser  for  a  sum  insufficient  to  pay  the  prior  mortgage, 
his  own  and  costs,  out  of  which  he  pays  such  prior  mortgage,  he  can- 
not be  compelled  to  pay  over  to  the  mortgagor  as  surplus  the  differ- 
ence between  the  sum  bid  and  the  amount  of  his  mortgage,  with 
costs:  Story  v.  Hamilton,  86  N.  Y.  428.  A  stipulation  in  a  mortgage 
or  trust  deed  that  the  property  may  be  sold,  in  case  of  default  in 
payment  free  from  the  equity  of  redemption  is  valid  and  may  be 
enforced:  Knox  v.  McCain,  13  Lea,  197.  Or  if  the  amount  of  prior 
liens  is  certain  and  ascertained,  the  sale  may  include  the  equity  of 
redemption:  Curry  v.  Hill,  18  W.  Va.  370.  The  sale  may  include  the 
amount  of  the  attorney  fee  in  the  sum  for  which  the  land  is  sold: 
Emmons  v.  Van  Zee,  78  Mich.  171,  43  N.  W.  1100. 

VIII.  Laches. 
If  a  sale  under  a  power  is  voidable  at  the  election  of  the  mort- 
gagor for  some  irregularity  attending  the  sale,  such  as  that  the 
mortgagee  purchased  without  authority,  that  there  was  an  inade- 
quacy in  the  price  obtained,  want  of  sufficient  or  proper  notice  or 
the  like,  lie  must  institute  proceedings  within  apt  and  reasonable 
time  to  avoid  the  sale,  or  his  laches  will  bar  him  of  relief.  What 
in  such  Ciise  is  a  reasonable  time  must  necessarily  depend  upon  the 
ci:  Lum.-taiice.i  of  the  particular  case,  but  to  institute  such  proceed- 
ing long  after  the  sale  when  the  rights  of  third  parties  ha^o  in- 
tervened, and  improvements  liave  been  made  is  always  deemed  ladies 
on  the  part  of  the  mortgagor  or  tliose  claiming  under  him:  Ezzoll  v. 
Watson,  83  Ala.  120;  WoodrufT  v.  Adair,  131  Ala.  530,  32  South.  515; 
Oiibbons  V.  Hoag,  95  111.  45;  Nichols  v.  Otto,  132  111.  91,  23  X.  K.  411; 
<  ornell  v.  Nevvkirk,  144  111.  241,  33  N.  E.  37;  rowlcr  v.  Lewis,  36 
W.  Va.  112,  14  S.  E.  447.  Some  courts  have  judicially  fixed  two 
years  as'  reasonable  time  in  which  the  mortgagor  must  institute  pro- 
ceedings to  avoid  the  mortgage  sale  for  any  irregularity  therein,  and 
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have  decided  that  a  longer  delay,  in  the  absence  of  special  and  equi- 
table circumstances,  is  such  laches  as  will  bar  relief:  Ezzell  v.  Wat- 
son, 83  Ala.  120,  3  South.  309;  Alexander  v.  Ilill,  88  Ala.  487,  16  Am. 
St.  Rep.  55,  7  South.  238;  Lovelace  v.  Hutchinson,  106  Ala.  417,  17 
South.  623;  Woodruff  v.  Adair,  131  Ala.  530,  32  South.  515.  In 
Minnesota  the  time  is  fixed  as  five  years  from  the  time  of  the  sale: 
Eussell  V.  Lumber  Co.,  45  Minn.  376,  48  N.  W.  3;  Bitzer  v.  Campbell, 
47  Minn.  221,  49  N.  W.  691;  Mogan  v.  Carter,  54  Minn.  141,  55  N. 
W.  1117.  Such  limitation  does  not,  however,  apply  to  a  sale  which 
is  absolutely  void:  Bausman  v.  Kelley,  38  Minn.  197,  8  Am.  St.  Rep. 
661,  36  N.  W.  333.  The  mortgagor  is  not  required  to  bring  an  ac- 
tion to  set  aside  an  unauthorized  mortgage  sale  before  the  expiration 
of  the  year  for  redemption:  Hull  v.  King,  38  Minn.  349,  37  X.  W. 
792.  It  has  been  held  that  if  a  mortgagor  knowing  all  of  the  circum- 
stances surrounding  the  sale  waits  eighteen  months  thereafter  be- 
fore bringing  suit  to  set  it  aside  he  is  guilty  of  laches:  Corrothers 
V.  Harris,  23  W.  Va.  177.  Where  no  steps  are  taken  by  the  mort- 
gagor or  those  claiming  under  him  for  more  than  five  years  to  set 
aside  a  sale,  under  a  power  in  a  mortgage,  during  which  time  a  third 
person  becomes  a  purchaser  in  good  faith,  relying  on  the  validity  of 
the  sale,  and  from  year  to  year  expends  money  on  the  land,  such 
laches  will  exclude  all  inquiry  into  mere  irregularities  which  would 
have  rendered  the  sale  voidable  if  steps  to  that  end  had  been  taken 
in  seasonable  time:  Gibbons  v.  Hoag,  95  HI.  45.  Vnder  such  circum- 
stances a  delay  of  four  years  has  been  deemed  laches,  barring  relief: 
Cornell  v.  Newkirk,  144  111.  241,  33  N.  E.  37.  In  such  case  the  mort- 
gagor must,  in  order  to  avoid  the  sale  for  mere  irregularities,  act 
with  promptness  and  not  wait  four  years  to  speculate  upon  the  chances 
of  a  rise  in  the  value  of  the  property:  Hoyt  v.  Pawtueket  Institu- 
tion of  Savings,  110  111.  390.  A  delay  of  seven  years  after  the  sale 
cuts  off  the  mortgagor's  equity  to  avoid  it  for  more  irregularities 
in  the  absence  of  fraud,  or  any  special  equitable  excuse  for  delay: 
Dempster  v.  West,  69  111.  613.  A  delay  of  from  fourteen  to  sixteen 
years  in  making  application  to  set  aside  the  sale  shows  such  gross 
laches  that  the  petition  will  not  be  given  a  hearing:  Emmons  v.  Van 
Zee,  78  Mich.  171,  43  N.  W.  1100;  Bergen  v.  Bennett,  1  Cnines  Cas. 
1,  2  Am.  Dec.  281;  Hughes  v.  Caldwell,  9  Leigh,  342.  In  some  cases 
the  right  of  the  mortgagor  to  avoid  the  sale  for  irregularities  has 
been  extended  to  what  seems  to  us  an  unreasonable  time.  Tluis  it 
has  been  held  that  the  right  of  the  mortgagor  to  avoid  a  salo  unilor 
a  power,  where  the  mortgagee  lias  indirectly  become  the  jMiichaser, 
is  not  barred  by  his  laches  for  a  shorter  period  than  tlie  s'latutory 
limitation  of  ten  years:  Jones  v.  Pullen,  115  N.  C.  4C5,  20  S.  E.  624. 
And  in  such  case  a  delay  of  seventeen  years  was  not  deemed  laches, 
where  the  land  had  remained  unimproved  with  no  increase  in  value: 
Burke  v.  Backus,  51  Minn.  174,  53  N.  W.  458. 
Am.    St.   Rep.,   Vol.   93—38 
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IX.     Bids  and  Bidders. 

As  has  been  shown,  a  trustee  or  mortgagee  selling  under  a  power 
contained  in  a  trust  deed  or  mortgage  is  bound  to  act  in  good  faith 
and  adopt  all  reasonable  modes  of  proceeding  in  order  to  render  the 
sale  beneficial  to  the  debtor:  Grover  v.  Fox,  36  Mich.  461;  Chesley 
V.  Chesley,  49  Mo.  540;  Tatum  v.  Holliday,  59  Mo.  422;  and  when 
enough  has  been  bid  for  a  portion  of  the  premises  to  satisfy  the  en- 
tire debt  and  costs,  the  power  of  the  trustee  or  mortgagee  is  gen- 
erally at  an  end,  and  he  can  sell  no  more:  Johnson  v.  Williams,  4 
Minn.  260;  Baker  v.  Halligan,  75  Mo.  435;  Miller  v.  Mann,  88  Va. 
212,  13  S.  E.  337.  And  the  rule  is  well  established  everywhere  that 
anything  done  by  the  parties  to  the  sale  calculated  to  keep  bidders 
away,  or  prevent  competition,  renders  the  sale  void:  Longwith  v. 
Butler,  8  111.  32;  Mapp  v.  Sharpe,  32  111.  13;  Miltenberger  v.  Morri- 
son, 39  Mo.  71;  Jackson  v.  Crafts,  18  Johns.  110.  The  person  selling 
is  not,  however,  when  the  sale  is  otherwise  regular,  required  to  make 
any  personal  effort  to  procure  the  attendance  of  bidders  at  the  sale: 
Harlin  v.  Nation,  126  Mo.  97,  27  S.  W.  330.  If  the  mortgagee  does 
use  personal  effort  to  get  bidders  at  the  sale,  and  the  mortgagor 
knows  of  the  sale  and  attends  it  and  twice  makes  a  bid  which  he 
does  not  make  good,  while  protesting  against  the  sale,  and  the  prop- 
erty is  then  bid  off  for  considerably  less  than  has  been  offered  for 
it  before,  he  is  not  entitled  to  avoid  the  sale:  Stevenson  v.  Dana, 
166  Mass,  163,  44  N.  E.  128.  If  the  power  requires  that  the  sale  be 
for  cash,  payment  or  tender  of  the  final  bid  in  cash  is  essential  to 
the  sale;  and  a  person,  although  the  highest  and  best  bidder  at  the 
time  the  property  is  knocked  off,  is  not  entitled  to  a  conveyance  un- 
less the  amount  of  hia  bid  is  tendered  in  cash,  immediately  after  the 
property  is  knocked  off  to  him,  or  at  least  during  the  legal  hours  of 
sale  on  the  day  upon  which  the  sale  is  made:  DweJle  v.  Blackshear 
Bank,  115  Ga.  679,  42  S.  E.  49.  A  sale  under  a  mortgage  is  not  legal 
unless  it  is  shown  that  the  bidder  to  whom  the  property  was  knocked 
down  tendered  the  amount  of  his  bid,  or  received  a  deed:  McKarsie 
v.  Citizens'  etc.  Assn.  (Tenn.),  53  S.  W,  1007,  If  land  is  sold  under 
a  deed  of  trust  for  cash,  and  the  debtor  bids  the  highest  price  there- 
for, which  he  is  unable  to  pay,  it  is  not  error  to  sell  to  the  next 
highest  bidder:  Maloney  v.  Webb,  112  Mo.  575,  20  S.  W.  683.  Or 
if  the  trustee  sells  for  cash  and  the  land  is  knocked  off  to  a  bidder 
who  fails  to  make  payment,  he  may  reopen  the  sale,  and  sell  to  the 
rext  highest  bidder:  Davis  v.  Hess,  103  Mo,  31,  15  S.  W.  324.  if 
the  bidder  withdraws  his  offer,  or  is  irresponsible,  or  refuses  to  puy 
his  bid,  while  other  bidders  are  still  present,  the  sale  may  properly 
be  reopened,  especially  if  some  other  person  promises  a  higher  biil: 
Miller  v.  Miller,  48  Mich.  311,  12  N.  W.  209.  If  the  mortgagee,  upon 
the  failure  of  one  bidder  to  comply  with  his  bid,  immediately  puts 
the  premises  up  for  sale  again  in  the  mortgagor's  presence,  who  (l(;cs 
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object,  and  sells  it  for  a  loss  sum  than  was  previously  bid,  tlii'>  is  no 
ground  for  avoiding  the  sale:   Wing  v.  Ilayford,  124  Mass.  249. 

If  the  purchaser  fails  or  refuses  to  comply  with  his  bid,  he  is  liable 
for  the  difference  between  the  amount  of  his  bid  and  the  price  ob- 
tained on  the  resale:  Gardner  v.  Armstrong,  31  Mo.  535;  Gross  v. 
Janesox,  16  Daly,  34G;   Fleming  v.  Holt,  12  W.  Va.  143. 

A  purchaser  who  has  purchased  at  a  mortgage  sale  and  has  de- 
posited his  bid  under  an  agreement  that  it  shall  be  forfeited  to  the 
seller,  if  he  fails  to  comply  with  the  terms  of  sale,  cannot  recover 
his  deposit  on  his  failure  to  comply  with  his  bid:  Donohue  v.  Park- 
man,  161  Mass.  412,  42  Am.  St.  Eep.  415,  37  N.  E.  205. 

If  the  person  conducting  the  sale  agrees  to  advance  the  money  to 
the  purchaser,  and  tells  the  mortgagee  that  the  money  is  ready  for 
him,  this  has  the  same  effect  as  if  the  purchaser  had  in  fact  paid 
the  amount  of  his  bid:    Muhlig  v.   Fiske,   131   Mass.   110. 

X.  Presence  of  Trustee  or  Mortgagee. 
Some  of  the  authorities  maintain  that  a  trustee  or  mortgagee  sell- 
ing under  a  power  must  in  person  supervise  and  watch  over  the  sale 
of  the  trust  property.  That  he  cannot  act  through  an  agent  in  such 
sale  unless  the  deed  of  trust  or  mortgage  expressly  authorizes  the 
delegation  of  such  power,  and  that  if  the  power  of  sale  is  delegated 
to  an  agent  without  such  authorization  the  sale  as  thus  made  is  void: 
Graham  v.  King,  50  Mo.  22,  11  Am.  Kep.  401;  Howard  v.  Thornton, 
50  Mo.  291;  Spurlock  v.  Sproule,  72  Mo.  503.  In  such  case  the  ab- 
sence of  the  trustee  or  mortgagee  rrom  the  sale  under  the  power 
renders  such  sale  void:  Vail  v.  Jacobs,  62  Mo.  130;  Brickonkamp 
V.  Bees,  69  Mo.  426;  Smith  v.  Lowther,  35  W.  Va.  300,  13  S.  K.  999. 
It  has  been  held  that  the  fact  that  the  trustee  was  not  personally 
present  when  the  property  was  sold,  though  near  at  hand  and  easily 
accessible,  if  needed  for  any  purpose,  is  a  circumstance  that  may  be 
considered  with  others  for  the  purpose  of  avoiding  the  sale:  Wick? 
V.  Westcott,  59  Md.  270.  The  absence  from  the  sale  of  one  of  two 
trustees  is  not,  however,  sufticicnt  reason  of  itself  for  sotting  aside 
the  sale,  otherwise  fair  and  advantageous:  Smith  v.  Black,  115  U.  S. 
308,  6  Sup.  Ct.  Eep.  50.  And  we  think  the  better  rule  is  that  the 
personal  attendance  by  the  trustee  or  mortgagee  selling  under  the 
power  contained  in  a  trust  deed  or  mortgage  is  not  essential  to  the 
validity  of  the  sale.  He  may  delegate  the  power  to  and  act  through 
others  in  advertising  and  making  the  sale  without  express  authority 
in  the  power,  and  all  that  is  necessary  is  that  the  terms  of  the  trusi 
deed  or  mortgage  as  to  making  the  sale  shall  be  complied  witli,  and 
that  the  trustee  shall  approve  the  sale  and  execute  the  oo«ivoyaiue: 
Kennedy  v.  Dunn,  58  Cal.  339;  Palmer  v.  Young,  96  Ga.  246,  51  Am. 
St.  Rep.  136,  22  S.  E.  928;  Tyler  v.  Herring,  67  Miss.  169.  19  Am.  St. 
Eep.  263,  6  South.  840;  Dunton  v.  Sharpe,  70  Miss.  850,  12  South. 
800;  Connolly  v.  Belt,   5   Cranch   C.   C.  405,  Fed.   Gas.   ^'o.   3117.     It 
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has  been  held  that  though  the  trustee  may  employ  an  auctiouopr  to 
make  the  sale,  he  must  himself  be  present  and  supervise  it  for  the 
1  est  interests  of  the  parties,  and  to  prevent  a  sacrifice  of  the  property: 
Taylor  v.  Hopkins,  40  111.  442.  Other  cases,  however,  hold  that  a 
mortgagee  may  employ  an  auctioneer  to  make  the  sale  in  his  absence, 
and  such  sale  is  valid  if  fairly  conducted:  Fogarty  v.  Sawyer,  23 
Cal.  570;  Palmer  v.  Young,  96  Ga.  246,  51  Am.  St.  Eep.  136,  22  S. 
E.  92S.  The  mortgagor  may  delegate  the  power  to  sell  to  a  sheriff 
or  deputy  sheriff  in  his  absence,  and  the  sale  as  thus  made,  if  other- 
wise fair  and  legal,  is  valid:  Berthold  v.  Holman,  12  Minn.  335,  93 
Am.  Dec.  234;  Heinmiller  v.  Hatheway,  60  Mich.  391,  27  N.  W.  55S. 
If  the  sale  is  conducted  by  the  attorney  of  the  mortgagee  who  sub- 
sequently ratifies  it  by  making  the  necessary  deed  for  the  property, 
the  mere  fact  that  the  sale  was  conducted  by  the  attorney  in  the 
absence  of  the  mortgagee,  will  not  render  void  the  title  derived 
thereby:   Parker  v.  Banks,  79  N.  C.  480. 

XI.    Effect  of  Sale  on  Equity  of  Redemption. 

Generally,  the  effect  of  a  sale  fairly  made  under  a  deed  of  trust 
containing  a  power  to  sell,  or  by  a  mortgagee  or  his  assignee  under 
a  power  contained  in  the  mortgage,  is  to  cut  off  the  equity  of  re- 
demption of  the  mortgagor,  and  this  whether  the  mortgagee  or  some 
third  person  becomes  a  purchaser  at  the  sale,  and  regardless  of  the 
fact  whether  tlie  purchaser  receives  a  deed  or  merely  a  certificate  or 
some  evidence  of  purchase:  McGuire  v.  Van  Pelt,  55  Ala.  344;  Harris 
V.  Miller,  71  Ala.  26;  Gassenheimer  v.  Molton,  80  Ala.  521,  2  South. 
652;  Brunson  v.  Norgan,  84  Ala.  598,  4  South.  589;  Woodruff  v. 
Adair,  131  Ala.  530,  32  South.  515;  Crittenden  v.  Johnson,  11  Ark. 
94;  Bloom  v.  Van  Eensselaer,  15  111.  503;  Jacoby  v.  Crowe,  36  Minn. 
f'3,  30  N.  W.  441;  Osborn  v.  Merwin,  12  Hun,  332;  Paschal  v.  Harris, 
74  N.  C.  335;  Brisbane  v.  Stoughton,  17  Ohio,  482;  Grandon  v. 
Emmons,  10  N.  Dak.  223,  86  N.  W.  723.  If  lands  are  fairly  and 
honestly  sold  under  a  power  contained  in  a  mortgage,  the  sale  cuts 
off  the  equity  of  redemption  as  effectually  as  a  sale  under  a  decree 
of  foreclosure  in  equity:  Gassenheimer  v.  Molton,  80  Ala.  521,  2 
South.  652.  A  sale;  of  land  under  a  power  contained  in  a  mortgage, 
the  mortgagee  becoming  the  purchaser,  but  receiving  no  deed  from 
the  trustee,  effectually  cuts  off  the  equity  of  redemption,  and  if  tlio 
validity  of  the  sale  is  not  impeached  by  the  mortgagor  within  tlje 
time  allowed  by  law,  the  mortgagee,  or  an  assignee  and  purchaser 
claiming  under  him,  may  maintain  an  action  to  compel  a  dcvcstiture 
of  the  legal  title:  Brunson  v.  Morgan,  84  Ala.  598,  4  South.  589.  If 
the  mortgagee  becomes  the  purchaser  at  such  sale,  at  a  bid  less  than 
the  mortgage  debt,  the  equity  of  redemption  is  barred  and  cut  off, 
and  the  mortgage  debt  is  thereby  satisfied  and  extinguished  to  the 
extent  of  the  amount  of  the  mortgagee's  bid,  by  mere  operation  of 
lu\A  :    Harris   v.  Miller,   71   Ala.   26.     The   equity   of   the  mortgagor  is 
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extinguished  by  a  sale  and  eonveyance  made  in  accordance  with  the 
power  contained  in  the  mortgage:  Bloom  v.  Van  Rensselaer.  15  111. 
503.  If  lands  are  sold  umler  a  power  contained  in  a  trust  deed,  with 
no  agreement  to  still  regard  the  land  merely  as  security,  the  equity 
of  redemption  is  cut  off  by  the  sale  regularly  conducted,  and  by  the 
trustee 'a  deed:  Ryan  v.  Sanford,  25  111.  App.  571,  aflirnied  in  133 
111.  291,  '2i  N.  E.  428.  If  a  bona  fide  sale  is  made  under  a  power 
of  attorney,  executed  by  the  mortgagor  to  a  third  person,  authorizing 
him  to  sell  the  premises  upon  default  in  payment  of  the  mortgage 
debt,  for  the  benefit  of  the  mortgagee,  such  sale,  if  regularly  made, 
devests  the  equity  of  redemption  in  the  mortgagor  and  those  claiming 
under  him:  Brisbane  v.  Stoughton,  17  Ohio,  482.  After  a  sale  of 
mortgaged  premises  by  the  mortgagee  or  his  assigns  under  a  power 
contained  in  the  mortgage,  the  mortgagor's  right  and  interests  are 
wholly  devested,  and  if  he  thereafter  remains  in  possession,  he  is  A- 
tenant   at   sufferance:  Kinsley   v.   Ames,   2   Met.   29. 

XII.     Effect  of  Defective  Sale. 

If  a  sale  of  the  mortgaged  premises  under  the  power  turns  out  to 
be  defective,  irregular,  or  invalid  for  any  reason,  and  hence  void- 
able at  the  election  of  the  mortgagor,  who  has  a  right  to  redeem,  a 
deed  from  the  mortgagee  to  the  purchaser  clothes  hims  merely  with 
the  mortgagee's  lien  on  the  land.  He  assumes  the  position  of  as- 
signee of  the  mortgage:  Brown  v.  Smith,  116  Mass.  108;  Niles  v. 
Eansford,  1  Mich.  338,  51  Am.  Dee.  95;  Hoffman  v.  Harrington,  33 
Mich.  392;  Stackpole  v.  Eobbins,  47  Barb,  212;  Robinson  v.  Ryan, 
25  N.  Y.  320;  Green  v.  Stevenson  (Tenn.),  54  S.  W.  1011.  An  irreg- 
ular sale  under  the  power,  though  voidable,  does  not  operate  as  a 
discharge  of  the  debt  and  mortgage,  but  confers  on  the  purchaser 
an  equitable  right  to  the  security  of  the  mortgage  for  the  amount  of 
the  mortgage  debt:  Rogers  v.  Barnes,  169  Mass.  179,  47  N.  E.  602; 
Lanier  v.  Mcintosh,  117  Mo.  508,  38  Am.  St.  Rep.  676,  23  S.  W.  787.  A 
defective  sale  under  the  power  contained  in  the  mortgage  or  trust 
deed  operates  as  an  assignment  of  the  mortgagee's  interest,  and  if 
the  purchaser  is  in  possession  after  condition  broken,  the  mortgagor 
or  owner  of  the  equity  of  redemption  cannot  maintain  ejectment  against 
him  before  redemption  is  made:  Wilson  v.  South  Park  Commrs.,  70  111. 
46;  Brown  v.  Smith,  116  Mass.  108.  If  upon  default  in  the  conditions 
of  a  trust  deed  a  sale  is  made  of  the  property  covered  thereby  under  the 
power  contained  therein,  the  sale,  though  irregular,  subrogates  the 
purchaser  to  all  of  the  rights  of  the  beneficiary  in  the  deed:  Ingle  v. 
Culbertson,  43  Iowa,  265. 

If  the  mortgage  debt  has  been  paid  before  the  sale,  the  sale  is 
voidable,  and  the  purchaser  obtains  at  most  only  a  bare  legal  title, 
which  he  holds  in  trust  for  the  benefit  of  the  mortgagor  or  owner 
of  the  mortgaged  estate:  Liddell  v.  Carson,  122  Ala.  518,  26 
South.     133;    Chicago     etc.    R.    R.     Co.     v.     Kennedy,     70    111.     350; 
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Fleming;  v.  Barden,  126  N.  C.  450,  78  Am.  St.  Eep.  671,  36  S.  E.  17. 
In  those  states  where  the  payment  of  the  debt  extinguishes  the  mort- 
gage securing  it  and  the  power  of  sale  contained  therein,  any  sale 
made  under  s"uch  power,  after  payment  of  the  mortgage  debt,  will  be 
void,  even  as  against  a  bona  fide  purchaser,  and  after  such  sale  the 
purchaser  being  in  possession  a  court  of  equity  may  set  aside  the 
sale,  and  compel  a  reconveyance  of  the  legal  title,  in  order  to  remove 
the  cloud  on  the  mortgagor's  title:  Kedmond  v.  Paekenham,  66  HI. 
434. 


WAGNER  V.  GIBBS. 

[80  Miss.  53,  31  South.  434.] 

PUNITIVE  Damages  may  be  Awarded  for  an  Assault  and 
IBattery  though  the  defendant  has  been  convicted  and  punished  for 
the    offense,      (p.    599.) 

EVIDENCE— Criminal  Conviction  as.— A  Judgment  of  Convic- 
tion Entered  on  a  Plea  of  Guilty  to  an  affidavit  charging  the  defend- 
ant with  an  assault  and  battery  committed  "willfully,  maliciously,  and 
unlawfully"  is  admissible  in  a  civil  action  to  recover  for  the  same 
battery,  because  such  plea,  though  not  conclusive  for  want  of  mutual- 
ity, is  competent  as  an  admission  of  a  solemn  character  made  by  the 
accused,  and  may  support  an  award  of  punitive  damages,      (p.  599.) 

ACTION  FOR  DAMAGES— Survivorship  of  Right  to.— Puni- 
tive Damages  for  an  assault  and  battery  may  be  recovered,  though  the 
person  injured  has  died,  if  the  statute  authorizes  the  personal  repre- 
sentative to  commence  and  prosecute  any  personal  action  whatever, 
at  law  or  in  equity,  which  the  testator  or  intestate  might  have  com- 
menced   and    prosecuted,      (p.    600.) 

Action  by  an  administratrix  to  rocover  for  an  assault  and 
battery  on  her  intestate  by  the  defendant  Wa.^ner.  Verdict 
and  judgment  in  her  favor  for  two  thousand  dollars,  and  the 
defendant   appealed. 

James  Stone.  T.  T.  Blount,  and  Earl  Brewer,  and  McWiliie 
&  Thompson,  for  the  appi^llant. 

Shands,  Somerville  k  Shands,  J.  G.  McGowen,  Hainner  & 
West,  and  A.  J.  ]\IcTvaurin,  for  the  appellee. 

«i  MAYRS,  S.  .t.  The  appellant  assigns  for  error  the  ,£nv- 
ing  of  the  first  instruction  for  plaintiff,  which,  in  brief,  in- 
formed the  jurv  that  thev  might,  if  thev  saw  proper,  award 
punitory  daniagtjs.     The  first  point  made  is  that  punitory  dam- 
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ages  cannot  be  allowed  in  civil  casos  for  assault  and  battery, 
because  the  gravamen  of  the  suit  is  what  is  also  a  criminal  of- 
fense, and  that  the  criminal  punishment  exhausts  the  liability 
to  punishment  as  such.  Several  cases  are  cited  in  support  of 
this  proposition,  but  we  prefer  the  other  view.  This  court  has 
previously  held  punitory  damages  to  be  recoverable  in  such 
suits.  We  do  not,  however,  adhere  to  that  view  because  of  the 
doctrine  of  stare  decisis,  but  because  we  see  no  good  reason  for 
departing  from  it,  and  it  is  in  accord  with  the  groat  weight  of 
authority.  It  is  so  held  in  Arkansas,  California,  Delaware, 
Florida,  Illinois,  Iowa,  Kentucky,  Louisiana,  Maine,  Michigan, 
Minnesota,  Missouri,  Now  York,  Xew  Hampshire,  North  Caro- 
lina, Ohio,  Pennsylvania,  South  Carolina,  Texas,  Vermont, 
Virginia,  West  Virginia,  and  Wisconsin. 

It  is  also  urged  by  the  appellant  that  there  is  no  evidence  in 
this  case  to  justify  the  infliction  of  punitory  damages.  It 
does  appear  that,  after  the  assault  was  committed,  appellant  ap- 
peared before  a  magistrate  and  ])leaded  guilty  to  the  offense, 
under  an  affidavit  which  charged  that  the  assault  and  battery 
were  committtMi  "willfully,  maliciously,  and  unlawfully."  Ap- 
pellant contends,  however,  that  the  conviction  is  only  evidence 
of  the  conviction  itself,  and  not  of  the  substantive  offense 
charged.  The  authorities  cited  by  his  counsel,  and  the  reason- 
ing in  support  of  their  contention,  do  not  apply  whore  the 
party  has  pleaded  "guilty."  Such  plea  is  an  admission  by  him 
**^  of  a  solemn  character.  Because  of  the  want  of  mutuality, 
he  is  not  estopped  thereby,  but  it  is  competent  evidence  against 
him.  It  may  not  be  evidence  of  each  fact  alleged  in  the  in- 
dictment or  afTidavit — mere  allegations  of  surplusage — but  it 
is  evidence  of  each  and  every  element  needed  to  constitute  the 
offense  admitted  as  a  crime.  In  assault  and  battery  it  admits 
the  malice,  because  malice  is  implied  by  law  in  such  case:  Al- 
breeht  v.  State,  02  M'S-.  SIH;  Jamison  v.  Moseley,  69  Miss. 
478,  485,  10  South.  5S"2.  He  may,  because  he  is  not  (stepped. 
defend  by  showing  circumstances  of  excuse  or  justification,  but 
in  the  case  at  bar  no  such  elTort  was  made.  The  case  went  to 
the  jury  on  an  assault  and  liattery  confessed,  and  no  circum- 
stances of  excuse  were  even  claimed  to  exist;  and  we  hold  that, 
in  such  state  of  the  action,  it  was  competent  for  the  jury  to 
award  punitory  damages.  Nor  docs  th's  holding  confHc'  with 
Jamison  v.  Moselev,  09  Miss.  478,  10  South.  ."^2,  a^  cjiim  d 
by  counsel.  In  that  case  ilie  plaintiff  made  out  a  ju-inia  f.ieie 
case  by  proving  an  admission  of  the  offense;  then  closed    rel\- 
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ing  on  the  presumption  of  malice;  and,  after  the  defendant 
had  undertaken  to  make  out  his  justification,  plaintiff  intro- 
duced, under  a  claim  of  rebuttal,  the  eye-witness  to  the  con- 
flict, whom  he  sliould  have  introduced  in  chief.  There  was 
full  proof  of  all  tlie  incidents  of  the  conflict.  Under  the  spe- 
cial tactics  pursued  at  the  trial,  and  because  all  the  facts  of 
the  shooting  were  "fully  disclosed,"  this  court  held  that  there 
was  no  room  for  any  presumption.  The  case  at  bar  does  not 
occupy  that  attitude.  There  was  no  evidence  from  either  side 
as  to  the  circumstances  of  the  battery,  and  the  person  assaulted 
was  dead. 

It  is  claimed  further  that  the  death  of  the  party  assailed 
terminates  the  right  to  recover  punitory  damages  from  the  as- 
sailant. We  do  not  accede  to  that  view.  It  is  true  that  sec- 
tion 1917  of  the  Code  of  1892  provides  that,  where  a  tr«:passer 
shall  have  dierl,  punitory  damages  may  not  be  recovered  from 
his  estate;  and  in  Hewlett  v.  George.  68  Miss.  703,  9  South. 
885,  this  st-atute  was  applied,  the  court  saying  that  punish- 
ment *^  did  not  follow  him  into  the  grave.  But  neither  that 
statute  nor  that  decision  has  an\'  application  here.  In  this 
case  section  1916  of  the  Code  of  1892  controls.  Tbat  section 
authorizes  the  personal  representatives  to  commence  and  prose- 
cute any  personal  action  whnt' ver,  at  Inw  or  in  equitv.  which 
the  testator  or  intestate  mi?ht  have  commenced  and  prosecuted. 
It  has  relation  to  the  T'ght  of  a  rlecensel  plaintiff.  The  very 
fact  that  in  section  1917  the  legislature  prohibited  a  recovery 
of  punitory  damages  from  the  estate  of  a  deceased  trespasser, 
and  no  such  provision  appears  in  section  1916  ns  to  the  case 
of  a  deceas' d  plaintiff,  s^^ows  thit  tl'c  h^g'slnture  intended  a 
difference,  the  subject  matter  T;eing  clearly  before  the  legisla- 
tive mind.  IMoreover.  the  reason  for  the  difference  is  perfectly 
manifest.  Punitorv  damages  are  inflicted  for  the  purpose  of 
deterring  a  culiTit  in  the  future,  nnd  the  imposition  of  them 
for  such  purpose  is  impossible  ''n  t^'C  case  of  a  person  deceased. 
But  where  the  tre=pas-'^r  is  still  alive,  ns  m  the  case  at  bar, 
there  is  no  reason  whatever  why  he  should  be  exonerated  be- 
cause of  the  doath  of  the  one  upon  whom  he  hfis  eonimittcrl  a 
trespass;  for  the  punishment  is  imnoscd  not  to  deter  liim  from 
repeating  his  tresnass  ns  a^ninst  tbe  paHieular  party  assailed 
or  injured,  hut  to  secure  bis  i'^f^n  t->\  ^ood  be^^avior.  We  have 
held  above  that  tbis  ca-e  ^"s  -^  pr  -nor  o-e  ""or  the  imposition  of 
punitor^'  da'^a^-es.  ^Vp  n-"  ro*-  ■  ro-  a"erl  to  sav  tliat,  consid- 
erin"-  the  evidei:c(^  a 'duccl  ii^  re  ad  to  the  financial  condition 
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of  tlie  defendant,  and  the  fact  that  his  a»»atilt,  tinexcused, 
was  conunitted  upon  a  minister  of  the  gospel,  the  amount 
awarded  was  exca-ive. 

Let  the  judgment  be  afBrmed. 


Exemplary  Damages  are  recoverable,  according  to  the  weight  of 
authority,  although  the  defendant  may  be  or  has  been  punished  in 
a  criminal  proceeding  for  the  wrong:  See  the  monographic  note  to 
Spellman  v.  Richmond  etc.  R.  R.  Co.,  28  Am.  St.  Rep.  882. 

Records  of  the  Conriction  or  Acquittal  of  a  party,  in  a  criminal  pros- 
ecution, have  been  held  not  evidence  of  the  facts  on  which  they  are 
based,  in  a  civil  action:  Note  to  Steel  v.  Cazeaux,  13  Am.  Dec.  291; 
Corbley  v.  Wilson,  71  111.  209,  22  Am.  Rep.  98.  But  see  State  v. 
Adams,  72  Vt.  253,  47  Atl.  779,  82  Am.  St.  Rop.  937,  and  cases  cited 
in  the  cross-reference  note  thereto:  State  v.  Meek,  112  Iowa,  338, 
84  Am.  St.  Rep.  342,  84  N.  W.  3. 


SEALS  V.  WILLIAMS. 

[80  Miss.  234,  31  South.  707.] 

FOECIBLE  ENTRY.— One  who  enters  upon  the  possession  of 
another  against  his  will  is  guilty  of  a  forcible  entry,  if  the  statute 
of  the  state  defines  a  forcible  entry  to  be  one  made  by  force,  in- 
timidation,  fraud,   or   stealth,      (p.    602.) 

POSSESSION,  CONSTRUCTIVE.— Where  one  is  in  actual  pos- 
session of  part  of  the  lands  described  in  a  deed,  he  will  be  deemed 
in  legal  possession  of  all.      (p.  G02.) 

Action  of  unlawful  entry  and  detainer  brought  by  the  ap- 
pellant, Mrs.  Seals, 'against  Williams  and  others.  She  cliame«i 
under  a  sale  for  taxes.  At  a  survey  made  for  her  it  was  as- 
certained that  about  three  acres  of  the  tract  were  in  the  pos- 
session of  one  Moredand.  He  oiTcred  to  surrender  possession, 
but  arrangements  were  subsequently  made  under  which  he  wa- 
to  remain  in  possession  and  pay  rent.  After  he  held  posso^- 
sion  about  eight  months,  one  Alcorn  liaving  an  agreement  witlt 
the  original  owners  to  purchase  all  the  property,  had  the  land 
surveyed,  and  during  the  survey,  or  just  previous  to  it,  he  w;i.- 
told  of  the  claim  of  title  by  Mrs.  Seals,  but  disregarded  it 
by  taking  possession  of  the  tract,  except  the  part  leased  to 
Moreland,  and  put  the  other  defendants  in  possession  to  hold 
for  him.  Thereupon  this  action  was  brought  to  recover  all 
the  tract  not  in  Moreland's  pos.sossion.  In  the  justice's  court 
plaintiff  recovered  judgment.     The  defendant  appealed  to  the 
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circuit  court,  where  the  judgment  was  given  in  their  favor,  from 
which  plaintiff  appealed. 

Moore  &  Clark,  for  the  appellant. 

Calvin  Perkins,  for  the  appellees. 

tiss  WHITFIELD,  C.  J.  The  earlier  English  statutes,  and 
the  earlier  English  decisions  upon  them,  and  many  decisions 
in  the  states  of  the  United  States,  define  the  meaning  of  the 
word  "forcible,*'  in  statutes  of  this  kind,  as  importing  the  idea 
of  taking  possession  of  land  with  "a  strong  hand,"  with  "a 
multitude  of  people,'^  and  with  "threats  of  personal  injury  to 
the  occupant"  sought  to  be  expelled.  This  is  shown  in  the 
note  to  Evill  v.  Conwcll,  18  Am.  Dec.  145.  And  Mr.  Free- 
man also  shows,  at  pages  146  and  147,  that  the  statutes  of 
Mississippi,  Dakota,  and  Iowa  define  a  "forcible  entry"  aa 
being  "where  the  defendant  has  by  force  or  intimidation  or 
fraud  or  stealth  entered  upon  the  prior  actual  possession  of  an- 
other in  real  property."'  And  on  page  147  he  states:  "In  Illi- 
nois this  very  comprehensive  doctrine  prevails:  If  one  enters 
into  the  possessions  of  another  against  the  will  of  him  whose 
possession  is  invaded,  however  quietly  he  may  do  so,  the  entry 
is  forcible,  in  legal  contemplation:  Croff  v.  Ballinger,  18  111. 
200,  65  Am.  Dec.  735 ;  Smith  v.  IToag,  45  lU.  250."  And  Mr. 
Freeman  then  states  that  "the  statutes  of  other  states  above  set 
forth — that  is,  Mississippi,  Dakota,  and  Kentucky — would 
seem  to  warrant  the  sami'  construction"  adopted  in  Illinois. 
We  understand  the  doctrine  of  Parker  v.  Eason,  68  Miss.  290, 
S  South.  844,  to  accord  with  the  doctrine  in  Illinois.  It  is 
perfectly  plain  that  the  appellant  was  actually  in  possession 
of  the  three  acres  included  wilhin  Mor( land's  fence.  The  rest 
of  the  land  was  wild  woodland.  These  three  acres  were  cultiv- 
alile  land.  The  doctrine  is  well  settled  that,  where  one  is  in 
actual  possession  under  a  dei'd,  he  will  be  deemed  in  legal  pos- 
si>s~;ion  of  all  the  lands  embraced  ■wnthin  the  calls  of  hi?  di^ed  : 
Wilson  V.  \yilliams'  Heirs.  52  Miss.  487;  Louisville  etc.  Ky.  Co. 
V.  Buford,  73  Mis>.  491.  -»«  19  South.  581.  In  13  American 
and  English  Ilncyclopedia  of  Ivaw.  second  edition,  page  750, 
the  possession  necessary  to  maintain  Ibis  action  is  thus  stated: 
"Wben  one  is  in  tlie  actual  possc-sion  of  a  portion  of  a  given 
tract  of  land,  he  will  Ix^  held,  in  law,  to  be  in  possession  of  the 
remainder,  if  he  holds  under  a  deed  ....  and  there  is  no 
adverse  possession."  The  case  of  llardisty  v.  Clenn,  32  111. 
G2,  is  one  just  like  this,  and  we  specially  refer  to  it.     The  doc- 
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trine  in  Illinois  is  the  doctrine  of  Parker  v.  Eason,  68  Miss. 
290,  8  South.  844.  We  think,  within  these  principles  as  ap- 
plied to  the  facts  of  this  case,  the  appellant  was  entitled  to  re- 
cover. 

Reversed  and  remanded. 


An  Entry  by  Stealth  or  Against  the  Will  of  the  person  in  possession 
may,  according  to  some  authorities,  amount  to  a  forcible  entry:  Sea 
Croff  V.  Ballinger,  18  111.  200,  65  Am.  Dec.  735;  monographic  note  to 
Evill  V.  Conwell,  18  Am.  Dec.  147.  Other  authorities  hold  there  must 
be  actual  violence,  or  such  demonstration  of  force  as  is  calculated 
to  intimidate  or  alarm,  or  as  tends  to  involve  a  breach  of  the  peace: 
State  V.  Mills,  104  N.  C.  905,  17  Am.  St.  Eep.  706,  10  S.  E.  676;  Lewis 
V.  State,  99  Ga.  692,  59  Am.  St.  Rep.  255,  26  S.  E.  496.  See,  too, 
State  V.  Hawkins,  125  N.  0.  690,  74  Am.  St.  Rep.  669,  34  S.  E.  537; 
State  V.  Lawson,  123  N.  C.  740,  68  Am.  St.  Rep.  844,  31  S.  E.  667. 

Possession  of  Part  of  a  Tract  under  a  deed  gives  constructive  posses- 
sion of  the  whole:  See  the  monographic  note  to  Power  v.  Kitching, 
88  Am,  St.  Eep.  702-704. 


STUART  V.  ROBINSON. 

[80  Miss.  290,  31  South.  903.] 

WILLS.— A  Legacy  will  be  Satisfied  out  of  Lands  Specifically 
Devised  if  the  will  was  made  by  the  testator  on  his  deathbed,  know- 
ing that  he  had  no  money  or  personal  property  out  of  which  the 
legacy  could  be  paid.      (p.  605.) 

Suit  by  Mrs.  Robinson  to  subject  lands  described  in  a  will 
to  the  payment  of  the  legacy  therein  bequeathed  to  her.  Two 
days  before  her  death  the  testatrix  made  her  will  as  follows: 
"State  of  Mississippi, 

Lincoln   County. 

"I,  Mary  Emily  Stuart,  of  Lincoln  county,  "Mississippi,  of 
sound  and  disposing  mind  and  memory,  make  this  my  last  will. 
I  will,  devise,  and  l)Gqueath  all  of  my  estate  and  property  ;is 
follows:  To  my  cousin,  Mrs.  Elizabeth  Stuart  Robinson,  of 
Washington,  D.  C,  daughter  of  my  uncle,  James  Stuart  ($500) 
five  hundred  dollars  in  loving  remembrance.  To  niv  nieee. 
^Irs.  Martha  Stuart  Cochran,  of  Wa-co,  Texas,  a  tract  of  IJoh- 
inson  county,  Texas,  land,  known  as  a  part  of  the  1'.  S.  Mc- 
Neill tract,  consisting  of  eight  hundred  and   forty  acres. 

"There  are  relics  hero  belonging  to  the  Cope  family,  which 
T  will  describe  and  tru>t  to  ^Mrs.  Cussie  Stuart  to  hand  over  to 
Mrs.    Cochran.     There   is   a   small    silver   spoon,   one   hundred 
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years  old,  which  came  out  of  my  grandfather  Stuart's  family, 
which  is  all  I  have  of  that  table  silver.  There  is  one  pin 
cushion,  mounted  in  silver,  dated  1784,  formerly  owned  by 
Jennie  Wilkins  Wliite,  my  grandmother;  also  one  black  Lama 
6hawl,  Lama  lace,  which  belonged  to  Mrs.  Criswell,  which  is 
to  be  given  to  Mrs.  Cochran.  I  have  a  book  written  by  college 
students,  'Addresses  and  Lectures  to  the  Young,'  which  I  gave 
to  Mrs.  Cochran.  Should  there  be  anything  specially  among 
the  heirlooms  that  Mrs.  Kate  Cooney  Abbott  would  specially 
like  to  have,  I  want  her  to  have  it. 

"To  my  dear  and  beloved  friend,  Mrs.  Mary  Jane  Grafton, 
widow  of  James  Grafton,  of  Lincoln  county,  Mississippi,  I 
leave  to  her  the  place  known  as  the  'Abclls  place,'  situated  near 
Montgomery,  in  Lincoln  county,  Mississippi,  in  loving  remem- 
brance. I  hereby  appoint  Mack  Stuart,  of  Beauregard,  Mis- 
sissippi, my  beloved  cousin,  as  executor  of  my  estate  without 
bond. 

"To  my  beloved  cousin,  George  Robert  Stuart,  my  entire 
property  situated  in  the  town  of  Brookhaven,  Lincoln  county, 
Mississippi.  In  the  event  of  his  death  the  property  is  to  be 
given  to  my  beloved  cousin,  Jennie  Vee  Stuart.  In  case  both 
should  die,  the  property  is  to  belong  to  Mack  Stuart  or  liis 
heirs.  To  Mrs.  W.  S.  Bowen  I  leave  my  iron  bedstead  and  the 
furniture  in  the  room.  To  Mrs.  East,  wife  of  the  Reverend 
Mr.  East,  who  so  kindly  nursed  me,  I  leave  my  piano.  To 
Mrs.  R.  C.  Boone,  my  beloved  friend,  I  leave  the  amount  of 
fifty  dollars  to  be  paid  at  the  convenience  of  the  executor. 

"I  also  request  my  executor  to  settle  bills  of  Thomas  Per- 
kins, amounting  to  fourteen  dollars  and  some  cents;  also  my 
drug  bill  at  Grafton's  Drug  Store;  also  Doctor  Johnson's  bill 
for   services   rendered  me  in   professional   capacity. 

"The  said  executor,  IMack  Stuart,  shall  at  my  death  pro- 
ceed to  wind  up  the  affairs  of  the  estate  as  the  will  directs. 
[Fifty  dollars  to  Mrs.  East  instead  of  the  piano,  arid  piano  to 
Ida  Keen  an.] 

"In  witness  whereof,  I  have  signed,  published,  and  declared 
this  instrument  as  my  will,  at  Brookhaven,  T^incoln  county, 
Mississippi,  this  the  3d  day  of  May,  A.  D.  1899. 

"Mx\RY  EMILY   STUART. 

"Witnesses:  Mrs.   BETJ.E   LARKIN. 
"Mrs.  JAiS^E  KEEN  AN." 
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The  defendants  demnrred  to  the  bill,  and  their  demnrrer 
having  been  overruled,  they  appealed. 

A.  C.  McNair  and  McWillie  &  Thompson,  for  the  appellants. 

P.  Z.  Jones,  for  the  appellee. 

^'-^^  CALTIOON",  J.  From  the  will  in  this  record,  which  the 
reporter  will  publish  in  full,  considered  in  the  light  of  the  sur- 
roundings of  the  testatrix  at  the  time  she  made  it,  we  conclude 
that  her  intent  was  tliat  the  money  legacies  were  to  be  satisfied 
out  of  the  lands  specifically  devised.  This  is  not  a  case  where 
a  testator  left  money  or  personalty  sufficient  to  satisfy  pecu- 
niary bequests.  Miss  Stuart  had  neither,  and  knew  she  had 
neither,  and  it  cannot  be  supposed  that,  on  her  deathbed,  only 
two  days  before  she  ceased  to  breathe,  she  had  the  purpose  to 
perpetrate  a  ghastlv  joke:  Clotihle  v.  Lutz,  157  Mo.  439,  57 
S.  W.  1018;  Davidson  v.  Coon,  125  Ind.  497,  25  N.  E.  601. 

Affirmed. 


TTie  Payment  of  Pecuniary  Legacies  is  usually  not  chargeable  to  real 
estate,  unless  the  intention  of  the  testator  so  to  charge  them  is  ex- 
pressly declared,  or  may  fairly  be  deduced  from  the  language  of  the 
will.  But,  where  the  testator,  by  his  will,  executed  the  day  before 
his  death,  gave  a  legacy  to  his  wife,  and  another  to  his  son,  and  de- 
vised the  rest  of  his  estate  to  his  four  children,  and  his  personal 
estate  proved  insufficient  to  pay  his  funeral  expenses,  it  was  held 
that  it  must  be  considered  that  he  intended  to  charge  the  real  estate 
with  the  legacies:  See  the  monographic  note  to  Brill  v.  Wright,  8  Am. 
St.  Kcp.  722,  723. 


HEREIN,  LAMBERT  &  CO.  v.  DALY. 

[80   Miss.    340,    31    South,    790.] 

EVIDENCE.  IMMATERIAL— Eeversal  for  Admission  of.— In 
an  action  to  recover  for  jjorsoual  injuries  claimed  to  be  due  to  tho 
negligence  of  the  defendant,  it  is  error,  entitling  him  to  reversal,  to 
admit,  against  his  objection,  testimony  showing  that  in  case  of  a  r(^ 
covery,  he  is  indemnified  from  loss  by  a  policy  in  a  cas'ualty  insurance 
conii>any.      (p.   606.) 

PRACTICE— Objection  to  Evidence— When  not  Waived.  — Tf 
testimony  is  objected  to  on  the  ground  that  it  is  immaterial  .iml  in- 
competent, and  because  the  writing  called  for  by  tlie  question  is  not 
produced,  and  the  objection  is  overruled,  it  is  not  waived  because  the 
adverse  party  then  produces  the  writing  and  reads  it  in  evidence, 
without  the  objection   l)eiiig   then    renewed.      (p.    606.) 
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Action  by  Daly  against  thp  Hprrin-Lambert  Company. 
Judgment  for  the  plaintiff  and  defendants  appealed. 

Bowers,  Chaff e  &  McDonald,  for  the  appellant. 

Shannon  &  Street  and  Woods,  Fewell  &  Fewell,  for  the  ap- 
pellee. 

»^^  CALHOON,  J.  The  declaration  is  for  damages  for  a 
serious  hurt  to  appellee,  an  employe  at  a  sawmill  owned  by 
appellants,  who  were  not  a  ^^^  corporation,  but  a  private  part- 
nership. Of  course  the  fellow-servant  rule  applies  in  full 
force,  and  recovery  could  be  had  only  if  the  injury  was  causi^i 
by  the  negligence  of  the  master,  or  his  negligence  co-operating 
with  that  of  a  fellow-servant.  On  the  cross-examination  by 
appellee's  counsel  of  Lambert,  one  of  the  defendants  below,  as 
a  witness,  he  was  asked  if  there  was  any  one  back  of  his  firii! 
who  would  satisfy  the  judgment  if  obtained.  The  court  over- 
ruled an  objection  to  this,  and  we  think  this  action  error.  It 
could  not  conceivably  throw  any  light  on  the  issue,  and  could 
have  no  other  tendency  than  to  seduce  a  verdict  on  the  ground 
that  an  insurance  company,  and  not  the  defendants,  would  be 
affected.  The  error  was  not  cured,  because,  the  objection  hav- 
ing been  put  on  the  basis  of  irrelevancy  and  incompetency,  and 
also  for  the  further  reason  tliat  the  accident  indemnity  policy 
was  in  writing  not  produced,  the  writing  was  then  read  in  evi- 
dence by  plaintiff  without  renewed  objection.  The  principle 
was  decided  against  d'^fendants,  and  exception  taken,  and  they 
were  not  required  by  law  to  repeat  their  objection.  The  con- 
flict of  testimony  as  to  liability  for  this  unfortunate  injury 
makes  too  close  a  case  to  admit  of  affirmance  regardless  of  this 
error.  In  order  to  exclude  a  conclusion,  it  is  proper  to  sav 
that  we  do  not  pass  on  the  instructions  to  the  jury,  given  and 
refused. 

Reversed   and  remanded. 


An  Jnsvrnnce  Tndrtnnjfi/in{j  one  for  his  liability  to  porfsnns  who  mriv 
be  injured  throiifrh  his  Tieglip;eneo  is  not,  on  the  occurrence  of  feueh  an 
injury,  impreRsed  with  a  trust  in  favor  of  the  person  injured.  The  in- 
surer is,  therefore,  at  liberty  to  settle  with  and  pay  the  inmired  such 
sum  as  they  may,  in  pood  faith,  ajjree  upon;  and  such  payment  bein» 
made,  the  person  injured  has  no  recourse  against  the  insurer:  Bain 
V.  Atkins,  181  Mass.  240,  ante,  p.   411,  63  N.  E.  414. 
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SWEAT-BOX  CASE. 

[80  Migs.  592,  32  South.  9.] 

EVIDENCE— Confessions  of  the  Accused  Made  After  Several 
Days'  Confinement  in  a  Sweat-box,  excluded  from  light  or  air,  are 
not   admissible  in  evidence   against   him.      (p.   608.) 

Prosecution  and  conviction  for  burcrlary.  Certain  confes- 
sions made  by  the  accused  as  decided  by  the  opinion  of  the 
court  were  received  in  evidence  against  and  notwithstanding 
his  objection,  and  he  appealed,  assigning  the  overruling  of  his 
objection  as  error. 

D.  Marshall  and  Theodore  G.  Burchett,  Jr.,  for  the  appellant. 

°«*  CALHOOX,  J.  Tlie  chief  of  police  testified  that  the 
aecu>(-d  made  to  him  a  "free  and  vohmtirv"'  statement.  The 
carcumstances  under  which  he  made  it  wt-re  these:  There  was 
what  was  knowTi  as  a  "sweat-bo\"  in  the  place  of  confinement. 
This  was  an  apiirtn'.ent  about  five  or  six  fi-et  one  way  and  about 
eight  feet  anotlier.  It  was  kept  entirely  dark.  For  fear  that 
some  stray  ray  of  light  or  breath  of  air  might  enter  witliout 
special  invitation,  the  small  cracks  were  carefully  blanketed. 
The  prisoner  was  allowed  no  communication  whatever  with  hu- 
man beings.  Occasionally  the  officer,  wb.o  had  him  put  there. 
would  appear,  and  interrogate  him  al'out  the  crime  charged 
against  him.  To  the  credit  of  our  advancf^d  civilization  and 
humanity  it  mu.-t  le  said  that  neither  the  tb.umbserew  nor  th.p 
wooden  Ixxit  was  usel  to  extort  a  confes-ion.  Tlie  efficacy  of 
the  sweat-box  was  the  sole  relinnr-e.  This,  with  the  hot 
weather  of  summer,  and  the  fact  that  ihe  jTisoner  was  not  pro- 
vided! with  sole  leather  lunes.  finallv.  aftor  "several  days"'  of 
obstinate  denial,  accomplislvd  '*'**•'*  the  purpose  of  eliciting  a 
"free  and  voluntary"'  confe-sion.  The  officer,  to  his  credit, 
says  he  did  not  threaten  his  prisoner,  that  he  held  out  no  r''- 
ward  to  him,  and  did  not  coerce  him.  Evorv'thing  wa.^  ''fr-^ 
and  voluntary."  He  was  perfectly  hontst  and  frank  in  his  tes- 
timony, this  officer  was.  He  was  intelligent,  and  w(^ll  up  in  tl." 
law  as  applied  to  such  cases,  and  rotliing  would  have  teniptvd 
him,  we  asume,  to  violate  any  technical  requirement  of  a  valid 
confession — no  thrents.  no  h.ope  of  n-ward.  no  a.-surance  that 
it  would  be  better  for  the  prisoner  to  confess.  He  did  t-ell  bun. 
however,  "that  it  would  be  best  for  him  to  do  what  was  right." 
and  that  it  "would  1>€  b.  tter  f.^r  him  t^^  tell  tlie  truth."  In 
fact,  this  was  the  general  custom  in  the  moral   treatment  of 
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thc.-c  s\rc<it-box  patients,  since  tliis  officer  says:  "1  always  tell 
them  it  would  he  better  for  them  to  tell  the  truth,  but  never 
hold  out  any  inducement  to  them."  He  says,  in  regard  to  the 
patient,  Amnions:  "I  wont  to  see  this  l)oy  every  day,  and  talked 
to  liim  nbout  ihe  cas!\,  and  told  liim  it  would  be  better  for  him 
:o  tell  the  truth;  tell  everything  lie  knew  about  the  case."  This 
^weiit-hox  seems  to  he  a  permanent  institution,  invented  and 
used  to  gently  persuade  all  accused  per-ons  to  voluntarily  tell 
the  truth.  AVhenevcr  they  do  tell  the  truth — that  is,  confess 
c^ailt  of  the  crime — they  are  let  out  of  the  sweat-box.  Speak- 
ing of  this  apartment,  and  the  habit  as  to  prisoners  generally, 
this  officer  says:  "We  put  tiiem  in  there  [the  sweat-box  J  when 
tjif-y  don't  tell  me  what  I  think  they  ought  to."  This  is  re- 
freshing. The  confession  was  not  competent  to  be  received  as 
evidence :  6  Am.  &  Eng,  Ency.  of  Law,  p.  531,  note  3 ;  6  Am. 
&  Eng.  Ency.  of  Law,  p.  550,  note  7 ;  Hamilton  v.  State,  77 
Miss.  675,  27  South.  606 ;  Simon  y.  State,  37  Miss,  288.  De- 
fendant, unless  demented,  understood  that  the  statement  wanted 
was  confession,  and  that  this  only  meant  release  from  this 
'"black  hole  of  Calcutta."  Such  proceedings  as  this  record  dis- 
doses  cannot  be  too  strongly  denounced.  They  violate  every 
principle  of  law,  reason,  humanity,  and  personal  right.  They 
I'e^tore  the  barbarity  of  ancient  and  medieval  methods.  Thfy 
^*'**  obstruct,  instead  of  advance,  the  proper  ascertainment  of 
trutli.  Tt  is  far  from  the  duty  of  an  officer  to  extort  confession 
by  punishment.  On  the  contrary,  he  should  warn  his  prisoner 
that  every  statement  he  may  choose  to  make  may  be  used 
against  him  on  his  trial. 
Reversed  and  remanded. 


Confrsfiions  as  Evidence  are  considerecl  in  the  monocTaphic  notefl 
to  Daniels  v.  State,  6  Am.  St.  Rep.  242-251;  State  v.  Clifford.  41  Am. 
St.  Rep.  522-524;  Xolen  v.  State,  46  Am.  Rep.  253-260;  Heldt  v.  State, 
57  Am.  Rep.  839-842.  To  be  admissible,  they  must  be  voluntary: 
Bullock  V.  State,  65  N.  J.  L.  557,  86  Am.  St.  Rep.  668,  47  Atl.  62; 
State  V.  Storms,  113  Iowa,  385,  86  Am.  St.  Rep,  380,  85  N.  W.  610. 
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HOWELL  V.   SHANNON. 

[80  Miss.   598,   31   South.   965.] 

TAX  TITLE— Purchase  of  Lands  Belonging  Partly  to  the  Pur- 
chaser.— If  a  tract  of  land,  consisting  of  several  subdivisions,  is  owned 
in  severalty  by  two  persons,  but  assessed  to  unknown  owners,  and  a 
single  tract  is  sold  in  solido  at  a  tax  sale  to  one  of  them,  such  sale 
io  void.      (p.  610.) 

DAMAGES,  Punitive.— If  one  claiming  lands  under  a  tax  title 
enters  thereon  and  commits  such  acts  of  trespass  as  evince  a  deter- 
mination to  enforce  his  claim,  whether  good  or  bad,  at  any  hazard, 
punitive   damages   may   properly   be  awarded   against   hira.      (p.    611.) 

Mayes  &  Harris,  for  the  appellant. 
Green  &  Green,  for  the  appellee. 

cos  TEERAL,  J.  The  matters  of  controversy  in  this  suit 
were  determined  in  the  clianeery  court  of  Jackson  county. 
The  bill  of  complaint  was  filed  by  S.  H.  Shannon  against  Will- 
iam Howell,  in  which  Shannon  claimed  to  be  the  owner  of  all  of 
section  34,  township  5  S.,  range  G  W.,  in  Jackson  county,  lying 
north  of  a  line  commencing  24  chains  and  38  links  north  of  the 
southeast  corner  of  said  section,  and  running  thence  west  40 
chains  to  Kirkwood  lake,  thence  following  the  center  of  said 
lake  in  a  southerly  course  until  it  crosses  the  west  line  of  said 
section  34,  and  seeking  to  cancel,  as  a  cloud  upon  his  title  there- 
to, a  tax  title  «"«  lield  by  William  Howell.  The  bill  further 
alleged  that  Shannon,  in  March,  1901,  sometime  before  and 
since  said  time,  was  operating  a  turpentine  oreliard  upon  said 
land  as  a  means  of  livelihood  and  source  of  profit, having  as  many 
as  7,000  boxes  thereon,  and  that  Howell,  in  willful  disregard 
of  the  right  and  possession  of  said  Shannon,  entered  upon  said 
land  and  cut  and  removed  therefrom  57  trees,  for  which  he  de- 
manded the  statutorv  penalty  of  $15  per  tree.  Said  bill  of 
complaint  farther  allo<ied  that  said  William  Howi  11  had  will- 
fully, without  cause  or  excuse,  caused  some  of  his  turpentine 
boxes  to  be  filled  with  dirt,  otiiers  to  be  set  on  fire  and  burned, 
drove  nails  in  the  trees  wliere  the  next  streak  should  have  bi^n 
made,  and  thereby  caused  the  hacks  used  by  his  workmen  in 
chipping  said  trees  to  be  broken,  and  had  willfully  interfered 
with  his  hands  in  the  operation  of  said  turpentine  oreliard,  and 
had  intimidated  them  from  working  thenin  by  throats  of  pro-^e- 
cuting  them  for  trespass;  and  by  these  means  had  greatly  dam- 
aged his  business,  as  he  alleged,  in  the  additional  sum  of  $700; 
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for  all  which  sums  he  demanded  a  personal  recovery.  The  de- 
fendant, William  Howell,  made  his  answer  a  cross-hill,  and, 
claiming  title  to  the  land  in  controversy  to  be  in  him,  he  al- 
leged that  Shannon  had  willfully  trespassed  upon  it,  had  cut 
turpentine  boxes  into  a  great  many  of  his  trees,  to  his  great 
injury  and  damage,  for  which  he  demanded  punitive  damages 
in  the  sum  of  $1,250.  The  chancellor  canceled  Howell's  tax 
title,  and  gave  a  decree  for  complainant  for  $8o5  punitory  dam- 
ages for  cutting  and  removing  the  57  trees,  and  $250  punitive 
damages  for  the  otlier  trespasses  above  recited,  less  the  taxes 
paid  by  Howell  on  Shannon's  part  of  said  land,  aggregating 
$1,095.94;  and  from  that  decree  Howell  appeal?. 

But  two  Cjue.-tions  arise  upon  the  record:  1.  Tb.e  validity  of 
the  tax  title  of  "William  Howell;  2.  The  imposition  upon  Howell 
of  punitory  damages.  According  to  the  record  the  assessment 
of  section  34,  township  5  S.,  ranic  6  W.,  at  the  time  of  the 
sale,  stood  as  follows:  "A.  A.  Vaughn,  20  a.  in  S.  E.  '*"^  quar- 
ter of  Allen  Goodwin  claim,  34,  5,  6;  William  Howell  34  a. 
in  S.  E.  quarter  of  Allen  Goodwin  claim,  34.  5,  6;  unknown  all 
except  Allen  Goodwin  claim  580,  a.  34,  5,  6."  In  fact,  in 
1896,  when  the  assessment  of  this  land  was  made,  Daniel  ]\lcln- 
nis,  of  whom  Shannon  subsequently  purchased,  owned  all  of 
section  34  lying  north  of  the  lino  described  in  the  beginning 
of  this  opinion,  being  about  480  acres,  and  William  Howell 
owned  all  of  the  S.  W.  quarter  of  said  section  34  south  of  said 
line  and  34  acres  in  the  S.  E.  quarter  of  said  section  34  immedi- 
ately south  of  and  next  to  said  divisional  line  above  described, 
being  about  100  acres.  Howell  and  Mclnnis  each  made  attempt 
to  pay  the  taxes  upon  his  respective  portion  of  said  land,  with  the 
result,  however,  that  Mclnnis  failed  to  pay  the  taxes  on  any 
portion  of  his  land  in  said  section,  and  Howell  paid  only  on 
his  land  in  the  southeast  quarter  of  said  section.  In  March, 
1899,  the  land  in  controversy,  assessed  as  above  stated,  was 
sold  to  said  William  Howell  for  $10.  We  have,  therefore,  a 
case  where  a  tract  of  land,  580  acres  in  quaniitv,  containing 
several  legal  subdivisions,  owned  in  severalty  by  two  persons, 
but  assessed  to  unknown  owner  as  a  single  and  entire  tract,  is 
sold  in  solido  at  a  tax  sale  and  ]mrcliased  by  one  of  said  own- 
ers, who  claims  the  fee  in  the  entire  tract  by  reason  of  said 
purchase.  We  think  the  tax  sale  void.  It  is  the  duty  of  even' 
owner  of  land  to  list  it  by  description  and  value  to  the  assessor 
for  assessment,  and  if  either  of  the  own(Ts  in  this  instance  had 
listed  this  parcel  of  land  as  being  owned  by  him,  and  had  suf- 
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fered  it  to  be  sold  at  tax  sale,  and  had  bought  it  in,  he  would 
not  have  acquired  a  title  by  such  purchase:  Rapsdale  v.  Ala- 
bama etc.  R.  R.  Co.,  G7  Miss.  106,  6  South.  630.  And  where 
the  owner  fails  to  render  his  ass  ssment,  the  assessor  pcrfornis 
that  office  for  him,  and  the  assossTiiont  by  the  assessor  stands 
upon  the  same  footing  as  that  made  by  the  owner;  and  wh'TO 
the  land  is  a.'^scssr-d  as  an  entirety  at  one  lump  sum,  the  tax 
cannot  be  apportioned  to  the  several  parcels;  nor  can  an  owner 
of  a  part  of  tlie  land  so  ******  asscs-ed  take  a  benefit  or  advan- 
tage under  a  purchase  at  tax  sale  that  he  could  not  take  if  it 
had  been  listed  by  himself  for  taxation.  It  was  plainly  the 
duty  of  the  tax  collector  to  offer  for  silo  forty  acres  of  said 
section  34,  and  to  have  added  a  similar  subdivision,  etc.,  until 
the  necessary  tax  was  produced;  and  whclher  t^^e  first,  second, 
third  parcel,  or  the  whole  tract,  be  sold,  the  owner  of  a  part 
of  said  land  cannot  make  a  valid  purchase  of  it,  because  a  part 
of  the  tax  of  the  whole  tract,  and  of  each  and  every  parcel  of 
it,  is  legally  due  from  him,  and  in  making  the  attempted  pur- 
chase he  is  but  paying  his  own  debt.  It  is  by  his  neglect  of 
duty  that  his  land  is  assessed  with  the  land  of  another  person 
as  an  entirety,  and  he  cannot  gain  an  advanfcige  at  a  sale  thereof 
under  such  circumstances.  The  relation  of  Howell  to  the  as- 
sessment did  not  permit  him  to  acquire  a  title  to  !McTnnis'  part 
of  the  land,  but  at  most  gave  him  a  ri^ht  to  subject  the  land  of 
Mclnnis  to  the  payment  of  its  proportionate  part  of  the  taxes 
assessed  to  the  whole  tract:  House  v.  GuniMe.  7S  ^liss.  259; 
29  South.  71 ;  Cone  v.  Wood,  108  Iowa,  2G0,  75  Am.  St.  Rep. 
223,  79  N.  W.  86;  Black  on  Tax  Titles,  see.  261. 

2.  The  r]uestion  of  good  faith  of  ITowidl,  or  of  willful  wrong 
by  him  in  trespassing  upon  the  lands  of  Shannon  was  fairly 
submitted  to  the  chancellor,  and  his  finding  is  supported  by 
evidence  of  such  detcrmimd  purpose  on  the  part  of  Howell  to 
enforce  his  claim,  whether  good  or  bad,  and  at  any  hazard,  that 
no  other  finding  could  have  been  expected  or  justified. 

Affirmed. 


Tax  Sales. — If  land  owned  by  two  persons  in  severalty  is  taxed  as 
one  parcel,  a  mortgagee  of  one  owner  cannot  purchase  the  entire  tract 
at  a  tax  sale,  and  acquire  title,  so  as  to  devest  the  title  of  the  other 
owner:  Cone  v.  Wood,  108  Iowa,  260,  79  N.  W.  86.  75  Am.  St.  Rep. 
223,  and  see  tlie  extended  note  thereto  on  who  may  purchase  and  en- 
force a  tax  title. 
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ILLINOIS  CENTRAL  RAILEOAD  CO.  v.  HOSKINTS. 

[80  Miss.  730,  32  South.  150.] 

FIXTURES. — Where  the  Superstructure  of  a  Railroad  is  placed 
on  the  land  of  another,  the  railroad  company  cannot  be  said  to  have 
intended  to  attach  the  railway  ties,  and  other  appliances,  to  the 
freehold,   so  as  to  make  them  a   part  thereof,      (p.   613.) 

A  RAILWAY  Placing  Its  Tracks  on  Lands  of  Another,  but  hav- 
ing good  reason  to  think  it  had  acquired  a  right  of  way,  though  respon- 
fil>le  as  a  trespasser,  is  not  liable  to  punitive  damages,  nor  does  the 
right  to  the  material  of  which  the  road  is  constructed  vest  in  the 
owner  of  the  land.      (p.  613.) 

EJECTMENT  Against  a  Railway  to  Recover  Land  on  Which 
Its  Track  was  Placed,  Without  First  Acquiring  a  Right  of  Way,  may 
be  maintained  by  the  land  owner,  who  may  also  recover  for  the  use 
;nd  occupation  of  the  land,  and  all  damages  done  in  con!?tructing  the 
roadbed  for  the  track,  but  his  compensation  cannot  be  increased  by 
reason  of  the  use  of  the  track  as  part  of  its  system  of  railways.  This 
rule  applies  to  a  part  of  a  short  spur  line  as  well  as  to  the  main  line. 
(p.  615.) 

Mayes  &  Harris  and  J.  M.  Dickinson,  for  the  appellant. 

Harper  &   Potter,   for  the  appellee. 

'^~  TEREAL,  J.  Samuel  W.  Hoskins  bronglit  an  action  of 
ejectment  in  tlie  circuit  court  of  Lincoln  county  against  the 
Illinois  Central  Railroad  Company  for  the  X.  half  of  tlie  S.  W. 
quarter  of  section  6,  township  7  X.,  range  9  E.  Two  tliousand 
five  hundred  dollars  was  demanded  for  tlie  use  and  oC'Upation 
of  it  by  dcfemlant.  Tlie  defendant  pleaded  the  general  issue-, 
and  pave  notice  of  valuable  improvements  put  upon  the  land 
by  it  to  the  amount  of  $100,000.  These  improvements  con- 
siiiuto  the  roadlu'd  and  track  of  about  1,000  feet  across  said 
land,  being  a  ]>art  of  its  spur  line  from  Brookliaven  to  a 
gravel  pit  beyond  tlie  same.  The  plaintiff  had  a  recovery  for 
his  land,  and  also  for  $1,800  for  tlie  use  and  occnpation  of  it 
for  six  years,  with  an  allowance  of  $300  to  defendant  for  its 
imin-ovements.  From  a  judgment  euierrd  in  conrorniity  with 
this  verdict  tlie  Illinois  Ceiitral  R.ailroad  Companv  appeals. 
The  $1,800  allowtd  for  n-nt  to  plaintiff  arose,  as  it  is  claims  d, 
i)V  reason  of  tlie  freights  wliich  the  company  sliouid  have  re- 
frived  from  liaulinir  gravel  and  hinil)er  taken  at  the  east  end 
of  the  spur  road  ovrr  the  sfnir  lin"  and  over  its  m;iin  line, 
wliithersoever  carried  :  one-third  of  whieli  freights,  it  is  as- 
serted, shonld  be  paid  to  plaintiff,  and  wliieh  third  was  esti- 
mated, or  ratlier  guessed,  to  be  $1,800.  'Id,e  $300  allowed  to 
defendant   for   valuable  improvements   is   the  outcome   of  this 
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1.000  foot  of  railroad  on  plaintifT's  land,  whicli  \]]o  p\ii1t  mo 
of  a  witness  for  the  plaintiff  showed  it  must  liave  eo?t  tlie 
defendant  $'3,000  to  ronstriict,  wliilo  tliat  of  a  Antne>i  for 
the  defendant  showt'd  its  bnildinfr  to  have  cost  more  than 
$3,400.  Tliis  statement,  ronsid(  red  in  oonnortion  with  the 
verdict,  demonstrate?,  we  think,  the  impropriety  of  tlie  rtsiilt 
liere  reached.  The  ])hiintilT  slionld  not  liave  rvovered  •'^l.'^no 
for  the  use  and  occupation,  hecaii>e  no  part  of  tliat  sum  arose 
from  any  use  of  the  land  to  whiHi  tlie  defendant  could  have 
devoted  it,  nor  shonld  the  defendant  have  heon  allowed  -S-'iOO 
for  the  value  of  the  structures  put  by  it  upon  the  land,  which 
structures  it  is  entitled  ''"***  to  remove  at  its  pleasure.  It  is 
a  general  rule  of  law  that  whatsover  chattels  are  attached  to 
the  realty  with  the  manifest  intent  that  they  remain  there 
becomes  part  and  parcel  of  it,  and  cannot  be  removed  with- 
out the  consent  of  the  owner  of  the  freehold  to  whom  they 
are  considerc^d  a  gift;  but  to  this  rule  there  are  exceptions, 
and  among  others  is  the  superstructure  of  a  railway  companv. 
Such  a  company  exercises  the  right  of  eminent  domain — a 
governmental  function — and  takes  no  freehold,  but  a  mere 
easement,  and  therefore  cannot  be  said  to  have  intended  to 
attach  its  rails  and  tics  and  other  appliances  to  the  freehold. 
They  are  constructed  also  for  public  use  and  enjoyment,  and 
it  is  their  quality  in  this  respect  that  distinguishes  the  acts 
of  the  company  in  their  construction  from  those  of  a  tres- 
passer or  others;  and,  if  the  tcnMUs  for  acquiring  (his  ea:^ement 
are  too  onerous,  it  mav  remove  ils  rails  and  ties,  and  jiass  in 
another  direction.  True,  if  it  does  not  proceed  in  conform- 
ity with  its  power  in  the  condemnation  of  the  land  for  its 
right  of  way,  and  until  it  does  so  proceed,  all  its  acts  upon 
the  land  are  trespasses,  for  which  it  is  lial)le;  and  it  mav  he 
put  out  of  possession  by  ejectment.  The  defendant  liere  had 
good  reason  to  think  it  had  acquired  a  right  of  way  over 
this  tract  of  land,  and  it  therefore  is  not  liable  for  punitorv 
damages;  but  for  all  its  acts  upon  the  land,  nnless  and  until 
it  acquires  a  right  of  way,  it  is  responsible  as  a  trespas-;er. 
This  court,  in  Louisville  etc.  R.  R.  Co.  v.  Dickson.  Go  Mi-s. 
380,  385,  56  Am.  Rep.  809.  approved  the  doctrine  announced 
on  this  subject  by  the  courts  of  Pennsylvania,  "Nrichie-an,  ard 
Alabama.  In  Justice  v.  ISTesquehoning  etc.  R.  R.  Co..  >!7  Pa. 
St.  28,  it  is  said :  "The  common-law  rule  is  undoubted  tiiat 
a  trespasser  who  builds  on  another's  land  dedicates  his  struc- 
tures to  the  owner.  This  case  is  not  the  case  of  a  mere  tres- 
pass by  one  having  no  authority  to  enter  but   of  one  repre- 
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senting  the  state  herself,  clothed  with  the  power  of  eminent 
domain,  having  a  riglit  to  enter,  and  to  place  these  mate- 
rials on  the  land  taken  for  a  public  nso — inaterials  essen- 
tial to  the  very  purpose  which  tlio  state  li;is  declared  in  the 
'''•^y  grant  of  the  charter.  It  is  true,  the  entry  was  a  trespass 
by  reason  of  the  omission  to  do  an  act  required  for  the  scxi'uritv 
of  the  citizen,  to  wit,  to  make  compensation  or  give  security 
for  it.  For  this  injury  the  citizen  is  entitled  to  redress.  P)ut 
his  redress  cannot  extend  beyond  his  injury.  It  cannot  extend 
to  the  taking  of  the  personal  chattels  of  the  railroad  company. 
They  are  not  his,  and  cannot  increase  his  remedy.  Tlic  in- 
jury was  to  what  the  landholder  had  himself,  not  to  what  he 
had  not.  Then  why  should  the  materials  laid  down  for  the 
benefit  of  the  public  be  treated  as  dedicated  to  him  ?  In  the 
case  of  a  common  trespasser  the  owner  of  the  land  may  take 
and  keep  his  structures  nolens  volens,  but  not  in  this  case; 
for,  though  the  original  entry  was  a  trespass,  it  is  well  settled 
that  the  company  can  proceed  in  due  course  of  law  to  appro- 
priate the  land;  and  consequently  to  reclaim  and  avail  itself  of 
the  structures  laid  thereon.  Another  evident  difference  be- 
tween a  mere  tort  feasor  and  a  railroad  company  is  this :  The 
former  necessarily  attaches  his  structures  to  the  freehold,  for 
he  has  no  less  estate  himself ;  but  the  latter  can  take  an 
easement  only,  and  the  structures  attached  are  subservient  to 
the  purpose  of  the  easement.  A  railroad  company  can  take  no 
freehold  title,  and  when  its  proper  use  of  the  easement  ceases, 
the  franchise  is  at  an  end.  Tliere  is  no  intention  in  fact  to 
attach  the  structure  to  the  freehold.  We  have,  therefore,  these 
salient  features  to  characterize  the  case  before  us,  to  wit:  The 
right  to  enter  on  the  land  under  authority  of  law  to  build  a 
railroad  for  public  use;  the  acquisition  thereby  of  a  mere  easf^- 
ment  in  the  land;  the  entire  absence  of  an  intention  to  dedi- 
cate the  chattels  entering  into  its  construction  to  the  use  of  the 
land;  the  ncce^ity  for  their  use  in  the  execution  of  the  pubh'e 
purposes;  and,  la^etly,  the  power  to  retain  and  possess  these 
chattels  and  the  structures  tliey  compose  by  a  valid  proceeding 
at  law,  notwithstanding  tlie  original  illegality  of  the  entrv. 
There  are  some  analogies  bearing  remotely  on  the  question  be- 
fore us,  showing  that  property  is  not  gained  by  the  owner  of 
'''^^  the  land  because  found  upon  it,"  etc.  In  Toledo  etc.  Ey. 
Co.  V.  Dunlap,  47  Mich.  45G,  11  N.  W.  271,  the  supreme  court 
(47  Mich.  465,  11  N.  W.  273),  said:  "We  are  of  opinion  that 
no  error  was  committed  in  excluding  from   the  compensation 
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allowed  to  Dunlnp  the  value  of  the  railroad  track  laid  upon 
tlic  land.  The  railroad  company,  whether  ri;]^htfully  or  wrons:- 
fnlly,  laid  this  track  while  in  possession,  and  for  purposes  en- 
tirely distinct  from  any  use  of  the  land  as  an  isolated  parcel. 
It  would  be  ahsurd  to  apply  to  land  so  used,  and  to  a  railroad 
track  laid  on  it,  the  technical  rules  which  apply  in  some  other 
cases  to  structures  inseparably  attached  to  the  freehold."  In 
Jones  V.  New  Orleans  etc.  E.  R.  Co.,  70  Ala.  227,  Brickell, 
C.  J.  ably  demonstrates  that  the  necessary  structures  for  a 
railroad,  placed  upon  land  by  one  having  the  power  of  emi- 
nent domain,  continue,  under  all  circumstances,  the  personal 
chattels  of  such  one.  This  rule  is  announced  in  Illinois  Cent. 
R.  R.  Co.  V.  Le  Blanc,  74  Miss.  650,  673,  21  South.  760,  where 
many  of  the  authorities  supporting  it  are  cited  with  approval. 
The  plaintiff  shows  a  right  to  recover  the  premises  from  the 
defendant,  and  he  is  entitled  to  recover  also  of  defendant,  for 
its  use  and  occupation,  a  reasonable  compensation  for  any  use 
to  which  it  could  reasonably  have  been  put  by  the  plaintiflf, 
and  a  further  sum  to  cover  all  damages  done  upon  the  land 
by  the  defendant  in  constructing  a  roadbed  for  its  railway 
track.  The  plaintiff  is  to  be  compensated  for  all  losses,  but 
he  should  have  no  increased  compensation  by  reason  of  its 
use  as  a  part  of  the  system  of  railroad  ojTeratod  by  defendant : 
Sullivan  v.  Lafayette  County,  61  Miss.  271;  Kille  v.  Ege,  83 
Pa.  St.  102;  Bullock  v.  Wilson,  3  Port.  (Ala.)  3S2  :  Sed.sr^-ick 
on  Damages,  sec.  908.  The  appellee  insists  that  these  prin- 
ciples do  not  apply  to  this  case  because  the  1,000  feet  of  road- 
bed here  sued  for  is  only  a  part  of  a  short  spur  line,  and  not 
an  essential  or  necessary  part  of  defendant's  main  line;  but 
the  principle  of  law  relating  to  the  subject  applies  alike,  we 
think,  to  both  cases. 
Reversed  and  remanded. 


Vi'here  Land  is  Taken  for  a  RipTit  of  Wap  bv  a  railway  witTiout  com- 
pensation and  improvements  are  made  thereon,  the  owner  acqnieseinf», 
he  is  estopped  to  maintain  ejectment  if  compensation  is  offered  him, 
hut  he  is  not  estopped  to  demand  compensation:  Southern  Rv.  Co.  v. 
Hood.  126  Ala.  312.  85  Am.  St.  Eep.  32,  28  South.  662;  Hendrix  v. 
Southern  Ry.  Co..  130  Ala.  20,5.  89  Am.  St.  Eep.  27,  30  South.  .^06; 
Florida  ctcB..  R.  Co.  v.  Hill,  40  Fla.  1,  74  Am.  St.  Rep.  124.  23  South. 
.566;  Charleston  etc.  Ry.  Co.  v.  Hughes,  105  Ga.  1,  70  Am.  St.  Rep.  17,  30 
S.  E.  972.  For  authorities  holding  that  the  land  owner  may  maintain 
ejectment,  see  Daniels  v.  Chicago  etc.  R.  R.  Co.,  35  low.n,  129,  14  Am, 
Rep.  490;  Terre  Haute  etc.  R.  R.  Co.  v.  Rodel,  89  Ind.  128,  46  Am.  Rep. 
164. 
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SHIPP  V.  McKEE. 

[80  Miss.  741,  32  South,  281.] 

IKF ANT'S  EIGHT  to  Disaffirm  a  Conveyance— Within  What 
Time  may  be  Exercised. — An  infant  who  makes  a  conveyance  has 
until  such  time  as  will  complete  the  bar  of  the  statute  of  limitations, 
after  the  removal  of  his  disability,  to  disaffirm  his  deed,  and  his 
silent  acquiescence  will  not  be  rejjarded  as  a  confirmation  of  the 
sale,  unless  prolonged  for  the  period  required  to  make  the  statute  of 
limitations  a  bar,  or  under  circumstances  requiring  him  to  decide  and 
act  as  to  confirmation  or  disaffirmance,      (p.  616.) 

AN  INT  ANT  REMAINDERMAN  Conveying  his  Interest  in 
Real  Property  is  not  Required  to  Disafltan  his  conveyance  during  tlie 
continuance  of  the  life  estate,  though  in  the  meantime  he  has  become 
an  adult,  but  may  disaffirm,  after  the  expiration  of  such  estate,  at 
any  time  before  the  right  to  maintain  an  action  to  recover  the  prop- 
erty  has   been   barred   by   the   statute  of   limitations,      (p.    617.) 

INFANTS.— The  Right  to  Disaffirmance  of  a  Conveyance  Made 
by  One  When  an  Infant  is  not  Lost  by  Mere  Inertness  or  Silence 
continuing  for  a  period  less  than  that  prescribed  by  the  statute  of 
limitations,  unless  accompanied  by  affirmative  acts  manifesting  an 
intention  to  consent  to  the  conveyance,      (p.  619.) 

Greorge  F.  Maynard  and  Henry  T.  Helm,  for  the  appellant. 
Frank  Johnston  and  D.  A.  Scott,  for  the  appellees. 

745  TEREAL,  J.  By  the  last  will  and  te.'rtament  of  Cyn- 
thia R.  Shipp,  she  devised  the  lands  in  controversy  to  John 
W.  Shipp  for  his  life,  and  the  remainder  in  fee  to  Mary  B. 
Shipp  and  others;  one-sixth  interest  therein  being  devised  to 
Mary  B.  Shipp.  John  W.  Shipp,  the  life  tenant,  deceased  on 
the  eighteenth  day  of  September,  1899 ;  and  soon  thereafter 
Mary  B.  Shipp  brought  her  bill  for  partition  against  Mrs. 
Margaret  B.  McKee,  her  cotenant,  and  McGrath,  who  claimed 
a  lien  upon  said  land  under  ''^**  a  trust  deed  thereon  made 
by  ]\Irs.  McKee.  In  1885,  while  Mary  B.  Shipp  was  a  minor 
about  eighteen  years  of  age,  she  executed,  jointly  with  John  W. 
Shipp,  the  life  tenant,  and  with  cotenants  in  remainder,  a 
conveyance  of  said  properties  (being  about  thirteen  hun- 
dred and  thirty-six  acres  of  land)  to  Toof,  McGowan  cV 
Co.,  under  whom  Mrs.  Margaret  B.  McKee  claims  title.  Tliis 
bill  is  by  Miss  Shipp  to  have  her  one-sixth  interest  in  said 
property  allotted  to  her,  and  for  the  recovery  of  her  share  of 
the  profits  of  said  pro]ierty  since  the  18th  of  September,  1899. 
Her  bill  being  dismissod.  she  appealed. 

Tt  is  said  that  appellant  is  barred  of  any  remedy  because  she 
could  and  should,  upon  coming  to  the  age  of  twenty-one  years, 
have  filed  hov  bill  to  remove  the  cloud  from  hor  titlo  orr^atf^d 
by  the  execution  of  the  deed  made  by  her  while  under  said 
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age.  Under  the  authority  of  Fox  v.  Coon,  61  "Nfiss.  465,  1 
South.  629.,  such  suit  would  lie,  yet  the  apjx^llant  is  in  no 
legal  default  by  failing  to  bring  such  suit.  In  WaUace  v. 
Latham,  52  Miss.  297,  it  is  said:  "It  is  well  settled  that  the 
infant  who  makes  a  deed  conveying  realty  during  infancy  lias 
until  such  time  as  will  complete  the  bar  of  tlie  statute  of  limi- 
tation, after  the  removal  of  disability,  to  disaflirm  the  d.ied. 
and  that  bare  recognition  or  silent  acquiescence  will  not  be 
regarded  as  confirmation  of  the  sale,  unless  prolonged  for  the 
period  required  to  make  tlie  statute  of  limitations  a  bar.  or 
under  circumstances  requiring  the  party  to  decide  and  act  as 
to  confirmation  or  disafhrmance."  In  French  v.  I\lcAndre\v, 
61  Miss.  192,  it  is  said:  "The  effect  of  the  disaffirmance  by 
her  I  a  minor]  is  to  render  the  conveyance  void  ab  initio  by 
relation,  and  to  entitle  her  to  charge  the  purchaser  for  rents 
during  the  whole  time  that  he  occupied  the  property,  claim- 
ing under  her  deeds.  But  the  defendant  by  the  conveyance 
acquired  the  title  of  Mrs.  Hubbard,  who  was  a  cotenant  of 
complainant,  and  thus  became  cotenant  witli  her,  and  his  lia- 
bilities and  rights  are  therefore  to  be  tested  by  the  rules  gov- 
erning cotenants."  And  so  in  the  case  here  Mrs.  Margaret  B, 
McKee  has  acquired  the  rights  of  the  other  '^*'^  cotenants  in 
remainder  with  Mary  B.  Shipp,  and  is  a  cotenant  with  her  in 
said  property;  Mary  B.  Shipp  being  entitled  to  a  one-sixtli  in- 
terest in  said  lands  and  Mrs.  Mclvee  to  the  other  five-sixths 
interest  therein.  In  Hoskins  v.  Amos,  78  ]\liss.  980,  29  South. 
828,  where  the  appellants  were  remaiiidermen  under  the  will 
of  Edmund  Hatch,  and  the  life  tenant,  under  a  decree  of  the 
vice-chancery  court,  had  conveyed  the  property  in  fee  to  Wel- 
born,  under  whom  appellees  there  claimed,  the  appellants  were 
held  not  barred  of  remedy,  although  the  appellees  had  he^m 
in  possession  more  than  forty  years,  and  the  appellants  had 
reached  majority,  and  had  suffered  more  than  tliirty  years 
to  pass  without  making  complaint.  It  was  hold  that  the  re- 
maindermen were  not  required  to  make  any  move  until  their 
right  of  possession  came  into  existence.  Under  our  statut< , 
a  tenant  in  remainder  cannot  bring  suit  for  partition,  nor 
would  ejectment  lie  until  his  right  of  possession  accrued. 
Eeversed   and   remanded. 

Counsel  for  appellees  filed  a  suggestion  of  error,  to  which  re- 
sponse was  made  as  follows  by 
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WIIITEFIELD,  C.  J.  Owing  to  the  great  regard  we  have 
for  any  views  seriously  urged  by  the  learned  counsel  for 
appellee,  we  will  make  response  to  the  suggestion  of  error 
filed  in  this  case.  The  distinction  between  disaffirming 
a  contract  by  a  minor  and  bringing  an  action  at  law  by 
a  remainderman  during  the  existence  of  a  life  estate  is, 
of  course,  clear;  but  learned  counsel  is  mistaken  in  assert- 
ing that  the  American  doctrine  is  that  the  minor  must, 
in  all  cases,  disaffirm  the  executed  contract  in  a  reason- 
able time  after  reaching  majority,  though  that  rea5;onable  time 
be  short  of  the  period  which  would  bar  the  action  under  tlie 
'''***  statute  of  limitations.  He  relics  chiefly  on  the  case  of 
Long  V.  Williams,  74  Ind.  119,  but  that  case  merely  rean- 
nounces  the  doctrine  of  Law  v.  Long,  41  Ind.  5S6,  and  Scran- 
ton  V.  Stewart,  52  Ind.  68,  and  all  three  of  these  cases  are 
impliedly,  if  not  expressly,  overruled  by  Sims  v.  Bardoner,  86 
Ind.  94,  44  Am.  Rep.  263 ;  and  they  are  also  clearly  in  con- 
flict with  the  doctrine  announced  by  the  supreme  court  of  the 
United  States  in  Sims  v.  Everhart^  102  V.  S.  300.  All  this 
will  clearly  appear  if  learned  counsel  will  carefully  examine 
the  note  to  Sims  v.  Bardoner,  re-reported  in  44  Am.  Rep.  273. 
In  that  note  the  learned  editor  says  at  page  273 :  "It  is  true 
that  the  decisions  respecting  the  disaffirmance  of  an  infant's 
deed  are  not  in  entire  harmony  with  each  other.  While  it  is 
gencrallv  agreed  that  the  infant,  to  avoid  it,  must  disaffirm  it 
within  a  reasonable  time  after  his  majority  is  attained,  they 
differ  as  to  what  constitutes  disaffirmance,  and  as  to  the  effect 
of  more  silence.  Where  there  is  nothing  more  than  silence, 
many  cases  hold  that  an  infant's  deed  may  be  avoided  at  any 
time  after  his  reaching  majority  until  he  is  barred  by  the  stat- 
ute of  limitations,  and  that  silent  acquiescence  for  any  period 
less  than  the  period  of  limitation  is  not  a  bar.  Such  was.  in 
eff'ect,  the  ruling  in  Irvine  v.  Irvine,  9  Wall.  627.  See,  also. 
Front  V.  Wiley,  28  Mich.  164,  a  well-considered  case,  and  Drake's 
Lessee  v.  Ramsey,  5  Ohio,  251.  But,  on  the  other  hand,  there 
appears  to  be  a  greater  number  of  cases  which  hold  that  siUnice 
during  a  much  less  period  of  time  will  be  held  to  be  a  conlirnia- 
tion  of  the  voidable  deed.  But  these  cases  either  rely  u{»on 
Holmes  v.  Blogg,  8  Taunt.  508  (which  was  not  a  case 
of  an  infant's  deed),  or  subsequent  cases  decided  on  its  author- 
ity, or  they  are  r(^sted  in  part  upon  other  circumstances  than 
mere  silent  acquiescence,  such  as  stiinding  by  without  speaking 
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Avhilc  the  grmitco  has  made  valuable  improvcinonff:,  or  making 
use  of  the  consideration  for  the  deed.  The  preponderance  of 
authority  is  that  in  deeds  executed  by  infants  mere  inertness 
or  silence,  continued  for  a  period  less  '''*'*  than  that  prescribed 
by  the  statute  of  limitations,  unless  accompanied  by  afiirma- 
tive  acts  manifesting  an  intention  to  assent  to  the  conveyance, 
will  not  bar  the  infant's  right  to  avoid  the  deed;  and  those 
confirmatory  acts  must  be  voluntary."  It  thus  is  clearly  shown 
that  the  true  doctrine  is,  and  that  the  preponderance  of  au- 
thority is,  that  in  deeds  executed  by  infants  mere  silence  con- 
tinued for  a  period  less  than  that  prescribed  by  the  statute  of 
limitations,  unless  accompanied  by  conduct  that  would  estop, 
will  not  bar  an  infant's  right  to  avoid  the  deed.  It  may  be 
true  that  a  majority  of  cases  carelessly  state  the  case  as  coun- 
sel puts  it;  but,  as  shown  in  the  quotation  above,  these  cases 
relied  upon  Holmes  v.  Blogg — a  wholly  false  basis,  since  it  was 
not  the  case  of  an  infant's  deed  at  all — or  depend  upon  con- 
duct upon  the  part  of  the  infant  which  would  work  an  estoppel 
on  him.  In  this  case  there  is  no  evidence  whatever  to  show 
anything  on  the  part  of  this  minor  beyond  mere  silence.  She 
was  almost  the  whole  of  the  time  out  of  the  state,  having  done 
nothing  affirmatively,  having  not  bound  herself  by  any  positive 
conduct  which  would  work  an  estoppel.  She  had  the  full  time 
fixed  by  the  statute  of  limitations  after  majority  within  which 
to  disaflirm.  This  is  well  sfttlcd  in  our  state  by  Wallace  v. 
Latham,  52  ^fiss.  291;  Brantly  v.  Wolf,  GO  Miss.  420;  Allen  v. 
Poole,  54  Miss.  323. 

Learned  counsel  is  also  mistaken  in  saying  that  there  is  no 
evidence  showing  that  Busby  was  trustee.  The  recitals  in  the 
instruments  of  record  show  this  with  sufficient  clearness  and 
distinctness. 

Overruled. 


An  Tvfaiit'x  JJight  to  Disaffirm  his  deed  nuist  be  exorcised  within 
n  reasonable  time  after  he  becomes  of  ajje:  Dolph  v.  Hand,  156  Pa.  St. 
91,  36  Am.  St.  Rep.  25,  27  Atl.  114;  Searcy  v.  Hunter,  81  Tex.  644.  -26 
Am.  St.  Eep.  837,  17  S.  W.  372.  As  to  what  is  a  reasonable  time 
depends  largely  upon  the  circumstances  of  each  particular  case,  and. 
at  all  events,  should  not  exceed  the  period  prescribed  by  the  statute/ 
of  limitations  within  which  an  action  may  be  brought  to  recover  the 
land,  but  many  authorities  allow  that  lenfrth  of  time:  See  the  mono- 
graphic note  to  Craig  v.  Van  Bebber,  18  Am.  St.  Eep.  671-677.  Re- 
specting an  infant's  right  of  disaffirmance  in  general,  see  United 
States  Investment  Co.  v.  Ulrickson,  84  Minn.  14.  86  N.  W.  613,  87 
Am.  St.  Eep.  326,  and  cases  cited  in  the  cross-reference  note  thereto. 
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LUM  V.   FAUXTLEROY. 

[80  Miss.  757,  32  South.  290.J 

JUDGMENT  in  Another  State— Eight  to  Impeach  Considera- 
tion of, — A  contract  deemed  by  our  civil  and  criminal  laws  immoral, 
and  -n-hieh  the  courts  of  this  state  are  prohibited  from  enforcing,  i'? 
not  Sanctified  and  purged  of  its  illegality  by  a  judgment  rendert^d 
thereon  in  another  state  against  a  citizen  of  this  state  sued  and 
served  with  process  on  being  found  temporarily  in  the  jurisdiction  of 
the  court,  so  that  in  a  suit  here  on  such  judgment  the  illegal  character 
of  the  cause  cannot  be  inquired  into.      (p.  U20.) 

Action  by  Fauntleroy  against  Lum  on  a  judgment  recov- 
ered against  him  in  Missouri.  The  debt  out  of  which  such 
judgment  grew  was  a  gambling  contract.  The  controversy  w;is 
submitted  to  arbitration.  The  suit  in  Missouri  was  based  on 
an  award  of  the  arbitrators,  and  the  court  of  that  state  refn^^ml 
to  go  behind  the  award  and  rendered  judgment  against  ilie 
defendant.  He  in  this  action  pleaded  against  the  judgment 
the  immoral  contract  on  which  it  was  based,  but  the  trial 
court  disregarding  the  plea,  gave  judgment  for  the  plaintiff, 
from   which   the   defendant   appealed. 

Catchings  &  Catchings,  for  the  appellant. 

McLaurin,  Armistead  &  Brien,  for  the  appellee. 

7«a  TERRAL,  J.  Until  the  supreme  court  of  the  Uiiitr-d 
States  shall  expressly  so  declare  we  will  not  hold  that  a  con- 
tract condemned  by  our  civil  and  criminal  laws  as  immoral, 
and  which  the  courts  of  this  state  are  prohibited  from  enfoTc- 
ing,  is  sanctified  and  ]mrged  of  its  legality  by  a  judgment  rm.- 
dered  in  another  state  against  a  citizen  of  this  state,  sued  and 
served  with  process  on  being  found  temporarily  in  tlie  juris- 
diction of  the  court,  so  that  in  a  suit  hero  on  such  judu'iiirnt 
the  illegal  character  of  the  cause  of  action  may  not  bo  inquired 
into.  There  are  decisions  of  the  supreme  court  which  set-m  to 
hold  that  it  is  not  allowable  to  go  beliind  the  judgment  for 
the  purpose  of  examining  into  the  validity  of  the  claim.  Imt 
we  are  unwilling  to  believe  that  it  will  ever  be  held  that  a  con  it 
is  precluded  by  the  constitution  of  the  United  States  from  n-- 
certajning  whether  the  claim  on  which  a  judgment  is  rendered 
in  another  state  is  such  a  one  as  the  courts  of  the  state  in 
which  suit  on  the  judgment  is  brought,  on  grounds  of  puhlir 
policy,  are  expressly  prohibited  from  enforcing.  If  this  I)e 
law,  all  that  is  nece&sary  tx)  free  the  most  corrupt  transaction 
from  all  objection  is  to  obtain  service  on  a  party  and  o;,t 
judgment  in  another  state,  and  then  come  into  a  court  of  tliis 
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state  and  obtain  judgment,  by  virtue  of  article  4,  section  1, 
constitution  of  the  United  States  and  the  act  of  '^"*  Congress 
in  pursuance  of  it.  It  is  true  the  suit  in  Missouri  was  on  an 
award  of  arbitrators,  but  the  matter  submitted  as  averred  by 
the  plea,  was  a  chiim  based  on  a  gambling  contract  in  "fu- 
tures," and  the  illegality  of  the  transaction  was  not  involved 
in  the  submission,  and,  therefore,  was  not,  if  it  could  be,  con- 
cluded by  the  award.  The  second  replication  to  the  plea  of 
defendant  does  not  controvert  the  allegation  of  the  plea  as  to 
its  averment  that  the  illegality  of  the  transaction  was  not 
involved  in  the  arbitration,  ani'  we  interpret  this  replication 
as  merely  intended  to  invoke  the  constitution  of  the  United 
States  as  precluding  inquiry  into  the  nature  of  the  cause  of 
action  on  which  judgment  was  rendered.  This  question  had 
been  raised  by  the  demurrer  to  the  plea,  w^hich  the  court  over- 
ruled, and  the  second  replication  was  no  more  than  calling  in 
question  at  a  later  stage  of  the  case  the  correctness  of  the 
former  ruling.  We  approve  the  former  ruling,  believing  that 
the  plea  presents  a  bar  to  the  action. 
Reversed  and  remanded. 


Foreign  Judgment.— The  validity  of  the  contract  upon  which  a 
.iudgment  is  rendered  in  a  dster  state  is  established  by  such  judg- 
ment, so  it  is  held,  in  Vaught  v.  Meador,  99  Va.  569,  86' Am.  St.  Rep. 
908,  39  S.  E.  225,  and  cannot  afterward  be  questionedL 


LEARNED  V.  OGDEN. 

[80  Miss.  769,  32  South.  278.] 

WASTE.— A  Cutting  Down  of  Trees  by  a  Life  Tenant  for 
Mere  Profit  is  waste,      (p.    623.) 

WASTE.— A  Tenant  by  the  Curtesy  by  cutting  down  trees  for 
sale    commits    waste.      (p.    (J2;5.) 

WASTE— Actions  by  Reversioners  for.— The  felling  of  trees  by 
a  tenant  for  life,  or  years,  for  the  purpose  of  selling  them,  is  an  in- 
jury to  the  inheritance,  for  which  the  reversioners  have  their  ap- 
propriate  action,      (p.   623.) 

WASTE— Extent  of  Reversioner's  Right  to  Recover  for.— 
Trees  when  felled  or  separated  from  the  soil,  and  cut  for  profit.  Vie- 
come  personal  property,  in  which  the  tenant  in  possession  has  no  in- 
terest, and  the  reversioner  may  maintain  his  action  for  the  posses- 
sion of  the  property,  or  for  damages  in  the  same  manner,  and  with 
like  effect,  as  if  he  were  the  owner  of  the  estate  in  pos.session.  (p. 
623.) 
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REVERSIONEE— Life  Tenant  Cannot  Bind.— A  tenant  bv 
the  curtesy  in  possession  has  no  authority  to  represent  the 
reversioner,  or  to  bind  him  in  any  manner  whatever.  A  &ale  of 
trees  made  by   such  tenant   is,   therefore,  void.      (p.   623.) 

STATUTE  OF  LIMITATIONS  Against  One  of  the  Several 
Plaintiffs. — Where  the  action  is  joint,  there  can  be  no  recovery  of  any 
part  of  a  cause  of  action  which  is  barred  by  the  statute  of  limita- 
tions   against    any    of    the    plaintiffs,      (p.    623.) 

EVIDENCE— Erroneous  Admission  of— When  not  Cured  by 
Instructions. — Though  there  is  an  instruction  confining  plaintiff's 
right  to  recover  to  certain  wrongs  done  to  him,  yet  if  the  court  has 
admitted  evidence  of  other  wrongs  and  trespasses  which  the  jury 
appear  to  have  considered,  the  judgment  must  be  reversed,      (p.  624.) 

EVIDENCE.— Sawmill  Books  of  the  defendant  furnish  no 
evidence  to  determine  his  liability  in  an  action  of  waste  for  cutting 
timber,      (p.   624.) 

EVIDENCE— When  Insufficient.— To  Sustain  a  Recovery  by 
the  Plaintiff  in  an  Action  for  Waste,  the  evidence  should  show,  with 
reasonable  certainty,  what  trees  were  severed  by  the  defendant  or 
his  servants,  or  that  injury  was  done  by  him  or  them  to  the  plain- 
tiff's inheritance  during  the  period  for  which  the  bar  of  the  statute 
of  limitations  does  not  apply,      (p.   624.) 

REVERSIONERS  and  Life  Tenants.— The  fact  that  a  life  ten- 
ant should  have  protected  the  inheritance  from  injury,  and  might 
have  sued  for  injury  done,  cannot  impair  the  rights  of  action  of 
the   reversioners,      (p.   625.) 

INFANTS— Statute  of  Limitations  Against  is  not  Brought  into 
Action  by  the  Neglect  of  Their  Guardian.— The  fact  that  the  lifp 
tenant  became  the  guardian  of  minor  reversioners  could  not  put  the 
statute  of  limitations  into  operation,  ffo  as  to  affect  their  right  of 
action  for  waste.  It  is  only  when  the  legal  title  to  property  is  in  a 
guardian  that  the  statute  of  limitations  begins  to  run.      (p.  625.) 

Ernest  E.  Brown  and  Green  &  Green,  for  the  appellant. 

Smith,  Hirsh  &  Landau  and  Pintard  &  Ratcliff,  for  the  ap- 
pellees. 

^^«  TERRAL,  J.  In  1878  Elizabeth  Ogden  departed  thi.^ 
life  intestate,  seised  of  Black  Creek  plantation,  containinrr 
more  than  2,200  acres  of  land,  lying  north  of  Coles  creek,  and 
near  the  Mississippi  river,  in  Jefferson  county.  She  left  sur- 
viving her  her  husband,  W.  F.  Ogden,  Sr.,  who  was  entitled  to 
a  life  estate  in  said  lands  as  tenant  by  the  curtesy,  and  who 
died  in  1899,  and  six  children,  entitled  to  said  estate  in  rever- 
sion. Two  of  said  children  died  in  infancy,  leaving  the  four 
others  to  inherit  their  interest  in  said  lands.  The  four  eliii- 
dren  of  Mrs.  Elizabeth  Ogdon,  in  June,  1900,  brought  suit 
against  appellant.  Learned,  for  trespass  on  the  said  Black 
Creek  plantation  in  cutting,  felling,  removing,  and  destroyingr 
between  January  1,  1879,  and  the  conimencenient  of  this  suit 
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30,000  cypress  trees  standing  and  growing  upon  said  land,  of 
the  value  of  $2.50  per  '''^"  tree,  aggregating  $75,000,  to  the 
great  injury  of  their  inheritance.  They  recovered  a  verdict 
of  $68,267.92.  Upon  a  motion  hy  appellant  for  a  new  trial 
the  court  required  appellees  to  remit  one-half  the  amount  of 
said  verdict,  and  thereupon  entered  a  judgment  against  appel- 
lant for  $34,133.96,  and  from  that  judgment  Learned  appeals. 

As  a  new  trial  must  be  granted,  it  will  be  unnecessary  to 
notice  in  detail  the  pleadings  or  the  evidence.  While  the  law 
of  waste,  as  established  in  England'  is  modified  by  its  trans- 
plantation to  this  country  to  suit  the  conditions  of  a  new  and 
uncleared  country,  and  to  allow  a  tenant  for  life  to  open  wild 
lands  for  necessary  cultivation  or  to  cliange  the  course  of  agri- 
culture without  being  liable  for  waste,  yet  the  cutting  down  of 
trees  for  his  mere  profit  is  here,  as  there,  considered  waste. 
A  tenant  by  the  curtes}',  as  an  incident  in  his  estate,  may  take 
reasonable  estovers  of  all  kinds,  and  he  may  cut  timber  to  pay 
taxes,  or  to  improve  the  land,  and  when  so  cut  it  belongs  to  the 
tenant,  and  not  to  the  reversioner.  But  the  cutting  down  by 
the  tenant  of  trees  for  sale  is  waste,  and  the  felling  of  trees  by 
the  tenant  or  others  for  a  sale  of  them  is  an  injury  to  the  in- 
heritance, for  which  the  reversioners  have  their  appropriate 
action.  Trees,  when  felled,  or  severed  from  the  soil,  become 
personal  property,  in  which  tlie  tenant  in  possa^sion  has  no 
interest  when  cut  for  profit;  and  the  reversioner  may  maintain 
his  action  for  the  possession  of  the  property,  or  for  damages 
therefor,  in  the  same  manner  and  witli  like  effect  as  if  he  were 
the  owner  of  the  estate  in  possession.  A  tenant  by  the  curtesy 
in  possession  has  no  authority,  as  such,  to  represent  the  rever- 
sioner, or  to  bind  him  or  his  estate  in  any  manner  whatever: 
Notes  to  Allen  v.  DeGroodt,  14  Am.  St.  Rep.  628  et  seq. ; 
notes  to  Miles  v.  Miles,  64  Am.  Dec.  367  et  seq. ;  4  Kent's 
Commentaries,  74  et  seq.  From  these  views  of  the  subject  it 
results  that  the  sale  of  the  cypress  trees  growing  on  Black 
Creek  plantation  by  W.  F.  Ogden,  Sr.,  the  life  '**"  tenant,  to 
the  defendant  Learned,  of  date  February  8,  1881  was  in  every 
respect  void  and  of  no  force  whatever. 

As  the  action  of  the  plaintiffs  hclow  is  a  joint  action,  we 
think  the  court  correctly  ruled  that  the  plaintiffs  were  entitled 
to  recover  only  for  the  injury  to  their  inheritance  inflicted 
upon  it  by  the  defendant  prior  to  the  eighteenth  day  of  January, 
1888,  when  the  eldest  of  the  plaintiffs  became  twenty-one  years 
old,  because  it  is  perfectly  manifest  that  for  all  injuries  done 
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io  the  inheritance  since  the  eighteenth  day  of  January,  1888, 
tlio  plaintiffs  are  barred  of  all  recovery  by  the  st<itute  of  limi- 
tations relating  to  actions.  A  consideration  of  the  record  dis- 
closes the  fact  that  the  evidence  of  the  felling  of  trees  npon 
Black  Creek  plantation  was  not  confined  to  proof  of  the  in- 
juries inflicted  by  Learned  between  February  18,  1881 — when 
it  may  be  assumed,  if  specific  proof  justified  it,  that  Learned 
commenced  cutting  timber  upon  the  said  lands — and  January 
18,  1888.  as  to  all  trespas«es  after  which  time  plaintifTs  were 
barred  of  remedy  against  him;  but  said  evidence  extended  to 
any  and  all  injuries  done  by  any  and  all  persons  prior  to  Feb- 
ruary, 1881,  and  since  January  18,  1888.  agcregating  nianv 
years  of  trespass  upon  said  plantation,  for  which  Learned  was 
not  liable  in  this  suit.  The  court,  in  its  instructions,  cor- 
rectly confined  plaintifi^s  to  a  recovery  for  wrongs  done  by 
Learned  or  his  servants  to  their  inheritance  after  February  8, 
1881,  for  there  is  no  pretense  upon  the  evidence  that  he  tres- 
passed upon  Black  Creek  plantation  1)ofore  that  time,  and 
before  January  18,  1888.  when  the  eldest  of  the  plaintiffs  came 
of  age,  as  all  trespas^-^s  committed  by  him  since  said  time 
are  barred.  And  yet  evidence  of  trespasses  committed  before 
February  8,  1881,  and  since  January  18,  1888,  was  freely  and 
abundantly  submittc-d  to  the  jury,  to  the  great  detriment  of 
the  defendant.  Wliile  the  instructions  put  a  proper  limit  upon 
the  period  during  which  plaintifTs  could  recover,  the  evidence 
relating  to  the  cutting  of  the  trees  upon  the  lands  to  whicli 
plaintiffs  were  entitled  in  reversion  extended  ''^^  to  trespa-sr-s 
manifestly  committed  during  a  course  of  many  years  before 
and  after  tlie  time  for  which  defendant  was  liable  to  plaintiffs 
in  this  action,  and  for  which  it  is  evident  from  the  record 
that  tlie  defendant  is  not  liable  in  this  action.  The  sawmill 
books  of  Learned  furnished  no  evidence  to  determine  his  lia- 
f>ihtv  in  tliis  suit,  and  were  not  admisr^iblc  in  evidence,  and  tlie 
stumps  of  trff'S  counted  by  "NIcGraw  and  tlic  Taylors  in  nowise 
tended  to  fix  tlie  number  of  trees  cut  by  Learned,  or  his  ser- 
vants under  his  direction,  during  the  period  for  wliich  he  mav 
be  made  responsible  in  tliis  suit.  In  order  that  plaintift's  may 
liave  a  recovery  fr<nn  the  defendant,  it  is  nece>.-ary  for  them 
to  show  with  reasonable  certainty  what  trees  were  severed 
bv  him  or  his  servants  from  the  soil,  or  what  other  injury  was 
done  bv  him  or  his  servants  to  tlieir  inheritanee,  during  the 
period  for  which  the  bar  of  the  =t;iiute  does  not  apply.     The 
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sum  here  recovered  is  largely  in  excess  of  any  sum  justified 
by  the   evidence. 

The  fact  that  Ogden,  the  life  tenant,  should  have  protected 
the  inheritance  from  injury,  and  might  have  sued  for  the  in- 
juries of  others  thereto,  does  not  affect  their  right  of  action. 
Nor  docs  his  becoming  the  guardian  of  his  minor  children  put 
the  statute  of  limitations  into  operation  so  as  to  affect  tlieir 
right  of  action,  for  it  is  only  where  the  legal  title  to  the  prop- 
erty is  in  the  guardian  that  the  statute  of  limitations  begins  to 
run.     The  legal  title  here  was  in  the  plaintiffs. 

The  verdict  and  judgment  are  contrary  to  the  law  and  the 
evidence,  and  must  be  reversed. 

Reversed  and  remanded. 


A  Life  Tenant  May  Cvt  Timber  for  firewood,  and  for  the  repair  of 
buildings:  Calvert  v.  Eice,  91  Ky.  533,  34  Am.  St.  Kep.  240,  16  S.  W. 
351.  But  if  he  cuts  and  sells  it,  he  is  guilty  of  waste:  Clemence  v. 
Steere,  1  R.  I.  272,  53  Am.  Dec.  621.  Growing  timber,  on  being  cut 
down,  becomes  personal  property:  Emerson  v.  Shores,  95  Me.  237,  85 
Am.  St.  Bep.  404,  49  Atl.  1051. 


FEWELL  V.   AMERICAN    SURETY   COMPANY. 

[80  Miss.  782,  28  South.  755.] 

ASSIGNMENT  of  Contract  with  the  National  Government.— 
The  primary  purpose  of  the  provision  of  the  Kevised  Statutes  of  the 
United  States,  forbidding  the  assignment  of  contracts,  is  to  protect 
the  government,  and  such  provision  cannot  be  relied  upon  for  the 
protection  of  others  into  whose  possession  moneys  have  come  as  the 
result  of   such   an   assignment,      (p.    628.) 

GARNISHMENT  Cannot  be  Maintained  Against  a  Partnership 
for  a  debt  due  by  one  of  the  partners,      (p.  628.) 

PARTNERSHIP.— The  Usual  Test  of  partnership  as  between 
tlie  parties  in  a  joint  adventure  is  the  intent  to  become  partners, 
(p.   628.) 

A  PARTNERSHIP  is  not  Created  Between  Several  Creditors  of 
a  Contractor  by  a  written  agreement  looking  to  the  carrying  out  of 
a   contract  for  their  benefit,      (p.   629.) 

GARNISHMENT— What  Subject  to.— A  Joint  Debt— that  is, 
indebtedness  due  to  the  defendant  and  another  or  others— may  be 
garnishe<l.  This  rule  does  not  apply  to  debts  due  to  a  partnership 
of  which   the  defendant  was   a   member,      (p.   630.) 

ON  THE  GARNISHMENT  of  a  Joint  Debt  Due  to  the  Defend- 
ant and  Others,  the  courts  of  Mississippi,  under  the  code  of  that  state, 
may  take  measures  to  ascertain  and  make  certain  the  share  which  ia 
due  to  him.      (p.   631.) 

Am.    St.    Rep.,   Vol.   92—40 


62io  American  State  Reports,  Vol.  92.  [Mi^s. 

Fewell  &  Son,  for  the  appellants. 

Miller  &  Baskin  and  Alexander  &  Alexander,  for  the  ap- 
pellees. 

^««  BRAME,  S.  J.  In  1896  Stowell  &  Co.  entered  into  a 
contract  with  the  United  States  to  erect  a  public  building  at 
Meridian,  Mii^sissippi.  They  o-ave  bond  conditioned  for  the 
performance  of  tlie  contract,  with  the  American  Surety  Com- 
pany as  surety.  Said  contractors  being  largely  in  debt,  and 
not  being  able  to  complete  the  building,  on  June  30,  1897.  en- 
tered into  a  written  agreement  with  certain  of  their  creditors 
looking  to  the  carrying  out  of  the  contract  for  the  benefit  of 
the  latter.  The  parties  sigiiing  this  agreement,  besides  the 
contractors,  were  the  American  Terra  Cotta  and  Ceramic  Com- 
pany, E.  E.  Brainard,  Michael  D.  Flavin,  and  the  Allen  Cor- 
nice Works,  creditors  and  subcontractors.  The  Citizens'  Sav- 
ings Bank  of  Meridian,  another  creditor,  signed  also,  and  so 
did  the  American  Surety  Company. 

This  agreement  recited  the  attitude  and  relation  of  the 
parties,  and  the  inability  of  the  contractors  to  proceed  further, 
and  it  was  stipulated  therein  that  Street  and  Herzog,  styled  a 
committee,  should  take  charge  of  the  work,  provide  the  nec- 
essary labor  and  material,  and  complete  the  building.  It  was 
further  agreed  that  Stowell  &  Co.  were  from  tliat  time  to  have 
only  a  nominal  connection  with  the  contract,  but  that  if  nec- 
essary they  were  to  sign  all  vouchers  required  by  the  govern- 
ment, and  that  the  committee.  Street  and  Herzog,  should  re- 
ceive all  moneys  on  such  vouchers,  and,  after  defra3nng  ex- 
penses, distribute  the  same  pro  rata  among  the  above  named 
creditors  of  Stowell  &  Co.  The  agreement  also  provided  for 
pro  rata  advances  to  be  made  by  these  creditors  in  order  to  com- 
plete ''"**  the  work.  Pursuant  to  the  agreement,  the  com- 
mittee completed  the  building,  and  it  was  accepted  by  the  gov- 
ernment, and  a  voucher  for  ten  thousand  dollars  was  issued 
the^refor,  and  the  money  was  collec-ted  thereon.  In  some  way 
not  clearly  explained  in  the  record,  appellees,  the  said  Citi- 
zens' Savings  Bank  and  Gix)rge  M.  Hodges,  came  into  posses- 
sion of  this  money,  and,  with  full  notice  of  the  rights  of  all 
concerned,  the  said  garnisliees  appropriated  the  money  or  ap- 
plied it  to  the  indebtedness  of  the  bank  in  violation  of  the 
rights  of  the  other  creditors  under  said  agreement.  In  De- 
cember, 1898,  Fewell  et  al.,  appellants,  creditors  of  said  other 
parties^  sued  out    an    attachment    for    one    thousand    dollars 
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against  thein,  and,  as  we  understand,  against  the  Amerirnn 
Surety  Company;  at  the  same  time  a  garnislimont  was  issut  rl 
against  Hodges,  the  Citizens'  Savings  Bank,  and  others.  'I'!ie 
record  is  not  explicit  as  to  who  the  several  defendants  were, 
or  who  was  garnished  (by  agreement  of  counsel  tlie  original 
proceedings  being  omitted  from  the  transcript),  and  the  ea-e 
being  brought  to  this  court  on  an  issue  made  as  to  two  of 
the  garnishees.  Plaintiffs  in  attachment  liaving  obtained 
judgment  against  the  defendants,  and  the  garnishees,  Hodg'  -, 
and  Citizens'  Savings  Bank,  having  filed  separate  answers 
denying  indebtedness  to  the  defendants,  the  plaintiffs  traversed 
these  answers,  setting  out  in  a  brief  way  tlie  above  facts  as  to 
the  collection  and  conversion  of  the  money  and  averring  tliat 
each  of  the  garnishees  was  indebted  to  defendants.  The  gar- 
nishees demurred  to  the  traverses,  and  moved  to  strike  the  same 
from  tlie  files  on  various  grounds  assigned,  the  substance  of 
which  was  that  the  assignment  of  the  government  contract  was 
void,  that  the  indebtedness  was  not  such  as  could  he  re^iched  by 
garnishment,  and  that  the  traverse  was  vague  and  insutftcient. 
This  was  in  July,  1899.  The  record  does  not  show  any  dispo- 
sition of  the  demurrers  or  the  motions  to  strike  out  at  that  time. 
Thereupon  the  plaintiffs  ])resented  an  amended  traverse,  aver- 
ring at  length  and  with  more  particularity  the  facts  above 
stated  as  to  the  government  contract,  the  agreement  of  June 
''"'■  30,  1897,  the  completion  of  the  building,  and  the  collec- 
tion and  conversion  of  the  money  by  the  garnishees.  Hodgi-s 
and  Citizens'  Savings  Bank.  The  record  does  not  distiucrly 
show  the  date  of  presenting  this  amended  traverse,  or  that 
it  was  filed.  But  the  garnishees  demurred  to  it  and  moved 
to  strike  out  the  same  on  the  grounds  substantially  as  above 
stated,  and  an  additional  ground  of  the  motion  was  that  the 
amended  traverse  was  filed  without  leave  of  court.  At  tlie 
January  term,  1900,  the  record  shows  that  the  motion  to  strike 
out  the  original  traverses,  and  the  demurrers  thereto  c^ime  on 
to  be  heard,  and  were  sustained,  and  that  thereupon  the  motion 
of  the  plaintiffs  to  file  tlieir  amended  traverse  was  ovcrrn U-d 
on  the  ground  that  the  same  presented  no  sufficient  respou-e 
to  the  answers  of  the  garnishees.  Plaintifi's  excepted  to  the 
action  of  the  court,  and  declined  to  plead  furtlier.  and  tlu  re- 
upon  judgment  final  was  rendered  in  favor  of  the  garnisht-t-s, 
from  which  plaintiffs  appeal. 

The  United  States  is  not  interested  in  this  litigation.     The 
contract  was  fully  executed  so  far  as  the  government  was  con- 
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cenicd.  Tlic  building  was  conijjlctod  and  paid  for,  and  this 
controversy  is  alone  between  the  parties  hereto  as  to  the  dis- 
position of  the  money  received  for  its  erection.  Therefore, 
sections  3737,  3477  of  tlie  United  States  Revised  Statutes,  re- 
lating to  assignments  of  contracts  made  with  the  governinent, 
have  no  application.  The  primary  purpose  of  these  statutes 
is  to  protect  the  government,  and  they  cannot  be  relied  upon 
for  protection  by  parties  situated  as  the  appellees  are:  Hood- 
man  V.  Xiblack,  102  U.  S.  556;  Bailey  v.  United  States,  109 
U.  S.  432,  3  Sup.  Ct.  Eep.  272;  Hobbs  v.  McLean,  117  U.  S. 
5G7,  6  Sup.  Ct.  Eep.  870;  Freedman's  Savings  Co.  v.  Slicpherd, 
127  U.  S.  494,  8  Sup.  Ct.  Eep.  1250;  Yorke  v.  Conde,  147 
N.  Y.  486,  42  N.  E.  193,  indirectly  approved  in  168  U.  S. 
G42,  18   Sup.   Ct.  Eep.  234. 

In  Howe  v.  Jolly,  68  Miss.  323,  8  South.  513,  it  was  held 
that  the  act  of  1886,  declaring  that  there  shall  be  no  property 
in  intoxicating  liquors  kept  for  sale  in  violation  of  law,  does 
not  apply  as  between  partners  in.  such  business  so  as  to  permit 
one  partner  to  '^''^'-^  convert  to  his  own  use  liquors  unlawfully 
kept  without  liability  to  his  copartner:  See,  also,  Gilliam  v. 
Bro\Mi,  43  Miss.  641.     The  principle  is  applicable  here. 

The  decision  in  Surety  Company  v.  United  States,  76  Miss. 
289,  24  South.  388,  where  the  transfer  or  assignment  involved 
here  was  held  void,  is  distinguishable.  In  that  case  the  gov- 
ernment, for  the  use  of  another  party,  was  suing  on  the  bond 
of  the  surety  company  to  enforce  compliance  with  the  contract. 
Being  a  party  to  the  suit,  brought  to  enforce  the  contract,  it 
was  in  a  position  to  successfully  urge  the  invalidity  of  the 
{issignmr'nt   imdcr   tlic   federal    statutes. 

The  solution  of  tlic  question  wliethor  tlio  indebtodnrss  alleged 
to  be  due  by  the  garnishees  to  tlie  defendants  is  subject  to  gar- 
nishment, has  given  us  considerable  difficulty.  The  garnishee 
Hodges  was  not  a  parly  to  the  agreement  of  June  30,  1897, 
under  which  Street  aiid  Herzog,  styled  a  committee,  were  to 
carry  out  tlie  contract  with  the  governinent,  complete  the  build- 
ing, collect  the  money,  and  pay  it  over  to  the  Citizens'  Savings 
Bank  and  other  creditors  of  Stowell  &  Co.,  and  hence  it  cannot 
be  claimed  that  he  was  a  partner  of  the  defendants,  or  of  any 
of  the  parties.  If  the  said  agreement  of  June  30th,  and  what 
M-as  done  undrr  it,  constituted  a  partnership,  then  it  is  plain 
that  the  garnishment  cannot  he  maintained,  certainly  as  to  the 
bank,  for  it  was  a  party  to  that  agreement.  It  is  well  settled 
that  garnishment,  being  a  legal  proceeding,  and  not  adapted  to 
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the  investigation  of  accounts,  cannot  be  maintained  against  a 
partnership  for  a  debt  due  by  one  or  more  of  the  partners: 
Williams  v.  Gage,  49  Miss.  777. 

But  we  do  not  regard  this  arrangement  of  the  several  cred- 
itors of  Stowell  &  Co.  as  a  partnership,  at  least  as  between 
the  parties.  It  was  but  a  single  venture,  an  agreement  made 
by  creditors  with  a  view  to  collecting  their  debts.  It  is  true 
that  trustees  were  selected,  and  expenses  were  to  be  incurred, 
and  the  money  collected  and  disbursed,  but  it  cannot  be  sup- 
posed that  the  parties,  represented  as  they  were  by  counsel,  in 
''^^  making  this  agreement,  ever  contemplated  forming  a  part- 
nership. As  between  the  parties,  in  a  joint  venture,  the  usual 
test  of  a  partnership  is  the  intent  of  the  persons  to  form  one. 
If  the  parties  do  not  intend  to  become  partners,  ordinarily  they 
cannot  be  considered  as  such:  17  Am,  &  Eng.  Ency.  of  Ijaw,  1st 
ed.,  pp.  833,  833,  and  authorities  cited.  No  rights  of  cred- 
itors or  third  persons  are  involved  here.  "We  regard  this,  as  the 
parties  themselves  did,  a  mere  venture  of  the  creditors  of  a 
common  debtor  having  in  view  the  carrying  out  of  a  contract, 
and  the  collection  of  their  debts.  No  partnership  was  con- 
templated, and  none  was  created;  the  parties  were  mere  joint 
creditors. 

The  contract  with  the  government  had  been  executed,  the 
work  had  been  done,  and  the  money  paid  over.  The  defend- 
ants severally  and  the  Citizens'  Savings  Bank  were  entitled 
to  their  respective  shares  of  the  same,  and  under  the  facts  set 
up  in  the  amended  traverse  we  think  an  action  could  have  been 
maintained  by  either  of  the  parties  for  the  recovery  of  the 
amount  due,  as  for  money  had  and  received,  or  in  assumpsit. 
This  being  true,  garnishiiient  is  maintainable  if  a  joint  debt — 
that  is,  an  indebtedness  due  to  the  defendant  and  another  or 
others,  can  be  subjected  by  that  process.  On  this  question  the 
authorities  are  very  much  divided,  "We  have  carefully  exam- 
ined all  those  cited,  and  some  others  developed  by  our  own 
research.  In  14  American  and  English  Encyclopedia  of  Law, 
second  edition,  page  798,  the  authorities  are  grouped,  and  the 
conclusion  of  the  text  is  that  such  a  debt  is  not  garnishable. 
But  a  careful  reading  of  the  decisions,  especially  in  view  of 
the  liberal  provisions  of  our  statutes,  convinces  us  that  the 
true  rule  is  announced  in  the  first  edition  of  the  Encyclopedia 
of  Law,  volume  8,  page  11G9,  where  it  is  said  that  a  joint  debt 
may  be  garnished.  The  authorities  in  support  of  the  proposi- 
tion are  collected  in  tlie  opinion  of  the  court  in  the  case  of 
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:^[oore  V.  Gilmorc,  3  6  Wash.  123,  58  Am.  St.  Rep.  20,  47  Pac. 
239.  and  wc  approve  that  dccison.  See,  also,  Fo^lcman  v. 
Shivdy,  4  Iiid.  App.  197,  51  Am.  St.  Kcp.  213,  30  X.  E.  909; 
and  '''**'*  Drake  on  Attachments,  572;  Piper  v.  Hanley,  48 
Vt.  479. 

A  number  of  the  decisions  cited  in  the  new  edition  of  the 
Encyclopedia  of  Law  as  being  in  opposition  to  the  right  to 
garnish  a  joint  debt  were  made  in  partnership  cases,  and 
licnce  they  are  not  applicable,  it  being,  we  believe,  universally 
<?onceded  that  garnishment  will  not  lie  in  such  cases  unless 
specially   authorized    by    statute. 

In  the  case  of  Kennedy  v.  Mcljellan,  76  Mich.  59S,  43  N". 
W.  641,  relied  upon  by  appellees,  it  was  held  that  a  judgment 
3n  a  garnishment  proceeding,  brought  to  subject  the  interest 
of  one  of  two  joint  payees  in  a  life  insurance  policy,  was  in- 
valid, and  the  case  is  cited  with  others  as  holding  that  a  joint 
•debt  may  not  be  garnished.  But  the  opinion  of  the  court  in 
that  case  was  rested  solely  upon  the  fact  that  the  other  payee 
had  not  been  brought  in  under  an  act  of  1885  authorizing  the 
interpleader  of  any  third  person  having  a  claim  to  the  prop- 
erty or  debt,  or  a  "part  thereof."  We  think  if  the  other  payee 
had  been  made  a  party,  the  garnishment  judgment  would  have 
been  upheld.  Therefore  the  case  is  as  we  view  it,  an  authority 
in  support  of  the  proposition  that  a  joint  judgment  may  be 
garnished  where  there  is  an  interpleader  statute  such  as  we 
have. 

Section  2143  of  our  Code  of  1892  provides  that  where  the 
garnishee,  before  or  after  final  judgment  against  him,  shall 
sliow  tliat  anotlier  person  claims  title  to  or  "an  interest  in  the 
debt."  or  property  due  from  him  or  in  his  hands,  the  court 
sliall  suspend  all  further  proceedings  and  summon  such  person, 
and  provision  is  made  for  protecting  his  intorosts.  This  being 
done,  it  is  impossible  by  the  garnishment  proceedings  to  preju- 
<lice  the  rights  of  such  joint  owner  or  to  put  him  in  a  worse 
attitude,  and  tlic  possibility  of  doing  this  is  the  reason  gener- 
ally assigned  against  the  proceeding  by  those  courts  which  hold 
that  a  joint  debt  is  not  garnisliable. 

It  is  true  as  argued  that  the  amount  of  tJie  indebtedness  due 
i^ch  of  the  several  defendants  is  uncertain,  and  that  there  may 
be  difficulty  in  fixing  it,  but  this  practical  difficulty  cannot  ^"^ 
affect  the  general  rule  or  control  the  jurisdiction.  Similar  ob- 
stacles are  encountered  in  many  actions  at  law.     If  the  ac- 
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counts  are  intricate,  the  court  may  direct  a  trial  by  referees 
under  section    743   of   the   Code. 

It  is  urged  against  the  garnishment  that  as  the  amount  is 
uncertain,  the  garnishees  could  not  know  what  amount  to  pay 
into  court.  If  the  right  of  paying  into  court  ever  affected  the 
question  we  are  considering,  we  do  not  think  it  does  so  now. 
As  a  condition  precedent  to  the  right  to  interpleading  a  third 
person,  the  Code  of  1880,  section  2449,  required  that  the  money 
should  be  paid  into  court,  but  this  was  changed  by  section  2143 
of  the  Code  of  1892,  and  now  the  requirement  does  not  exist, 
tliough  the  garnishee  may  pay  the  money  in,  if  he  so  desire, 
and  by  so  doing  be  relieved  from  all  further  liability  as  to  the 
sum  so  paid.  The  traverse  refers  to  Street  as  one  of  the  gar- 
nishees, though  he  is  not  a  party  to  this  appeal.  If,  as  argued, 
he  was  not  made  a  party  to  the  garnishment,  he  may  be  inter- 
pleaded. In  Kellogg  v.  Freeman,  50  Miss.  127,  it  was  said  that 
our  mode  of  interpleader  in  garnishment  cases  is  a  substitute  for 
the  remedy  by  interpleader  in  equity.  As  further  illustrating 
the  extended  powers  of  the  court  in  matters  of  procedure  un- 
der tlie  statute,  see  Morin  v.  Bailey,  55  Miss.  570;  Ilorton  v. 
Grant,  56  Miss.  404;  Dodds  v.  Gregory,  61  Miss.  351;  People's 
Bank  v.  Smith,  75  Miss.  753,  65  Am."'  St.  Eep.  618,  23  South. 
428.  In  this  connection  it  is  not  improper  to  consider  also 
sections  751  and  752  of  the  Code  of  1892,  providing  that  such 
and  so  many  verdicts  and  judgments,  joint,  separate  and  cross, 
as  may  be  necessary  to  effectuate  justice,  may  be  rendered  in 
the  same  case   in   actions   at  law. 

We  do  not  forget  that  garnishment  as  it  exists  with  us  is 
statutory,  and  is  in  the  main,  if  not  wholly,  a  legal  proceed- 
ing. But  it  is  remedial,  and  in  view  of  the  many  liberal  pro- 
visions of  our  statutes  as  to  procedure,  we  do  not  think  there 
is  occasion  for  confining  the  remedy  \nthin  narrow  and  tech- 
nical limits,  or  that  tliere  is  danger  of  causing  any  injusice 
or  embarrassment  to  third  persons  by  holding  that  a  joint  debt 
may  be  garnished.  '^""  It  is  easy  to  imagine  cases  in  which 
it  would  be  vitally  important  to  proceed  promptly  by  attacli- 
ment  and  garnishment,  in  order  to  subject  a  debt  or  personal 
property  of  the  defendant,  and  the  fact  that  anotlier  is  jointly 
interested  in  the  debt  or  property  is  not  in  our  opinion  ground 
for  denying  the  remedy  in  such  cases  and  compelling  a  resort 
to    a   court    of    equity. 

The  amended  traverse  of  the  answers,  tlioudi  somewhat  de- 
fective as  a  matter  of  pleading,  showed  a  substantial  right  to 
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proceed  against  the  garnishees,  and  it  was  error  not  to  allow 
the  same  to  be  filed. 

Judgment  reversed,  amended  traverse  allowed  to  be  filed, 
and  cause  remanded  for  further  proceedings  in  accordance  with 
this  opinion. 


TTw  Riffhls  and  Remedies  of  Parfncrfthip  creditors  are  considered  in 
the  monographic  note  to  Smith  v.  Smith,  43  Am.  St.  Rep.  364-380.  A 
judgment  creditor  of  a  firm  cannot  reach,  by  garnishment  proceed- 
ings, based  on  his'  judgment,  a  debt  due  to  an  individual  partner: 
Seigel  V.  Schueck,  167  111.  622,  59  Am.  St.  Eep.  309,  47  N.  E.  855. 
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CASE  V.  ESPENSCHIED. 

[169  Mo.  215,  69  S.  W.  276.] 

HUSBAND  AND  WIFE— Provision  for  Wife.— A  note  in  favor 
of  a  married  woman,  secured  by  deed  of  trust,  without  expressly  re- 
serving an  interest  in  her  husband,  is  presumed  to  be  a  provision  for 
her,  and  he  is  not  deemed  to  have  a  resulting  trust  therein,  simply 
because  he  furnished  the  money  for  which  the  note  was  given  in  pay- 
ment,     (p.   636.) 

HUSBAND  AND  WIFE.— Indorsement  in  Blank  by  the  wife, 
of  a  note  payable  to  her,  is  not  the  written  consent  required  by  statute 
for  the  transfer  thereof  to  her  husband,  or  for  the  passing  of  the 
title  to  a  third  person,  by  him.      (p.   636.) 

NEGOTIABLE  INSTRUMENTS— Blank  Indorsement  by  Wife 
Innocent  Purchasers.— The  blank  indorsement  by  the  wife  of  a  note 
payable  to  her,  and  its  possession  thereafter  by  her  husband,  do  not 
clothe  him  with  an  apparent  ownership  so  as  to  estop  her  from 
claiming  title  to  the  note,  as  against  an  innocent  third  person  to  whom 
her  husband  has  sold  or  pledged  it.      (p.  636.) 

Lyon  &  Swarts,  for  the  appellant. 

J.  M.  Holmes,  for  the  respondents. 

^^■^  MAESHALL,  J.  This  is  an  action  by  replevin,  with- 
out bond,  to  recover  a  note  for  six  thousand  dollars,  made  by 
Benjamin  F.  Lockhart  on  September  5,  1895,  to  the  order 
of  the  plaintiff,  and  secured  by  a  deed  of  trust,  in  her  favor, 
upon  a  certain  tract  of  land,  in  United  States  survey  No.  890, 
in  St.  Louis  county,  containing  seventy-eight  and  twenty-two 
hundredths  acres.  The  petition  is  in  the  usual  form,  and  the 
answer  is  a  general  denial. 

At  the  dose  of  the  case  the  trial  court,  apparently  ex  mero 
motu,  for  no  request  therefor  by  either  party  appears  in  the 
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record,  as  is  the  necessary  prerequisite  to  a  special  finding  of 
fact  under  section  695  of  the  Revised  Statutes  of  1899,  made 
the  following  special  finding  of  fact:  "I  find  as  a  fact  in  this 
case  that  the  note  in  controversy  was  never  the  property  of  the 
plaintiff,  and  therefore  find  for  the  defendant."  Thereupon, 
at  the  request  of  the  defendant,  the  court  decided  the  law  to 
be  that  under  the  pleadings  and  evidence  the  plaintiff  was  not 
entitled  to  recover.  From  this  judgment  the  plaintiff  ap- 
pealed, and  now  here  contends  that  there  is  no  evidence  what- 
ever to  support  the  finding  of  fact,  and  further  ^^'^  that  upon 
the  uncontradicted  evidence  in  the  case  tlie  plaintiff  is  entitled 
to  a  judgment  qa  a  matter  of  law. 

The  following  facts  appear  by  the  record  and  are  uncon- 
tradicted: 

1.  David  W.  Case,  the  husband  of  the  plaintiff,  was  largely 
engaged  in  the  building  business  in  St.  Louis,  o\vned  consider- 
able property,  and  prior  to  1897  was  supposed  to  be  quite  well 
off.  In  1893  he  caused  his  foreman,  Benjamin  F.  l>ockhart, 
to  buy  the  property  herein  referred  to  with  money  furnished 
by  Case,  and  to  take  the  title  in  Lockliart's  name.  Case  then 
improved  the  property,  by  building  a  new  barn,  reconstructing 
the  house,  building  a  pond  and  planting  fruit  trees  and  estab- 
lislied  it  as  his  summer  home. 

2.  On  Se])tember  5,  1895,  Case  caused  Ijockhart  to  make 
the  note,  and  with  his  wife  to  execute  the  deed  of  trust  in- 
volved herein,  and  to  deliver  them  to  him. 

•S.  Mrs.  Case  testifies  that  her  husband  brought  the  note 
and  deed  of  trust  to  her  and  gave  them  to  her,  saying  he  wanted 
to  make  provision  for  her  and  their  children;  that  the  in- 
drifscment  of  her  name  on  tlie  back  of  the  note  looks  like  her 
handwriting.  l)ut  she  has  no  recollection  of  having  written  it, 
and  if  she  did  so  it  must  have  been  done  at  her  husband's  in- 
stance, as  he  attended  to  all  their  business,  and  she  always 
signed  whatever  he  told  her  to;  that  after  keeping  the  note 
and  deed  of  trust  for  two  or  three  days  she  gave  tliem  to  her 
husband  to  be  by  liim  placed  in  his  lx)x  in  the  safe  deposit  com- 
pany's vaults  for  safekeeping,  and  that  she  supposed  they  were 
safely  there,  and  never  autliorized  her  Inisband  to  reduce  them 
to  liis  possession  or  to  use  thein  in  any  way,  and  never  knew 
they  were  not  so  placed  or  tliat  he  had  used  tliem  until  after 
his  disappearance  on  August  27,  1S98. 

4.  On  Septeiiil)er  20,  18!)5.  ('a>e  }ile(lg(>d  the  note  and  deed 
of  trust  to  the  Union  Trust  Company  to  secure  his  '""^^  note 
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for  four  thousand  dollars  then  given  the  trust  company  for  a 
loan  then  made  to  him.  The  trust  company  knew  that  the 
payee  named  in  the  collateral  note  and  deed  of  trust  was  the 
plaintiff,  and  that  she  was  the  wife  of  Case.  No  other  or  writ- 
ten authority  was  given  by  Mrs.  Case  to  her  husband  to  use 
the  note  or  deed  of  trust  for  his  benefit.  The  Union  Trust 
Company  carried  the  loan,  so  secured,  for  Case  until  January 
20.    1897. 

5.  On  January  20,  1897,  Fred  F.  Espenschied,  as  trustee  for 
the  Bircher  estate,  knowing  that  the  plaintiff  was  the  wife  of 
Case,  loaned  Case  five  thousand  dollars  and  took  his  note,  se- 
cured by  the  note  and  deed  of  trust  in  controversy  here  as  col- 
lateral security;  that  is,  he  paid  off  the  four  thousand  dollars 
Case  owed  the  Union  Trust  Company,  gave  Cnsc  eight  hundred 
and  fifty  dollars,  and  charged  one  hundred  and  fifty  dollars 
commissions.  So  the  matter  stood  when  Case  disappeared  in 
1898.  Espenschied  notified  the  plaintiff  of  his  intention  to 
foreclose  the  deed  of  trust.  Plaintiff  endeavored  to  obtain  an 
extension  of  time  so  as  to  save  something  for  herself  and  the 
children  out  of  the  property,  which  Lockhart  conveyed  to  her 
afler  her  husband  disappeared.  Failing  in  so  arranging  it, 
and  being  advised  that  she  had  title  to  the  note  and  deed  of 
trust,  she  instituted  this  suit  to  recover  the  note  and  deed  of 
trust. 

The  law  is  settled  in  this  state  that  when  a  husband  buys 
land  with  his  o^vn  money,  and  puts  the  title  in  his  wife  with- 
out expressly  reserving,  in  the  deed,  an  interest  in  himself,  the 
law  will  presume  ho  intended  it  as  a  provision  for  his  wife, 
and  he  will  not  be  deemed  to  have  a  resulting  trust  therein  be- 
cause he  furnished  the  money :  IJichardson  v.  Tvowry,  67  Mo. 
411;  Schuster  v.  Schuster,  9.3  l\ro.  438,  6  S.  W.  209-  Cilliland 
V.  Gilliland,  96  Mo.  522,  10  S.  W.  139;  Tliomas  v.  Thomas,  107 
Mo.  '^'^  459.  18  S.  W.  27;  Ilgenfrit;^  v.  Ugenfritz.  116  Mo. 
429,  22  S.  W.  786;  Curd  v.  Brown,  118  :\lo.  82,  49  S.  W.  990; 
First  Nat.  Bank  v.  Simpson,  152  Mo.  638,  54  S.  ^A^  506.  And 
the  same  is  true  where  he  causes  a  note  or  deed  of  trust  to  be 
executed  in  her  favor,  as  in  the  case  at  bar. 

After  so  making  provision  for  her,  the  property,  if  personal. 
became  her  separate  property  and  cannot  bo  reduced  in  j)os>(^- 
sion  by  the  husband  or  the  title  thereto  passed  to  a  tliird  person 
by  the  husband,  except  by  her  written  consent  as  provided  for 
by  section  4340  of  the  Revised   Statutes  of   1899.     The  mere 
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indorsement  in  blank  of  a  promissory  note  payable  to  her  by 
the  wife  is  not  such  written  consent  as  is  required  by  the  stat- 
ute: McGuire  v.  Allen,  108  Mo.  403,  18  S.  W.  282;  Hurt  v. 
Cook,  151  Mo.  416,  62  S.  W.  396,  reproducing  and  adopting  the 
opinion  of  the  Kansas  City  court  of  appeals  in  that  case;  Winn 
V.  Riley,  151  Mo.  61,  74  Am.  St.  Rep.  517,  52  S.  W.  27;  James 
V.  Groff,  157  Mo.  421,  57  S.  W.  1081. 

It  was  pointedly  shown  in  Hurt  v.  Cook,  151  Mo.  429,  52 
S.  "W.  396,  that  a  blank  indorsement  of  a  note  payable  to  a  mar- 
ried woman  does  not  clothe  the  husband  with  an  apparent  own- 
ership so  as  to  estop  the  woman  from  claiming  title  to  the  note 
as  against  an  innocent  third  person  to  whom  the  husband  has 
sold  or  pledged  the  note,  for  the  purchaser  or  pledgee  is  charged 
with  notice  of  the  statute  that  such  an  indorsement  confers  no 
authority  upon  the  husband  to  dispose  of  the  note,  and  that 
nothing  short  of  the  written  consent  prescribed  by  the  statute 
can  invest  the  husband  with  such  power. 

In  short,  it  is  impossible  to  distinguish  this  case  from  the 
case  of  Hurt  v.  Cook,  151  Mo.  416,  52  S.  W.  396.  In  fact,  this 
is  a  stronger  case  in  some  respects  in  favor  of  the  plaintiff  than 
was  the  Hurt  case.  In  the  Hurt  case  the  wife  was  permitted 
to  recover,  and  the  same  result  "must  be  reached  in  this  case. 

It  is  true,  this  is  an  action  at  law  in  which  the  trial  court 
has  found  the  facts  in  favor  of  the  defendants.  This  court  will 
treat  that  finding  as  it  would  the  verdict  of  a  jury.  But  even 
the  verdict  of  a  Jury  must  have  some  substantial  evidence  ^~* 
to  support  it.  Here  there  is  no  evidence  that  even  tends  to  sup- 
port the  finding  of  fact.  On  the  contrary,  the  uncontradicted 
facts  bring  the  case  clearly  within  the  rules  laid  do\Yn  in  the 
cases  herein  cited,  especially  Hurt  v.  Cook,  151  Mo.  416,  52 
S.  W.  396. 

For  these  reasons  the  judgment  of  the  circuit  court  is  re- 
versed and  the  cause  remanded,  to  be  proceeded  with  in  ac- 
cordance herewith. 

All  concur. 


Resulting  Trusts  are  considered  in  the  monographic  note  to  NeilJ 
V.  Keese,  51  Am.  Dec.  751-760.  Where  the  purchase  price  of  real 
property  is  paid  by  a  husband,  and  the  legal  title  is  taken  in  tlu- 
name  of  his  wife,  a  resulting  trust  does  not,  ordinarily,  arise,  the 
presumption  being  that  the  conveyance  was  intended  as  an  ou- 
vancement:  Dorman  v.  Dorman,  187  111.  154,  79  Am.  St.  Eep.  -JJO. 
58  N.  E.  235.  See,  in  this  connection,  Ilaney  v.  Legg,  129  Ala.  619. 
87  Am.  St.  Rep.  81,  30  South.  34.  And  if  money  is  deposited  in  bank 
by  a  husband  iu  the  name  of  his  wife,  and  land  is  thereafter  pur- 


June,  1902.]  Wells  v.  Porter.  637 

flia«?efl  therewith,  and  conveyanco  made  to  her,  it  hecomrg  her  sep- 
arate property,  with  no  resulting  trust  in  his  favor:  Flanner  v. 
Butler,  131  N.  C.  151,  post,  p.  773,  42  S.  E.  547. 

Paper  Necjotiablo  in  form,  made  by  insane  persons,  infants,  or  mar- 
ried women,  is  not  within  the  rule  which  protects  a  bona  fide  holder 
of  a  negotiable  instrument  from  defenses  which  the  maker  might 
make  against  the  payee:  Hosier  v.  Beard,  54  Ohio  St.  398,  56  Am. 
St.  Rep.  720,  43  N.  E.  1040. 


WELLS  V.  POETER. 

[169  Mo.  252,  69  S.  W.  282.] 

CONTRACTS— Deposit  of  Wheat— Loss  by  Fire.— If  a  de- 
posit of  wheat  is  made  with  a  miller,  for  which  he  issues  his  signed 
certificate,  wherein  it  is  stipulated  that,  upon  its  return,  the  depositor 
is  entitled  to  a  certain  number  of  pounds  of  flour  and  bran,  but  that  the 
miller  will  not  be  "responsible  for  the  deposit  in  case  of  fire  or 
accident,"  the  miller  is.'  not  liable  to  the  depositor  for  the  loss  of 
the  wheat  by  the  burning  of  the  mill,  whether  the  transaction  be 
considered  one  of  bailment,  sale,  or  exchange,     (p.  638.) 

C.  A.  Calvird,  for  the  appellant. 

J.  Parks  &  Son,  for  the  respondent. 

^^^  BRACE,  P.  J.  This  case  is  certified  here  by  the  Kansas 
City  court  of  appeals,  on  the  ground  that  one  of  the  judges  of 
said  court  deems  the  decision  therein  contrary  to  the  previous 
decision  of  the  St.  Louis  court  of  appeals,  in  O'lSTeal  v.  Stone, 
79  Mo.  App.  279. 

The  opinion  of  Judge  Gill,  deciding  the  case,  in  which  all  the 
other  judges  concurred,  is  as  followsT 

"The  defendant  was  proprietor  of  a  flouring-mill  at  L^rich.  in 
Henry  county.  In  dealing  with  the  farmers  of  that  vicinity, 
they  would  bring  their  wheat,  or  at  least  such  as  they  needed 
for  their  own  use,  and  defendant  would  receive  the  same  and 
execute  to  them  certificates  showing  the  amount  of  grain  re- 
ceived, and  what  amount  of  flour  and  bran  each  was  entitled 
to  get  on  demand.  As  flour  was  furnislied  from  time  to  time 
the  amount  would  be  indorsed  on  the  certificate. 

"Two  of  these  certificates  of  deposit  furnish  the  basis  of  this 
action.     One  was  issued  to  plaintiff  Wells,  and  was  as  follows: 
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"CERTIFICATE  OF  DEPOSIT 

"  'Issued  bv 
"'URICII  ROLLER  MILLS. 
"  'This  is  to  certify  that  Mr.  T.  W.  WeUs  has  deposited  at  the 

IJrich  Roller  Mills,  76  bushels  and lb.  of  wheat,  for  which 

is  due  him  2,432  lb.  of  flour  and  760  lb.  of  bran,  when  this  cer- 
tifieate  is  presented  at  the  mill. 

"  'Am  not  responsible  for  deposit  in  case  of  fire  or  accident. 

"'WM.  PORTER, 

"  'Proprietor.' 

^^'^  "Under  this  certificate  of  deposit  there  was  delivered  to 
plaintiff  flour  and  bran  at  the  dates  indorsed  thereon,  six  hun- 
dred pounds  of  flour  and  two  hundred  and  fifty-five  pounds  of 
bran.  Every  time  he  came  for  the  flour  and  bran  and  pre- 
sented his  certificate  at  the  mill  he  received  such  flour  and  bran 
in  such  quantitii's  as  he  desired.  This  action  is  fo^  flour  and 
bran  not  asked  for  or  demanded,  but  left  at  the  mill  by  plaintiff 
under  the  arransferaent  above  indicated  until  the  mill  and  its 
contents  were  destroyed  by  fire  in  May,  1S9G. 

"The  second  certificate  was  isued  to  one  Peek  for  wheat  left 
by  him  at  tlie  mill,  and  a  portion  of  tlie  flour  contracted  for  wa=: 
delivered  from  time  to  time,  but  when  the  mill  was  destroved 
there  was  still  a  balance  to  his  credit.  The  certificates  in  tlie 
two  cases  w^ere  substantially  the  same  except  as  to  the  name  of 
depositor  and  amount  of  wheat,  flour,  etc..  and  on  the  face  of 
the  latter  was  indorsed  tlie  words :  'Depositors  assume  all  risk 
of  fire,  lightning  and  tornado.'  Signed  'Wm.  Porter,  Prop.' 
To  save  multiplicity  of  suits,  doubtless.  Peek  assigned  his  claim 
to  Wells,  and  hence  this  action  is  grounded  on  the  two  deposits. 

"It  is  conceded  tiiat  wlien  the  mill  burned  there  was  a  lar^e 
quantity  of  fiour  and  bran  on  hand — more  than  sutTicient  to 
answer  the  demands  of  all  such  depositors — and  that  the  mill 
and  contents  were  destroyed  without  any  negligence  or  fault  on 
the  part  of  defendant.  On  this  state  of  facts  the  trial  court  di- 
rected a  verdict  for  defendant,  and  from  a  judgment  in  the  hit- 
ter's favor,  plaintiff  appealed. 

"1.  The  judgment  is  for  the  right  party,  and  will  Ije  affirmed. 
The  paper  executed  when  the  wheat  was  delivered  at  defendani's 
mill  shows  clearly  that  the  parties  intended  that  the  flour  and 
bran  to  be  taken  in  excliange  for  the  wheat  was  to  be  held  at 
the  depositors'  risk  of  destruction  by  fire.  It  is  immaterial 
whether  the  transaction  be  considered  one  of  bailment,  sale  or 
exchange — whether  it  was  intended  that  title  '-^^  of  the  wheat 
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passed  immediattly  on  placing  it  in  defendant's  hiii?,  or  whether 
property  in  the  flour  to  be  taken  in  exchange  was  vested  in  the 
depositor  then  or  was  to  heconio  vested  in  the  future,  '^i'lie  coii- 
tract  remains  the  same,  to  wit,  that  if  the  flour  and  bran  held 
in  the  mill  to  answer  the  demands  for  such  depositors  shoiiM  ■  ■ 
destroyed  by  fire,  it  should  be  the  loss  of  such  depositors  to  ihe 
extent  of  whatever  balance  they  might  then  have  there-  \o 
their  credit.  This  is  the  plain  meaning  of  the  contract  en- 
tered into  by  the  parties  at  the  time.  This  being  so,  plaiu- 
tilf  cannot  now  be  heard  to  the  contrary.  Whether  reason- 
able or  unreasonable  it  matters  not,  the  parties  made  the  con- 
traet  and  must  abide  by  it.  The  plaintiff  and  his  assignor 
agreed  that  defendant  'should  not  be  rc^sponsible  for  deposit  in 
case  of  fire';  the  depositors  'assumed  all  risk  of  fire.' 

"The  cases  of  Martin  v.  Ashland  Mill  Co.,  49  Mo.  App. 
23,  and  O'Neal  v.  Stone,  2  Mo.  App.  401,  do  not  save 
plaintiff's  case.  The  provisions  of  contract,  such  as  we 
have  here,  were  not  passed  on  in  either  of  those  causes. 
They  were  made  to  turn  on  the  question  as  to  where  was 
the  title  of  the  deposited  wheat  at  the  date  of  the  fire.  In 
the  absence  of  a  contract  to  the  contrary,  the  loss  was 
held  to  follow  ownership.  The  wheat  was  held  to  pass  by  sale 
or  exchange,  that  there  was  no  bailment,  while  here  we  are  not 
concerned  with  the  question  whether  the  transaction  was  a  sale, 
exchange  or  bailment.  It  is  sufficient,  whatever  it  may  be,  that 
a  contract  was  made  that  imposed  the  loss  of  the  flour  and  bran 
on  the  party  leaving  the  wdieat  at  the  mill  (the  'depositor') 
whether  he  be  a  bailor  or  vendor.  It  results,  then,  that  the 
judgment,  which  was  for  the  defendant,  should  be  affirmed,  and 
it  is  so  ordered. 

"All  concur." 

The  case  of  O'N'eal  v.  State,  79  Mo.  App.  279,  was  tried  in 
the  circuit  court  before  the  court  without  a  jury;  finding  and 
judgment  for  the  plaintiffs  and  defendant  appealed.  The  ^'•'^ 
question  presented  for  the  decision  of  the  court  of  appeals  is 
thus  stated  by  that  court:  "No  declarations  of  law  were  askeil 
or  given  on  the  part  of  the  plaintiff.  The  defendant  asked 
numerous  instructions,  all  of  which  but  one  were  refused,  and 
that  given  only  in  modified  fonn.  From  this  action  of  the  court 
we  are  reasonably  informed  that  the  court  found  froiii  the  evi- 
dence that  the  deposits  of  wheat  made  by  the  plaintitl  and  Iiis 
assignors  were  in  fact  sales  and  not  bailments."  Upon  rhe 
question  thus  presented  the  riding  of  the  court  was  as  follows: 


610  American  State  REroirrs,  Vol.  92.     [Missouri, 

•'We  iifrrce  with  the  learned  circuit  judge  that  the  several  trans- 
actions counted  upon  in  the  plaintiffs  petition  were  sales,  and 
not  bailments,  and  that  the  loss  by  fire  must  fall  upon  the  de- 
fendant and  not  upon  the  depositors.  Judgment  affirmed.  All 
concm-."  In  that  case  the  action  was  on  ten  certificat'Cs  of  de- 
jtosit  of  wheat.  On  the  backs  of  eiglit  of  them  was  the  follow- 
ing indorsement:  "Owners  assume  all  risk  by  fire."  And  in 
the  body  of  the  other  two  was  contained  the  following  clause: 
Said  depositor  "agrees  to  assume  all  damages  by  fire,  lightning, 
tornado,  and  all  causes  unavoidable  by  said  R.  C.  Stone." 

In  the  opinion  not  one  word  is  said  about  the  bearing  of  these 
parts  of  the  contracts  upon  the  defendant's  liability.  The  whole 
opinion,  from  the  statement  of  the  question  to  the  ruling,  is  de- 
voted to  the  maintenance  of  the  proposition  that  the  contracts 
were  bailments,  and  the  ruling  is  made  as  the  necessary  se- 
quence thereof.  Hence,  Judge  Gill  is  right  in  saying  it  was 
"made  to  turn  on  the  question  as  to  where  was  the  title  of  the 
deposited  wheat  at  the  date  of  the  fire,"  and  that  the  holding 
was  that  it  passed  by  "sale  or  exchange,"  there  was  no  "bail- 
ment" and  the  loss  followed  the  "ownership." 

Whatever  may  be  said  of  the  disposition  of  that  case  by  this 
ruling,  "it  hath  this  extent  no  more,"  and  "did  not  save  plain- 
tiff's case."  For  we  agree  with  the  Kansas  City  court  ^^'^  of 
appeals  that  whatever  name  may  be  given  to  the  contracts  in 
this  case,  wliether  sale,  exchange  or  bailment,  it  is  sufficient 
"that  a  contract  was  made  that  imposed  the  loss  of  the  flour  and 
bran  on  the  party  leaving  the  wheat  at  the  mill  ('the  depositor') 
whether  he  be  bailor  or  vendor."  If  anything  in  the  decision 
in  the  case  of  O'Neal  v.  Stone,  79  Mo,  App.  279,  seems  to  con- 
flict with  the  ruling  of  the  Kansas  City  court  of  appeals  in  this 
case,  it  ought  to  be  disregarded.  Hence,  for  the  reasons  given 
by  tliat  court  in  its  opinion  the  judgment  of  the  circuit  court 
is  affirmed. 

All  concur. 


Loss  by  Fire.— A  warehouseman  is  not  liable  for  losses  by  fire  not 
attributable  to  his  lack  of  ordinary  care:  Eice  v.  Nixon,  97  Ind.  97, 
49  Am.  Rep.  430;  monographic  note  to  Schmidt  v.  Blood,  24  Am. 
Dec.  155;  Brunswick  Grocery  Co.  v.  Brunswick  etc.  E.  E.  Co.,  106  Ga. 
270,  71  Am.  St.  Eep.  249,  32  S.  E.  92;  Eailroad  v.  Kelly,  91  Tenn. 
699,  30  Am.  St.  Eep.  902,  20  S.  W.  312.  And  a  carrier  may  stipulate 
against  loss  by  fire  not  the  result  of  negligence:  See  the  monographic 
note  to  Chicago  etc.  Ey.  Co.  v.  Calumet  etc.  Farm,  88  Am.  St.  Eep. 
103. 
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UNITED    STATES    CASUALTY    COMPANY   v.    KACER. 

[169  Mo.  301,  69  S.  W.  370.] 

INSURANCE— Interest  of  Beneficiary.— There  is  no  difference 
between  an  accident  and  an  ordinary  life  insurance  policy,  as  to  the 
interest  which  the  beneficiary  takes  therein,      (p.  644.) 

EVIDENCE  —There  is  no  Presumption  of  Survivorship  in  Case 
of  a  Common  Calamity. — He  who  claims  a  right  by  virtue  of  such 
survivorship  must  prove  the  fact  of  the  Survival  of  him  through 
whom  he  claims,      (p.  644.) 

INSURANCE— Interest  of  Beneficiary— Distributlon.—The 
statute  of  descents  and  distributions  has  no  application  to  a  policy 
o.^"  life  insurance  as  affecting  the  interest  of  the  beneficiary  therein,  in 
rase  of  dispute  as  to  the  survivorship  of  the  insured,  and  the  bene- 
ficiary named  in  the  policy,      (p.  646.) 

INSURANCE.— Interest  of  Beneficiary— Change  of.— The  bene- 
ficiary in  a  policy  of  life  insurance  has  ab  initio  a  vested  interest  in 
the  policy  and  in  the  money  which  is  to  become  due  under  it,  which 
neither  the  assured  nor  the  company  can  impair  or  take  away  by  any 
act  or  deed,  without  his  consent,      (p.  646.) 

INSURANCE— Interest  of  Beneficiary— Survivorship.— If  a 
life  insurance  policy  names  a  certain  person  as  beneficiary,  if  he  sur- 
vives the  insured,  otherwise  the  fund  to  go  to  the  latter 's  legal 
representatives,  the  named  beneficiary  takes  a  vested  interest  in  the 
policy  and  fund,  subject  only  to  be  devested  by  his  death  prior  to 
that  of  the  assured.  The  latter 's  representatives  take  only  a  con- 
tingent interest,  to  take  effect  in  case  of  the  death  of  the  named 
beneficiary,  before  the  death  of  the  assured.  In  case  of  dispute  as  to 
whether  the  assured  or  the  named  beneficiary  died  first,  the  burden 
of  proof  is  on  the  legal  representatives  of  the  assured  to  show  that 
ho  survived  such  beneficiary,  and,  failing  in  this,  the  fund  must  be 
paid  to  such  beneficiaries'  legal  representatives,      (p.  649.) 

EQUITY  JURISDICTION.— Courts  of  equity  have  power  to  ap- 
point a  trustee  whenever  it  is  necessary  to  protect,  assert,  or  de- 
fend a  right  to  property  that  is  properly  in  the  custody  of  snch 
court,      (p.  650.) 

TRIAL— Waiver  of  Exceptions.— Exception  to  the  action  of 
the  court  in  appointing  a  trustee  for  a  deceased  beneficiary  to  in- 
surance in  an  interpleader  case,  instead  of  an  administrator  ad  litem, 
if  not  taken  at  the  term  at  which  such  appointment  is  made,  is 
waived,      (p.  650.) 

W.  F.  Woerner,  for  the  appellant. 

W.  S.  Anthony,  W.  H.  Clopton,  J.  H.  Zumbalen,  and  J.  S. 

Tjowrie,  for  the  respondent. 

=^<>«  MARSHALL,  J.  This  is  a  bill  of  interpleader  in  equity 
to  determine  the  right  to  eight  thousand  dollars,  proceeds  of 
two  policies  of  accident  insurance,  isued  by  the  ^"'  plaintiff 
upon  the  life  of  Harry  C.  Yocum,  and  by  the  company  paid  into 
court.  The  interpleaders  represent,  respectively,  the  legal  rep- 
Am.  St  Rep.,  Vol.  92—41 
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resentatives  of  Harry  C.  Yokum,  tlie  assured,  and  his  daughter 
Floreiice,  the  primary  beneficiary  under  the  policies. 

At  the  request  of  the  appellant,  the  circuit  court  made  a 
special  finding  of  fact  under  section  C8o  of  the  Revised  Statutes 
of  1899,  which,  although  not  binding  upon  tliis  court  in  this 
equity  case,  fairly,  and  for  all  the  purposes  of  this  case  sub- 
stantially, states  the  facts  shown  upon  the  trial,  and  it  is  there- 
fore adopted  by  this  court.     It  is  as  follows : 

"On  June  16,  1897,  Harry  C.  Yocum,  of  St.  Louis,  a  wid- 
ower, made  two  applications,  on  the  printed  blanks  furnished 
by  the  company,  to  the  United  States  Casualty  Company  of  New 
York,  for  policies  of  accident  insurance  of  five  thousand  dol- 
lars each.  These  applications  were  made  to  the  agent  of  the 
company  in  St.  Ix)uis.  These  applications  are  in  the  usual 
form,  containing  information  as  the  basis  for  the  policy.  They 
include  a  printed  form  as  follows :  '14.  I  desire  the  death  ben- 
efit made  payable' — then  follows  a  blank  for  the  name  of  the 
beneficiary,  relationship  and  postoffice  address.  This  blank  was 
filled  in  with  the  written  words,  'Miss  Florence  Yocum,  daugh- 
ter. Planter's  House,  St.  Louis,  j\Io.'  On  these  applications 
two  several  accident  policies  were  issued  on  July  6,  1897,  to 
Yocum,  containing  the  usual  provision  for  the  payment  of  in- 
demnity for  loss  of  life  occasioned  by  external,  violent  and  ac- 
cidental means.  By  the  terms  of  each  policy,  the  indemnity 
for  loss  of  life  was  made  payable  to  'Miss  Florence  Yocum, 
daughter,  if  surviving,  if  not.  to  the  legal  representatives  of  the 
insured';  the  words,  'Miss  Florence  Yocum,  daughter,'  being 
written,  the  remaining  words  of  the  clause  being  in  print  and 
part  of  the  printed  form  of  the  policy.  These  policies  were  for 
one  year,  and,  at  the  expiration  of  the  year,  were  renewed  with- 
out change  of  terms  for  another  year.  The  first  ^"**  clause  in 
each  policy  begins  as  follows:  'In  consideration  of  the  agree- 
ments and  warranties  in  the  application  for  this  policy,  which 
application  is  made  a  part  of  this  contract  of  insurance,'  etc. 
Florence  Yocum  was  the  only  child  of  Harry  C.  Yocum;  was 
between  eighteen  and  twenty  years  old ;  was  living  with  and 
dependent  upon  him.     Yocum  was  fifty-one  years  old. 

"On  December  30,  1898,  Yocum  with  his  said  daughter  and 
two  young  lady  friends  left  New  Orleans  on  the  naphtha  yacht 
'Paul  Jones,'  to  make  a  trip  over  the  Gulf  of  Mexico  to  Belle- 
aire,  a  point  on  the  Florida  coast.  The  yacht  was  about  fifteen 
feet  wide  by  fifty  feet  long.  It  was  propelled  by  an  explosive 
engine  with  naplitha  for  fuel.     The  crew  consisted  of  a  pilot. 
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an  engineer  and  two  hands.  The  yacht  failed  to  arrive  at  its 
destination.  Search  was  instituted  by  the  father  of  one  of  the 
girls  in  the  party,  and  at  length  on  the  shore  of  an  island  in 
the  gulf  fragments  of  the  yacht  were  found ;  also  a  portion  of 
the  huU.  The  naphtha  tank  was  also  found  intact  and  con- 
taining naphtha.  The  body  of  Miss  Taggart,  one  of  the  i>arty, 
was  found  in  April,  1899,  on  a  small  island,  dressed,  with  tiie 
exception  of  shoes.  The  body  of  the  pilot  was  also  found  on 
another  island  about  thirty  miles  distant  about  the  same  time. 
No  other  bodies  were  found. 

"I  find  from  the  evidence  that  the  yacht  'Paul  Jones'  was 
wrecked,  and  that  all  on  board,  including  both  Harry  C.  Yocum 
and  his  daughter,  perished.  There  is  no  testimony  to  show  how 
the  disaster  occurred — whether  by  storm  or  collision.  I  cannot 
find  as  a  fact  that  Harry  C.  Yocum  survived  his  daughter,  or 
that  she  survived  him;  nor  can  I  find  that  they  both  died  at 
the  same  moment;  or  that  they  died  from  the  same  immediate 
cause.  These  facts  of  manner  and  time  of  death  are  not  ca- 
pable of  being  judicially  ascertained. 

"On  the  foregoing  facts,  I  find,  as  a  matter  of  law,  that  """^ 
the  representatives  of  Florence  Yocum  are  entitled  to  the  pro- 
ceeds of  the  policies." 

In  addition  to  such  finding  of  facts  and  conclusion  of  law  the 
learned  trial  judge  rendered  an  able,  clear,  and  comprehensive 
opinion,  which  counsel  have  reprinted  in  full  in  the  briefs  and 
which  has  been  of  much  service  to  this  court  in  the  examination 
and  adjudication  of  this  case.  The  trial  judge  held :  1.  That 
the  application  and  policy  must  be  construed  together  and  har- 
monized, if  possiltle,  and  that  there  is  no  inconsistency  between 
them  in  respect  to  who  should  be  the  beneficiary  or  beneficiaries 
thereof;  that  is,  that  the  printed  provision  of  the  policy  pro- 
viding that  if  Florence  did  not  survive  her  father,  the  policy 
should  be  payable  to  his  legal  representatives,  was  an  additional 
and  not  inconsistent  to  the  provision  of  the  application  that  the 
loss  should  be  payable  to  Florence;  and  2.  "That  even  in  c.-ise 
where  the  contract  of  insurance  is  to  pay  the  beneficiary  nanied, 
"if  surviving,"  such  beneficiary  takes  a  vested  interest,  suhji^'t 
to  be  devested  if  he  fails  to  survive;  and  that  until  it  is  proved 
that  he  failed  to  survive,  his  legal  representatives  liave  a  prima 
facie  right  to  the  proceeds  of  the  policy." 

From  this  decision  the  representatives  of  the  assiind  appealed. 

It  is  due  to  counsel  for  the  ros|)ective  parties  i'.'r,'tn  to  say 
that  their  briefs  are  fu'l,  forceful,  and  exhaustivr  of  the  sub- 
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ject  and  leave  no  light  unturned  upon  the  controversy^  and  that 
with  the  opinion  of  the  trial  judge,  they  have  materially  light- 
ened the  labors  of  the  court,  in  this  rather  unusual  and  very  in- 
teresting case.  The  view  herein  taken  renders  it  unnecessary  to 
decide  all  the  questions  presented.  The  first  inquiry  in  such  a 
case  as  this  necessarily  is,  WTiat  interest  ^^"  does  the  beneficiary 
take  in  an  ordinary  life  policy  ?  And  there  is  no  difference  as  to 
an  accident  policy.  The  appellant  differentiates  between  the  pol- 
icy and  the  fund  to  arise  out  of  the  policy,  and  says  the  benefi- 
ciary has  a  vested  interest  in  the  policy,  but  not  a  consummated, 
complete  right  to  the  fund.  Or,  otherwise  stated,  the  benefi- 
ciary has  a  vested  interest  in  the  policy  but  only  a  conditional 
interest  in  the  fund.  On  the  other  hand,  the  respondent  con- 
tends that  a  beneficiary  has  a  vested  interest  m  the  policy  and 
the  money  to  become  due  under  it,  which  cannot  be  devested  by 
the  assured  or  the  company,  or  both,  \\'ithout  the  consent  of  the 
beneficiary,  and  in  case  the  beneficiary  dies  before  the  assured, 
that  vested  interest  passes  to  the  legal  representatives  of  the 
beneficiary  as  a  chose  in  action. 

The  subcontentions  of  the  respective  parties  are,  that  the 
appellant  contends  that  if  the  policy  is  payable  to  a  primary 
beneficiary  "if  surviving,"  and  if  not  to  an  alternative  benefi- 
ciary, the  term  "if  surviving"  is  a  condition  precedent  to  the 
right  of  the  primary  beneficiary  or  his  legal  representatives  to 
recover,  and  hence  the  burden  of  proof  is  upon  him  or  them  to 
prove  that  he  survived  the  assured.  On  the  other  hand,  the  re- 
spondent contends  that  the  term  "if  surviving"  is  a  condition 
subsequent,  and  that  the  primary  beneficiary  or  liis  legal  repre- 
sentatives must  recover  unless  it  be  proved  that  the  primary 
beneficiary  did  not  survive  the  assured,  and  hence  the  burden 
of  proof  is  upon  tbe  alternative  beneficiary  to  show  that  the 
]n-iinary  l)en('ficiary  did  not  survive  the  nssuriHl.  And  inciden- 
tally the  parties  hereto  have  considered  the  question  of  the  rule 
in  case  of  the  death  of  two  persons  in  a  common  disast-(^r.  This 
proposition  is  best  disposed  of  before  considering  the  other  ques- 
tions raised. 

In  all  jurisdictions  that  proci'cd  according  to  tbe  polipv  of  tbe 
common  law,  there  is  no  presumjition  as  to  siirvivorsbip  in  case 
of  a  common  calamity.  The  rule  is  that  he  who  claims  a  right 
by  virtue  of  survivorship  must  prove  the  '•'■  fact  of  the  sur- 
vival of  liim  through  whom  he  claims,  and  that  failing  in  this, 
the  propertv  or  fund  remains  vested  as  it  was  boforp  tho  ralam- 
ity :  Lawson's  Law  of  Presumptive  Evidence,  p.  208,  rule  54. 
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The  rule  is  stated  in  1  Taylor  on  Evidence,  ninth  edition, 
page  183,  as  follows :  "A  mass  of  ingenious  reasoning  clusters 
about  the  question,  What  presumption  of  survivorship  exists 
when  several  persons  perish  in  a  common  accident?  Tlie  com- 
mon sense  of  English  law,  after  some  slight  attempts  to  ado])t 
them,  discards  the  intricate  presumptions  of  tlie  civil  law.  as 
based  on  age,  health,  sex,  etc.,  and  adopts  the  rule  that  there  is 
no  presumption  on  the  subject  whatever;  that  he  who  relies  on 
the  fact  of  survivorslnp  must  establish  it  as  best  he  can." 

Greenleaf  on  Eviflence,  IGth  edition,  after  speaking  of  the 
presumptions  that  obtain  according  to  tlie  Roman  and  civil 
laws,  says,  in  note  5  to  section  30,  page  126:  "The  rule  as  now 
established  by  the  English  and  American  cases  is,  that  wliere 
it  is  proved  that  two  or  more  persons  perislu  d  in  the  same  calam- 
ity, there  is  no  presumption  of  law  tliat  one  survives  the  others, 
or  that  all  perished  at  the  same  time;  the  burden  of  proving 
that  one  survived  the  others',  or  tliat  all  perished  sinndtaneously, 
is  on  the  person  who  asserts  such  to  bo  the  fact." 

The  inquisitive  legal  mind  will  find  the  subject  discussed 
and  the  principal  decisions  collated  in  a  note  to  the  case  of  In 
re  Wilbor,  51  L.  R.  A.  863,  which  is  so  exhaustive  that  a  refer- 
ence to  it  is  all  that  is  necessary  to  dispose  of  this  incidental 
proposition  in  this  case,  and  which  leads  to  the  al)breviated  statc- 
ment  of  the  law  that  there  is  no  presumption,  but  it  (K'pcnds 
upon  the  fact,  and  the  fact  must  be  proved  by  liim  whose  recov- 
ery depends  upon  the  estaljlishment  of  the  fact  of  survivorship. 

But  this  does  not  settle  the  case,  l)ecause  the  repri'sentativ<'s 
of  the  father  and  daughter  each  claim  tliat  the  rig] its  ''^"  of 
the  other  depend  u])on  their  showing  which  of  the  two  survived 
the  otlier.  and  hence  each  claims  the  burden  of  proof  is  u])on  tlio 
other.  'I'lie  rc^presentatives  of  i]\o  father  furilier  ebiini  that  if 
neither  can  prove  what  tlie  fact  in  this  regard  wa-^.  tlieii  the 
doctrine  of  "distribution"  applies,  and  the  fund  must  go  where 
it  would  have  gone  if  then'  had  been  no  apjiointed  benefiri.-irv 
in  the  policy,  to  wit,  to  the  representatives  of  the  assun^l.  In 
support  of  this  contention  counsel  cite  many  cases  relating  te. 
the  disposal  of  pro])erty,  where  two  persons  entitled  ihcritu  in 
the  alternative,  perish  in  a  common  disaster,  and  whieli  hold 
that  in  such  cases  the  property  is  distributed  according  ro  the 
statute  of  descents.  Types  of  such  cases  arc  Fuller  v.  I.inz.r. 
135  Mass.  468  (sed  quaere.  Is  this  ease  overruled  bv  ^Ii!!;ird 
V.  Brayton,  177  Mass.  533.  83  Am.  St.  jjcp.  -.'IM.  y^  \.  i:. 
436?);  Newell  v.  Nichols,  ^5  X.  Y.  78,  31  Ain.  i;'n.   fJl:  Nil- 
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'Icrl^raiiilt  v.  Ames  (Tex.  Civ.  App.),  G6  S.  \Y.  128  (sod  contra, 
Irwin  Y.  Travelers'  Ins.  Co.,  IG  Tex.  Civ.  App.  G83,  39  S.  W. 
1097,  and  decisions  of  supreme  court  of  Texas  in  Insurance  Co. 
V.  Ireland,  17  S.  W.  617;  Splawn  v.  Chew,  GO  Tex.  534;  Byrne 
V.  Casey,  70  Tex.  247,  8  S.  W.  38). 

Upon  this  contention  the  circuit  court  properly  held  that 
tliosc  cases  had  application  only  to  tlie  distribution  and  trans- 
mission of  estates,  and  were  totally  inapplicable  to  policies  of 
insurance.  One  essential  difference  is  sufficient  to  point  the 
rule.  In  cases  of  ordinary  property  no  one  has  any  vested  in- 
terest during  the  life  of  the  absolute  owner  thereof,  under  the 
maxim,  "Nemo  est  haeres  vivcntis,"  but  has  only  an  expectancy, 
dependent  upon  the  death  of  the  owner  during  the  lifetime  of 
the  expectant,  and  upon  the  further  contingency  that  the  owner 
did  not  dispose  of  the  property  by  deed,  gift  or  will,  made  be- 
fore his  death.  Whereas,  in  case  of  a  policy  of  insurance,  the 
beneficiary  has,  ab  initio,  an  interest  in  the  policy  which  neither 
the  assured  nor  the  company  can  impair  or  take  away  by  any 
act  or  deed  ^^^  without  his  consent:  Masonic  Ben.  Assn.  v. 
Bunch,  109  Mo.  580,  19  S.  W.  25. 

This  naturally  leads  to  the  question,  What  is  the  nature  and 
character  of  the  interest  that  the  benefician'  in  a  life  insurance 
policy  has?  In  Central  Bank  v.  Hume,  128  U.  S.  206,  9  Sup. 
Ct.  Eep.  44,  Mr.  Chief  Justice  Fuller,  speaking  for  the  supreme 
court  of  the  United  States,  said:  "It  is  indeed  the  general  rule 
tliat  a  policy,  and  the  money  to  become  due  nnder  it  [the  italics 
are  superadded  to  point  the  applicability  of  the  language  used 
to  the  respective  contentions  of  the  parties  hereto  as  to  the  in- 
lerest  of  tlie  beneficiary  in  the  'policy'  and  in  the  'fund'J  be- 
long, tlie  moment  it  is  issued,  to  tlie  person  or  persons  named  in 
it  as  the  beneficiary  or  beneficiaries,  and  that  tliere  is  no  power 
in  the  person  procuring  the  insurance  by  any  act  of  his,  by  deed 
or  by  will,  to  transfer  to  any  otlier  person  the  interest  of  the 
person  named." 

The  rule  is  thus  stated  in  3  American  and  English  Encyclo- 
pedia of  Law,  2d  edition,  page  980:  "In  ordinary  life  insurance, 
where  no  power  of  divestiture  is  reserved,  the  general  doctrine 
])rLvails  that  the  issue  of  tlie  ])olicy  confers  immediately  a  vested 
right  upon,  and  rais(  s  an  irrevocable  trust  in  favor  of,  the  party 
named  as  beneficiary,  a  right  which  no  act  of  the  insured  can 
impair  without  the  beneficiary's  consent."  In  support  whereof 
cases  are  cited  in  note  10,  which  show  this  to  be  the  rule  in 
England,   Canada,  supreme  court  of  the  United  States,  Ala- 
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hania,  Arkansas,  California,  Connecticut,  Florida,  Illinois,  In- 
diana, Iowa,  Kansas,  Kentucky,  Louisiana,  Maine,  ^Nlassa- 
ohusetts,  ilicliigan,  ilinnesota,  Missouri,  New  Ilanipshire,  Xew 
Jersey,  New  York,  North  Carolina,  Ohio,  Pennsylvania,  J^hode 
Island,  South  Carolina,  Tennessee,  Texas  and  Virginia.  It  is 
further  noted  (3  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  982)  that 
a  contrary  doctrine  prevails  in  Tennessee  and  Minnesota,  where 
it  is  held  that  the  beneficiary  has  no  such  interest  as  would  pre- 
vent the  insured  from  disposing  of  the  policy  by  assignment, 
Avill,  or  change  of  beneficiary.  And  ^^^  (3  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  984),  it  is  pointed  out  that  in  Gambs  v.  Cove- 
nant etc.  Ins.  Co.,  50  ]\Io.  44,  it  was  held  that  in  case  the  policy 
was  made  payable  to  the  wife  of  the  assured,  and  she  died,  and 
the  assured  married  again,  the  assured  had  a  right  to  charge  the 
beneficiary  named  in  the  policy  and  make  it  payable  to  the  sec- 
ond wife  instead  of  to  the  first  wife.  The  reasoning  upon  which 
this  conclusion  was  based  w^as  that  it  must  be  supposed  that  the 
liusband  intended  to  make  a  provision  for  his  wife  in  case  he 
died  before  she  did,  and  that  he  did  not  intend  after  she  had 
died  (he  being  alive)  to  spend  his  money  keeping  alive  a  policy 
for  the  benefit  of  his  deceased  wife's  relatives  who  did  not  even 
have  an  insurable  interest  in  his  life,  and  as  he  had  changed  the 
beneficiary,  and  had  died,  and  the  company  had  paid  the  insur- 
ance to  his  second  wife,  it  was  held  that  the  administrator  of 
the  first  wife's  estate  could  not  recover  from  the  insurance  com- 
pany again.  This  reasoning  overlooks  the  fact  that  if  the  hus- 
band did  not  want  the  insurance  to  go  to  the  representatives 
of  the  first  wife  and  desired  to  provide  for  the  second  wife,  the 
way  was  open  to  him  to  so  arrange  it,  by  simply  letting  the  pol- 
icy lapse  for  nonpayment  of  premiums,  so  far  as  he  was  con- 
cerned (but  the  deceased  wife's  representatives  could  prevent  a 
forfeiture  of  the  policy  by  paying  the  premiums),  and  by  taking 
out  a  new  policy  for  the  second  wife.  The  decision  is  evidently 
influenced  by  the  consideration  that  the  deceased  wife's  repre- 
sentatives had  no  insurable  interest  in  the  life  of  the  husband. 
But  this  overlooks  the  fact  that  they  recover  by  reason  of  the 
policy  being  a  chose  in  action  of  the  wife,  and  not  by  reason  of 
their  having  any  insurable  interest  in  the  husband's  life. 

The  American  and  English  Encyclopedia  of  Law  does  not 
note  that  this  case  is  practically  overruled  by  the  cases  of  Ma- 
sonic Ben.  Assn.  v.  Bunch,  109  Mo.  580,  19  S.  W.  25,  which 
case  is  followed  and  expressly  approved  in  Wells  v.  Mutual  Ben. 
Assn.,  126  Mo.  638,  29  S.  W.  607,  and  the  right  of  substituting 
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beneficiaries  is  '^^^  liinited  to  benefit  certificates  in  fraternal 
beneficial  associations,  because  such  ri^bt  of  substitution  is  re- 
served to  tlie  assured  by  statute  or  by  the  terms  of  the  constitu- 
tion and  by-laws  of  such  associations,  but  as  to  ordinary  life 
insurance  it  is  expressly  said  that  the  beneficiary  lias  a  vested 
interest  in  the  policy.  To  avoid  further  misunderstanding  the 
case  of  Gambs  v.  Covenant  etc.  Ins.  Co.,  50  Mo.  44,  is  hereby 
expressly  overruled. 

It  being  thus  ascertained  that  the  beneficiary  of  an  ordinarv 
life  policy  has  a  vested  interest  in  the  policy  and  the  money  to 
come  out  of  it,  the  next  question  in  this  case  is,  "V\Tiat  is  the  true 
meaning  of  the  terms  "if  surviving"?  Does  this  destroy  tlie 
vested  interest  that  without  such  provision  in  the  policy  would 
pass  to  the  beneficiary  the  moment  the  policy  was  issued,  and 
make  the  interest  of  the  beneficiary  a  contingnt  one  dependent 
upon  the  beneficiary  surviving  the  assured?  In  other  words,  do 
those  words  create  a  condition  precedent,  or  do  they  leave  the 
interest  of  the  beneficiary  a  vested  interest,  but  liable  to  be  de- 
feated by  the  death  of  the  beneficiary  before  that  of  the  assured 
— in  other  words,  do  those  words  create  a  condition  subsequent? 

Without  such  words  the  interest  of  the  beneficiary  is  a  vested 
interest.  The  addition  of  such  words  does  not  change  the  na- 
ture or  character  of  the  interest  of  the  beneficiary  as  long  as 
the  beneficiary  lives.  It  only  afl'ects  the  question  of  who  is  en- 
titled to  the  money  arising  out  of  the  policy  in  case  the  benefi- 
ciary dies  before  the  assured.  AVliere  a  particular  person  is 
named  in  a  policy,  without  any  such  or  similar  words  of  qualifi- 
cation, the  interest  of  the  beneficiar}'-  is  a  vested  interest,  and 
this  being  so,  if  the  beneficiary  dies  before  the  assured,  that 
vested  interest  passes  to  the  legal  representatives  of  the  owner 
of  such  vested  interest,  and  the  interest  is  not  devested  or  im- 
paired by  reason  of  the  death  of  the  beneficiary:  3  Am.  &  Eng. 
Ency.  of  Law,  987;  American  Digest,  Century  ed.,  p.  2391,  sec. 
1470  et  seq. 

310  YoT  the  express  purpose  of  avoiding  this  result  and  of 
controlling  the  channel  of  succession  in  case  the  beneficiaries 
died  before  the  assured,  the  practice  grew  up  of  reserving  a 
"divestiture"  in  such  cases — that  is,  of  providing  that  if  the 
primary  beneficiary  was  not  living  when  the  assured  died,  the 
policy  and  the  money  arising  out  of  it  should  go  to  a  named  al- 
ternative beneficiary,  thus  preventing  the  same  from  passing  to 
the  legal  representatives  of  the  primary  beneficiary,  as  it  other- 
wise would  do .  This  is  called  a  reserved  power  of  "divestiture." 
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Wliich  nu-aiKs,  of  cour.se,  a  divestiture  of  a  in-fsiously  vtited 
interest,  and  not  luerely  a  divestiture  of  an  cxjiwUincy,  for  if 
the  intere;5t  of  the  beneficiary  be  merely  an  expectancy,  de- 
pendent upon  the  beneliciary  outliving  tlie  assured,  then,  of 
course,  if  the  beneficiary  did  not  do  so,  the  expectancy  wouhi 
fail,  and  there  would  be  no  necessity  for  reserving  a  power  of 
divestiture.  Ko  interest  could  vest  under  a  mere  expectancy, 
prior  to  the  happening  of  the  condition  upon  which  it  depended, 
and  none  having  vested  tliere  would  be  notliing  to  devest. 

Such  terms  in  a  policy,  therefore,  provide  for  a  "divestiture"' 
of  the  vested  interest  of  the  primary  beneficiary,  and  create  a 
contingent  interest  in  the  alternative  beneliciary — that  is,  the 
alternative  beneficiary  only  becomes  entitled  to  the  fund  upon 
the  happening  of  the  contingent  event  of  the  death  of  the  pri- 
mary beneficiary  before  that  of  the  assured.  In  other  words, 
such  a  provision  in  a  policy  does  not  make  the  intercut  of  the 
primary  beneficiary  a  contingent  interest  dependent  upon  and 
to  attach  only  in  case  of  the  death  of  the  assured  before  that  of 
the  primary  beneficiary,  but  creates  a  vested  interest  in  the 
primary  beneficiary  which  may  be  devested  by  the  death  of  the 
primary  beneficiary  before  that  of  the  assured,  and  creates  also 
a  contingent  interest  in  the  alternative  beneficiary  to  take  effect 
only  in  the  event  the  primary  beneficiary  died  before  the  as- 
sured. 

Or,  otherwise  stated,  a  policy  payable  to  a  named  beneficiary, 
^*"  but  with  such  words  of  divestiture,  creates  a  vested  interest 
in  the  policy,  and  the  money  to  arise  out  of  it,  in  the  primary 
beneficiary,  coupled  with  a  condition  subsequent,  that  the  vested 
interest  shall  be  devested  out  of  primary  beneficiary  and  his 
representatives  and  vested  in  the  alternative  beneficiary  upon 
the  happening  of  the  subsequent  contingency,  of  the  primary 
beneficiary  dying  before  the  assured. 

It  necessarily  and  logically  follows  that  if  the  primary  bene- 
ficiary has  a  vested  interest  wliich  can  only  be  devested  upon 
the  happening  of  a  contingency,  and  the  alternative  beneficiary 
has  only  a  contingent  interest,  dependent  upon  the  "divestiture"' 
of  the  vested  interest  of  the  primary  ])eneficiary,  the  primary 
beneficiary  or  his  legal  representative  is  entitled  to  the  ]iolicy 
and  the  money  arising  out  of  it,  unless  the  alternative  benefi- 
ciary shows  by  competent  evidence,  as  a  fact,  that  the  vested  in- 
terest has  been  devested  and  that  the  contingent  interest  of  the 
alternative  beneficiary  has  become  a  vested  right  by  reason  of 
the  happening  of  the  contingency  provided  therefor:  Paden  v. 
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Briscoe,  81  Tex.  563,  17  S.  W.  42;  Cowman  v.  Rogers,  73  Md. 
4U4,  21  Atl.  64;  ThonicOs  v.  Cochran,  89  Md.  390,  43  Atl.  792; 
Hopkins  v.  Northwestern  Life  A&sur.  Co.,  99  Fed.  199,  40  C.  C. 
A.  1,  and  note. 

In  this  case  Florence  was  the  primary  beneficiary,  and  had  a 
vested  interest  liable  to  be  defeated  by  the  happening  of  a  con- 
dition subsequent.  The  legal  representatives  of  the  assured 
are  the  alternative  beneficiaries,  who  have  only  a  contingent  in- 
terest, depending  upon  the  happening  of  the  condition  subse- 
quent, the  divestiture  of  Florence's  vested  interest.  Florence 
or  her  legal  representatives  are  therefore  entitled  to  the  money, 
unless  it  is  shown  that  her  vested  interest  was  devested.  The 
alternative  beneficiary  is  not  entitled  to  the  fund  until  the  vested 
right  of  the  primary  beneficiary  has  been  devested.  If  the 
vested  interest  is  not  shown  to  have  become  devested,  Florence 
or  her  legal  representative  ^^**  is  entitled  to  the  money.  Neither 
she  nor  they,  therefore,  are  called  upon,  in  the  first  place,  to 
prove  a  negative — that  is,  that  she  is  not  entitled  to  the  money 
because  her  vested  interest  has  become  devested.  But  the  al- 
ternative beneficiary  is  not  entitled  to  recover  unless  the  vested 
interest  has  become  devested.  The  burden  of  proof  is  therefore 
clearly  and  logically  upon  the  alternative  beneficiary  to  show 
a  divestiture.  Inasmuch  as  no  such  proof  is  offered,  or  in 
the  circumstances  of  this  case  could  be  offered,  it  follows 
that  the  money  must  go  just  as  the  policy  provided,  to  wit, 
to  Florence.  The  assured  so  arranged  it.  The  company  so 
agreed  that  it  should  go.  The  law  leaves  it  wliere  it  is,  be- 
c<iuse  it  cannot  be  devested  or  disturbed  for  want  of  proof 
that  the  vested  rights  of  the  primary  beneficiary  had  become 
devested  and  the  contingent  rights  of  the  alternative  bene- 
ficiary  had  become  vested. 

There  is  no  merit  in  the  objection  that  the  circuit  court 
appointed  a  trustee  for  the  legal  representatives  of  Florence, 
instead  of  an  administrator  ad  litem  of  her  estate  to  act 
while  the  regular  administrator  was  unable  to  act.  This  is 
a  proceeding  in  equity,  and  such  a  court  has  a  right  to  ap- 
point a  trustee  wherever  it  is  necessary  to  protect,  assert  or 
defend  a  right  to  property  that  is  properly  in  the  custody 
of  the  court.  Moreover,  the  record  does  not  disclose  that 
the  appellant  objected  to  such  action  of  the  court  when  it 
wa,«  taken,  or  saved  exception  thereto  by  a  term  bill  of  ex- 
ceptions. If  this  was  not  done  it  could  not  be  saved  in  the 
final   bill  of   exceptions,   which   was  signed  at  a  term   subse- 
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quent  to  that  at  which  the  ruling  complained  of  occurred : 
]{ichardson  v.  iSehuyler  County  etc.  Assn.,  15G  Mo.  407,  57  S. 
W.  117;  Smith  v.  Baer,  IGG  Mo.  401,  GO  S.  W.  1G9. 

The  judgment  of  the  circuit  court  is  right,  and  is  affirmed. 

All  concur. 


FiUrmvorsMp.— 'When  two  persons  perish  in  a  common  disaster,  there 
i?  no  presumption  of  survivorship,  and  if  survivorship  is  claimed,  it 
must  be  proved:  Middeke  v.  Balder,  198  111.  590.  ante,  p.  284,  64 
N.  E.  1002,  and  cases  cited  in  the  cross-reference  note  thereto. 

Life  Jnsuraiice.— Some  authorities  hold  that  the  beneficiary  named 
in  a  policy  of  life  insurance  has  a  vested  interest  in  the  fund  during 
the  life  of  the  insured:  Pittinger  v.  Pittinger,  28  Colo.  308,  89  Am.  St. 
Kep.  193,  64  Pac.  195;  Jackson  Bank  v.  Williams,  77  Miss.  398,  78  Am. 
St.  Rep.  530,  26  South.  965.  Other  authorities  take  a  contrary  view: 
Schmidt  v.  Northern  Life  Assn.,  112  Iowa,  41,  84  Am.  St.  Rep.  823, 
83  N.  W.  800;  Peterson  v.  Gibson,  191  111.  365,  61  N.  E.  127,  85  Am. 
St.  Rep.  263,  and  cases  cited  in  the  cross-reference  note  thereto. 
And  in  a  recent^  case  it  is  held  that  if  a  benefit  certificate  provides 
that  the  benefits  shall  be  paid  to  the  heirs  of  the  assured  in  case 
the  beneficiary  dies  before  him,  in  the  event  of  their  both  perishing 
in  a  common  disaster,  the  heirs  or  representatives  of  the  beneficiary 
have  the  burden  of  proving  that  he  became  entitled  to  the  benefit 
fund  by  reason  of  surviving  the  insured:  Middeke  v.  Balder,  198  111. 
590,  ante,  p.  284,  64  N.  E.  i002. 


MULLINS  V.  RIEGER. 

[169  Mo.  521,  70  S.  W.  4.] 

JURISDICTION— Appearance.— If  one  of  several  defendants  is 
not  served  with  process,  an  answer  of  defendants,  without  naming 
them,  making  no  reference  to  the  defendant  not  served,  can  be  re- 
garded only  as  the  answer  of  the  defendants  duly  served,  and  not 
as  an  entry  of  the  vohintary  appearance  of  the  defendant  not  served, 
so  as  to  give  the  court  jurisdiction  over  him,  and  a  false  recital  in 
the  judgment  that  "now  come  the  parties  hereto  by  their  respective 
attorneys,"  does  not  invest  the  court  with  jurisdiction  to  render 
judgment  against  the  defendant  not  served  and  not  appearing,  (p. 
658.) 

JURISDICTION— Recitals  in  Judgment  Record.— The  doctrine 
of  the  absolute  verity  of  the  judgment  record  cannot  apply  when  the 
want  of  jurisdiction  of  the  court  is  the  very  question  in  issue,  and  this 
is  true,  although  the  plaintiff,  in  his  petition,  couples  a  count  to  have 
the  judgment  annulled  with  another  count  in  ejectment  praying  for 
the  possession  of  the  land  sold  under  the  void  judgment,     (p.  53-_'.) 

JURISDICTION— Appearance— Recital  in  Judgment  Record.— 
It  is  not  necessary,  in  an  action  to  set  aside  a  judgment  against  a  de- 
fendant not  served  with  process,  who  did  not  appear,  to  allege  that  the 
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recital  in  the  judgment  that  he  did  appear,  or  that  his  appearance 
was  made  by  attorney,  was  corruptly  or  fraudulently  induced  or 
made.  An  allegation  of  the  facts  showing  a  lack  of  jurisdiction 
is  sufficient,      (p.  659.) 

JURISDICTION.— Mere  Recital  in  the  Judgment  record  that 
a  defendant  appeared  does  not  import  conclusive  and  indisputable 
verity,  but  may  be  contradicted,      (p.  660.) 

JUDGMENTS— Presumption— Impeachment  of  Jurisdiction.— 
The  general  presumption  in  favor  of  the  judgment  of  a  court  of  general 
jurisdiction  does  not  avail  as  an  absolute  conclusion  against  a  party 
oflfering,  in  an  independent  proceeding,  to  show  facts  and  circum- 
stances, which  go  to  the  impeachmnt  of  the  court's  assumed  and  pre- 
sumed jurisdiction  in  the  particular  case  assailed,  either  by  the  court 
roll  itself  or  by  fa«ts  aliunde  the  roll.      (p.  660.) 

JUDGMENTS— Jurisdiction— Recitals  in  Record.— An  errononr.s 
adjudication  of  a  fact  by  a  court  of  general  jurisdiction  is  conclu- 
sively true,  but  a  false  recital  in  the  judgment  of  a  jurisdictional 
fact  is  not  conclusive,  and  may  be  contradicted,      (p.  660.) 

JURISDICTION— Appearance— Evidence.— The  evidence  of  an 
attorney,  who  filed  a  general  answer  for  defendants,  without  naming 
them,  that  he  was  not  employed  by  a  certain  defendant,  not  served 
with  process,  and  that  he  did  not  file  an  answer  for  him,  and  had 
no  authority  so  to  do,  is  competent  to  contradict  a  recital  in  the 
judgment  record  that  such  defendant  appeared  by  attorney,  (p. 
661.) 

Johnson  &  Lucas,  for  the  appellant. 
E,  C.  Wright  for  the  respondent. 

^^  ROBixSON,  J.  This  is  an  action  in  two  counts.  The 
purposes  of  the  first  count  are  to  have  the  court  declare  void 
^"^  a  judgment  against  plaintiff  in  a  prior  proceeding,  wherein 
he  was  named  as  one  of  the  defendants,  and  to  have  set  aside 
and  for  naught  held  a  sheriffs  deed  to  certain  lands  therein 
named,  made  hy  the  sheriff  at  a  sale  under  an  execution  is-ncd 
upon  said  alleged  void  judgment,  and  to  have  removed  the 
cloud  cast  upon  the  title  of  plaintiff's  land  by  said  shoritr's 
deed.  The  second  count  is  in  ejectment  for  the  possession  of 
the  land  named  in  said  sheriff's  deed. 

In  the  first  count  of  plaintiff's  petition  is  set  out  ilie 
names  of  all  the  parties  plaintiff  and  defendant  in  the  prore'"!- 
ing  which  resulted  in  the  judgment  against  him,  and  wliicli, 
by  this  proceeding,  is  sought  to  be  annulled,  and  who  of  ilie 
defendants  were  served  and  wlio  not  served,  it  is  also  alK-uvd 
that  no  process  in  that  action  was  ever  isued  for  this  phiintilf. 
and  that  none  was  ever  served  u])on  him,  and  that  he  did  not 
enter  his  appearance  therein  either  in  i)erson  or  by  attorn('^, 
and  that  no  answer  was  filed  therein  by  liim  or  on  his  bt^lial!': 
that  in  said  action  against  hiiuselt  and  otiiers  an  answer  was 
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filed  in  behalf  of  some  of  the  defendants,  but  that  he  did  not 
authorize  the  filing  of  same,  nor  did  he  employ  the  attorney 
for  that  purpose,  nor  did  said  attorneys  intend,  by  filinor  of 
said  answer,  to  enter  the  appearance  of  this  plaintiff  or  plead 
for  him  in  said  action,  and  did  not  in  fact  enter  his  appearance 
or  make  a  plea  in  his  bclialf. 

The  petition  also  contained  an  averment  to  the  effect  that 
as  soon  as  plaintiff  learned  of  the  sale  of  his  land  and  its  pur- 
chase by  the  defendant  herein,  he  offered  to  refund  to  him  the 
sum  of  fifty  dollars  (the  amount  paid  by  defendant  for  the 
property  at  execution  sale),  and  any  additional  sum  by  way 
of  expenses  that  he  mi.iiht  have  been  to  in  the  premises,  and 
that  the  defendant  refused  to  accept  same,  but  asserted  that 
he  was  the  owner  of  the  property  and  entitled  to  its  use  and 
enjoyment,  and  refused  to  reco^snize  plaintiffs  claim  thereto. 
A  renewal  of  the  tender  of  the  money  in  court  was  also  made 
by  plaintiff. 

r^ii  ijij^g  answer  of  the  defendant  in  this  suit  joins  issue  with 
the  plaintiff  in  all  these  averments  of  fact,  and  states  that  on 
September  21,  1895,  he  purchased  the  real  estate  mentioned 
in  plaintiff's  petition  at  sheriff's  sale  for  the  price  of  fifty  dol- 
lars, which  he  paid  to  tlie  sheriff  and  took  a  deed  therefor. 
Defendant  further  avers  that  at  the  time  he  purchased  pai<1 
real  estate  and  paid  his  money  to  the  sheriff  and  took  tbe 
sheriff's  deed  for  the  land,  he  had  no  notice  whatever  of  tlie 
alleo;cd  claim  that  plaintiff  now  sets  up,  and  had  no  reason  to 
believe  or  suspect  that  plaintiff  had  any  claim  or  equity  what- 
soever, but  verily  believes  that  the  sheriff  in  offering  said 
property  for  sale  had  the  legal  and  equitable  right  to  sell  and 
convey  said  real  estate  to  the  purchaser  who  might  at  said 
slieriffs  sale  buy  said  land;  that  said  sale  was  in  all  respects 
conducted  according  to  law.  and  was  fair  and  o]M^n  ;  that  in  all 
respects,  defendant  relied  upon  the  judgment  of  the  circuit 
court  of  Jaekson  countv.  under  which  the  sheriff's  sale  of  tlio 
land  was  made,  and  that  he  acted  in  the  utmost  good  faith 
and  without  an}^  notice  \\hatever  of  the  plaintiff's  alleged  riclii 
and  Avithout  any  intention  on  his  part  to  defraud  the  ])laintitf 
herein. 

At  the  trial,  the  plaintiff  in  this  action  testillcd  that  he 
knrw  nothing  of  the  proceedings  against  himself  and  others 
that  resulted  in  the  judgment  under  which  his  land  was  sold, 
and  knew  nothing  of  the  sale  of  his  land  until  just  a  sliort 
time   before   the  iiistitution   of   this   suit   two   vcars   and    more 


C54-  American  State  Eeports,  Vol.  92.     [Missouri, 

after  the  sale  had  been  made;  that  he  was  never  served  with 
process  in  the  case  of  John  Keenan  v.  William  C.  Mullins  and 
others,  that  he  never  appeared  therein  and  filed  answer  and 
that  he  never  authorized  or  employed  anyone  else  to  appear 
for  him  or  file  an  answer  in  his  behalf  in  that  case.  The 
attorney  who  prepared  and  filed  the  answer  in  that  case  also 
testified  that  he  had  no  authority  to  file  an  answer  for  this 
plaintiff  in  that  suit,  and  that  he  did  not  undertake  to  file  one 
for  him.  and  did  not  so  file  an  answer  for  plaintiff. 

^^''  The  record  in  the  case  of  Keenan  v.  Mullins  and  others 
was  also  offered  in  evidence.  On  the  back  of  the  summons 
issued  in  that  case,  the  following  return  of  service  by  the 
sheriff   was  made: 

"Executed  this  writ  in  Jackson  county,  Missouri,  on  the 
twenty-second  day  of  December,  1891,  by  delivering  a  copy  of 
this  writ,  together  with  a  copy  of  the  petition  hereunto  attached, 
to  the  within  named  defendant,  R.  H.  Hamilton,  he  being  the 
first  defendant  served.  And  further  executed  this  writ  on 
the  same  day  by  delivering  a  copy  of  this  writ  to  the  within 
named  defendant,  J.  E.  Hannan.     And  further  executed  this 

writ  on  the  day  of  December,  1891,  by  making  diligent 

search  for  but  failed  to  find  the  within  named  defendant  John 
R.  Mullins. 

«WM.  S.  SITLINGTON, 

"Sheriff. 
"T.  H.  GATTNU, 

"D.   S." 

The  answer  filed  in  that  case  was  also  offered  in  evidence, 
and  is  in  the  following  language: 

"In  the  Circuit  Court,  April  Term,  1893. 

"State  of  Missouri, ) 

v  ss. 
Jackson  County.      ) 

"JOHN  KEENAN  ^ 

WILLIAM  C.  MULLINS.    J 

"Now  comes  the  defendant  and  for  answer  to  the  petition 
of  plaintiff  herein  says:  Thev  allege  that  the  cost  bond 
referred  to  in  plaintiff's  petition  was  si.smed  by  bim  or  by 
his  atlornov;  thov  adn^'it  tb-^t  tbov  are  tnlcirrr  stop?  to  enforce 
the  cnllor-fioTi  of  the  costs  adjudged  against  plaintiff  as  surety 
on  said  bond. 
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"They  deny  each  and  every  allegation  in  the  petition  not 
herein  expressly  admitted.  Wherefore,  defendants  pray  that 
said  injunction  be  dissolved,  said  suit  dismissed,  and  that 
^'^  such  other  orders  be  made  in  the  premises  as  the  court  may 
deem  just  and  proper,  and  for  costs. 

"FYKE  &  HAMILTON, 
"Attorneys   for   Defendants." 

No  other  process  was  ever  issued  in  the  case,  exc^t  the 
original  summons,  on  the  back  of  which  appeared  the  return 
quoted  above.  Upon  this  showing  of  facts  the  court  entered 
the  following  judgment: 

"Tuesday,  April  10,  1894. 

"JOHN  KEENAN, 

Plaintiff, 

V. 

WM.  C.  MULLINS,  JOHN  H.  MULLINS, 
E.  H.  HAMILTON  and  J.  R.  HANNON, 

Defendants.  ^ 

"Now  comes  the  parties  hereto  by  their  respective  attor^ 
neys,  and  all  and  singular  the  matters  herein  being  heard  and 
considered,  the  court  does  not  find  the  issues  herein  in  favor  of 
the  plaintiff  and  that  plaintiff  is  entitled  to  the  relief  prayed 
for. 

"Thereupon  in  open  court  come  defendants.  R.  H.  Hamilton 
and  John  R.  Hannon,  and  enter  their  disclaimer  herein. 
Thereupon  it  is  considered,  ordered  and  adjudged  that  tlie 
temporary  injunction  herein  be  made  perpetual.  That  tlie 
judgment  heretofore  rendered  by  the  circuit  court  of  Jackson 
county,  Missouri,  at  Kansas  City,  in  case  No.  8221,  wherein 
John  Crane  and  others  were  plaintiffs  and  the  defendants  here- 
in were  defendants,  be,  in  so  far  as  such  judgment  adjudges 
the  plaintiff  herein  with  the  payment  of  the  costs  of  that  ac- 
tion, decreed  null  and  void  and  be  set  aside,  and  that  defend- 
ants, their  agents  and  attorneys,  be  perpetually  enjoined  from 
attempting  to  enforce  such  portion  of  that  judgment. 

"It  is  further  considered,  ordered  and  adjudged  that 
plaintiff  have  and  recover  of  defendants,  William  C.  Mulliii.- 
*"*®  and  John  R.  Mullins,  his  costs  in  this  behalf,  laid  out  and 
expended  and  have  execution  therefor." 

It  was  under  an  execution  issued  upon  this  judcrnpnt 
that    appellant's    property    was    sold    and    purchased    by    the 
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respondent  in  this  case.  At  the  conclusion  of  the  testimony 
in  the  present  case  the  plaintiff  prayed  the  court  to  give  a 
peremptory  instruction  in  his  behalf,  and  defendant  on  his 
part  requested  a  like  instruction  in  his  behalf.  The  court 
refused  plaintiff's  and  gave  defendant's  instruction,  and  the 
case  was  brought  here  plaintiff,  as  appellant. 

From  the  record    before    ns   we  think    the   discussion    on 
this  appeal  has  taken  a  much  wider  range  than  the  situation 
calls  for.     We  have   been   favored   with  tlie  most  interesting 
and  elaborate  arguments,   with  citations  of  numerous  authori- 
ties in  support  thereof  upon  the  question  as  to  the  effect  of 
an  unauthorized  appearance  by  an   attorney   for  a  defendant 
against  whom  a  judgment  had  been  rendered,  but  in  our  opin- 
ion that  question  is  of  little  or  no  concern  to  the  disposition 
of  the  case  now  before  us.     Notwithstanding  the  recitation  in 
tlie  judgment,  "Now  come  the  parties  hereto  by  their  respec- 
tive attorneys,  and  all  and  singular  the  matters  herein  being 
heard    and    considered."    etc.,    when    the    entire    court    roll 
is  examined,  it  is  readily  seen  that  this  recitation  is  erroneous; 
that,  in  fact,  no  a])pcarance  was  made  nor  attempted  to  be  made 
by  anyone,  purporting  to  act  as  the  attorneys  for  tlie  plaintiff 
herein,  in  the  suit  of  John  Kcenan  v.   William  Mullin?  and 
others,  wherein  the  judgment  against  this  plaintiff    (who  was 
one  of  the  defendants  in  that  suit)   was  rendered  and  under 
which   judgment   defendant's   land   was   sold.     The   court    roil 
shows  that  the  firm  of  attorneys,  Fyke  &  Hamilton,  did  at  the 
April    term,     1893,    of    the    Jackson    circuit    court,   file    the 
answer  co])ied  above,   for  the   defendant  in  the  suit  of  John 
Keenan  v.   William   C.   Mullins   et  al.,  who   wore  served  with 
proecss,  but  that  answer  nowhere  purports  to  be  for  and  in  be- 
half ^•^♦^  of  this  plaintiff,  as  one  of  the  defendants  in  that  suit. 
1)ut   merely   for  the   defendants   without  naming  th(>m.     Both 
this  plaintiff  and  the  attorney  who  filed  the  answer  in  the  case 
of  John  Keenan  v.  William  C.  jMullins  et  al.  tt'stified  that  this 
]>laintiff  never   in    fact  appeared  in  that   suit,   as  07ie   of  the 
defendants,  and  that  he  never  filed  an  answer,  nor  did  he  in 
fact  authorize  an  answer  to  be  filed  for  or  in  liis  behalf.     This 
testimony  was  not  dcmied  by  anyone. 

The  court  roll  in  the  case  of  John  Keenan  v.  William 
r.  ]\Iullins  et  al.  disclosed  the  further  fact  (as  a])pears  from 
llie  return  of  the  -heriff  upon  the  summons  issued  in  that 
ease)  that  the  defi-ndanls  Hamilton  and  llannon  alone  were 
served,  and  that  after  diligent  search  nuule,  the  sheriff  failed. 
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to  find  the  within  named  defendant,  John  "R.  ^Mullins  (the 
plaintiff  in  this  action)  in  his  county.  This  brings  us,  then, 
to  the  consideration  of  the  question,  as  to  who  in  a  general 
recitation  in  a  judgment,  as  in  this  case,  "Xow  comes  the* 
parties  liereto  by  their  respective  attorneys,"  etc.,  is  to  be  com- 
prehended, wlien  upon  the  face  of  the  return  on  the  summons 
in  the  case,  all  the  defendants  named  in  the  suit  had  not  been 
served  with  process. 

Respondent  contends  that  this  general  recital  of  the  de- 
fendant's appearance  in  the  judgment  must  be  held  and 
treated  as  conclusive  evidence  of  that  fact,  and  that  in  this 
independent  collateral  proceeding  its  verity  cannot  be  ques- 
tioned to  discredit  the  force  of  the  judgment  as  made  and 
entered  therein.  Appellant,  upon  the  other  hand,  contends 
that  this  recital  in  the  judgment  is  to  be  considered  more  as 
a  formula  adopted  by  the  clerk  in  writing  up  the  judgment, 
than  as  a  solemn  finding  by  the  court  upon  that  fact,  in  view 
of  the  positive  showing  of  the  court  Toll  that  this  plaintiff, 
John  E.  Mullins,  in  that  suit  did  not  in  fact  appear;  that  the 
recital  in  the  judgment,  "Now  come  the  parties  hereto  by 
their  respective  attorneys,"  etc.,  should  be  interpreted  to 
mean  that  only  those  parties  appeared  and  filed  answers  who 
*"*^  had  been  brouglit  into  court  by  its  process  duly  served  upon 
them.  As  said  above,  the  court's  jurisdiction  of  the  defend- 
ant John  R.  Mullins  in  the  case  of  John  Keenan  v.  William 
C.  Mullins  et  al.  was  not  had  by  service  of  process  upon  him. 
The  return  upon  the  summons  shows  that  fact;  and  if  juris- 
diction was  ever  acquired  to  authorize  the  judgment  rendered, 
it  must  have  been  by  the  answer  filed  in  that  case  by  the  at- 
torneys. Fyke  &  Hamilton,  who  alone  filed  an  answer  for  any- 
one. 

When  we  look  to  the  answer  there  filed  we  see  that  it  is 
not  an  answer  by  Fyke  &  Hamilton,  for  the  defendant.  John 
R.  ]\rullins.  entering  his  voluntary  apjiearance  to  make  an- 
swer to  the  charges  and  allegations  of  plaintiff's  petition  in 
a  suit  in  which  he  had  not  been  served  with  process;  but  it 
was  an  answer  for  the  defendants  without  naming  them,  wliich 
could  not  mean  more  than  those  defendant*  who  liad  b(>on 
duly  brought  into  court,  and  who  were  required  to  malce  an- 
swer by  reason  of  the  court's  authority  over  tliem  on  account 
of  the  court's  process  served  (and  of  these  Jolin  U.  Mullins 
was  not  one).  Without  a  special  entrv  of  appearance  in  the 
suit,  by  John   R.    :Munins   in   person   or   by   attorney,   in   that 
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he  was  not  served  with  the  court's  process,  the  court  had  no 
authority  over  him,  and  the  mere  erroneous  or  false  recitation 
in  the  judgment,  that  he  did  so  appear,  would  not  give  to 
the  court  an  authority,  which  before  the  assertion  it  did  not 
possess,  or  invest  it  with  jurisdiction  to  render  a  valid  judg- 
ment against  the  defendant  John  E.  Mullins,  which,  without 
the  existence  of  the  fact  recited,  it  was  wanting  in  authority 
to  do. 

Nothing  can  be  more  illogical  or  wanting  in  judicial 
force  than  the  contention  made  by  the  respondent  and  sup- 
ported seemingly  by  some  judicial  dicta,  that  a  judgment 
against  a  party  under  which  his  property  has  been  sold  must 
be  held  and  treated  as  an  indisputable  record  on  the  question 
of  his  appearance  in  the  case  wherein  the  judgment  sought 
^"^^  to  be  annulled  was  rendered  because  the  judgment  in  that 
case  recites  the  fact  that  the  defendant  did  so  appear,  and 
in  the  next  place  says  that  the  judgment  is  an  indisputable 
record  because  he  did  appear. 

Marcy,  J.,  in  Starbuck  v.  Murray,  5  Wend,  148,  21  Am. 
Doc.  172,  to  illustrate  and  at  the  same  time  to  emphasize  the 
unreasonableness  of  such  a  position,  thus  states  the  rule:  "The 
appearance  makes  the  record  indisputable  verity  and  the  record 
makes  the  appearance  an  indisputable  fact,"  which  is  sophistry 
complete,  and  if  indulged  in  makes  a  judgment  a  judicial  web 
into  which  if  by  chance  a  citizen  falls,  he  is  inextricable,  his 
constitutional  right  to  a  day  in  court  to  the  contrary  not- 
withstanding. Or,  stated  otherwise,  the  position  of  respond- 
ent resolves  itself  to  this:  The  court  creates  a  defendant's 
day  in  court,  by  the  mere  recital  of  the  fact  in  its  record, 
and  the  recited  fact  becomes  an  indisputable  verity  because 
it  is  the  record  of  a  court. 

Such  reasoning  ignores  the  foundation  upon  which  rests 
tlie  right  in  any  court  to  render  a  binding  judgment  again ?t 
the  citizen  where  his  rights  or  his  property  is  to  bo  affected. 
Defendant  must  have  had  his  day  in  court,  that  a  valid  and 
binding  judgment  against  him  may  be  entered,  and  main- 
tained, notwithstanding  ilie  presumptions  to  be  indulged  in 
favor  of  the  verity  of  judgments. 

The  doctrine  of  absolute  verity  of  a  record  cannot  apply 
where  the  want  of  jurisdiction  of  the  court  making  the  record 
souglit  to  be  annulled  is  the  very  question  put  in  issue  by 
the  proceedings,  and  this  is  none  the  less  true,  because,  as 
in  this  ojise,  the  plaintiff  has  joined  in  his  petition  to  annul 
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a  judgment  and  to  set  aside  a  sale  of  land  made  theroiindfr 
a  count  in  ejectment  for  the  possession  of  the  land  sold  under 
said  erroneous  judgment,  in  the  consideration  of  the  issues 
under  which  last  count,  standing  alone,  the  absolute  voritv 
of  the  judgment  in  question  might  not  properly  be  a>>ailed, 
according  to   the  authorities   cited. 

'^^'^  If  the  court  had  no  jurisdiction  over  this  plaintiff  (the 
defendant  in  the  suit  of  Keenan  v.  Mullins  et  al.)  it  had  no 
power  to  make  the  record  as  set  out  in  the  judgment  under 
which  plaintiff's  land  was  sold,  and  the  projiosed  record  is 
not  in  truth  and  fact  an  absolute  verity  as  against  the  plain- 
tiff in  the  present  proceeding;  and  further,  it  is  not  neces- 
sary that  the  allegations  of  a  petition,  seeking  to  have  de- 
clared void,  set  aside,  annulled,  or  for  naught  held,  a  judg- 
ment so  entered  against  a  defendant,  where  he  was  neither 
served  with  notice  of  the  suit  against  himself,  and  where, 
notwithstanding  the  want  of  legal  notice,  he  neither  appeared 
nor  authorized  the  entry  of  his  appearance  therein,  charge  that 
the  recital  of  appearance  in  the  judgment  was  corruptly  or 
fraudulently  induced  or  made,  as  contended  for  herein.  For 
though  the  clerk  may  not  have  fraudulently  made  the  entry 
in  the  judgment  reciting  the  appearance  of  the  defendant  by 
his  attorneys,  in  the  sense  that  he  intended  the  commission 
of  a  willful  wrong,  yet  if  he  did  it  mistakenly  (as  was  evi- 
dently done  in  the  case  in  question,  by  treating  the  answer  tliat 
was  filed  for  the  defendants  without  naming  them,  to  include 
all  defendants  named  in  the  petition,  instead  of  the  an-:\\\T 
for  those  only  who  were  in  court  by  reason  of  its  process  duly 
served  upon  them,  and  of  whom  answers  were  required),  the 
effect  is  the  same  to  a  defendant  who  is  threatened  with  [he 
loss  of  his  property  by  the  existence  of  the  false  recital. 
Though  fraud  in  direct  terms  is  not  cliarged  against  anyone 
in  the  procurement  of  the  judgment  sought  to  be  doclar^^d 
void  by  this  proceeding,  the  facts  and  cireum>(anees  unih  r 
which  the  judgment  was  entered  are  set  out  in  the  first  count 
of  plaintiff's  petition,  and  those  facts  conslifute  antple  war- 
rant for  the  equitable  intervention  of  the  court  to  >i-:  a~i']c, 
declare  void,  or  in  anywise  to  stay  tlie  force  of  the  juilLiiena 
so  entered,  regardh'ss  of  the  reason  tltat  may  have  ]tr.)!ii|tM  d 
the  untrue  recital  found  therein,  and  witliout  regard  to  t!ie 
question  whether  or  not  actual  intentional  fraud  was  cliar^'id 
^*^  to  anyone  in  procuring  or  causing  the  untrue  recital  lo  he 
60  made. 
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In  view  of  the  general  practice  by  our  circuit  courts 
to  permit  the  clerks  thereof  to  make  up  the  formal  recitations 
set  out  in  their  judgments,  such  as,  who  of  the  parties  to  a 
suit  were  served  with  process,  and  who  of  the  parties  have 
made  his  or  their  voluntary  appearance  thereto,  from  the 
papers  in  the  clerk's  custody,  and  the  court's  acceptance  of 
such  recitals  so  made  up  by  the  clerk,  as  the  fact  appearing 
from  the  court  roll  without  a  personal  examination  of  the 
roll  itself  by  the  court,  it  would  be  most  dangerous  to  say 
that  a  record  thus  made  up  showing  that  due  notice  had  been 
given  to  a  defendant  of  the  commencement  of  an  action  against 
himself  or  that  he  had  appeared  by  attorney  and  filed  an 
answer  therein,  should  be  held  conclusive  against  an  offer  to 
sliow  a  contrary  state  of  facts,  either  by  the  court  roll  itself 
or  by  facts  independent  of  the  court  roll. 

Recognizing  the  general  presumption  to  be  indulged  in 
favor  of  a  judgment  of  a  court  of  general  jurisdiction,  where 
its  jurisdiction  over  the  parties  to,  and  of  the  cause  in  which 
it  has  acted  is  not  questioned,  still  that  presumption  is  of 
no  avail  as  an  absolute  conclusion,  against  a  party  offering 
in  an  independent  proceeding,  to  show  facts  and  circumstances 
which  go  to  the  impeachment  of  the  court's  assumed  and 
presumed  jurisdiction  in  the  particular  case  assailed,  either 
by  the  court  roll  itself  or  by  facts  aliunde  the  roll. 

In  the  consideration  of  this  case  respondent  has  failed 
to  note  the  distinction  between  those  cases  having  under 
consideration  a  false  recital  of  a  jurisdictional  fact  in  a  judg- 
ment record,  and  those  having  for  determination  the  question 
of  an  erroneous  or  false  adjudgment  of  a  fact  or  facts  in  the 
case   by  the   court. 

Tlie  latter  in  the  very  nature  of  things  is,  and  must  be, 
held  not  only  presumptively  true,  but  must  be  conclusively  so 
r>»5  ]^^i(\  r^-^^  treated  at  all  times  (except  on  appeal),  otherwise 
there  would  be  no  final  settlement  of  disputed  controversies. 

As  said,  the  case  before  us  now  for  deterininatioii  docs 
not  involve  the  consideration  of  the  validity  of  a  judgment, 
where  the  parties  have  once  been  before  the  court,  or  tlie 
rights  of  a  third  party  who  has  purcliastMl  ])rop('rty  on  the 
strcnctli  thereof  that  was  entt'rcd  against  a  defendant  upon 
a  false  or  mistaken  return,  showing  that  the  defendant  had 
been  properly  brought  before  the  court;  nor  does  it  involve 
the  validity  of  a  judgment  entered  against  a  d(>fendant  upon 
an  appearance  by  an  unauthorized  attorney,  nor  are  we  called 
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upon  to  consider  a  case  where  a  defendant's  appearance  has 
been  procured  or  induced  by  some  fraudulent  practice  or  de- 
ception, wliich  gave  to  the  court  the  appearance  of  jurisdic- 
tion to  render  the  jud^^ment  entered,  but  the  facts  before  us 
present  a  case  wherein  the  recitals  in  the  judgment  as  to  the 
appearance  of  the  defendant  in  the  proceedings  wherein  the 
judgment  was  rendered  is  wholly  without  support  from  the 
court  roll  or  elsewhere;  and  further,  where  it  is  manifest  at 
a  glance  that  the  record  made  was  the  result  of  a  mistaken 
interpretation  of  the  meaning  of  an  answer  that  had  been 
filed  for  and  in  behalf  of  other  defendants  in  the  case,  but 
of  which  this  plaintiff  (as  defendant  in  that  suit)  knew  noth- 
ing, and  in  which  proceeding  he  took  no  part  whatever. 

Nor  is  the  point  made  by  appellant  here  that  the  attorneys. 
Fyke  &  Hamilton,  might  not  have  appeared  for  him  and 
filed  an  answer  in  his  behalf  in  the  case  of  Keenan  v.  Wm. 
C.  MuUins  et  al.,  that  would  have  bound  him  although  no 
service  of  process  was  ever  had  upon  him  therein;  but  the 
contention  is  that  neither  they  as  attorneys  or  otherwise  did 
appear  for  him  in  the  suit  of  Keenan  against  others  and 
himself,  nor  did  they  attempt  or  pretend  to  do  so,  to 
furnish  a  pretense  of  jurisdiction  over  the  person  of  this 
plaintiff  to  justify  the  judgment  rendered  against  him,  and 
under  which  his   property  was   sold   to  tlie  defendant  herL'in. 

630  rjy-^Q  ^j-jr^}  court  heard  the  testimony  of  the  plaintill;  to 
the  effect  that  he  had  never  authorized  the  attorneys,  Fyke 
&  Hamilton,  to  appear  for  him  and  file  an  answer  in  his 
behalf  in  the  case  of  Keenan  v.  Wm.  C.  ^Iidlins  et  al.  Also, 
that  of  the  attorney.  Fyke,  who  did  file  the  answer  for  other 
defendants  in  that  case,  to  the  effect  that  neither  he  nor  the 
firm  of  Fyke  &  Hamilton,  of  which  he  was  a  member,  w;is 
authorized  to  file  an  answer  for  or  in  behalf  of  the  appellant 
herein,  and  further,  that  he  did  not  file  an  answer  for  this 
appellant  in  that  case,  nor  did  he  attempt  to  do  so;  and 
yet  after  hearing  such  testimony,  subject  as  it  was  to  the 
objection  made  against  it  by  respondent,  it  was  stricken  out 
by  the  court  on  the  grounds  that  it  was  incompetent  as  im- 
peaching testimony  against  the  recitations  of  the  judgment  in 
controversy.  In  this  the  trial  court  committed  (>rrer.  The 
doctrine  of  absolute  verity  of  a  nx^ord  does  not  applv  when 
the  want  of  jurisdiction  in  the  court  to  make  tli'^  record  as- 
sailed is  the  very  question  in  issue  to  be  determined. 
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The  judgment  of  the  trial  court  is  reversed  and  the 
cause  remanded  to  be  retried  in  accordance  with  the  views  ex- 
pressed herein. 

Brace,  P.  J.,  and  Marshall  and  Valliant,  JJ.,  concur. 


The  Vacation  of  Judgments,  when  not  specially  authorized  by  stat- 
ute, is  considered  in  the  monographic  note  to  Furman  v.  Furraan,  60 
Am.  St.  Eep.  633-663.  The  power  to  vacate  judgments  after  the  time 
specified  by  statute  is  considered  in  the  monographic  note  to  Nicklin 
V.  Robertson,  52  Am.  St.  Rep.  795-799.  And  relief  from  judgments, 
other  than  by  appellate  proceedings  in  equity,  is  considered  in  the 
monographic  note  to  Little  Rock  etc.  Ry.  Co.  v.  Wells,  54  Am.  St. 
Kop.  218-261. 

Defective  Service  of  Process,  as  affecting  the  jurisdiction  of  the 
court,  is  considered  in  the  monographic  note  to  Sanford  v.  Edwards, 
C]  Am.  St.  Rep.  485-496.  If  a  judgment  of  a  court  of  general  juris- 
diction recites  that  service  of  summons  was  duly  made,  it  must  be 
prfSumed  that  that  fact  appeared  to  the  court  by  competent  proof: 
Kalb  V.  German  Sav.  etc.  Soc,  25  Wash.  349,  87  Am.  St.  Rep.  757,  65 
Pae.  559.  See,  in  this  connection,  Burke  v.  Interstate  Sav.  etc.  Assn., 
25  Mont.  315,  87  Am.  St.  Rep.  416,  64  Pac.  879. 
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TRAVELEES'  INSURANCE  COMPANY  v.  MOSES. 

[63  N.  J.  Eq.  260,  49  Atl.  720.] 

INSURANCE— Indemnity— Bankruptcy.— If  a  policy  of  insur- 
ence  against  loss  sustained  by  an  employer  through  accident  to  his 
employee  provides  that  "no  action  shall  lie  against  the  insurance  com- 
pany as  respects  any  loss  under  this  policy,  unless  it  shall  be  brought 
by  the  assured  himself  to  reimburse  him  for  loss  actually  sustained 
and  paid  by  him  in  satisfaction  of  a  judgment  after  a  trial  of  the 
issue,"  the  insurance  company  is  liable  only  for  the  amount  paid  by 
the  employer  on  such  judgment,  and  if  his  property  is  transferred  to 
a  trustee  in  bankruptcy,  the  insurer's  liability  is  determined  by  ascer- 
taining what  percentage  the  assets  of  the  bankrupt,  outside  of  the 
policy,  will  pay  on  the  debts  proved  against  his  estate,  outside  of 
the  judgment,  and  the  insurer's  liability  is  the  same  percentage  of 
such  judgment,      (p.  664.) 

G.  Holmes,  C.  C.  Black,  and  C.  L.  Corbin,  for  the  appellanL 

F.  Woodbridge,  E.  I.  Myers,  and  A.  H.  Strong,  for  the  re- 
spondents. 

2«i  DIXON,  J.  The  object  of  this  bill  is  to  enforce  the 
contract  made  February  20,  1897,  between  the  Traveler's  In- 
surance Company  and  the  Beacon  Lamp  Company,  by  which 
the  insurance  company  agreed  to  indemnify  the  lamp  coanpany 
against  loss  from  liability  for  damages  on  account  of  bodily 
injuries  accidentally  suffered  by  any  employe  of  the  lamp  com- 
pany up  to  February  15,  1898.  The  contract  limited  the  lia- 
bility of  the  insurance  company  to  five  thousand  dollars  U^T 
injuries  to  one  person,  and  contained  this  provision:  '"It.  Xo 
action  shall  lie  against  the  [insurance]  company  as  respects  any 
loss  under  this  policy,  unless  it  shall  be  brought  by  the  assured 
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himself  to  reimburse  him  for  loss  actually  sustained  and  paid 
by  him  in  satisfaction  of  a  judgment  after  a  trial  of  the  issue." 

On  January  12,  1898,  the  lamp  company  became  liable  to 
Mary  Bardzik,  one  of  its  employes,  for  damages  on  account  of 
bodily  injuries  accidentally  suffered  by  her,  and  on  January  23, 
1899,  she  obtained  judgment  therefor  against  the  lamp  com- 
pany in  the  supreme  court  of  this  state  for  six  thousand  and 
sixty-six  dollars  and  seventy-eight  cents  after  trial  of  the  issue. 

On  the  day  last  mentioned  a  petition  in  bankruptcy  was  filed 
against  the  lamp  company  in  the  United  States  district  court 
for  the  southern  district  of  ISTew  York,  and  in  February,  1S99, 
n  similar  potition  M'as  filed  in  the  United  States  district  court 
2^2  for  Xew  Jersey,  and  thereupon,  in  March,  1899,  the  lamp 
company  was  adjudged  bankrupt,  and  Aaron  H.  Moses  was  ap- 
pointed trustee  in  bankruptcy  and  qualified  as  such.  After- 
ward Mary  Bardzik  proved  her  claim  in  the  bankruptcy  pro- 
ceedings and  it  was  duly  allowed. 

On  these  facts  the  trustee  and  the  lamp  company  filed  this 
bill  in  equity  against  the  insurance  company,  making  Mary 
Bardzik  also  a  party  defendant,  to  require  the  insurance  com- 
pany to  pay  to  her  the  sum  for  which  it  is  responsible.  Mary 
Bardzik  answered,  and  in  her  answer  set  forth,  "hj  way  of 
cross-bill,"  the  same  facts  as  were  stated  in  the  complainant's 
bill,  and  prayed  the  same  remedy  against  the  insurance  com- 
pany. This  company  demurred  to  the  bill  and  the  cross-bill, 
and  the  chancellor  having  overruled  the  demurrer,  it  appeals. 

The  argument  presented  in  support  of  the  demurrer  is  based 
npon  clause  15  of  the  contract  above  quoted,  and  raises  the 
question  whether  the  action  is  'Harought  by  the  assured  to  reim- 
burse him  for  loss  actually  sustained  and  paid  by  him  in  satis- 
faction of  a  judgment."  The  contention  is  tliat  tlie  lamp  com- 
pany has  not  paid  the  loss;  that  payment  of  the  loss  is,  by  the 
terms  of  the  contract,  a  condition  precedent  to  an  action,  and 
therefore  no  n^'lit  of  action  has  vet  arisen. 

By  force  of  section  70  of  the  United  States  b;inkrnpt  ar-t  of 
July  1,  1898,  the  property  of  the  lamp  company  was  trans- 
ferred to  the  trustee  in  bankruptcy  on  his  ap]>ointinont  and 
qualification.  This  transfer  wns  mndc  for  the  satisfaction  of 
all  claims  against  tbe  company  provable  under  tbe  act,  and 
when  the  Bardzik  jud^'ment  was  so  proved,  it  was  for  the  satis- 
faction of  that  judgment.  From  that  time  the  trustee  became 
trustee  for  hor  to  the  fxt'""^^t  of  hor  sliaro  of  th'-'  ri'^^'-hts  whicb 
had  passed  to  him  from  tlic  (-oinpany.  and  to  tluit  extent  the 
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company  had  actually  paid  her  trustee  and  agent  by  the  transfer 
of  its  property.  The  contract  of  the  insurance  company  does 
not  require  the  payment  should  be  made  in  cash,  and  this  pay- 
ment in  property  is  sufficient  compliance  with  its  terms. 

Before  payment  was  actually  made  by  the  lamp  company,  its 
right  under  the  contract  was  substantial  and  valuable  as  aji 
asset,  but  was  immature.  As  soon,  however,  as  payment  was 
'■^^^  made,  its  right  became  perfect,  and  eodem  instanti  passed 
by  operation  of  law  to  the  trustee,  and  the  trustee  became  at 
once  entitled  to  enforce  it. 

It  is  further  urged  by  the  demurrant  that  the  right  of  action 
contemplated  by  the  contract  is  one  to  be  pursued  at  law,  not 
in  equity,  being  a  mere  money  demand  upon  an  express  promise. 

Doubtless  such  a  right  must  ordinarily  be  so  prosecuted,  but 
in  the  present  case  the  right  is  complicated  by  the  necessity  of 
taking  an  account  of  all  the  assets  divisible  in  the  bankruptcy 
proceedings  and  of  the  claims  proved  against  those  assets;  for 
without  that  account  it  cannot  be  ascertained  how  much  the 
lamp  company  has  paid  in  satisfaction  of  the  Bardzik  judg- 
ment, which  is  the  extent  of  the  demurrant's  liability.  This 
complication  justifies  a  resort  to  equity.  We  therefore  con- 
clude that  the  trustee  is  entitled  to  relief  under  liis  bill.  The 
joinder  of  the  lamp  company  as  a  complainant  cannot  be  ob- 
jected to  on  this  demurrer.  The  demurrer  to  this  bill  was 
rightly  overruled. 

The  cross-bill  of  Mary  Bardzik  should  also  be  sustained.  It 
prays  no  relief  against  the  insurance  company  beyond  that 
asked  by  the  complainant;  and  as  the  complainant's  prayer  is 
that  the  sum  due  from  the  insurance  company  should  be  paid 
directly  to  her,  tlnis  in  equitable  effect  assigning  the  complain- 
ant's claim  to  her,  it  was  proper  that  she  should  afTirmativelv 
intervene  to  protect  and  enforce  the  right  so  acquired.  At 
any  rate,  if  there  be  any  defect  in  her  cross-bill,  it  is  not  so 
apparent  as  to  be  noticeable  on  general  doinurrer  under  tho 
rules  of  the  court  of  chancery:  Van  Ilouten  v.  Van  Winkle,  4*^' 
N.  J.  Eq.  380,  20  Atl.  31. 

The  orders  appealed  from  are  arPirmed. 

The  foregoing  opinion  indicates  that  the  view  exprocTil  in 
the  court  below,  to  the  effect  that  the  insurance  company  is 
bound  to  pay  five  thousand  dollars  in  any  event,  is  not  ap- 
proved by  this  court. 

The  obligation  of  the  insurance  compnnv  was  with  i^e  lit-^n 
company  only,  and  is  explicitly  defined  by  the  contract,  which 
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limits  it  to  such  sum,  not  exceeding  five  thousand  dollars,  as  the 
lamp  company  may  have  actually  paid  in  accordance  with  the 
policy.  Xo  person  claiming  under  this  contract  can  enforce 
any  larger  obligation,  for  it  rested  wholly  within  the  power  of 
ihe  contracting  ^c*  parties,  subject  only  to  public  law,  to  fix 
the  bounds  of  liability.  The  claim  of  the  trustee  or  of  Mary 
Bardzik  therefore  must  have  the  same  bounds.  The  lamp  com- 
pany has  paid,  but  it  has  paid  with  property,  and  it  remains  to 
ascertain  in  money  the  amount  of  the  payment.  That  can  be 
done  without  difficulty,  when  all  claims  against  the  bankrupt 
estate  are  proved,  and  all  the  assets,  outside  of  his  obligation 
of  the  insurance  company,  have  been  converted  into  cash  or 
definitely  valued.  Then  can  be  ascertained  what  percentage 
all  the  assets,  other  than  this  obligation  will  pay  upon 
all  the  claims,  other  than  the  Bardzik  judgment;  and  the  same 
percentage  of  the  judgment  will  be  the  amount  of  the  liability 
of  the  insurance  company,  provided  it  does  not  exceed  five 
thousand  dollars,  and  if  it  does  exceed  five  thousand  dollars, 
the  company  will  be  liable  for  that  sum.  In  this  respect  the 
present  contract  differs  essentially  from  those  wherein  the  in- 
>ureT  agrees  to  pay  the  damages  for  which  the  assured  may 
become  liable,  such  as  were  those  considered  in  Ross  v.  Ameri- 
can Employers'  Liability  Ins.  Co.,  56  N.  J.  Eq.  41,  38  Atl.  23. 


For  Contracts  Indemnifying  persons  from  their  liability  to  parties 
«;iiRtaiTiinpr  personal,  injuries,  see  Worcester  etc.  Ry.  Co.  v.  Travelers' 
Tns.  Co.,  180  Mass.  263,  91  Am.  St.  Rep.  275,  62  N.  E.  364;  Bain  v. 
Mkins,  181  Mass.  240,  ante,  p.  411,  63  N.  E.  414;  Kansas  City  etc. 
E.  R.  Co.  V.  Sonthern  Ey.  News  Co.,  151  Mo.  373,  74  Am.  St,  Rep. 
.545,  52  S.  W.  205. 
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LACEY  V.  DOBBS. 

[63  N.  J.  Eq.  325,  50  Atl.  497.] 

WILLS— Signatxire  of  Testator— Subscribing  Witnesses.— Un- 
der a  statute  providing  that  "all  wills  and  testaments  shall  bo  in 
writing,  and  shall  he  signed  by  the  testator,  which  signature  shall 
be  made  by  the  testator,  or  the  making  thereof  acknowledged  by 
him,  and  such  writing  declared  to  be  his  last  will,  in  the  presonfo  of 
two  witneeses,  present  at  the  same  time,  who  shall  subscribe  ttieir 
names  thereto  as  witnesses,  in  the  presence  of  the  testator,"  it  is 
essential  that  everything  required  to  be  done  by  the  testator,  includ- 
ing his  signature,  precede  in  point  of  time  the  subscription  of  the 
witnesses,      (p.  681.) 

A.  Eby  and  W.  H.  Eby,  for  the  appellants. 

A.  Grant  and  H:  F.  Barrcll,  for  the  respondent. 

3-^  COLLINS,  J.  The  orphans  court  of  Essex  county  ad- 
mitted to  probate  as  the  last  will  and  testament  of  Mary  Ann 
Caldwell,  dtoeased,  a  paper  writing,  her  signature  to  which  was 
proved  to  have  been  made  after  the  subscription  of  the  putative 
testamentary  witnesses,  although  on  the  same  occasion  and 
while  they  were  still  present. 

'^'^^  Upon  affirmance  in  the  prerogative  court,  by  the  decree 
that  is  the  subject  of  the  present  appeal,  the  learned  chancellor, 
sitting  as  ordinary,  was  largely  inliuenced,  if  not  controlled,  by 
a  deliverance  in  that  court  in  1858,  in  the  case  of  Mundy  v. 
Mundy,  15  N.  J.  Eq.  290,  to  the  effect  that  the  order  of  signing 
was  not  material  to  the  validity  of  a  will.  The  question  has 
been  directly  involved  in  no  other  reported  ease  in  this  state. 

The  first  section  of  the  supplement,  approved  March  12, 1851, 
to  "An  act  concerning  wills"  (Gen.  Stats.  37G0),  upon  which 
all  valid  wills  must  rest,  reads  as  follows:  "All  wills  and  testa- 
:;aents  of  persons  dying  after  this  act  shall  take  effect,  or  who 
may  have  died  since  the  fourth  day  of  July,  in  the  year  of  our 
Lord  eighteen  hundred  and  fifty,  shall  be  in  writing,  and  shall 
be  signed  by  the  testator,  which  signature  shall  be  made  by  the 
testator,  or  the  making  thereof  acknowledged  by  him,  and  such 
writing  declared  to  be  his  last  will  in  presence  of  two  witnesses 
present  at  the  same  time,  who  shall  subscribe  their  names  there- 
to as  witnesses  in  the  presence  of  the  testator;  and  all  wills 
and  testaments  of  person  dying  since  the  day  aliove  mentioned, 
made  in  manner  prescribed,  by  any  person  competent  by  law  to 
make  such  will,  shall  be  sufficient  to  devise,  pass  and  bequeath 
all  estates  and  property,  real  or  personal,  and  all  rights  of  any 
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kind,  and  to  appoint  a  guai'dian  or  guardians  to  any  child  of  the 
tGstator  during  infancy." 

The  grammatical  sense  of  this  enactment  is  that  the  entire 
testamentary  act  is  to  be  attested  by  two  witnesses,  by  the  sub- 
scription of  their  names.  Tliey  are  to  subscribe  "as  witnesses" 
— i.  e.,  as  those  who  know  (Saxon  witan)  what  was  said  aud 
done.  They  cannot  know  before  the  fact.  But  the  apparent 
meaning  of  words  must  yield  to  authoritive  judicial  construc- 
tion; and  a  judgment  of  the  prerogative  court,  of  long  stand- 
ing, although  not  binding  in  this  court,  should  not  lightly  be 
overruled.  Hence  some  elaboration  seems  proper  in  vindicat- 
ing a  determination  contrary  to  the  deliverance  mentioned — the 
more  so  because  of  confusing  adjudications  elsewhere. 

It  will  be  found  upon  examination  of  the  case  cited  that  such 
deliverance  was  an  ill-considered  make-weight  for  a  decision 
previously  placed  on  a  sound  basis  with  wliioh  it  was  really  in- 
consistent. The  decree  was  mainly  and  rightly  vested  on  the 
evidential  force  of  the  attestation  signed  by  the  testamentary 
^^"^  witnesses.  It  was  said:  "The  attestation  clause,  with  the 
signatures  of  the  witnesses,  is  prima  facie  evidence  of  the  facts 
stated  in  it.  It  may  be  overcome  by  the  witnesses  themselves, 
or  by  other  witnesses,  or  by  facts  and  circtimstances  irreconcila- 
ble with  its  verity.  If  there  is  no  attestation  clause  the  case  is 
different.  In  the  one  case  there  must  be  aflirmative  proof  of 
publication  and  of  the  other  requisites ;  in  the  other  there  must 
be  affirmative  proof  of  the  want  of  those  requirements."  In 
Allaire  v.  Allaire,  37  jST.  J.  L.  312,  the  present  chief  justice, 
speaking  for  the  supreme  court,  said  tiiat  the  true  principle 
had  been  so  declared  with  exactness;  and  in  Allaire  v.  Allaire, 
39  N".  J.  L.  113,  this  court  held  that  the  \cs;sl\  rule  was  thus 
properly  settled.  But  not  content  with  this  firm  ground  of 
decision,  the  learned  ordinary,  evidently  Avithout  scrutiny  of 
the  statut<^,  and  without  that  careful  consideration  almost  al- 
ways displaved  in  his  judicial  utterances,  went  on  thus  to  sup- 
port it:  "Mrs.  ^Manning  at  one  time  says  that  she  thinks  her 
husband  [one  of  the  testamentary  witnesses]  signed  before  the 
testator.  If  the  fact  was  clearly  proved,  it  would  not  affect  the 
validity  of  the  will.  The  particular  order  of  the  several  re- 
quisites to  the  valid  execution  of  a  testament  is  not  at  all  ma- 
terial: Vaughan  v.  Burford.  3  Bradf.  Surr.  78."  This  is  most 
unsatisfactory.  The  order  of  the  requisites  to  the  execution  of 
a  will  is  noi  material.  Thn  testator  may  declare  the  "writing" 
to  be  his  will  before  or  after  or  contemporaneously  with  the 
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niakiDg  or  acknowledging  of  the  signature,  but  attestation  is  a 
dill'erL'nt  matter.  01  course  the  word  "exccuiiou"'  was  used — 
though  inaptly — to  include  the  subscription  of  the  witnesses, 
and  the  New  York  surrogate's  decision,  on  which  too  ha.sty  re- 
liance was  placed,  was  to  the  elfect  stated,  upon  a  New  York 
statute  like  our  own.  -That  decision  has  since  been  repudiated 
by  the  court  of  appeals,  and  it  is  strange  that  so  acute  a  rea- 
soner  as  tlie  writer  of  the  opinion  in  Mundy  v.  Mundy,  lo  X.  J. 
Eq.  290,  should  not  have  seen  the  inconsistency  of  antecedent 
subscription  of  witnesses  with  his  declared  rule  that  "the  attes- 
tation clause,  with  the  signature  of  witnesses,  is  prima  facie 
evidence  of  the  facts  stated  in  it."  One  of  those  facts  must  be 
<be  making  or  acknowledging  of  the  testator's  signature.  The 
atti'station  clause,  he  had  said,  can  only  be  overcome  ^^^  by 
proof  irreconcilable  with  its  verity.  When  signed,  therefore, 
in  order  to  have  such  a  probative  force  it  must  be  true.  The 
rule  necessarily  interprets  the  statute. 

The  rationale  of  the  rule  was  very  clearly  stated  by  Vice- 
ordinary  Van  Fleet  in  Farley  v.  Farley,  50  N.  J.  Eq.  434,  439, 
26  Atl.  178.  He  said  that  an  attestation  clause  is  "for  the  very- 
purpose  of  preserving  in  permanent  form  a  record  of  the  facts 
attending  the  execution  of  the  will,  so  that,  in  case  of  the  fail- 
ure of  memory,  or  other  casualty,  they  may  still  be  proved.  It 
is  for  this  reason  that  the  courts  have  uniformly  hold  that,  on 
proof  of  the  authenticity  of  the  signatures  of  the  subscribing 
witnesses,  the  facts  stated  in  the  attestation  clause  must  be  con- 
sidered and  accepted  as  true  until  it  is  shown  by  atrirmative 
proof  that  they  are  not."  The  late  chancellor,  sitting  as  ordin- 
ary, in  Darnell  v.  iiuzby,  50  N.  J.  Eq.  725,  727,  26  Atl.  676, 
tersely  said:  "The  attestation  clause  recites  particulars  which 
assert  complete  obedience  to  all  requirements  of  the  statute, 
and  the  signature  of  the  witnesses  being  admitted,  that  clause 
makes  prima  facie  proof  of  all  the  facts  stated  in  it." 

If  it  be  urged,  as  indeed  it  has  been  in  some  of  the  cases,  that 
the  legal  presumption  raised  by  the  attestation  clause  is  an 
arbitrary  one,  because  the  witness  first  subscribing  cannot,  in 
the  nature  of  things,  attest  that  the  other  subscribes  in  the 
testator's  presence,  the  answer  is  that,  in  this  regard,  all  that 
is  required  by  the  statute  is  that  each  witness  shall  so  sub-scrihe. 
The  attestation  is  not  joint,  but  several,  and  the  witness  sub- 
scribing does  not  attest  the  signature,  but  only  the  presence  of 
his  colleague. 


C70  American  State  Keports,  Vol.  92.  [New  Jersey, 

To  the  argument  that,  as  like  effect  is  given  to  an  attestation 
clause  by  those  courts  that  hold  the  order  of  signing  to  be  im- 
material, it  is  at  least  disputable  that  such  rule  of  evidence  is 
inconsistent  with  that  laxity,  it  is  sufficient  to  reply  that  in  any 
case  all  that  need  be  attested  is  that  for  which  the  particular 
Btatute  involved  requires  the  presence  of  witnesses,  and  that  no 
court  has  yet  held  that  attestation  can  precede  the  testator's 
signature  where  the  statute  construced  requires,  in  terms,  as 
does  ours,  the  making  or  acknowledging  of  such  signature  to  be 
in  the  presence  of  the  testamentary  witnesses. 

^^^  Before  proceeding  to  consider  direct  adjudications  on  the 
question  sub  judicfe,  it  will  be  necessary  to  present  the  state  of 
the  law  on  the  subject  of  wills  at  the  time  of  the  enactment  of 
our  present  statute. 

Testaments  of  personalty  were,  in  England,  until  the  reign 
of  Victoria,  left  to  the  ecclesiastical  courts  unaffected  by  legisla- 
tion. Devises  of  lands  were  su])  tempore  Henry  VlII  re- 
quired, by  act  of  parliament,  to  be  in  writing,  but  no  formali- 
ties or  attestation  were  prescribed.  The  statute  of  frauds  of 
29  Charles  II,  chapter  3,  section  5,  provided  that  such  devises 
"shall  be  in  writing  and  signed  by  the  party  so  devising  the 
same,  or  by  some  other  person  in  his  presence  and  by  his  ex- 
press directions,  and  shall  be  attested  and  subscribed,  in  the 
presence  of  the  said  devisor,  by  three  or  four  credible  witnesses, 
or  else  they  shall  be  utterly  void  and  of  no  effect.'^ 

This  statute  inherently  prevailed  or  was,  in  substance,  en- 
acted in  the  American  colonies  and  the  states  of  the  Union, 
many  of  whom  extended  its  provisions  to  testaments  of  person- 
alty. In  New  Jersey  a  change,  in  phraseology  at  least,  was 
made.  In  1713-17] 4  it  was  enacted  that  "all  wills  and  testa- 
ments which  liereafter  shall  be  made  in  writing,  signe<l  mid 
published  by  the  testator  in  presence  of  three  snbs(--ribing  wit- 
nesses and  regularly  proved  etc shall  be  deemed  snlli- 

cient  to  devise  lands":  Allison's  Laws,  p.   27. 

This  statnte  survived  the  l?evolution.  In  Compion  v.  ^ilit- 
ton,  12  N.  J.  L.  70.  decided  in  1827,  Chief  Justice  Ewing  ^11^.1 
attention  to  the  difference  l)i'tween  it  and  the  7^'nglish  staln'.o 
of  frauds,  lie  said:  "Under  hot]),  will';  nrp  to  he  in  writing,  to 
be  signed  and  have  at  least  tliroe  wilnossos.  Our  act  rerjuirps 
the  will  to  he  pnhlishe^l.  Avhich  is  not  cxprcs-ly  directed  hv  the 
other.  By  the  English  statute  the  will  is  to  he  signed.  By  otir 
act  tlie  will  is  to  be  sicned  and  published  in  tho  presence  of 
witnesses.     By  the  form(;r  the  witnt'sscs  arc  to  attest  and  snh- 
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scribe  in  the  presence  of  the  devisor.  By  the  latter  they  are 
not,  in  terms,  required  so  to  do,  although  it  is  our  usual  and 
commendable  custom.'' 

Like  other  provisions  of  the  statute  of  frauds,  its  fifth  section 
'^^  was  very  loo.-ely  construed,  and  to  remove  the  consequent 
uncertainty,  as  well  as  to  bring  testaments  of  personalty  into 
uniformity  with  devises  of  land,  "An  act  for  the  amendment 
of  the  laws  with  respect  to  wills"  was  passed  by  parliament, 
taking  effect  on  July  3,  1837:  1  Victoria,  c.  26.  By  s<-ction  9 
it  was  enacted  that  "no  will  shall  be  valid  unless  it  shall  be  in 
wilting  and  executed  in  manner  hereinafter  mentioned;  that  is 
to  say,  it  shall  be  signed  at  i:he  foot  or  end  thereof  by  the 
testator  or  by  some  other  person  in  his  presence,  and  by  his  di- 
rection, and  such  signature  shall  be  made  or  acknowhd'ied  by 
the  testator  in  the  presence  of  two  or  more  witnesses  present  at 
the  same  time,  and  such  witnesses  shall  attest  and  shall  sub- 
sciibe  the  will  in  the  presence  of  the  testator,  but  no  form  of 
attestation  shall  be  necessary." 

This  statute  soon  came  before  the  ecclesiastical  courts,  aud 
in  1842  was  carefully  considered  by  Sir  Herbert  Jenner-Fust 
in  the  prerogative  court  of  Canterbury:  Moore  v.  King,  3  Curt. 
Ecc.  243.  The  great  importance  of  the  case  as  a  leading  one 
was  perceived  and  expressed — the  previous  interpretations, 
though  of  the  same  tenor,  having  been  ex  parte:  In  u  Goods 
of  Olding,  2  Curt.  Ecc.  865;  In  re  Goods  of  Byrd,  3  Curt.  Ecc. 
117.  These  were  the  facts:  The  testator  signed  the  draft  of 
his  will  in  the  presence  of  his  sister,  who  subscrilx^d  her  name 
as  a  witness.  On  the  next  day  he  acknowledged  his  signature, 
in  her  presence  and  in  the  presence  of  another  person,  to  whom 
the  sister  pointed  out  her  signature,  and  who  then  subscrib.'d 
as  a  witness.  The  will  was  held  invalid  for  lack  of  conformitv 
to  the  statute.  It  was  observed  that  the  new  legislation  was 
amendatory,  and,  in  fact,  had  grown  out  of  the  loo.-e  constrtu^- 
tion  that  had  been  given  to  the  statute  of  frauds,  and  the  judire 
said:  "I  clearly  find  that  the  object  of  this  act  is  to  remove 
every  possible  doubt,  thereby  taking  away  all  latitude  and  dis- 
cretion in  its  interpretation."  lie  declared  his  opinion  that 
"the  act  is  not  complied  with  unless  both  witnesses  shall  at- 
test and  subscribe  after  the  testator's  signature  shall  have  lit^Mi 
made  or  acknowledged  to  them  when  both  are  actual! v  pre-'-nr 
at  the  same  time."  He  pointed  out  that  the  alternative  of  ac- 
knowledgment of  the  testator's  signature,  expressly  given  by 
the  act,  precludes  any  implication  that  the  witnesses  might  ac- 
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knowledge  their  signatures  ^**^  previously  made.  The  same 
learned  judge  reaiTirmed  his  opinion  the  next  year,  in  Cooper  v. 
Bockett,  3  Curt.  Ecc.  648,  in  a  case  where  the  testator  signed 
on  the  same  occasion  as  the  witnesses,  but  after  they  had 
signed. 

Xo  English  court  has  ever  held  that  the  statute  of  frauds 
permitted  subscription  of  testamentary  witnesses  in  advance  of 
the  testator's  signature.  When  parliament  passed  the  amenda- 
tory act  such  an  anomaly  had  never,  in  any  adjudged  case,  been 
presented  or  suggested.  But  in  this  country,  before  the  New 
Jersey  legislature  acted  finally  in  the  premises,  the  subject  had 
been  judicially  considered.  In  Kentucky,  the  statute  of  1797 
required  that  wills  should  be  "signed  by  the  testator  or  testa- 
trix or  by  some  other  person  in  his  or  her  presence  and  by  his 
or  her  direction ;  and,  moreover,  if  not  wholly  written  by  him- 
self or  herself,  be  attested  by  two  or  more  competent  witnesses 
subscribing  their  names  in  his  or  her  presence." 

A  will  was  drawn  for  a  t-estator,  and  while  still  unsigned  by 
him,  was  subscribed  in  his  presence  by  two  persons  as  if  wit- 
nesses. Some  hours  later  he  signed  it  in  their  presence  and  in 
the  presence  of  a  third  witness,  who  subscribed  it,  the  first  two. 
at  the  same  time,  acknowledging  their  subscription.  In  1840 
this  will  was  established  as  valid  by  the  supreme  court  of  the 
state:  Swift  v.  Wiley,  1  B.  i\ron.  114.  A  distinction  was  drav/n 
between  attestation  and  subscription.  The  judge  said  that  sub- 
scription was  required  "for  the  sole  purpose  of  identification." 
This  was  a  misconception,  for  attestation  of  a  will  involves  sub- 
scription, and  there  is  a  better  argument  in  favor  of  the  decision 
which  I  will  late-r  suggest.  Under  a  statute  practically  identi- 
cal with  that  of  Kentucky,  the  supreme  court  of  appeals  of 
A'irginia  in  IStO  hold,  obiter,  that  the  order  of  signing  as  be- 
tween testator  and  witnesses  was  not  material:  Eosscr  v.  Fraiilc- 
lin.  C>  r,ratt.  1.  r)'2  Am.  Dec.  97.  The  signature  of  an  illiterate 
testatrix  had  brcn  written  for  her  before  the  witnesses  sul)- 
scribed  and  the  occasion  of  the  dictum  was  her  subse([ueiuly 
making  her  mark. 

It  will  be  observed  that  neither  in  the  English  statute  of 
frauds  nor  in  these  American  derivatives  is  it  required  that  tlie 
testator's  signature  shall  be  made  or  aeknowlodged  in  the  pres- 
onee  '^'*2  ()f  ^}-,g  witnesses,  and  that  under  eaeli  statute  it  is  the 
will  that  is  the  written  disposition  of  the  te-tator's  pro]>erty — 
not  its  due  execution,  that,  in  terms,  is  to  be  attested.  Tt  is 
con'^istent  with  such  legislation  that  the  writing  shall  be  de- 
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clared  to  be  the  will  of  th-e  testator,  although  his  signature  be 
not  shown  to  the  witnesses;  and  if,  when  probate  is  moved  or 
the  will  in  any  wise  conies  in  controvLTsy,  the  true  signature  of 
the  testator  appears  upon  the  attested  document  it  may  be  fair- 
ly arguable  there  has  been  compliance  with  the  law.  In  the  old 
case  of  I'eate  v.  Ougly,  Comyn.  197,  a  jury  was  permitted  to  in- 
<{uire  of  the  due  execution  of  a  will  which  was  so  folded  when 
the  witnesses  subscribed  it  that  they  could  not  know  whether 
or  not  it  was  signed,  and  a  verdict  for  the  will  was  sustained. 
This  would  have  been  impossible  under  1  Victoria,  chapter  26, 
and  the  precise  case  did,  in  fact,  in  1844,  arise  under  that  stat- 
ute: Hudson  V.  Parker,  1  Rob.  Ecc.  14.  The  proof  was  that 
tlie  witnesses  had  subscribed,  in  presence  of  an  ostensible  testa- 
tor and  each  other,  a  paper  on  which  the  writing  was  concealed. 
The  testator  said  it  was  his  will,  but  did  not  show  any  si.miature. 
After  his  death  his  proper  signature  appeared  at  the  end  of  the 
paper.  Dr.  Lushington,  in  an  elaborate  opinion  distinguishing 
the  Victorian  statute  from  the  statute  of  frauds,  held  the 
paper  invalid  as  a  will. 

In  this  situation  and  with  the  same  purposes  that  moved  the 
British  parliament  in  1837,  the  New  Jersey  legislature  pro- 
ceeded to  deal  with  the  general  subject  of  wills.  By  an  act  ap- 
proved !March  7,  1850  (Pub.  Laws  1850.  p.  280),  it  was  pro- 
vided that  "all  last  wills  and  testaments  of  persons  dying  after 
this  act  shall  take  effect  shall  be  in  writing  and  shall  be  signed 
or  acknowledged  to  have  been  signed  by  tlie  testator  and  de- 
clared to  be  his  or  her  last  will  in  tlie  presence  of  at  least  two 
credible  witnesses,  present  at  the  same  time,  who  sliall  sub-scribe 
their  names  thereto  as  witnesses  in  the  presence  of  the  testa- 
tor." A  year  later  the  statute  first  above  quoted  and  still  ex- 
tant was  substituted.  The  main  purpose  of  the  change  wa^  to 
more  clearly  express  the  requirement  that  the  signature  of  the 
testator  must  be  made  or  acknowledged  by  him  in  the  presence 
of  ^^^  the  witnesses,  and  to  declare  in  terms  that  the  provi- 
sions of  the  act  should  extend  to  personal  as  well  as  real  es- 
tate. The  substantial  identity  of  much  of  the  language  used 
with  that  of  the  English  statute  of  1837  make?  it  indisputable 
that  the  one  was  the  model  for  the  other.  Ours  is  the  more 
stringent,  if  there  be  any  difference  in  the  forms  of  expression. 
I  will  not  say  that  the  interpretation  of  the  English  courts  of 
eeveral  years'  standing  at  the  time  of  Xew  Jersey's  ado]ition  of 
the  English  act  should  be  read  into  our  statute:  it  is  enousrh 
to  say  that  such  interpretation  is  highly  persuasive.     The  pre- 
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vious  rendition  of  the  Kentucky  and  Virginia  decisions  furnishes 
another  argument  in  tiiat  direction,  it  should  not  be  lobi 
sight  of  that  since  1714  our  law  had  required  wills  devising 
lands  to  be  signed  as  well  as  published  in  presence  of  subscrib- 
ing witnesses.  In  that  respect  the  new  statute  was  an  enlarge- 
ment, for  it  permitted  a  signature  previously  made  to  be  ac- 
knowledged by  the  testator. 

It  was  suggested  by  the  learned  ordinary  in  the  court  below, 
in  this  case,  that  there  may  be  a  difl'erence  in  the  effect  of  the 
two  amendatory  statutes,  in  that  the  English  one  does,  while 
ours  does  not,  require  the  witnesses  to  attest  as  well  as  to  sub- 
scribe the  will.  It  being  expressly  provided  in  the  English  act 
that  no  form  of  attestation  shall  be  necessary,  it  is  evident 
that  what  is  meant  is  that  the  witnesses  shall  subscribe  "as  wit- 
nesses," which  is  the  concise  direction  of  our  act,  accordant 
with  the  usual  detinition  by  lexicographers  of  the  word  "attest" 
as  applied  to  writings. 

All  the  later  English  cases  approve  the  view  of  Sir  Herbert 
Jenner-Eust.  It  is  unnecessary  to  cite  them.  The  question 
iinally  reached  the  house  of  lords  in  1861,  and  was  there  defi- 
nitely settled  in  Hindmarsh  v.  Charlton,  8  H.  L.  Cas.  160,  af- 
firming Sir  Creswell  Creswell,  in  the  new  court  of  probate  and 
divorce:  Charlton  v.  Hindmarsh,  1  Swab.  &  T.  433.  Briefly 
stated,  the  case  was  this:  Hindmarsh  produced  to  Dr.  Wilson, 
a  surgeon  attending  him  in  illness,  a  paper  writing,  which  he 
then  signed  and  said  was  his  will,  and  asked  the  surgeon  to 
subscribe  as  a  witness.  Dr.  Wilson  wroie  "witness  to  the  above 
will  and  testament,  and  signature,"  and  signed  his  name,  inad- 
vertently ^^"^  omitting  to  cross  a  capital  "E,"  so  that  it  stood 
as  a  "T."  Later  in  the  day  Dr.  White,  the  physician  in  regu- 
lar attendance  called,  and  there  was  a  medical  consultation. 
Dr.  Wilson  hnd  previously  told  Hindmarsh  that  there  ought  to 
be  another  witness  to  the  will,  and,  after  the  consultation,  both 
doctors  went  into  the  sick-room,  taking  it  with  them.  Hind- 
marsh then  acknowledged  his  signature  and  Dr.  White  sub- 
scribed his  name  as  a  witness.  Dr.  Wilson,  noticing  that  the 
"F"  in  his  name  lacked  a  cross,  supplied  one,  and,  at  Dr. 
White's  sugsresfion,  added  the  date.  It  was  held  that,  in  order 
to  comply  with  the  sfatute,  "the  signature  or  noknowlodtrmpnt 
of  the  testator  must  be  made  in  the  presence  of  two  witnesses, 
present  at  the  time,  and  they  must,  after  he  has  so  signed,  or 
so  acknowlnd^ed  his  sifmqturn.  subscribe  the  will  in  his  pres- 
encei*';  and  that  a  correction  of  an  error  in  a  previous  writing 
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of  the  name  of  a  witness,  or  his  acknowledgment  of  his  signa- 
lurp,  or  the  adding  of  a  date,  will  not  be  sullicient.  The  lord 
chancellor  (Campbell)  and  Lords  Cran worth  and  Chelmsford 
gave  concurring  opinions,  each  expressing  rogret  that  the  sta- 
bility of  the  law  required  the  court  to  deny  etfect  to  a  meri- 
torious disposition  of  property  in  a  case  where  there  was  a  plain, 
but  abortive,  attempt  to  comply  therewith. 

The  American  decisions  defending  subscription  by  testament- 
ary witnesses  in  advance  of  a  signing  by  or  for  the  testator  that 
have  been  rendered  since  the  enactment  of  the  New  Jersey  stat- 
ute of  1851  rest  on  legislation  much  less  restrictive  than  that. 
In  Miller  v.  AIcXeill,"35  Fa.  St.  217,  78  Am.  Dec.  333,  of  tea 
cited,  what  was  said  on  the  subject  was  entirely  gratuitous,  for^ 
under  the  Pennsylvania  statutes,  such  subscription  is  super- 
erogatory: Hight  V.  Wilson,  1  Dall.  9i;  Kohrer  v.  Stehman,  1 
Watts,  4G3;  Frew  v.  Clarke,  80  Pa.  St.  170,  178.  The  act  re- 
quires only  that  "every  will  shall  be  in  writing,  and,  unless  the 
person  making  the  same  shall  be  prevented  by  the  extremity  of 
his  last  sickness,  shall  be  signed  by  him  at  the  end  thereof  or 
by  some  person  in  his  presence  and  by  his  express  direction, 
and  in  all  cases  shall  be  proved  by  the  oaths  or  allirmations  of 
two  or  more  competent  witnesses;  and  otherwise  shall  be  of  no 
effect." 

^^^  Of  course,  persons  actually  witnessing  the  testamentary 
act  are  not  debarred  from  proving  it  by  having  prematurely 
subscribed  their  name^;  to  the  will.  In  the  cn<ie  rit'^d,  Wood- 
ward, J.,  said:  "Our  statute  cnntemplntr'S.  undmibtcdly,  a  sign- 
ing by  testator,  and  then  a  signing  by  witnesses  in  attostntion 
of  that  signature,  when  witnesses  subscribe  at  all;  but  where 
a  transaction  consists  of  several  parte,  all  of  which  occur  at  the 
same  moment,  and  in  the  same  presence,  are  we  required  ta 
undo  it  because  they  did  not  occur  in  the  orlerly  succession 
which  the  law  contemplates?  The  execution  and  attestation 
of  the  will  were  concurrent,  or  rather  simultaneous  acts,  and 
we  will  not  regard  the  question  of  who  held  the  pen  first,  the 
testator  or  his  witnesses."  I  have  quoted  this  dictum  Ix^cause 
it  carries  its  own  refutation  and  makes  strongly  for  the  con- 
trary decision  where  a  statute  not  only  "contemplates/*  but 
directs  an  orderly  succession  of  acts. 

The  other  cases  are  four  in  number,  viz.,  O'Brien  v.  Galagher, 
25  Conn.  229;  Moale  v.  Cutting,  59  Md.  510:  Kaufman  v. 
Caughman,  49  S.  C.  159,  61  Am.  St  Rep,  808,  27  S.  E    16; 
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Oibson  V.  Nelson,  181  111.  122,  72  Am.  St.  Rep.  254,  54  K  E. 
i)01. 

Except  as  to  Illinois,  all  the  statutes  involved  closely  follow 
the  language  of  the  English  statute  of  frauds;  in  those  of  Con- 
necticut and  South  Carolina  there  being  the  additional  require- 
ment that  the  witnesses  shall  subscribe  in  the  presence  of  each 
other.  These  cases  are  not  helpful  in  interpreting  our  statute, 
and,  indeed,  in  the  South  Carolina  ca.«e,  the  learned  judge  rests 
tlie  court's  decision  on  the  elasticity  of  the  statutes  construed. 
After  noticing  that,  under  1  Victoria,  chapter  26,  the  English 
courts  hold  that  the  signature,  or  acknowledgment  of  signature, 
of  the  testator  must  precede  subscription  by  the  witness(^s.  he 
justifies  that  interpretation  of  the  act,  although  he  thinks  it  a 
■strict  one,  on  the  ground  that  it  is  such  si.sjiature  that  the  wit- 
inessos  are  to  attest.  He  says  that  the  English  act  clearly  places 
more  stress  than  that  of  South  Carolina  on  the  mere  manner 
of  executing  wills,  and  lie  concludes:  ''When  the  statute  ex- 
pressly or  by  necessary  inference  requires  such  formalities,  then 
nothing  is  left  but  to  enforce  it;  but  the  court  will  not  stress 
formalities  which  the  statute  does  not."  In  Maryland,  also, 
the  court,  in  an  earlier  decision,  declaring  that,  in  tliat  state, 
testamentary  witnesses  need  not  subscribe  the  will  in  presence 
of  each  otlier,  "^**  had  called  attention  to  the  fact  of  the  essen- 
tial differences  between  the  statute  of  frauds  (of  which  it  was 
said  the  Maryland  act  was  a  copy)  and  the  Victorian  statute, 
as  ]K)inted  out  by  Sir  Herl)ert  Jenner-Fust. 

The  Illinois  statute  is  unique.  It  enacts  that  "all  wills, 
testaments  and  codicils  ....  shall  be  reduced  to  writing  and 
-ignod  by  the  testator  or  testatrix  or  by  some  person  in  his  or 
her  presence,  and  by  his  or  lier  direction  and  attested  in  the 
pre-sence  of  the  testator  or  testatrix,  by  two  or  more  credible 
witnesses,  two  of  wliom  declaring  on  oath  or  affirmation,  before 
the  county  court  of  the  proper  county,  that  they  were  present 
and  saw  the  testator  or  testatrix  sign  the  said  will,  testament 
or  codicil  in  their  presence,  or  acknowledged  the  same  to  be  his 
or  her  act  and  deed,  and  that  they  believed  the  testator  or  tes- 
tatrix to  be  of  sound  mind  and  memory  at  the  time  of  signing 
•>r  acknowledging  the  same,  sliall  be  sufhcient  proof  of  the  exe- 
cution of  such  will,  testament  or  codicil  to  admit  the  same  to 
record;  provided,  that  no  proof  of  fraud."  etc. 

Plainly  it  is  the  will,  not  the  signature  or  its  aoknowledg- 
■fiient.  that  is  to  be  attested,  and  the  supreine  court  of  the  state, 
in  llobart  v.  Hobart,  154  111.  610,  45  Am.  St.  Rep.  151,  39  N. 
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E.  581,  has  held  that  where  a  testator  docs  not  sipi  in  presen>  e 
of  the  witnesses  it  is  not  necessary  for  him  to  acJvnowledge  iu 
their  presence  a  sif^nature  previously  made,  the  words  ''the 
same,"  twice  occurring  in  the  statute,  in  the  opinion  of  the 
court,  referring  back  to  "said  will";  and  while,  in  Gibson  v. 
Nelson,  181  111.  122,  72  Am.  St.  Kcp.  25-1,  5-1  X.  E.  901,  the 
same  court,  solely  on  the  autliority  of  O'Piricn  v.  Oala^rlur,  ■.'•"> 
Conn.  229,  Rosser  v.  Franklin,  6  Gratt.  1,  52  Am.  Dec.  97, 
and  Miller  v.  McNeil,  35  Pa.  St.  217,  7S  Am.  Dec.  3^3, 
did  hold  the  order  of  signing  immatci-ial,  it  indulged  in 
reasoning  that  dostroyed  the  force  of  its  decision — if  tlie 
statute  requires  attestation  of  signature — by  declaring  tluit  "un- 
doubtedly the  proper  order  is  for  the  testator  to  sign  first,  for 
after  the  witnesses  had  signed,  he  might  never  sign,  or  miglit 
sign  on  some  other  occasion,  or  out  of  their  presence,  wliicli 
would  not  be  a  compliance  with  the  statute." 

I  do  not  concede  that  the  American  cases  were  rightly  de- 
cided. I  very  much  doubt  if  the  Englisli  courts  would  have 
so  construed  their  basic  legislation.  In  Peate  v.  Ougly,  Comyn. 
197,  the  verdict  was  justified  only  on  the  assumption  that  the 
jury  found  that  there  was  execution  before  attestation.  In 
Windham  v.  Chetwynd,  1  Burr.  414,  421.  Tvord  "Mansfield  5ecm  = 
to  imply  such  a  ^^'^  neeessity,  while  in  Roberts  v.  Phillips,  4 
El.  &  B.  450,  459,  Campbell  (then  lord  chief  justice)  assume? 
it  in  upholding  as  valid  a  subscription  by  the  witnesses  at  a 
place  other  than  the  foot  of  a  will  made  in  1828.  lie  say-: 
"The  mere  requisition  tliat  the  will  sliall  be  suliscribcd  by  the 
witnesses  we  think  is  complied  with  by  tlie  witnesses  who  saw 
it  executed  by  tlie  testator  imuKdiately  signing  their  names  on 
any  part  of  it,  at  his  K^quest,  with  the  intention  of  attesting  it." 
In  this  counti-y,  tlie  courts  of  five  states  hav(^  inter] icted  i-nacr- 
ments  copied  from  the  statute  of  frauds  as  requiring  signature 
by  or  for  tlie  testator  before  tlieve  can  be  subscription,  in  at- 
testation, by  the  witnesses.  In  North  Carolina,  this  oceurnd 
in  1841  (lligland  v.  Huntingdon,  23  N.  (l  (1  Irod.)  51)1). 
followed  in  1854  (In  re  Cox's  AVill.  IG  N.  C.  (1  Jones)  -^n  : 
but  the  first  adequate  treatment  of  tlie  subject  was  in  I'^ti"'. 
by  Gray,  J.,  in  the  Mas&icliusetts  su])renie  court,  in  ('li;i~e  v. 
Kittredge,  11  Allen,  49,  87  Am.  Dec.  087.  With  a  weahli  of 
erudition  and  argument  he  demonstrated,  ])ot]i  on  autl'.initv 
and  principle,  that  attestation  cannot  precedt^  exwution  of  a 
Avill.  The  Massachusetts  statute,  enacted  in  1830,  as  quote({ 
in  the  report,  was  as  follows:  "So  will  (excepting  n''ncu])iitive 
wills)  shall  be  effectual  to  jxiss  any  estate,  wliether  real  or  per- 
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sonal,  nor  to  charge  or  in  any  way  affect  the  same,  unless  it  be 
in  writing,  and  signed  by  the  testator,  or  by  some  person  in  his 
presence  and  by  his  express  direction,  and  attested  and  su!)- 
scribed,  in  the  presence  of  the  testator,  by  three  or  more  com- 
petent witnesses." 

On  the  point  m  question  the  learned  judge  f^aw  no  difference 
between  the  statutes  of  Charles  and  Victoria,  and  lie  accepts 
the  English  decision  culminating  in  Hindmarsh  v.  Cbarlton,  6 
H.  L.  Cas.  160,  as  authoritative  and  coincident  with  the  reason  of 
the  case.  He  afsumee,  indeed,  as  did  the  Kentucky  court,  that 
attestation  and  subscription  are  separate  acts,  but  only  to  insist 
the  more  strongly  tbat  subscription  by  the  witnesses,  which  he 
eaj's  is  "in  proof  of"  their  attestation,  must  be  the  final  act  in 
the  series  essential  to  a  valid  will.  No  judce  differing  in  opin- 
ion has  attempted  to  answer  the  argument  of  Judge  Gray, 
though  several  have  ignored  the  decision  as  authoritative  except 
where,  as  in  the  case  decided,  a  necessary  witness  had  subscribed 
the  ^^^  will  in  the  absence  of  the  testator.  In  a  very  recent 
decision  the  supreme  court  of  Massachusetts  has  adopted 
Judge  Gray's  opinion  in  a  case  directly  in  point,  and,  as 
compactly  stated  in  the  head-note,  has  held  that  "witne,«scs 
to  a  will  must  sign  after  the  testator  has  signed" :  Mar- 
shall V.  Mason  (1900),  176  Mass.  216,  57  N.  E."340.  Chase 
V.  Kittredge,  11  Allen,  49,  87  Am.  Dec.  687,  was  approved 
and  followed  in  1867,  in  Indiana,  where  Cliief  Justice  Elliott 
says  that  the  statute  is  substantially  the  same  as  29  Cliarles  11. 
chapter  3,  section  5.  except  that  the  English  act  related  only  to 
devises  and  required  three  or  four,  instc  ad  of  two  or  more,  sub- 
scribing witnesses:  Reed  v.  Watson,  27  Ind.  443.  In  Ceorgia, 
in  1869,  it  was  held  that,  under  a  like  statute,  subscription  of 
witnesses  could  not  be  vivified  by  acknowledgment  after  a  sign- 
ing by  the  testator  on  the  following  day  (Dnflfie  v.  Corridon, 
40  Ga.  122),  and  in  LS91  it  was  directly  held,  in  an  opinion 
by  Chief  Justice  Bleckly,  that  "the  witnesses  to  a  will  must 
subscril)e  their  namas  as  wiinrssos  after  the  will  is  signed  by 
the  testator — there  being  nothing  to  attest  until  his  signature 
has  been  annexed.  It  makes  no  difference  tliat  the  signing  and 
sittestation  are  each  a  part  of  one  and  tlie  same  transaction"; 
Brooks  V.  Woodson,  87  Ga.  379,  13  S.  E.  712.  A  concise,  but 
comprehensive,  note  by  tlie  reporter  classifies  the  decisions  on 
the  general  subject,  including  some  that  are  merely  co,gnate  to 
the  questions  involved.  The  annotation  to  this  case,  as  reported 
in  14  L.  R.  A.  160.  may  also  ho  consulted  with  j^rnfit.  The 
tifth  state  is  Texas,  where  the  ruling,  though  postulated  for  a 
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decision  of  tlio  tenor  of  Hoberls  v.  Phillips  4  El.  &  B.  450,  is 
positive  and  unequivocal :  Fowler  v.  Stagiier,  55  Tex.  393. 

It  appears,  therefore,  that  even  under  statutes  not,  in  terin=, 
requiring  a  testator's  signature,  but  only  liis  declared  written 
will,  to  be  attested,  very  weighty  judicial  opinion  repudiates  th<: 
idea  lliat  there  can  be  attestation  before  signature.  In  no 
oa-e  has  it  been  held  that,  where  there  is  that  requirement,  sub- 
scription of  witness  can  precede  sucli  signature.  The  onlv 
state  having  that  statutory  requirement,  tlie  courts  of  which 
have  had  occasion  directly  to  deal  with  it,  is  the  state  of  New 
York.  There  the  statute,  since  January  1,  1830,  has  read  as 
follows :  ^^^  "Every  last  will  and  testament  of  real  or  personal 
property,  or  both,  shall  be  executed  and  attested  in  the  follow- 
ing manner:  1.  It  shall  be  subscribed  by  the  testator  at  the  end 
of  the  will;  2.  Such  subscription  shall  be  made  by  the  testator, 
in  the  presence  of  each  of  the  attesting  witnesses,  or  shall  be 
acknowledged  by  him  to  have  been  so  made  to  each  of  the  at- 
testing witnesses;  3.  The  testator,  at  the  time  of  making  such 
subscription,  or  at  the  time  of  acknowledging  the  same,  shall 
declare  the  instrument  so  subscribed  to  be  his  last  will  and  tes- 
tament; and  4.  There  shall  be  at  least  two  attesting  witnesses, 
each  of  whom  shall  sign  his  name  as  a  witness  at  the  end  of 
the  will,  at  the  request  of  the  testator":  2  Rev.  Stats.,  p.  63, 
see.  40. 

In  construing  this  statute,  in  Vaughan  v.  Burford,  3  Bradf. 
Surr.  78,  and  other  decisions,  Surrogate  Bradford  went  astray. 
The  supreme  court,  following  him,  established  a  will  signed  by 
the  witnesses  before  subscription  by  the  testator,  but  on  the 
same  occasion.  The  judgment  was  reversed  in  1868  by  the 
imanimous  voice  of  the  court  of  appeals,  then  exceptionally 
strong.  The  reasoning  of  the  opinion  of  Woodruff,  J.,  is  so 
cogent,  yet  simple,  that  I  will  quote  it.  After  showing  the 
substantial  identity  of  the  New  York  statute  with  section  9  of 
1  Victoria,  chapter  26,  and  citing  many  of  the  English  decisions 
interpreting  that  act,  he  proceeds: 

"Our  statute  on  this  precise  point  reads:  'There  shall  be  at 
least  two  attesting  witnesses,  each  of  whom  shall  sign  his  name 
as  a  witness  at  the  end  of  the  will  at  the  request  of  the  testa- 
tor.' They  are,  in  and  by  this  act  of  si,£ming  their  names,  to 
attest,  not  only  the  signing,  or  acknowledgment  of  signing,  of 
the  testator,  but  his  contemporaneous  declaration  that  it  is  his 
will.  Their  signatures  do  not  attest  the  signing  by  the  test<ator 
if  they  are  placed  there  before  the  will  is  signed  by  him.     For 
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some  i)on"od,  longer  or  shorter,  as  the  case  may  be,  those  signa- 
tures attest  no  execution — they  certify  wliat  is  not  true — wlien 
and  in  what  moment  do  they  begin  to  operate  as  a  compliance 
with  tlie  statute?     The  only  reiily  that  can  be  given  is.  wlien 
the  testator  signs  his  name.     Tliis  is  a  dangerous  construction 
of  the  statute.     May  the  testator  keep  these  signatures  in  liis 
possession  one  hour,  one  week  or  one  year,  and  then  a<ld  his 
signature?     Certainly  not.  unless  he  summon  the  same  persons 
to  see  him  sign  or  hear  his  acknowledgment  thereof.     But  sup- 
pose he  adds  his  signature  and  dies,  what  tlien  becomes  of  the 
presumption  ^***  of  due  execution,  arising  from  the  apparent 
regularity  and  the  due  form  of  the  attestation  clause?     Once 
let  it  be  settled  that  witnesses  may  sign  before  the  testator  and 
all  presumption  of  due  execution,  when  witnesses  are  dead  or 
beyond  reach,  ceases.     If  it  be  said  that  witne-ses  will  not  sign, 
and  so  leave  their  names  in  the  possession  of  a  testator;  to  sup- 
pose they  would,  is  to  impeach  their  honesty,  and  it  is  the  pre- 
sumption of  men's  truth  and  honesty  which  makes  re,gularity 
and  formal  attestation  prima  facie  evidence  of  due  execution. 
I  do  not  think  this  a  sufficient  answer.     The  statute  contem- 
plates acts,  each  of  which  is  serious  and  important.     Execution 
and  the  attestation  thereof  bear  a  plain  relation  to  each  other 
in  point  of  time,  in  the  good  sense  and  common  apprehension 
of  everyone,  and  the  statute  prescribing  the  requisite  formali- 
ties to  a  valid   execution  and   authentication   plainly   contem- 
plates that  the  acts  of  the  witnesses  shall  attest  the  signing 
and   declaration    of    the    testator   as    a    fact   accomplished.     I 
was    at   first  inclined    to  think    that  if   the  whole   was    done 
at    the    same    interview,  the    attestation    by  the    signing    of 
the  witnesses  miglit  be  done  in  any  part  of  it,  without  regard 
to  the  order  of  events,  as  above  suggested,  tlie  acts  of  tlie  testa- 
tor may  be;  but,  upon  further  reflection.  I  am  satisfiel  that 
the  view  taken  of  the  subject  of  the  ecclesiastical  court  in  Eng- 
land best  conforms  to  the  language  and  intent  of  the  statute. 
The  signing  pr  acknowledguient  by  the  testator  and  his  declara- 
tion that  the  inv«trument  is  his  last  will  and  testament  are,  in 
the   statute,   made  contemporaneous,   and  neither   must   neces- 
sarily precede  the  other,  and  yet,  in  practice,  this  must  be  con- 
strued to  mean  on  the  same  occasion,  each  as  part  of  the  same 
transaction,  and  not  requiring  that  the  words  of  declaration 
should  actually  accompany  the  movement  of  the  pen  in  signing, 
or  be  actually  embraced  in  the  terms  of   acknowledgment  of 
such  signing.     Practically  which  utterance  is  first  is  of  no  pos- 
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sible  importanr'o.  Tlic  attestation  bv  viino-scs  is  of  a  p.-iit; 
transaction — it  i^  so  in  its  nature,  ami  so  in  t!ie  ordering,  and. 
1  think,  the  meaning  of  the  stitute.  This  distinction,  if  it 
served  no  useful  purpose,  if  tlie  contrary  was  liaMe  to  no  ilan- 
ger,  nor  led  to  any  almse,  might  be  deeiied  a  loo  strict  adiu-r- 
ence  to  the  liti'ral  interjiretation  of  the  law.  But  reason-  ■'*'* 
I  liave  suggested  already,  T  tliink,  show  that  a  strict  adher-'iico 
to  the  statute  is  deinandi  d.  Upon  the  ground  that,  according 
to  the  testimony  as  it  appears  in  the  case  before  us.  th<^  wit- 
nesses signed  before  tlie  testator,  the  judgment  of  the  suprfm<j 
court  should  be  reversed."' 

The  doctrine  of  this  case  was  reaflRrmed  in  l.STH,  in  the  ca-o 
of  Sisters  of  Charity  v.  Kellv,  G7  ^.  Y.  400,  Folger,  J.,  saying: 
"It  is  clearly  proven  tliafc  the  witnesses  to  tlie  instrument  saw 
no  act  of  signing  it  by  the  deceased  until  after  they  had  signed 
their  own  names  to  it.  It  is  the  law  of  this  state  that  a  sub- 
scription of  a  will  by  the  testator  after  the  "witnesses  have  signed 
their  names  to  it  is  not  a  due  execution  of  it  by  him.*' 

It  is  quite  plain  that  if  the  true  intcr[)rctation  of  our  statute 
is  that  the  witnesses  are  to  attest,  by  their  subscription,  the 
testator's  signature,  or  acknowledgment  of  signature,  an  in- 
stant of  precedence  on  their  part  will  render  that  impossible. 
There  is  no  force  in  the  argument  that,  in  case  of  an  uninter- 
rupted transaction,  the  orderly  course  of  procedure  is  not  ma- 
terial. The  case  is  not  one  of  a  rule  that  may  be  relaxed,  but 
one  of  interpretation  of  language  which,  in  the  nature  of 
things,  must  be  rigid.  Ojice  it  is  determined  what  the  words 
of  a  statute  mean,  they  must,  under  all  circuuistances,  have  that 
meaning.  It  is  not  permissible  to  hold  that  "follow"  can  ever 
mean  "precede."  Besides,  such  a  judicial  modification  of  the 
statute — for  that  it  must  be — would  be  unsafe.  Witnesses  sub- 
scribing a  will,  on  the  faith  that  the  testator  will  immediately 
sign  it,  can  retain  no  dominion  over  the  paper,  and  can  in  no 
way  recall  their  act  or  advertise  its  abortion  if  the  testator  fails 
on  his  part.  Protection,  as  well  of  the  witnesses  as  of  the  t(^^- 
tator,  demands  that  there  shall  be  a  signature  before  attestation. 
Argument  based  on  a  loose  practice  with  other  than  testament- 
ary writings  is  valueless,  for  their  validity  does  not  depeu'l  on 
due  attestation. 

I  conclude  that,  under  our  statute,  it  is  essential  to  validity 
that  everything  required  to  be  done  by  the  testator  shall  pre- 
cede, in  point  of  time,  the  subscription  of  testamentary  wit- 
nesses. 
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I  shall  therefore,  in  tin's  caso,  vote  for  reversal  and  for  the 
direction  of  decree  denying  probate  to  the  paper  wiiting  pro- 
pounded as  the  will  of  Mary  Ann  Caldwell. 


The  Order  of  Signing  a  Will  by  the  testator  and  witnesses  is  not 
material,  if  substantially  contemporaneous:  Gibson  v.  Nelson,  181  III. 
122,  72  Am.  St.  Eep.  354,  54  N.  E.  901;  Kaufman  v.  Caughman,  49  S. 
C.  159,  61  Am.  St.  Eep.  808,  27  S.  E.  16;  Cutler  v.  Cutler,  130  N. 
C.  1,  89  Am.  St.  Eep.  854,  40  S.  E.  689.  A  different  rule,  however, 
prevails  in  some  jurisdictions:  Marshall  v.  Mason,  176  Mass.  216,  79 
Am.  St.  Kep.  305,  57  N.  E.  340. 


KEMPSON  V.  KEMPSON". 

[63  N.  J.  Eq.  783,  52  Atl.  360,  625.] 

DIVORCE— Injunction  Against.— If  husband  and  wife  liave 
their  matrimonial  domicile  within  the  state  where  she  resides,  she 
may  there  enjoin  her  husband  from  prosecuting  a  suit  for  divorce  in 
another  state,  based  on  a  false  allegation  of  his  residence  in  that 
state,  and  if  the  injunction  is  served  on  the  husband  personally  in 
another  state  before  he  is  brought  into  court  by  appearance,  process, 
or  publication,  ho  is  bound  to  obey  the  injunction,  and  is  punishable 
for  disobedience,      (p.  684.) 

EQUITY  has  no  Jurisdiction  to  command  a  person  to  do  what 
he  has  no  power  to  do.     (p.  787.) 

R.  Adrain,  for  the  appellant. 

A.  H.  Strong,  for  the  respondent. 

''^^  DIXOIST,  J.  The  parties  to  this  suit  were  married  in 
1882  and  thereafter  lived  in  this  state  as  husband  and  wife 
until  at  least  December,  '^®4  1898.  On  April  10,  1899,  tlio 
wife,  still  residing  in  New  Jersey,  presented  to  tlie  chancellor 
a  bill  of  complaint,  with  affidavits  annexed,  in  wliicli  she  al- 
leged that  on  March  29,  1899,  her  husband  had  commenced 
a  suit  in  North  Dakota  asking  a  divorce  from  her  on  the  ground 
of  cruelty;  that  in  his  petition  he  had  averred  his  residence 
in  North  Dakota  for  a  period  of  throe  months;  that  such  a 
residence  was  necessary  to  induce  the  court  in  North  Dakota 
to  take  cognizance  of  the  cause;  that  the  husband's  averment 
of  residence  was  false  and  fraudulent,  and  that  his  residence 
was  still  in  New  Jersey;  thereupon  she  prayed  an  injunction 
commanding  her  husband  to  desist  and  refrain  from  all  further 
proceedings  in  the  North  Dakota  action  until  the  further  order 
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of  the  chancellor.  On  April  28,  1899,  an  injunction,  accord- 
ing to  tlie  prayer  of  the  bill,  was  issued,  and  on  May  31,  1899, 
it  was  served  on  the  husband  personally  in  the  city  of  Xew 
York ;  novertht.'lcss  lie  proceeded  with  his  suit  in  North  Dakota, 
and  on  October  4,  1899,  procured  a  decree  of  divorce  therein. 
Subsequently  he  was  attached  in  this  state  for  violating  the 
injunction,  and  an  order  was  made  by  the  chancellor  adjudging 
him  to  be  in  contempt  and  directing  that  he  be  fined  five  dol 
lars  and  costs;  that  he  cause  the  decree  of  divorce  to  be  set 
aside,  and  that  he  stand  committed  to  the  custody  of  the  sheriff 
of  Middlesex  county  until  he  shall  have  done  so.  From  this 
order  he  now  appeals. 

The  first  question  for  consideration  is  whether  the  chan- 
cellor had  jurisdiction  of  the  cause  in  such  sense  as  to  support 
an  injunction  against  the  defendant,  who  had  not  been  brought 
into  court  by  the  service  of  process  or  by  appearance,  and  who 
was  not  within  the  state.  If  such  jurisdiction  did  not  exist, 
the  defendant  Avas  not  bound  to  obey  the  injunction  (Dodd 
V.  Una,  40  N".  J.  Eq.  672,  5  Atl.  155),  but  if  it  did,  tht  injunc- 
tion was  obligatory. 

It  may  be  regarded  as  settled  by  a  long  train  of  adjudica- 
tions, culminating  in  Atlierton  v.  Atherton,  181  TJ.  S.  155,  21 
Sup.  Ct.  Eep.  544,  that  the  state,  wherein  are  the  matrimonial 
domicile  and  also  the  domicile  of  the  complaining  spouse,  has 
the  right  to  confer  upon  its  courts  jurisdiction  over  the  matri- 
monial status,  no  matter  where  the  other  spouse  may  be.  In 
such  circumstances  the  matrimonial  status  is  deemed  to  have  a 
situs  within  the  state,  ''^'*  resembling,  for  the  time  being,  the 
situ?  of  land,  and  the  proceeding  respecting  that  status  is  quasi 
in  rem.  This  power  is  recognized  and  upheld  by  foreign  states, 
provided  the  state  exercising  it  has  made  and  carried  out  rea- 
sonable provision  for  giving  to  the  defendant  notice  and  an  op- 
portunity to  be  heard:  Felt  v.  Felt,  59  N.  J.  Eq.  606,  83  Am. 
St.  "Rep. "61 3,  45  Atl.  105,  49  Atl.  1071. 

This  authority  is  most  frequently  e.'icercised  in  actions  for 
divorce,  but  the  principle  that  maintains  it  for  dissolving  the 
marriage  status  must  likewise  maintain  it  for  preserving  that 
status.  To  this  eiTect  is  the  language  of  Judge  Coolev,  in 
Cooley  on  Constitutional  Limitations,  400,  where  he  savs:  "We 
conceive  the  true  rule  to  be  that  the  actual  bona  fide  residence 
of  either  husband  or  wife  [coupled,  in  the  present  case,  with 
the  matrimonial  domicilt-]  within  a  state  will  give  to  that  state 
authority  to  pass  upon  any  questions  affecting  his  or  her  con- 
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tinuance  in  the  marriage  relation."  Equally  broad  are  tlie  ox- 
prespions  of  (Chancellor  Zabi'iskie  in  Coddiii^^ion  v.  Coddinirloii, 
20  X.  J.  ]']q.  263,  and  of  Judge  Adams,  speaking  for  this  c«v.iri, 
in  llcrvey  v.  Hervey,  56  N.  J.  Eq.  424,  39  Atl.  762,  and  tliev 
are  fully  warranted  by  the  practice  of  the  English  courts  touch- 
ing all  manner  of  matrimonial  causes. 

Under  the  laws  of  New  Jersey  jurisdiction  over  que-tion:^ 
affecting  the  marriage  relations  of  its  citizens  is  vested  in  tlie 
coiTrt  of  chancery.  That  such  jurisdiction  includes  the  riglit  to 
annul  foreign  judgments  fraudulently  obtained  affecting  tliose 
relations  is  Established  by  the  cases  of  Doughty  v.  Doughty,  28 
>sr.  J.  Eq.  581;  Magowan  v.  Magowan,  57  X^J.  Eq.  322,  73"  Am. 
St.  Rep.  645,  42  Atl.  330,  and  Streitwolf  v.  Streitwolf.  58  N. 
J.  Eq.  563,  78  Am.  St.  Rep.  630,  41  Atl.  876.  43  Atl.  683.  If 
the  court  has  power  to  annul  such  decrees  for  fraud,  it  must 
also,  on  a  general  princi])]e  of  equity,  be  able  to  enjoin  parties 
from  attempting  to  obtain  such  decrees  by  fraud. 

But  it  is  argued  that  the  jurisdiction  of  the  court  is  not  com- 
plete until  certain  steps  have  been  taken  to  give  the  defendant 
notice  of  the  suit.  Undoubtedly  this  is  true ;  for  even  the 
state's  authority  is  dependent  upon  some  reasonable  provision 
being  made  to  that  end;  and  the  state  has  made  the  jurisdiction 
of  the  court  dependent  on  compliance  with  certain  pre-i-ribiMl 
regulations.  For  the  purpose  of  pronouncing  a  decree  in  tln^ 
cause  '"**  there  must  be  appearance  by  the  defendant,  or  ]>ro- 
cess  served  upon  him  within  the  state,  or  publication  of  noiiei^ 
to  him:  Tlervey  v.  Hervey.  56  X.  J.  Eq.  424,  39  Atl.  762.  V,u\ 
for  the  purpose  of  giving  effect  to  a  preliminary  injunili  •;:. 
nothing  more  is  needed  than  that  the  defendant  should  li,i\i' 
received  due  notice  of  the  injunction:  Haring  v.  KautTin;iii.  i:') 
IST.  J.  Eq.  397,  78  Am.  Dec.  102;  Cape  May  etc.  R.  R.  Co.  v. 
Johnson,  35  X.  J.  l^^q.  422.  In  the  TTaring  case,  as  in  the  pio- 
sent  case,  the  injunction  was  served  on  the  defendant  ou{>ide 
of  this  state  and  he  had  not  yet  been  brought  into  court  hv 
appearance,  process  or  publication,  but  it  was  held  that  the  in- 
junction was  obligatory  upon  him. 

We  do  not  mean  to  say  that  in  every  case  the  service  of  an 
injunction  outside  of  the  state  will  bind  the  party  to  obedience. 
Such  a  rule  would  compel  foreign  residents  to  enter  into  liti- 
gation here  whenever  an  injunction  could  be  secured.  WhotluT 
an  injunction  served  beyond  the  borders  of  the  state  upon  an 
individual  not  personally  under  the  jurisdiction  of  the  court 
will  bind    him.  depends    on  the    nature  of    the  suit.     If  the 
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?uit  bo  one  in  wliich  the  court  can  acquire  no  ritzlil  to  rcndor  a 
binding  decree  against  an  aljsent  defendant;  ilieii  its  injunc- 
tion, ])reli:ninary  or  subsequent  to  decree,  cannot  bind  bini. 
M'bus,  if  a  bill  were  filed  liere  to  compel  a  resident  of  Xew  York 
to  refrain  from  negotiating  a  bill  of  excbange  obtained  by 
fraud,  an  injunction  to  Ibat  eireet  served  on  tbe  defendant  in 
Xew  York  would  be  unavailing.  But  if  the  subject  of  the  suit 
MTie  a  fraudulent  deed  of  land  in  Xew  Jersey,  an  injunction 
so  served  would  be  binding,  because  tbe  absence  of  tbe  de- 
fendant would  not  afl'ect  the  poAvcr  of  the  court  to  settle  the 
title  to  the  land  by  a  decree  in  the  cause.  Such  was  the  object 
of  the  bill  in  Haring  v.  Xauflman,  13  X.  J.  Eq.  397,  78  Am. 
Dec.  102. 

In  the  case  now  before  us,  the  matrimonial  domicile  and  the 
domicile  of  the  complainant  being  actually  within  the  state 
when  the  bill  was  filed,  the  court  had  the  right  to  proceed  to 
final  decree  against  the  defendant,  even  though  he  remained 
absent  from  the  state,  and  therefore  to  require  his  obedience 
to  the  injunction,  of  which  he  had  notice. 

Ilcgarding  the  alleged  waiver  of  the  injunction  by  the  com- 
plainant, we  desire  to  add  nothing  to  the  opinion  of  the  learned 
vice-fhancellor. 

'**'  The  only  other  question  open  for  consideration  on  this 
appeal  is  as  to  the  propriety  of  the  remedial  portion  of  tlie 
order:  Grand  Lodge  v.  Jansen,  63  X.  J.  Eq.  737,  48  Atl.  42(5. 
It  requires  the  defendant  to  cause  the  decree  of  the  X'orth 
Dakota  court  to  be  set  aside. 

We  think  that  decree  should  be  set  aside,  but  evidently  the 
defendant  has  not  the  power  to  ensure  this  result;  only  the 
court  that  rendered  the  decree  can  vacate  it.  True,  if  a  party 
be  commanded  by  the  court  to  do  a  certain  thing  and  afterward, 
he  satisfies  the  court  that  he  has  not  the  power  to  do  it,  the 
court  will  ordinarily  relieve  him  from  the  order.  But  when  it 
ap])cars  at  the  outset  that  the  thing  to  be  done  is  not  within 
the  control  of  the  party  to  be  enjoined,  but  yet  that  his  etTort 
may  induce  its  accomplishment,  a  more  reasonable  course  for 
the  court  is  to  require  the  effort,  not  the  result. 

We  therefore  think  this  part  of  the  order  should  be  modified, 
so  as  to  require  the  defendant  to  present  the  truth  to  the  court 
in  Xorth  Dakota  and  in  good  faith  to  urge  that  its  decree  be 
Fct  aside.  When  that  is  shown  to  have  been  done  and  the  fine 
and  costs  have  been  paid,  the  defendant  should  be  released. 
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Mr.  Justice  Garrison  Dissented,  upon  the  ground  that  the  court 
had  no  power  to  render  a  personal  judgment  against  a  defendant 
without  acquisition  of  jurisdiction  over  his  person.  This,  he  main- 
tained, was  what  was  in  fact  done  in  the  principal  case. 


An  Injunction  will  issue,  in  a  proper  case,  against  persons  witliin 
the  jurisdiction  of  tlie  court  to  restrain  them  from  resorting  to  tiie 
courts  of  another  state:  See  Miller  v.  Gittings,  85  Md.  601,  60  Am. 
St.  Kep.  352,  37  Atl.  372;  Kendall  v.  McClure  Coke  Co.,  182  Pa.  St. 
1,  61  Am.  St.  Kep.  688,  37  Atl.  823;  Hazen  v.  Lyndonville  Nat.  Bunk, 
70  Vt.  543,  67  Am.  St.  Eep.  680,  41  Atl.  1046;  monographic  note  to 
Eingartner  v.  Illinois  Steel  Co.,  59  Am.  St.  Kep.  879-885. 


GIFFOED  V.  McGUmNESS. 

[63  N.  J.  Eq.  834,  53  Atl.  87.] 

EXECUTIONS— Jurisdiction  to  Compel  Payment  of  Money 
Into  Court. — The  court  has  jurisdiction  to  compel  money  raised  by 
execution  issued  by  it  and  naming  the  payee  to  be  brought  into  court 
for  distribution,  and  from  an  order  made  for  that  purpose  no  one 
buffers  an  appealable  grievance.  Such  order  may  be  obtained  with- 
out written  pleading  or  proof  upon  notice  to  the  interested  parties. 
(p.  688.) 

Decree  by  confession  on  the  foreclosure  of  a  mortgage  on  the 
lands  of  T.  McGuinmss,  adjudging  a  certain  amount  due  to  the 
complainants,  the  mortgagees,  and  a  certain  amoimt  due  to  one 
T.  F.  McT.aiighlin,  as  a  judgment  creditor  of  McGuinness,  and 
ordering  a  sale  of  the  mortgaged  lands  to  pay  costs  and  sucii 
debts,  the  surplus,  if  any,  to  he  brought  into  court.  Execution 
thereafter  issued  on  the  judgment  commanding  sale  and  the 
payment  of  the  sums  adjudged  to  the  parties  above  named,  and 
directing  the  sherifE  to  have  such  money  in  court  at  a  certain 
time  to  render  to  such  persons,  together  with  any  surplus.  At 
the  execution  sale  the  land  was  struck  off  to  McLaughlin  on 
conditions  requiring  the  payment  of  ten  per  cent  of  the  pur- 
chase money  down,  and  the  rena'nder  on  a  diy  named.  Pend- 
ing the  making  of  t'tlc  to  IMcLaug^din,  the  defendant,  Mary  E. 
McGuinness,  wife  of  said  T.  McGuinness,  presented  a  petition 
to  the  court  setting  forth  that  she  had  an  inchoate  riglit  of 
dower  in  the  land  sold,  and  that  after  the  decree  of  foreclosure 
she  had  procured  against  her  husband  a  decree  for  alimony  and 
counsel  fees;  and  to  en''nrce  it.  a  wr't  of  sequestration  of  his 
personal  property  and  the  r  nts  of  his  nal  estate.     Also  that 
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McLaughlin's  jud<:iinnt  w^s  collusive,  and  on  a  fictitious  debt 
of  her  husUand  to  defeat  h(  r  rights,  and  that  he  was  the  real 
purchaser  at  the  sale.  Under  this  petition  an  ordd  was  made 
directing  a  master  to  a.sceriain  the  truth  of  lier  allegations,  and 
directing  tlie  sheriff  to  pay  into  court  all  of  the  proceeds  of  the 
sale  above  the  amount  due  the  mortira^fces.  Mcl>aughlin  ap- 
plied for  a  discharge  or  modification  of  sueh  order.  This  was 
denied  and  he  appealed. 

J.  J.  Hulrbell,  for  the  appellant. 

M.  W.  \'an  Winkle,  lor  the  respondent. 

^^  COLLINS,  J.  So  far  as  payment  into  court  is  con- 
cerned, the  order  appealed  from  was  entirely  discretionary  with 
the  chancellor,  and  is  not  subject  to  review.  Originally,  under 
an  execution  of  the  tenor  of  that  under  which  the  sale  was 
made,  framed,  as  it  was,  on  the  common-law  fieri  facias,  pay- 
ment could  only  be  made  publicly  in  court  by  the  sheriff  or 
other  officer  executing  the  writ.  A  relaxation  of  this  strictness, 
permitting  payment  out  of  court  and  the  acceptance,  in  lieu  of 
cash,  of  the  receipt  of  the  party  entitled  to  payment  under  the 
judgment  or  decree — which  became  almost  a  matter  of  course 
where  such  party  was  the  purchaser — led  to  the  contention  that 
neither  the  officer  nor  the  court  could  adopt  any  other  course. 
This  contention  was  efi'ectually  disposed  of  hy  Chief  Justice 
liornblower,  in  the  supreme  ******  court,  in  1833:  Stebbins  v. 
Walker,  14  N.  J.  L.  90,  25  Am.  Dec.  4'J9.  The  cliief  justice, 
after  a  historical  review  of  the  subject,  said:  "'I  cannot  doubt 
that  we  have  the  right,  wlienever  application  is  made  to  us  for 
that  purpose  and  a  proper  case  stated,  to  compel  the  sheriff  to 
bring  the  money  into  court.  Neither  have  1  any  doubt  but 
that  the  sheriff,  whenever  he  chooses  for  his  own  convenience, 
mstead  of  paying  the  money  to  the  party  out  of  court,  may,  in 
obedience  to  the  command  of  the  writ,  bring  it  here  and  pay 
it  in  court."  This  case,  also,  is  authority  for  the  right  of  the 
sheriff  to  discharge  himself  by  taking  the  receipt  of  the  clerk; 
a  fortiori  this  is  his  only  permissible  course  where  payment  into 
court  is  ordered. 

The  practice  thus  declared  has  never  since  been  questioned. 
It  was  reasserted  as  proper  in  Cox  v.  Marlatt,  36  N.  J.  L.  390, 
13  Am.  Rep.  454,  and  in  Wandling  v.  Thompson,  47  N".  J.  L. 
142,  the  supreme  court  held  in  contempt  a  sheriff  who,  after 
an  order  to  pay  into  court  the  proceeds  of  an  execution,  gave 
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a  deed  for  land  sold  by  him  to  a  plaintiff  in  execution  and  ac- 
cepted his  receipt  in  lieu  of  cash.  \Vc  entirely  assent  to  the 
view  that  any  court  may  compel  money  raised  by  its  process  to 
be  brought  into  court  for  distribution,  and  that  from  an  order 
made  for  that  purpose  no  one  sutlers  an  appcala])le  grievance. 
To  obtain  an  order  merely  for  such  payment  neither  written 
pleading  nor  proof  is  essential.  The  court  is  merely  enforcing 
a  regulation  customarily  dispensed  with.  Presumably  the 
money  will  be  paid  as  previously  adjudged.  The  oidy  burden 
will  be  that  of  notice  to  interested  parties. 

Chancellor  Green  well  held,  in  Lithauer  v.  Royle,  17  N.  J. 
Eq.  40,  that  no  change  can  be  made  in  the  mode  of  appropriat- 
ing a  fund  ordered  raised  by  decree,  except  by  opening  and  cor- 
recting the  decree  and  altering  the  execution.  The  same  thing 
is,  of  course,  true  of  a  common-law  judgment. 

The  proceeding  to  correct  the  adjudication  may,  of  course, 
be  instituted  before  the  money  is  ordered  paid  into  court,  and 
a  very  proper  course  is  that  which  was  taken  in  the  present 
case — namely,  to  include  prayer  for  that  relief  in  the  applica- 
tion for  the  order  for  such  payment. 

The  only  debatable  question  on  this  appeal  is  whether  Mrs. 
^^^  McGuinncss  made  a  case  sutlicient  to  warrant  the  inquiry 
ordered.  She  certainly  was  not  estopped  from  asking  it,  for, 
at  the  time  she  presented  her  petition,  she  had  a  larger  right 
than  at  the  time  she  suffered  the  decree.  The  issue  she  now 
tc7iders  has  never  been  litigated,  and  she  has  a  right  to  be  heard 
on  it.  The  records  of  the  court  afforded  sufficient  proof  of  her 
status.  It  may  be  that  the  chancellor  might  well  have  required 
a  disclosure  of  the  information  forming  the  ground  of  her  be- 
lief that  ]\rcLaughlin's  judgment  was  collusive  and  fraudulent; 
but  there  was  no  substantial  grievance  inflicted  in  permitting 
the  inquiry  ordered  without  first  requiring  prima  facie  proof 
of  the  allegations  made. 

The  order  appealed  from  is,  in  all  things,  affirmed. 


E.rcrufin7}^.  —  Thp,  court  may,  in  a  propor  case,  compot  the  shprifT  to 
bring  money  into  court  which  he  has'  raised  on  execution,  and  when 
brought  in  may  determiner  conflicting  claims  thereto:  Stebbins  v. 
Walker,  2  Green  (N.  J.),  90,  25  Am.  Dec.  490.  But  a  sherifT  hold- 
ing money  made  on  execution  from  another  court  cannot  be  directed 
bv  this  court  to  bring  it  in  for  distribution:  Jones  v.  Jones,  1  Bland 
(Md.),  443,  18  Am.  Dec.  327. 
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MATTER  OF  GORDEN". 

[172  N.  Y.  25^  64  N.  E.  753.] 

DOWER,  Wills  Barring.— When  a  testator  devises  hig  real 
property  to  trustees  until  his  youngest  child  becomes  of  age,  and 
directs  that  one-third  of  the  net  income  be  paid  to  the  widow  and 
the  balance  expended  for  the  support  and  education  of  his  children, 
and  upon  the  expiration  of  the  trust  one-third  to  be  conveyed  to  the 
widow  during  her  life  or  widowhood,  and  the  residue  to  his  children, 
and  authorizes  the  trustees  to  sell  the  real  estate  and  invest  the 
proceeds,  there  is  a  manifest  incompatibility  between  the  provisions  of 
the  will  and  a  claim  for  dower,      (p.  693.) 

William  Gorden,  by  his  will,  made  some  minor  l)equcsts,  and 
gave  certain  personal  proj>erly  to  his  wife.  All  the  rest  of  his 
estate,  both  real  and  personal,  he  gave  to  his  executors  in  trust 
to  collect  the  rents  and  profits,  pay  the  expenses  and  keep  the 
buildings  in  repair  and  insured,  until  his  youngest  c'lil  1  should 
become  of  age.  He  directed  tlie  trustees  to  pay  one-third  of 
the  net  income  to  his  widow,  and  to  pay  and  apijly  in  their 
discretion  the  other  two-thirds  to  the  support  and  education 
of  liis  children,  limiting  the  annual  expenditure  in  respect  to 
an  incompetent  daughter  to  five  hundred  dollars.  Upon  the 
termination  of  the  trust  he  required  the  trustees  to  retain  one- 
third  of  the  corpus  of  the  estate  for  his  widow^s  use  during  her 
life  or  widowhood.  The  remaining  two-thirds  he  directed  to  be 
conveyed  to  his  children,  exce;)t  that  the  trustees  were  required 
to  set  aside  an  amount  sufficient  to  secure  the  payment  of  an 
annuity  of  not  more  than  five  hundred  dollars  for  the  incompe- 
tent child.  He  gave  the  trustees  full  power  to  mortgage  and 
convey  the  property,  and  directed  the  manner  of  investment  of 
the  proce(  ds  of  any  sale. 

Am.   St.   Rep.,   Vol.   ^2^44      ((389) 
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William  P.  Pickett  and  Edward  L.  Soincrville,  for  the  ap- 
pellants. 

George  W.  McKenzie  and  George  P.  Beebe,  for  the  respond- 
ent. 

^*  VANN,  J.  The  only  question  argued  before  us  is 
whether  the  widow  of  the  testator  is  entitled  to  the  provi;iou 
made  for  her  by  her  husband  in  his  will  in  addition  to  dower 
in  his  real  estate.  If  she  was  put  to  her  election,  she  made  it 
by  commencing  an  action  for  the  admeasurement  of  her  dower: 
Laws   1896,  c.  546,  sec.  180;  2  Scribner  on  Dower,  2d  ed.,  511. 

While  dower  is  favored  by  the  law,  the  right  to  both  dower 
and  the  benefit  of  a  testamentary  provision  must  yield  to  the 
intention  of  the  testator  when  expressly  stated  or  clearly  im- 
plied. If  there  is  reasonable  doubt  the  widow  takes  both, 
but  when  the  intent  to  limit  is  clear  she  is  put  to  her  election. 
This  intent  must  appear  from  the  will  itself,  read  in  the  light 
-^  of  existing  facts.  "The  claim  of  dower,"  said  Chancellor 
Kent,  "must  be  inconsistent  with  the  will  and  repugnant  to  its 
dispositions,  or  some  of  them":  Adsit  v.  Adsit,  2  Johns.  Ch. 
448,  451,  7  Am.  Dec.  539. 

The  language  of  learned  judges  in  laying  down  the  rule 
upon  the  subject  varies  somewhat  in  form,  and  for  conven- 
ience in  making  comparison,  we  repeat  it,  as  stated  in  the 
leading  cases  in  this  court.  It  was  laid  down  in  an  early  case 
as  follows:  "Where  there  is  no  direct  expression  of  intention 
that  the  provision  shall  be  in  lieu  of  dower,  the  question  always 
is,  whether  the  will  contains  any  provision  inconsistent  with 
the  assertion  of  a  right  to  demand  a  third  of  the  lands,  to  be 
set  out  by  metes  and  bounds":  Lewis  v.  Smith,  9  N.  Y.  502. 
511,  61  Am.  Dec.  706. 

The  next  time  the  subject  was  before  the  court  it  was  held 
that  the  wife  is  not  put  to  her  election,  "unless  it  clearly  ap- 
pears from  the  will  that  the  provision  made  for  her  was  in- 
tended as  a  substitute  for  that  to  which  she  is  entitled  by  law. 
The  intention  need  not  be  declared  in  express  words.  It  may 
be  implied,  if  the  claim  of  dower  would  be  plainly  inconsistent 
with  the  will":  Savage  v.  Burnham,  17  N.  Y.  561,  577. 

In  Tobias  v.  Ketchum,  32  iST.  Y^  319,  324,  the  test  given  is 
that  the  devise  of  the  will  "be  so  repugnant  to  the  claim  of 
dower  that  they  cannot  stand  together.'* 
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In  Vernon  v.  Yernon,  53  2^".  Y.  357,  3G1,  it  was  declared 
that  dower  is  not  barred  "unless  the  claim  of  dower  is  incon- 
sistent with  some  other  disposition  of  or  arrangement  made  by 
the  testator  in  respect  to  his  property,  thereby  showing  an 
intention  to  substitute  the  testamentary  gift  for  the  provi.-ion 
which  thD  law  makes  for  her."  The  court  then  repeated  with 
apparent  ajjproval  the  following  declaration  of  Lord  Redes- 
dale,  in  Birmingham  v.  Kirwan,  2  Schoales  &  L.  452:  "The  re- 
siilt  of  all  of  the  cases  of  implied  intention  seems  to  be  that 
the  instrument  must  contain  some  provision  inconsistent  with 
the  assertion  of  a  right  to  demand  a  third  of  the  lands  to  be 
set  out  by  metes  and  bounds." 

3»  In  Matter  of  Zahrt,  94  N.  Y.  G05,  009,  the  court  adopted 
the  rule  as  laid  down  by  Lord  Redesdale,  ipsissimis  verbis. 

In  Konvalinka  v.  Schlegel,  104  N".  Y.  125,  129,  58  Am.  Rep. 
494,  9  X.  E.  8G8,  language  -was  used  which  seems  to  have  pro- 
duced confusion  in  the  minds  of  the  learned  judges  below.  We 
then  said  that  in  the  absence  of  express  w^ords,  "there  must 
be  upon  the  face  of  the  will  a  demonstration  of  the  intention 
of  the  testator  that  the  widow  shall  not  take  both  dower  and 
the  provision.  The  will  furnishes  this  demonstration  only 
when  it  clearly  appears  without  ambiguity  or  doubt  that  \r> 
permit  the  wn'dow  to  claim  both  dower  and  the  provision  would 
interfere  with  the  other  dispositions  and  disturb  the  sclieme  of 

tlie  testator,  as  manifested  by  his  will We  repeat,  tlie 

oiilv  sullicient  and  adequate  dcmonstratiim  which,  in  the  ab- 
sence of  express  words,  will  put  the  widow  to  lier  election,  is  a 
clear  incompatibility,  arising  on  the  face  of  the  will,  betwe -n 
a  claim  of  dower  and  a  claim  to  the  benefit  given  by  the  will." 
This  is  simply  a  restatement  of  the  old  rule  in  somewhat  dif- 
ferent language,  as  appears  in  Asche  v.  Asche,  ll.'l  X.  Y.  Q'V^. 
235,  21  X.  E.  70,  where  it  was  declared  that  dower  is  exi-ludrd 
when  "there  is  a  manifest  incompatibility  between  such  provi- 
sion and  dower,"  and  the  Konvalinka  case  is  cited  among  otliers 
to  support  the  principle.  This  is  tlie  latest  utterance  hv  tli^^ 
court  upon  the  subject  to  which  our  attention  has  been  called. 

We  do  not  think  that  the  rule  has  lieen  extended  or  c>-;(Mi- 
tially  varied  during  the  past  fifty  years,  for  a  manifesr  incom- 
patibility must  exist  whenever  the  will  contains  ]irovis;(^n-;  -o 
inconsistent  with  the  right  of  dower  that  if  the  widow  Isnd 
the  benefit  of  both,  it  would  defeat  the  intention  of  the  testa- 
tor. The  question  now  before  us,  therefore,  is  whether  tli'^re 
is  a  manifest  incompatibility  between  the  provisions  of  Mr. 
Gorden's  will  and  the  claim  of  dower  bv  his  widow.     Where 


€93  American  State  Eeports,  Vol.  92.    [New  York, 

a   valid  trust   is  created   covering  all   the  real   estate   of   tlie 
testator    we    have    always    held    it    to    be    inconsistent    with 
the  right  of  the  widow  to  manage  or  control  any  part  of  the 
realty.     Thus    in    Savage    v.    Buraham,    17    N.    Y.    577,    it 
was     said:     "In     this     case     the     testator     devised     and     be- 
qui'atlicd  all  his   estate,  real   and  personal,  to  ^^  trustee,   the 
real   estate   upon   trust   to   sell   after  the   death   of  his   wife. 
During    her    life    she    was    to    have    onc-tliird    of    the    clear 
rents    and    profits,   and    the    other    two-thirds    were    to    go 
into  the  general  trust  fund  for  distribution.     The  entire  e.s- 
late,  with  all  its    income,  except    the  one-third    of  thn  rents 
and  profits  of  the  land,  is  given,  in  the  clearest  possible  terms, 
to  the  testator's  children  and  the  children  of  his  daughtci-s. 
It  is,  therefore,  impossible  for  her  to  receive  any  part  of  it, 
except  what  is  there  expressly  given  to  her,  without  subvert- 
ing the  will  to  that  extent.     If  no  provision  had  been  made 
for  her,  she  would  have  been  entitled  to  have  one-third  of  the 
xeal  estate  set  off  to  her  during  life,  and  in  this  she  would 
have  held  the  Irgal  e.-tate.     Inconsistently  with  this,  the  will 
gives  the  legal  estate  in  all  the  lands  to  trustees,  and  directs 
that  she  shall  have  one-third  of  the  rents;  the  other  two-1hirf1s 
to  go  into  a  personal  fund  for  distribution.     A  claim  of  dovrer 
in  the  same  lands  cannot  stand  with  these  provisions,  and  we 
must,   therefore,    hold    that  the    widow    was  bound  to    elect 
whether  she  would  take  her  dower  or  the  provision  in  her  favor 
made  by  the  will.'' 

•  In  Tobias  v.  Ketchum.  "2  X.  Y.  310.  the  testator  empowered 
his  executors  to  rent,  lease,  repair  and  insure  his  real  estate, 
-nntil  sold  or  divided,  and  out  of  the  rents  and  profits  to  pav 
•rhe  provision  made  for  the  widow,  and  it  was  held  a  devise  to 
Them  of  tlie  legal  e=tate  in  trust  and  inconsistent  with  the  claim 
of  dower  therein.  The  widow  was  accordingly  put  to  her  elec- 
tion. 

In  Vernon  v.  Vernon,  53  "NT.  Y.  302.  the  same  learned 
judge  who  wrote  the  opinion  in  the  Konvalinka  case 
said:  "The  testator  di'vi^od  to  his  wife  in  foe  a  portion  of 
the  lands  of  which  she  was  dowalile.  Ho  devised  all  his 
r(-maining  lands  (except  his  riversionary  int(Te-t  in  Scotland 
House)  to  trustees  charged  with  the  payment  to  her  of 
an  annuity  for  life  out  of  the  rents  and  profits,  to  pav 
wliich  requires  more  than  the  ineonie  from  tlie  jiropertv; 
and  he  declares  that  the  annuitv  i=  given  to  her  for  her 
niniiiteunnee  and  the  education  and  maintenance  of  lier  chil- 
dren.    It  is  not   necessary   in  this  case  to   decide  "'^  whether 
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these  circumstances  conjoined  show  the  'manifest  intent'  requi- 

.'^ite  to  bar  the  widow  of  her  dower The  provision  that 

the  excutors  may  sell  the  stores  at  a  price  fixed  by  him  in  the 
will,  or  take  a  conveyance  from  his  brother  Thoma-s  of  the 
moiety  owned  by  him,  at  the  same  price  in  the  adjustment  of 
the  testator's  interest  in  the  firm  of  Vernon  Brotliers  &  Co.^^ 
clearly  indicates  that  the  power  intended  to  be  given  by  the- 
testator  to  liis  executors  was  a  power  to  transfer,  in  case  of 
sale,  the  whole  title  free  from  any  claim  of  dower.  This  pro- 
vision is  inconsistent  with  the  widow's  claim  of  dower,  and  she 
was  put  to  her  election." 

In  the  Zahrt  case  the  oblip:ation  to  keep  the  buildings  and 
personal  property  insured  and  pay  all  taxes  and  keep  the  es- 
tate in  good  repair  was  held  inconsistent  with  the  assertion  of 
a  dower  right. 

In  the  Konvalinka  case  the  widow  was  not  put  to  her  elec- 
tion because  the  devise  to  the  executors  was  void  as  a  tnist, 
although  valid  as  a  power  in  trust,  and  the  lands  vested  in  the 
heirs  subject  to  the  execution  of  the  power.  The  trustees  had 
neither  title  nor  control.  It  was  declared  that  the  execution 
of  the  power  was  not  inconsistent  with  the  dower  interest  as 
a  sale  could  be  made  subject  thereto.  There  was  no  disposi- 
tion of  the  income,  and  this  feature  was  relied  upon  to  distin- 
guish the  case  from  Savage  v.  Burnham,  17  N.  Y.  561,  and 
Tobias  V.  Ketchum,  32  N.' Y.  319. 

While  a  mere  power  cf  sale,  to  be  promptly  exercised  for 
the  purpose  of  distribution,  does  not  put  the  widow  to  her 
election,  the  vesting  of  title  in  trustees  not  only  with  power 
to  sell  and  reinvest,  but  with  special  directions  as  to  control 
and  management  and  the  payment  over  of  the  amnial  income 
to  the  widow  and  children,  during  the  term  of  the  tnist,  we- 
regard  as  sulTicient.  Thus,  in  the  latest  case  decided  by  us, 
we  held  that  the  creation  of  a  trust  and  the  vesting  of  title  to 
the  realty  in  trnstees  was  inconsistent  with  an  implied  right 
upon  the  part  of  the  widow  to  manage  and  control  anv  part 
of  the  estate:  Asche  v.  Asche,  113  N.  Y.  232,  21  X.  E.  70. 
When  a  testator  ^^  devises  all  his  real  property,  constituting 
the  bulk  of  his  estate,  to  trustees  until  his  youngest  child, 
about  one  year  old,  shall  become  of  age  and  dir(>cts  that  one- 
third  of  the  net  income,  after  paying  expense-,  inclnd'ng  in- 
surance and  repairs,  be  paid  to  the  widow  and  the  other  two- 
thirds  expended  for  the  support  and  education  of  liis  children, 
and.  upon  the  ex]-iiration  of  the  tru-t.  one-tliird  to  lie  conveyed 
to  the  widow  duriuL'  her  life  or  widowhood,  and  the  other  two- 
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iliirds  to  his  children,  there  is  a  manifest  incompatibility  be- 
tween the  provisions  of  the  will  and  a  claim  of  dower.  By 
allowing  the  latter  the  scheme  of  the  will  would  be  defeated, 
for  that  intrusts  the  control  and  management  of  the  entire 
estate  to  trustees,  while  the  right  to  dower  carries  with  it  the 
control  and  management  of  one-third  of  the  realty  during  the 
jife  of  the  dowager. 

Tbe  right  to  mortgage  and  to  sell  and  reinvest,  as  given  by 
tlie  will  before  us,  is  inconsistent  with  the  claim  of  dower. 
Tlie  trustees  were  authorized  to  sell  all  the  real  estate  of  whioh 
the  testator  ditd  "seised  and  possessed,"  and  to  reinvest  the 
proceeds  "in  such  other  real  estate  or  profitable  securities  as 
to  them  shall  seem  proper  for  the  preservation  of  said  estate 
ivnd  the  carrying  into  effect  of  the  trusts  herein  created."  Pie 
tlius  necessarily  contemplated  the  conveyance  of  the  entire 
title  and  the  keeping  together  of  the  whole  estate  for  the  bene- 
fit of  the  trust.  As  was  said  in  the  Asche  case:  "The  absolute 
power  of  sale  conferred  upon  the  excutors  was  evidently  not 
intended  to  be  limited  or  impaired  by  an  inability  on  their  part 
to  convey  a  good  title  to  the  whole  of  such  real  estate,  and  the 
purposes  of  the  will  required  such  sale  to  be  made  unhampered 
by  obstructions  which  might  be  interposed  by  conflicting  in- 
tero>ts  in  the  property"  (p.  235):  See,  also,  Le  Fevre  v.  Toole, 
84  X.  Y.  95. 

Furthermore,  the  direction  "to  keep  the  real  estate  in  repair 
and  to  insure  against  loss  by  fire,"  manifestly  meant  the  entire 
cslatc,  not  two-thirds  thereof,  for  no  division  in  the  manage- 
mcnr,  possession  or  control  was  in  contemplation.  As  we  said 
in  ^^  Tobias  v.  Ketchum,  32  X.  Y.  319,  of  the  widow  there, 
so  we  may  say  of  the  widow  here,  that  "her  claim  of  dower, 
if  allowed,  would  inevitably  defeat  the  scheme  of  the  will,  for 
it  would  prevent  the  trustees  from  holding  the  legal  title  of 
ilip  whole  estate  and  receiving  the  entire  rents  and  profits  for 
ilm  purjiosc  of  paying  assessments,  interest,  repairs  and  insur- 
ance and  ascertaining  the  net  income,  of  which  one-third  is  to 
be  paid  to  the  widow  and  the  residue  ultimatfly  to  the  other 
beneficiaries"  (p.  327).  Then  again,  the  limitation  by  the  tes- 
tator of  the  expenditure  for  the  benefit  of  his  unfortunate 
child  to  a  sum  not  exceeding  five  hundred  dollars,  indicates 
that  he  expected  and  intended  that  hPr  proportion  of  the  in- 
come should  be  at  least  that  .sum,  which  could  hardly  be  the 
case  if  the  claim  of  dower  is  sustained. 
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In  our  opinion  it  is  manifest  from  the  carefully  devised  plan 
;o  invest  the  trustees  with  the  continuous  management  of  all 
the  real  estate  for  a  long  term  of  years,  that  the  testator 
did  not  intend  that  one-third  of  his  estate  should  be  placed 
in  the  possession  and  under  the  control  of  the  widow,  and  at 
the  same  time  that  she  should  receive  one-third  of  the  income 
derived  from  the  two-thirds  then  remaining.  He  did  not  in- 
tend that  five-ninths  of  the  income  should  go  to  he,r,  while  only 
one  twenty-seventh  went  to  each  of  his  twelve  children.  Such 
a  construction  would  be  in  contradiction  of  the  will  and 
would  disappoint  the  intention  of  the  testator.  We  think  that 
the  dispositions  of  the  will  cannot  *'be  fulfilled  consistently  with 
the  operation  of  the  claim  of  dower,"  and,  therefore,  so  much 
of  the  order  of  the  appellate  division  and  the  decree  of  the 
surrogate  as  in  effect  allowed  the  widow  one-third  of  the  rents 
and  profits  of  the  estate  should  be  reversed  and  the  proceedings 
remitted  to  the  surrogate  with  instructions  to  modify  and  re- 
adjust his  decree  accordingly,  with  one  bill  of  costs  to  the  ap- 
pellants against  the  respondent  in  all  courts. 

Parker,  C.  J.,  and  Gray,  O'Brien,  Haight,  Cullen  and  Werner, 
J  J.,  concur. 

Ordered  accordingly. 


WHEN  A  WIDOW  IS  BY  A  WILL  REQUIRED  TO  ELECT  BE- 
TWEEN ITS  BENEFITS  AND  HER  RIGHT  TO  DOWER  OR 
IN  THE  COMMUNITY  PROPERTY. 

I.     General  Common-law  Doctrine. 

II.    Effect  of  Particular  Testamentary  Provisions. 

a.  Devise  of  Life  Estate. 

b.  Devise  During  Widowhood. 

c.  Provision  for  Support  of  Widow— Annuity  and  Income. 

d.  Devise  to  Trustees  to  Sell. 

e.  Provision  for  a  Division  Between  Widow  and  CMldren. 

f.  Other  Devises  and  BecLuests. 
m.     Statutory  Enactments. 

a.  Their  Effect  on  the  Common-law  Doctrine. 

b.  Conflict  of  Laws. 
IV.    Community  Property. 

I.    General  Common-law  Doctrine. 
Every  married  woman  has  an  interest  in  the  lands  of  her  husband. 
Of  this  she  cannot  be  devested    but  by  her  own  act  or  consent.     If 
he  makes  a  provision  for  her  by  his  will,  she  has  her  election  to  take 
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the  testamentary  providon  or  to  claim  her  legal  provision.  If  the 
provision  in  the  will  is  an  ordinarv  bequest  or  devise,  and 
is  not  expressed  to  be  in  lieu  of  dower,  she  is  entitled  to 
take  under  the  will  and  also  claim  the  estate  the  law  gives  her. 
But  while  a  husband  has  no  direct  control  of  his  wife's  right  to 
dower,  he  may  offer  her,  by  testamentary  gift,  something  in  place 
of  it,  and  thereby  put  her  to  an  election.  In  this  event  she  cannot 
have  both,  and  her  acceptance  of  the  gift  bars  her  dower.  However, 
a  testamentary  provision,  when  accepted  by  her,  does  not  defeat 
her  right  to  dower,  unless  the  intention  of  the  testator  that  the  pro- 
vision shall  be  in  lieu  of  dower  is  shown  by  a  declaration  of  the 
will  to  that  effect,  or  is  clearly  deducible  from  its  terms.  The  pre- 
sumption is  that  a  devise  or  bequest  is  in  addition  to,  and  not  a  sub- 
stitute for,  dower:  Hilliard  v.  Binford,  10  Ala.  977;  Thompson  v. 
Betts,  74  Conn.  576,  ante,  p.  235,  51  Atl.  564;  Kinsey  v.  Woodward, 
3  Harr.  (Del.)  474;  Warren  v.  Morris,  4  Del.  Ch.  289,  300;  Tooke  v. 
Hardeman,  7  Ga.  20;  Speer  v.  Speer,  67  Ga.  748,  752;  Cain  v.  Cain, 
23  Iowa,  31;  In  re  Estate  of  Blaney,  73  Iowa,  113,  34  N,  W.  768; 
Franks  v.  Wiegand,  97  Iowa,  704,  66  N.  W.  918;  Shaw  v.  Shaw,  2 
Dana  (Ky.),  341;  Timberlake  v.  Parish,  5  Dana  (Ky.),  346;  Bailey 
V.  Duncan,  4  T.  B.  Mon.  (Ky.)  256;  Bayes  v.  Hawes,  24  Ky,  Law  Eep. 
281,  68  S.  W.  449;  Johnson  v.  Johnson,  32  Minn.  513,  21  N.  W.  725; 
McGowen  v.  Baldwin,  46  Minn.  477,  49  N.  W.  251;  Wilson  v.  Cox, 
49  Miss.  538;  Brown  v.  Brown,  55  N.  H.  106;  Godman  v.  Converse, 
43  Neb.  463,  61  N.  W.  756;  Norris  v.  Clark,  10  N.  J.  Eq.  51;  Church 
V.  Bull,  2  Denio,  430,  43  Am.  Dec.  754;  Bull  v.  Church,  5  Hill,  206; 
Fuller  V.  Yates,  8  Paige,  325;  Matter  of  Accounting  of  Frazier, 
92  N.  Y.  239;  Evans  v.  Webb,  1  Yeates  (Pa.),  424,  1  Am.  Dec.  308; 
Borland  v.  Nichols,  12  Pa.  St.  38,  51  Am.  Dee.  576;  Melizet's  Appeal, 
17  Pa.  St.  449,  55  Am.  Dec.  573;  Darfee,  Petitioner,  14  R.  I.  47;  Brax- 
ton V.  Freeman,  6  Eich.  (S.  C.)  35,  57  Am.  Dec.  775;  Hall  v.  Hall, 
8  Rich.  (S.  C.)  64  Am.  Dec.  758;  Jarman  v.  Jarman,  4  Lea  (Tenn.), 
671;  Wiseley  v.  Findlay,  3  Rand.  (Va.)  361,  15  Am.  Dec.  712;  Hig- 
ginbotham  v.  Cornwell,  8  Gratt.  (Va.)  83,  56  Am.  Dec.  130;  Nelson 
V.  Kownslar,  79  Va.  468;  French  v.  Davies,  2  Ves.  572;  Ellis  v. 
Lewis,  3  Hare,  310. 

"It  is  a  maxim  in  a  court  of  equity,"  said  Chief  Justice  Marshall, 
in  Herbert  v.  Wren,  7  Cranch,  370,  377,  "not  to  permit  the  same 
person  to  hold  under  and  against  a  will.  If,  therefore,  it  be  mani- 
fest, from  the  face  of  the  will,  that  the  testator  did  not  intend  the 
provision  it  contains  for  his  widow  to  be  in  addition  to  her  dower, 
but  to  be  in  lieu  of  it,  if  his  intention  discovered  in  other  parts  of 
the  will  must  be  defeated  by  the  allotment  of  dower  to  the  widow, 
she  must  renounce  either  her  dower  or  the  benefits  she  claims  under 
the  will.  But  if  the  two  provisions  may  stand  well  together,  if  it 
mav  fairly  be  presumed  that  tlie  testator  intended  the  devise  or  be- 
quest to  his  wife  as  ailditioiial  to  her  dower,  then  she  may  hold  both." 
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An   express   provision   in    a   will   in   lieu   of   dower   puts   the   widow 
to  her  election,  and  if  accepted  with  a  proi>or  understanding  of  her 
position,  bars  the  estate  which  the  law  gives  her:   Collins  v.  Wood, 
63  ni.  285;  Knighton  v.  Young,  22  Md.  359,  373;  In  the  Matter  of 
Vowers,  113  N.  Y.  569,  21  N.  E.  690;  Lee  v.  Tower,  124  N.  Y.  370. 
26  N.  E.  943;  Nelson  v.  Brown,  144  N.  Y.  384,  39  N.  E.  355;   Chapiii 
V.  Hill,  1  R.  I.  446;  Johnson  v.  Johnson,  44  S.  C.  364,  22  S.  E.  417. 
The   same  result   may  be   effected,   however,   by  imy)lication.     Where 
the  provisions  of  the  will  manifest  a  clear  and  unequivocal  intention 
on  the  part  of  tho  testator  to  bar  his  wife's  dower,  this  is  suflioient, 
without  express  words,  to  put  her  to  hor  election.     An  implied  inten- 
tion may  be  deduced  by  showing  that  the  claim  of  dower  is  incon- 
sistent with  the  will  and   repugnant  to   its   dispositions,   or  some   of 
them,  or   that   to   allow   dower   would   disturb,   disappoint,    or   defeat 
the  plain  purpose  of  the  testator,  as  shown  by  the  whole  will.     The  in- 
tention of  the  testator  is  the  guide,  and  no  particular  form  of  words 
or  technical  terms  are  necessary  to  the  expression  of  such  intention: 
Helm  V.  Leggett,  66  Ark.  23,  48  S.  W.  675;  Lord  v.  Lord,  23  Conn. 
327;  Ailing  v.   Chatfield,   42   Conn.   276;  Walker  v.   Upson,   74   Conn. 
128,  49  Atl.  904;   Stephens  v.  Gibbes,  14  Fla.  331;   Hurley  v.  Mclver, 
119  Ind.  53,  21  N.  E.  325;   Snyder  v.  Miller,  67   Iowa,  201,  25  N.  W. 
240;  Washburn  v.  Van  Steenwyk,  32  Minn.  336,  20  N.  W.  324;  Fair- 
child   V.   Marshall,   42   Minn.    14,  43   N.   W.   563;  White   v.   White,   1 
Harr.    (N,  J.)    202,   31   Am.   Dec.   232;  Stewart   v.   Stewart,   31   N.   J. 
Eq.  398;  Brokaw  v.  Brokaw,  41  N.  J.  Eq.  304;  Savage  v.  Buiuhaui, 
17  N.  Y.  561;  Vernon  v.  Vernon,  53  N.  Y.  351;  Matter  of  Estate  of 
Smith,  30  N,  Y,  Supp.  982,  10  Misc.  Eep.  320;  Koezly  v.  Koezly,  G5  X. 
Y.  Supp.  613,  31  Misc.  Eop.  397;  Pickett  v.  Peag,  3  Brev.  (S.  C.)  544. 
6  Am.  Dec.  594;  Bamistcr  v.  Bamistcr,  37  S.  C.  529,  16  S.  E.  612;   Hair 
V.  Goldsmith,  22  S.  C.  566;   Callaham  v.  Kobinson,  30  S.  C.  249,  9  S.  E. 
120;  Ruthford  v.  Mayo,  76  Va.   117;  Atkinson  v.  Sutton,  23   W.   Va. 
197;  Lawrence  v.  Lawrence,  2  Vern.  365;  Strahan  v.  Sutton,  3  Ves. 
249;   Chalmers  v,   Storil,  2  Ves.  &  B.  222;   Parker  v.   Sowerby,  4   De 
Gex,  M.  &  G.  321. 

But  to  bar  her  of  dowor  by  implication,  the  provisions  of  the  will, 
or  some  of  them,  must  be  absolutely  inconsistent  with  the  claim  of 
dower,  so  that  the  testator's  intention  will  be  defeated  as  to  some 
part  of  the  property  devised  or  bequeathed  to  others,  if  sho  takes 
her  dower,  together  with  the  testamentary  provision.  And  to  de- 
prive the  widow  of  dower,  or  to  compel  her  to  elect,  it  is  not  suffi- 
cient that  the  provisions  of  the  will  render  it  doubtful  whether 
the  testator  intended  she  should  have  her  dower  in  addition 
to  the  testamentary  bounty,  but  the  provisions  of  the  will  must  be 
such  as  to  show  an  evident  intention  on  the  testator  'a  part  to  exclude 
the  claim  of  dower:  Sanford  v,  Jackson,  10  Paige,  266.  It  is  not 
enough  to  say  that  upon  the  whole  wiU  it  fairly  may  be  inferred  that 
the  testator  intended  hia  widow  should  have  no  dower.     To  compel 
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li.-r  to  elect,  the  court  must  be  satisTied  that  there  is  a  positive  inten- 
tion that  she  is  to  be  excluded  from  dower:  Mills  v.  Mills,  28  Barb. 
4  ".4.  In  the  absence  of  an  express  declaration  in  the  will  that  the 
]  rovi!?ion  therein  is  in  lieu  of  dower,  "mere  intention  of  the  testator 
to  that  effect,  gathered  from  the  will,  is  not  enousrh  to  put  the  widow 
to  an  election.  To  make  a  case  for  election,  he  fMr.  Pomeroy]  says 
'that  intention  must  have  been  shown  or  carried  into  operation  by 
totally  inconsistent  frifts  of  the  land  subject  to  dower'":  Stokes  v. 
rillow,  64  Ark.  1,  40  S.  W.  580,  citing  1  Pomeroy's  Equity  Jurispru- 
dence, sec.  493;  Adsit  v.  Adsit,  2  Johns  Ch.  448,  7  Am.  Dec.  539,  and 
other  cases. 

She  will  not  be  made  to  elect  between  her  dower  and  the  testamen- 
tary provision  unless  the  implication  to  that  effect  is  clear  and  mani- 
fest: Bennett  v.  Packer,  70  Conn.  357,  66  Am.  St.  Rep.  112,  39  Atl.  739; 
in  re  Klostermann,  6  Mo.  App.  314;  Leonard  v.  Steele,  4  Barb.  20;  or  is 
clearly  deducible  from  the  terms  of  the  will:  In  re  Estate  of  Franke, 
97  Iowa,  704,  66  N.  W.  93  8;  or  is  unequivocally  exjiressed:  Hasen- 
1  liter  V.  Ilasenritter,  77  Mo.  1G2;  Sheldon  v.  Bliss,  8  N.  Y.  31.  She  is 
not  put  to  her  election  unless  the  provisions  of  the  will  and  her  claim 
pf  dower  are  plainly  or  totally  inconsistent:  Tliompson  v.  Betts,  74 
Conn.  576,  92  Am.  St.  Kep.  235,  51  Atl.  564;  Lasher  v.  Lasher,  13  Barb, 
106.  The  inconsistency  must  be  such  as  to  disturb,  defeat,  interrupt, 
or  disappoint  some  provision  of  the  will:  Hunter  v.  Hunter,  95  Iowa, 
728,  58  Am.  St.  Eep.  455,  64  N.  W.  656.  She  need  not  elect  unless  it  is 
beyond  reasonable  doubt  that  the  assertion  of  her  dower  right  would 
prevent  the  giving  full  effect  to  the  testator's  intention:  Dixon  v. 
McCue,  14  Gratt.  540.  The  conclusion  should  be  as  satisfactory  as 
if  it  were  expressed:  Douglas  v.  Feay,  1  W.  Va.  26.  The  test 
is,  whether  the  provision  of  tlie  will  and  the  claim  of  dower  are  so 
manifestly  repugnant  that  they  cannot  stand  together:  Sumerel  v. 
S  Hucrel,  34  S.  C.  85,  12  S.  E.  932. 

It  thus  appears  how  high  in  the  esteem  of  courts  dower  stands, 
iiU'l  how  reluctant  they  are  to  put  the  widow  to  an  election  between 
il  and  a  testamentary  gift.  In  the  words  of  Justice  Andrews: 
"Dower  is  favored.  It  is  never  excluded  by  a  provision  for  a  wife, 
except  by  ex[)ress  words  or  necessary  implication.  Where  there  are 
no  express  words,  there  must  be,  upon  the  face  of  the  will,  a  deniou- 
stration  of  the  intention  of  the  testator  that  the  widow  shall  not 
take  both  dower  and  the  provision.  The  will  furnishes  tliis  dcniou- 
^nration  only  when  it  clearly  appears,  without  ambiguity  or  doubt, 
that  to  permit  the  widow  to  claim  both  dower  and  the  provision 
v,('i;l(l  interfere  with  tlie  other  dispositions  and  disturb  the  scheme 
of  the  testator,  as  manifested  by  his  will.  The  intention  of  the 
testator  cannot  be  inferred  from  the  extent  of  the  provision,  or  be- 
cause she  is  a  devisee  under  the  will  for  life,  or  in  fee,  or  because 
it  may  seem  to  the  court  that  to  permit  the  widow  to  claim  both  the 
prevision  and  dower  would  bo  unjust  as  a  family  arrangement,   or 
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even,  because  it  may  be  inferrod,  or  V^elievcd,  in  view  of  all  the  cir- 
runistances,  that  if  the  intention  of  the  testator  luul  been  drawn  to 
the  subject,  he  would  have  expressly  excluded  dower.  We  repeat, 
the  only  sufficient  and  adequate  demonstration  which,  in  the  absence 
of  express  words,  will  put  the  widow  to  her  election,  is  a  clear  in- 
oonipatiV)ility,  arising  on  the  face  of  the  will,  between  a  claim  of 
dower  and  a  claim  to  the  benefit  given  by  the  will":  Konvalinka  v. 
Schlegol,  104  N.  Y.  125,  58  Am.  Rep.  494,  9  N.  E.  8G8.  To  the  same 
elicct,  see  Glascr  v.  Glaser,  74  N.  Y.  Supp.  395,  67  App.  Div.  132. 

II.    Effect  of  Particular  Testamentary  Provisions. 

a.  Devise  of  Life  Estate.— A  devise  by  a  testator  of  all  his  prop- 
erty to  his  wife  for  life  is  not  inconsistent  or  incompatible  with 
)ier  claim  of  dower,  and  does  not  put  her  to  an  election  unless  given 
in  lieu  of  dower,  either  expressly  or  by  necessary  Implication:  Pot- 
ter v.  Worley,  57  Iowa,  66,  7  N.  W.  685,  10  N.  W.  298;  Daugherty  v. 
i>;nigherty,  69  Iowa,  677,  29  N.  W.  778;  Hunter  v.  Hunter,  95  Iowa, 
728,  58  Am.  St.  Rep.  455,  64  N.  W.  656;  Howard  v,  Watson,  76  Iowa, 
229,  41  N.  W.  45;  In  re  Estate  of  Proctor,  103  Iowa,  232,  72  N.  W. 
616;  Purdy  v.  Purdy,  46  N.  Y.  Supp.  215,  18  App.  Div.  310;  Hopkins 
V.  Cameron,  70  N.  Y.  Supp.  1027,  34  Misc.  Rep.  688.  The  will  may 
j.rovide  for  a  remainder  over  to,  or  for  a  division  of  the  estate  among, 
others  on  the  death  of  the  widow:  See  Sutherland  v.  Sutherland,  102 
Iowa,  535,  63  Am.  St.  Rep.  477,  71  N.  W.  424;  Bare  v.  Bare,  91  Iowa, 
143.  59  N.  W.  20;  Watson  v.  Watson,  98  Iowa,  132,  67  N.  W.  83. 
"The  devise  to  the  plaintiff  for  life,"  observes  Justice  Denio  in  Lewis 
V.  Smith,  9  N.  Y.  502,  61  Am.  Dec.  706,  "of  all  the  testator '«  real 
and  personal  property,  would  seem,  on  a  superficial  view,  to  be  in- 
onnsistont  with  the  right  of  dower;  and  it  would  be  clearly  so  if  she 
was  dowable  only  of  the  lands  of  which  her  husband  died  seised, 
after  all  liens  and  encuinhrancos  thereon  had  been  satisfied.  But  as 
her  interest  as  dowress  extends  to  all  the  lands  of  which  he  was  seised 
during  coverture,  and  is  not  subject  to  his  debts  nor  to  any  liens 
which  he  may  have  created  without  her  joining  in  them,  it  is  obvious 
that  such  a  provision  would,  in  many  cases,  be  quite  illusory  as  a 
compensation  for  dower."  The  rule  that  a  devise  to  a  wife  of  a  life 
estate  in  all  the  testator's  property,  in  the  absence  of  any  restric- 
tive words,  is  not  to  l>c  treated  as  in  lieu  of  dower,  is  changed  by 
statute  in  Iowa:   Percificld  v.  Aumick,   116  Iowa,  38.'?,  89  N.  \V.   llol. 

A  devise  of  a  portion  of  the  testator's  estate  to  his  widow  for  life, 
and  a  devise  of  the  residue  to  third  persons,  doo,s  not  make  a  case 
for  election  between  the  benefits  of  the  will  and  the  right  to  dower 
in  such  residue:  Havens  v.  Havens,  1  Sand.  Ch.  (N.  Y.^  :V2i;  Mills 
V.  Mills  28  Barb.  454.  In  Illinoi.s,  however,  the  accejitance  by  a 
widow  of  a  devise  of  a  life  estate  in  certain  lands'  bars  her  dower 
in  lands  otherwise  devised:  Kirkpatrick  v.  Kirkpatrick,  197  111.  144, 
64  ^^  E.  267.     It  has  been  held  that  where  certain  lands  are  devised 
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to  a  widow  she  cannot  be  endowed  of  the  same  lands:  Cunningham 
V.  Shannon,  4  Eich.  Eq.  (S.  C.)  135.  Though  it  seems  in  Iowa  a 
devise  of  specific  lands  does  not  preclude  a  claim  of  dower  in  them 
in  addition  to  the  life  estate:  Parker  v.  Hayden,  84  Iowa,  493,  51 
N.  W.  248. 

b.  Devise  Diiring  Widowhood.— In  case  of  a  devise  to  a  widow 
for  life  or  during  her  widowhood,  the  authorities  are  conflicting  as 
to  whether  she  may  claim  dower  in  the  same  lands  devised.  Some 
authorities  hold  that  there  is  no  inconsifftency  between  the  benefits 
of  the  will  and  the  estate  conferred  by  law,  and  she  is  not  forced 
to  elect  between  them:  See  Church  v.  Bull,  2  Denio,  430,  43  Am.  Dec. 
754;  Sanford  v.  Jackson,  10  Paige,  266.  Other  authorities  announce 
a  contrary  doctrine:  See  Stark  v.  Hunton,  1  N.  J.  Eq.  216;  Cooper 
V.  Cooper,  56  N.  J.  Eq.  48,  38  Atl.  198;  Hamilton  v.  Buckwalter,  2 
Yeates  (Pa.),  389,  1  Am.  Dec.  350.  In  Schwatken  v.  Daudt,  53  Mo. 
App.  1,  it  is  held  that  a  devise  of  all  the  testator's  property  to  his 
wife  during  her  widowhood  is  inconsistent  with  her  claim  to  dower 
in  the  personal  property. 

c.  Provision  for  Support  of  Widow— Annuity  and  Income.— A  gift 
of  one-third  of  the  income  of  the  testator  's  real  estate  to  his  widow 
for  life  does  not  put  her  to  an  election  between  the  gift  and  her 
dower:  Duncklee  v.  Butler,  56  N.  Y.  Supp.  329,  25  Misc.  Pep.  680; 
nor  does  a  direction  to  the  executors  to  apply  a  certain  annual  sum 
from  the  income  of  the  estate  for  the  support  of  the  widow:  Matter 
of  Grotrian,  71  N.  Y.  Supp.  842,  35  Misc.  Eep.  257.  A  direction 
to  set  apart  a  certain  sum  out  of  the  estate,  the  interest  thereon  to 
be  paid  annually  to  the  widow,  does  not  bar  her  dower,  though  the 
will  also  directs  the  sale  of  both  real  and  personal  property:  Chandler 
V.  Woodward,  3  Harr.  (Del.)  428.  See,  also,  Kimbel  v.  Kimbel,  43 
N.  Y.  Supp.  900,  14  App.  Div,  570.  A  widow  is  not  required  to 
elect  between  her  dower  and  an  annuity  which  is  made  a  charge  on 
real  estate  devised  to  others  and  is  made  payable  to  her  for  life: 
Ilorstmann  v.  Flege,  172  N.  Y.  381,  65  N.  E.  202.  Compare  Worthen 
V.  Pearson,  33  Ga.  385,  81  Am.  Dec.  213.  Where  a  will  makes  no 
provision  for  the  wife,  but  the  codicil  makes  the  entire  estate  charge- 
able for  her  support  during  life,  she  is  not  forced  to  elect:  Bentley 
V.  Bentley,  112  Iowa,  625,  84  N.  W.  676.  And  if  a  testator,  on  do- 
vising  land  to  each  of  his  two  nephews,  provides  that  one  of  them 
shall  keep  his  entire  property  together  and  support  his  widow  out 
of  the  proceeds,  and  also  gives  his  wife  all  cash  on  hand  at  his  doatli, 
slie  is  not  barred  of  dower  in  the  land:  Hiers  v.  Gooding,  43  S.  C. 
428,  21  S.  E.  310. 

If  tlio  provisions  of  a  will  demonstrate  that  it  was  not  the  inten- 
tion of  the  testator  to  give  both  an  annuity  and  dower  to  his  widow, 
she  must  elect  between  tlicm:  Dodge  v.  Dodge,  31  Barb.  41,'!.  An 
annuity  whirh  was  made  a  cliarge  on  the  entire  estate,  real  and  jier- 
Boual,   id   a    bar    to   dower,    wliere   it  would   defeat   the   keeping   of    the 
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entire  estate  together  aa  directed  by  the  will:  Speer  v.  Speer,  67  Ga. 
748;  "where  a  testator  bequeaths  to  his  wife  one  room  in  his  dwelling- 
house  and  a  comfortable  maintenance  out  of  his  real  estate  for  her 
during  her  life  or  widowhood,  and  then  devises  all  his  real  estate  to 
his  two  sons  to  be  divided  equally  between  them,  the  bequest  to  his 
Mife  will  be  regarded  as  in  iicu  of  dower:  White  v.  White,  1  Harr. 
(N.  J.)  202,  31  Am.  Dec.  232.  And  in  Campbell  v.  Sankey,  114  Iowa, 
69,  S6  N.  W.  48,  it  is  held  that  a  devise  of  all  the  property  of  the 
testator  to  his  son  for  the  purpose  of  supporting  his  widow  is  in- 
consistent with  her  claim  of  dower.  Where,  by  the  terms  of  a  will, 
a  widow  takes  about  two-thirds  of  the  income  of  the  personal  estate 
and  the  use  of  nearly  one-half  the  real  estate,  this  excludes  dower: 
Anthony  v.  Anthony,  55  Conn.  256,  11  Atl.  45, 

d.  Devise  to  Trustees  to  Sell.— In  Gordon  v.  Stevens,  2  Hill  Ch. 
46,  27  Am.  Dec.  445,  it  is  said  a  devise  of  lands  to  trustees  to  sell 
is  understood  to  pass  the  real  estate  subject  to  dower.  And  accord- 
ingly it  is  held  in  Konvalinka  v.  Schlegel,  104  N.  Y.  125,  58  Am.  Rep. 
494,  9  N.  E.  868,  that  where  a  testator  willed  his  residuary  estate, 
consisting  of  both  real  and  personal  property,  to  his  executors  to  sell 
and  divide  the  proceeds  equally  between,  his  wife  and  children,  share 
'and  share  alike,  the  widow  takes  dower  in  addition.  And  a  widow 
is  not  put  to  her  election  where  the  testator  devises  all  his  projieity 
to  trustees  with  a  peremptory  power  of  sale,  and  directs  the  payment 
to  her  of  an  annuity  out  of  the  converted  fund:  Wood  v.  Wood,  5 
Paige,  596,  28  Am.  Dec.  451.  But  see  Young  v.  Boyd,  60  How  Pr. 
213;  Brink  v.  Layton,  2  Redf.  (N.  Y.)  79;  Savage  v.  Burnham,  17 
N.  Y.  561.  However,  in  Cooper  v.  Cooper,  56  X.  J.  Eq.  48,  38  Atl. 
108,  Vicc-Cliancellor  Pitney  says  that  "some  of  the  older  English 
cases,  and  perhaj)s  a  few  in  this  country,  have  held  a  direction  to 
executors  to  Sell  and  convey  real  estate  did  not  necessarily  indicate 
that  they  were  to  sell  free  and  clear  of  the  dower  of  the  widow.  But 
tlie  modern  decisions,  which,  in  my  judgment,  are  more  in  accordance 
with  common  sense,  tend  to  hold  that  a  power  and  direction  to  sell 
necessarily  includes  the  idea  of  conveying  the  title  free  and  clear 
of  dower,"  citing,  among  other  cases,  Colgate  v.  Colgate,  23  N.  J. 
Eq.  372. 

e.  Provision  for  a  Division  Between  Widow  and  Children.  — Tl'.e 
decided  cases  are  not  harmonious  as  to  whether  a  wife  must  olo''t 
between  her  dower  and  the  benefits  of  the  will  when  her  husband  de- 
vises his  estate  or  the  residue  thereof  to  her  and  lior  children,  share 
and  share  alike.  Perhaps  by  the  weight  of  authority  she  will,  in 
such  a  case,  be  put  to  her  election:  See  :\latter  of  Estate  of  Cotziaii, 
34  Minn.  159,  57  Am.  Eep.  43,  •J4  X.  W.  920;  Ilelme  v.  Strater.  52 
X.  J.  Eq.  591,  30  Atl.  333;  Pailoy  v.  Poyre,  4  Strob  Eq.  (S.  C.)  M. 
Contra,  Closs  v.  Eldert.  51  X.  Y.  Siipp.  s^l,  30  App.  Div.  33S.  It  is 
hold  in  Ilatche's  Estate.  62  Vt.  30i).  2-'  Am.  St.  Kep.  109,  IS  Atl.  S14, 
th«t  under  a  will  by  which  a  husband,  after  making  two  specific  be- 
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quests,  devises  the  residue  of  his  estate,  real  and  personal,  one-tliird 
to  his'  wife,  two-ninths  to  his  daughter,  and  four-ninths  to  his  son, 
his  widow  will  take  both  her  homestead  and  dower. 

In  case  of  a  devise  to  a  wife  for  life  or  during  widowhood,  and  at 
her  death  or  marriage  the  estate  to  be  equally  divided  between  tlip 
testator's  heirs,  an  election  to  take  under  the  will  does  not  defeat 
dower:  Sully  v.  Nebergall,  30  Iowa,  340.  And  a  devise  to  a  widow, 
to  be  held  and  used  by  her  as  she  may  see  fit  until  a  certain  chili 
becomes'  of  age,  then  to  be  equally  divided  among  the  children,  anl, 
in  the  event  of  her  marriage  before  that  time,  the  executor  to  collo't 
the  rents  for  the  children  and  give  her  her  dower,  does  not  int'Mi  1 
the  use  of  the  property  to  be  in  lieu  of  dower:  Kelly  v.  Ball,  14  Ky. 
Law  Rep.  132,  19  S.  W.  581.  But  in  McLeod  v.  McDonnel,  6  Ala.  ^r.r,. 
a  •ft-ife  is  put  to  her  election  under  a  will  in  these  terms:  "TlKit 
all  my  property,  both  real  and  personal,  of  which  I  am  now  poss.?ssei!, 
or  may  hereafter  accrue,  be  retained  and  continued  together  till  my 
youngest  child  may  arrive  at  lawful  age;  at  which  time  all  the 
above  property,  with  its  increase,  to  be  equally  divided  amony:  all 
my  lawful  heirs."  She  would  take  a  vested  interest  in  one-sixth  of 
the  estate,  there  being  five  children.  And  where  a  testator  givtvs 
the  use  of  all  his  property  to  his  wife  and  children  until  the  youn^ivst 
attains  his  majority,  at  which  time  the  widow  is  to  have  on  ■- 
third  and  the  residue  is  to  be  divided  among  the  children,  she  cannit 
hold  her  distributive  share  under  the  law  and  also  take  under  tho 
will:  Howard  v.  Smith,  78  Iowa,  73,  42  N.  W.  585.  Where  a  testator 
makes  a  specific  devise  of  lands  to  ids  widow,  and  then  devises  otlier 
lands  to  her  in  trust  for  the  use  of  their  children,  to  be  divided  ainoni? 
them  on  their  majority,  she  cannot  claim  dower  in  the  latter  real 
estate:   Van  Guilder  v.  Justice,  56  loM-a,  669,  10  N.  W.  238. 

f.  Other  Devises  and  Bequests. — A  provision  of  a  will  givinir  a 
widow  a  life  use  of  the  homestead  does  not  bar  her  right  to  also  take 
her  one-third  under  the  law:  Richards  v.  Eiehards,  90  Iowa.  00*3,  fjS 
N.  W.  926;  nor  does  a  provision  giving  one-half  of  the  rents  to  h.^r 
for  life,  and  directing  the  estate  to  be  divided  among  the  cliiMrt-n 
on  her  death:  Garrett  v.  Vaughan,  59  B.  C.  .516,  38  S.  E.  166:  n  t 
does  a  devise  of  a  dwelling-house  to  the  widow  during  life  or  wi  i. .■.%■■ 
hood,  together  with  a  bequest  of  certain  household  furniture  v.nl 
other  property,  the  rest  of  the  real  property  to  be  divided  anu;,^- 
the  testator's  children,  who  were  to  aid  in  her  support  if  she  r.j- 
quested  it:  Jackson  v.  Churchill,  7  Cow.  287,  17  Am.  Dec.  514.  A 
request  to  a  widow  that  she  release  her  dower  in  the  residuary  estat.j 
does  not  put  her  to  an  election:  Miller  v.  Miller,  49  X.  Y.  Supp.  4'j:, 
22  Misc.  Rep.  582. 

On  the  other  hand,  it  has  been  held  that  where  a  husband  devi>^.-s 
his  whole  property,  if  there  is  one  part  thereof  with  respect  to  wh;.  a 
it  is  clear  that  he  did  not  intend  it  should  be  subject  to  dower,  ;t 
follows  that   lie   did  not   intend   any   jiortion   to   be   subject   to   dower, 
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and  his  wife  is  put  to  her  election:  Worthou  v.  reurson,  33  Ga.  3?:", 
81  Am.  Dec,  213.  And  she  is  put  to  her  election  when  he  makes 
a  provigion  for  her,  and  then  disposes  of  the  entire  remainder  of 
nig  estate:  Apperson  v.  Bolton,  29  Ark.  418;  or  where  he  gives  a 
power  to  his  executors  to  rent,  lease,  repair  and  injure  the  r'--:il 
estate,  until  sold  or  divided,  and  out  of  the  rents  and  prolits  to 
pay  a  provision  made  for  her:  Tobias  v.  Ketchum,  32  N.  Y.  31 'J; 
or  where  he  gives,  after  the  payment  of  his  debts  and  funeral  ex- 
penses, to  her  during  her  life  the  rents,  income,  interest,  use,  au'l 
occupancy  of  all  his  estate,  real  and  personal,  on  the  condition  thac 
she  keep  the  buildings  and  personal  property  insured,  pay  all  taxes 
and  assessments,  and  keep  the  estate  in  good  repair:  In  the  Matter 
of  Zahrt,  94  N.  Y.  605;  or  where  he  gives  her  certain  personal 
property  in  lieu  of  dower  in  his  personalty,  and  directs  her  to  sell 
certain  lands  and  invest  the  proceeds  for  the  benefit  of  the  children, 
the  gift  of  personal  property  is  in  lieu  of  dower  in  the  lands  directed 
to  be  sold:  Haszard  v.  Haszard,  19  R.  I.  374,  34  Atl.  150. 

in.  statutory  Enactments. 
a.  Their  Effect  on  the  Common-law  Doctrine.— The  common  law 
rule  that  a  devise  or  bequest  in  favor  of  a  wife  is  presumed  to  be 
in  addition  to  her  dower,  unless  the  contrary  appears  from  the  will, 
and  that  she  is  not  forced  to  elect  between  them,  unless  the  benefits 
of  the  will  are  manifestly  inconsistent  with  the  claim  of  dower,  has 
been  reversed  by  statute  in  many  of  the  states;  so  that  a  testament- 
ary provision  by  a  husband  in  favor  of  his  wife  is  deemed  to  be  iu 
lieu  of  dower,  and  puts  her  to  an  election  between  the  two,  unless  it 
plainly  appears  from  the  will  that  the  testator  intended  she  should 
enjoy  both.  These  statutes  usually  provide  a  certain  time  in  which 
she  may  signify  her  descent  from  the  will  and  claim  her  dower,  and 
her  failure  to  renounce  the  testator's  bounty  within  such  time  bars 
her  right  to  dower:  Sanders  v.  Wallace,  118  Ala.  418,  24  South.  354; 
Stokes  V.  Pillow,  64  Ark.  1,  40  S.  W.  580;  Warren  v.  Warren,  148  I!!. 
641,  36  N.  E.  611;  Wilson  v.  Moore,  86  Ind.  244;  Burkhalter  v.  Burk- 
halter,  88  Ind.  368;  Miller  v.  Stephens,  158  Ind.  438,  63  N.  E.  847; 
Huhlien  v.  Huhlien,  87  Ivy.  247,  8  S.  W.  260;  Bayes  v.  Howes  (Ky.H 
68  S.  W.  449;  Hastings  v.  Clifford,  32  Me.  132;  Dow  v.  Dow,  30  },!•■. 
211;  Collins  v.  Carman,  5  Md.  503;  Reed  v.  Dickerman,  12  Pick.  14': 
Adams  v.  Adams,  5  Met.  (Mass.)  277;  Stearns  v.  Perrin  (Mich.^,  L") 
N.  W.  297;  Wall  v.  Dickens,  66  Miss.  655,  6  South.  515;  Kaes  v. 
Gross,  92  Mo,  647,  1  Am.  St.  Rep.  7G7,  3  S.  W.  840;  Chadwiok  v. 
Tatem,  9  Mont.  354,  23  Pac.  729;  Craven  v.  Craven,  17  N .  C.  3'.-.; 
Grigga  v.  Veghte,  47  N.  J.  Eq.  179,  19  Atl.  867;  Hill  v.  Hill,  62  N.  .1. 
L.  442,  41  Atl.  943;  Corry  v.  Lamb,  45  Ohio  St.  203,  12  N.  E.  660; 
Demoss  v.  Demoss,  7  Cold.  (Tenn.)  256;  Application  of  Wilber,  52 
Wis.   295,  9  N.  W.   162;   Van  Steenwyck  v.  Washburn,  59  Wis.   iS:j, 
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4S  Am.  Kcp.  532,  17  N.  W.  2S9;  Mclms  v.  Tabst  Brewing  Co.,  93  Wis. 
J4(t.  66  N.  W.  244;  "Willey  v.  Lewis,  113  Wis.  618,  88  A\  W.  1021. 

A  devise  of  land  to  be  enjoyed,  while  the  devisee  remains  the 
testator's  widow  is  a  devise  within  a  statute  declaring  that  a  dcviso 
to  a  willow  will  bar  her  dower,  unless  renounced:  Stone  v.  Vandcr- 
mark,  146  111.  312,  34  N.  E.  150.  And  a  gift  of  one-third  the  net  in- 
come of  the  testator's  lands  bars  dower:  Stunz  v.  Stunz,  131  111.  210, 
23  N.  E.  407.  A  condition  attached  to  a  devise  in  trust,  that  the 
devife'ee  shall  give  a  bond  for  the  support  of  the  testator 's  widow 
during  her  life,  puts  her  within  the  Wisconsin  statute:  Turner  v. 
Scheiber,  89  Wis.  1,  61  N.  W.  280.  A  legacy,  ini  order  to  bar  dower, 
need  not  be  larger  in  amount  than  would  the  inheritance,  in  case 
there  were  no  will:  Cribbcn  v.  Cribben,  136  111.  609,  27  N.  E.  70. 
Of  course,  if  the  language  of  the  will  clearly  shows  an  intention  to 
give  the  wife  an  estate  or  property  in  addition  to  that  given  by  th& 
law,  there  is  no  necessity  for  an  election:  Like  v.  Cooper,  132  Ind. 
391,  31  N.  E.  1118. 

Under  the  Montana  statute  providing  that  a  devise  of  land  shall 
bar  dower,  unless  otherwise  expressed  in  the  will,  such  a  devise 
io  held  a  bar  to  dower  in  lands  conveyed  by  the  husband  alone,  during 
coverture:  Spalding  v.  Hershfield,  15  Mont.  253,  39  Pac.  88.  But  the 
Missouri  statute  declares  that  "if  any  testator  shall,  by  will,  pass 
any  real  estate  to  his  wife,  such  devise  shall  be  in  lieu  of  dower  out 
of  the  real  estate  of  the  husband  whereof  he  died  seised,"  unless 
the  will  declares  otherwise;  and  under  it,  a  widow  is  not  put  to  her 
election  as  to  lands  which  the  testator  had  conveyed  without  his  wife 
joining  with  him,  and  of  which  he  did  not  die  seised:  Hall  v.  Smith, 
103  Mo.  289,  15  S.  W.  021. 

If  the  statute  provides,  in  effect,  that  where  a  testator  by  will 
devises  any  land  or  interest  therein  to  his  wife,  such  devise  shall 
be  in  lieu  of  dower  in  his  real  estate,  unless  ho  otherwise  declares 
in  his  will,  a  bequest  of  personal  property  does  not,  like  a  devise  of 
real  estate,  compel  her  to  renounce  the  provisions  of  the  will,  or  make 
an  election,  in  order  to  be  endowed  of  her  husband's  lands:  Jennings 
V.  Smith,  29  111.  110;  Brown  v.  Pitney,  39  111.  468;  Pemberton  v. 
Pembeiton,  29  Mo.  408;  Marticn  v.  Norris,  91  Mo.  465,  3  S.  W.  8-19. 

b.  Conflict  of  Laws. — A  statute  pToviding  that  a  widow  sliall 
not  be  entitled  to  dower  in  addition  to  the  provisions  of  the  will,  un- 
less such  plainly  appears  to  have  been  the  intention  of  the  testator 
does  not  apply  to  lands  outside  the  state:  Staigg  v.  Atkinson,  14  1: 
Mass.  564,  12  N.  E.  354.  But  a  foreign  will  devising  land  within  the 
state  is  governed  by  the  statute:  Jennings  v.  Jennings,  21  Ohio  St. 
56.  The  Virginia  statute  declaring  tliat  a  bequest  of  personal  prop- 
erty is  to  be  considered  as  in  lieu  of  dower,  unles.s  the  contrary  ap- 
pears in  some  writing  signed  by  the  party  making  the  provision,  has 
no  application  to  foreign  wills  of  personalty,  which,  at  the  common 
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law,  are  construed  according  to  tho  lex  domicillii;  so  that  where  a 
person  domiciled  in  New  York  bequeaths  personalty  to  his  wife,  but 
makes  no  disposition  of  real  property  in  Virginia,  and  the  will  con- 
tains nothing  incompatible  with  the  claim  of  dower,  the  will  is  con- 
strued by  the  common-law  doctrine  of  New  York,  to  the  efifect  that  a 
testamentary  gift  will  not  be  regarded  as  in  lieu  of  dower,  unless  the 
testator's  intent  to  the  contrary  appears  from  express  words,  or  by 
necessary  implication:  Boiling  v.  Boiling,  88  Va.  524,  14  S.  E.  67. 

rv.     Community  Property. 

The  common-law  rule  governing  the  doctrine  of  election 
between  the  right  of  dower,  and  the  benefits  of  the  will,  has 
been  adopted  by  the  courts  in  dealing  with  the  question  of  elec- 
tion where  a  widow's  right  in  community  property  is  in  issue. 
Accordingly,  if  a  husband  undertakes  to  dispose  by  will  of  the 
entire  community  property,  and  his  widow  chooses  to  accept  a  tes- 
tamentary provision  in  her  favor,  she  thereby  becomes  devested  of 
her  interest  in  the  common  property,  provided  the  assertion  of  the 
community  right  would  necessarily  defeat  the  objects  of  the  will. 
But,  in  ordex  to  put  her  to  her  election  between  the  provision  of  the 
will  and  her  right  in  th©  community  property,  the  provision  must  be 
expressly  declared  to  be  in  lieu  of  her  interest  in  such  property,  or 
else  an  intention  on  the  part  of  the  testator  that  his  bounty  should 
be  in  lieu  of  stich  interest  must  be  deduced  by  clear  and  manifest 
implication  from  the  terms  of  the  will,  based  upon  the  fact  that  her 
claim  to  her  share  in  tho  community  would  be  inconsistent  with  the 
will,  or  repugnant  to  its  provisions  so  as  to  disturb  or  defeat  them. 

AVhen  there  is  no  such  express  declaration,  or  no  such  clear  and 
manifest  intent,  she  may  take  what  the  law  allows  her,  and  also  what 
the  will  gives  her:  Morrison  v.  Bowman,  29  Gal.  J37;  Estate  of  Silvey, 
42  Cal.  210;  King  v.  Lagrange,  50  Cal.  328;  Estate  of  Frey,  52  Cal. 
(558;  In  re  Stewart,  74  Cal.  98,  15  Pac.  445;  In  re  Gilmore,  81  Cal.  240. 
22  Pac.  655;  In  re  Smith's  E.state  (Cal.),  38  Pac.  950;  Theall  v 
Thoall,  7  I-a.  226,  26  Am.  Doc.  501;  Pratt  v.  Douglas,  38  N.  .T.  Eq. 
516;  Crosson  v.  Dyer,  9  Tex.  Civ.  App.  482,  30  S.  W.  929;  Smith  v, 
Butler,  85  Tex.  126,  19  S.  W.  1083;  Gibony  v.  Ilutehcson,  20  Tex.  Civ. 
App.  581,  50  S.  W.  648;  McClary  v.  Duckworth  (Tex.  Civ.  App.),  57 
S.  W.  317;  Gilroy  v.  Eichards  (Tex.  Civ.  App.),  63  S.  W.  664;  Skagg 
V.  Deskin  (Tex.  Civ.  App.),  66  S.  W.  793. 
Am.   St.   Rep..  Vol.   92-45 
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PEOPLE  V.  HYATT. 

[172  N.  Y.  176,  64  N.  E.  825.] 

EXTRADITION  Between  the  States  of  the  Union  is  not  gov- 
erned by  international  law,  but  depends  solely  on  the  federal  con- 
stitution, and  tho  act  of  Congress  made  under  it.  No  person  can  be 
extradited  from  one  state  to  anotlier  unless  the  case  falls  within  the 
constitutional  provision,      (p.  707.) 

EXTRADITION.— To  "be  a  Fugitive  from  Justice,  a  person 
must  have  been  corporeally  present  in  the  demanding  state  at  the 
time  of  the  commission  of  the  alleged  crime,      (pp.   708-721.) 

EXTRADITION.— The  Fact  that  a  Person  not  Actually  Present 
in  a  state,  at  the  time  of  the  commission  of  the  alleged  crime,  was 
subsequently  present  in  the  state  for  a  single  day,  nearly  a  year 
before  the  institution  of  any  prosecution  against  him,  does  not  give 
the  state  a  right  to  demand  him  from  another,  aa  a  fugitive  from 
justice,      (pp.  711,  712.) 

EXTRADITION.— The  Warrant  of  the  Governor  in  extradition 
proceedings  is  presumptive,  but  not  conclusive,  evidence  that  the  per- 
son is  a  fugitive  from  justice,      (pp.  714,  719.) 

HABEAS  CORPUS— Extradition.— The  Action  of  a  Governor 
in  issuing  a  warrant  of  extradition  may  be  reviewed  on  habeas  corpus, 
(p.  716.) 

Adelbcrt  Moot  and  William  L.  :\tarcy,  for  the  appellant. 

J.  Murray  Downs  and  Robert  G.  Schcrer,  for  the  respondent. 

^^^  CUU^EX,  J.  The  relator  wa.s  arrested  and  held  under 
a  mandate  or  warrant  of  the  governor  of  this  state  issued  on 
the  requisition  of  the  governor  of  tlie  state  of  Tennessee  for 
the  delivery  of  the  relator  as  a  fu'j,itive  from  justice.  The 
mandate  of  the  governor  recites  tliat  it  has  been  represented 
to  him  that  the  relator  stands  cliargcd  in  the  state  of  Tennes- 
see with  having  committed  the  ci'ime  of  larceny  and  false 
l^retenses  in  the  county  of  Daviuson.  and  that  he  had  lied 
from  said  slate  and  taken  refuge  in  the  state  of  New  York. 
By  stipuhition  between  the  partit's  it  was  conceded  tliat  tlic 
indictments  attached  to  the  requisition  papers  under  which  the 
governor  issued  his  warrant  were  found  on  the  twenty-sixth 
day  of  February,  1902,  and  that  1h(>  alleged  crimes  cliai'gcd  in 
tlie  indictments  were  commiitcd  on  .'  :y  1,  1901,  May  8,  1901, 
and  June  34,  1901,  respectively.  A\  the  hearing  had  on  the 
return  of  the  writ  of  liabeas  corpus  it  was  further  stipulated 
})etween  the  parties  tliat  tlio  relator  was  not  in  the  state  of 
'^^rnnnessee  at  the  time  of  the  coninii  wm  of  any  of  tlie  ofTenses 
charged  against  him,  hut  in  tlie  <\:\\'  of  ^faryland.  which  was 
his  residence.     It    appeared  by  his    l>,.?timony  that  he  went  to 
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Nashville  in  Tennessee  on  the  second  day  of  July,  1901,  to 
accept  the  resignation  of  one  Albright,  the  president  and  treas- 
urer of  the  American  Hardwood  Company,  in  which  the  relator 
was  interested,  and  was  then  elected  president  of  the  company 
in  said  Albright's  stead;  that  that  evening  he  lel't  Nashville 
and  never  was  again  in  the  state  of  Tennessee  except  passing 
through  there  on  the  16th  or  17th  of  July.  It  is  not  claimed 
that  the  offenses  for  which  the  extradition  of  the  relator  was 
sought  were  committed  when  he  was  in  the  state  of  Tennessee, 
but  it  is  contended  that  though  not  corporeally  present  at  the 
time  of  the  commission  of  the  offense,  he  may  nevertheless  be 
pr()})erly  surrendered  as  a  fugitive  from  the  justice  of  that  state 
where  it  was  committed. 

It  is  to  be  premised  that  the  power  of  a  government  to  pun- 
ish for  extraterritorial  crimes  is  a  very  dilTerent  question  from 
that  of  its  right  to  require  the  surrender  to  it  from  foreign 
countries  for  trial  and  punishment  persons  alleged  to  ^^^  have 
committed  such  offenses.  Some  governments  assume  to  im- 
pose the  obligations  of  their  penal  laws  either  in  whole  or  in 
part  on  their  citizens,  no  matter  where  they  may  bo.  We  have 
a  notable  example  of  this  rule  in  the  recent  punishment  of  a 
British  peer  for  an  alleged  bigamy  committed  in  the  United 
States.  Some  governments  assume  to  go  even  further,  and 
punish  an  alien  for  an  offense  committed  against  llioir  citizens, 
though  the  offense  is  committed  in  a  foreign  jurisdiction.  Piil)- 
licists  and  writers  on  international  law  differ  greatly  as  to  the 
right  of  a  government  to  punish  for  offenses  committed  without 
its  territory.  A  full  review  of  this  sul)ject  is  to  be  found  in 
the  work  of  j\rr.  John  Bassett  ]\Ioore,  late  assistant  secretary 
of  state  of  the  United  States,  on  "Extraterritorial  Crime." 
The  power  of  any  government  to  punish  for  such  an  offense 
necessarily  depends  upon  its  ability  to  obtain  possession  of  tbe 
defendant;  and  tliough  each  government  nss\imes  to  dcfnie  its 
own  powers,  still  it  may  be  restrained  by  the  action  of  the  gov- 
ernment of  which  the  offender  is  a  citizen,  invoked  on  liis  be- 
half, as  was  the  ca-^e  in  the  controversy  between  tbi~  connirv 
and  Mexico  in  relation  to  which  the  report  of  ^Tr.  AfoMre  was 
M-ritten.  Xot  so  with  extradition  hetween  tlie  stnt'^-^  of  tln^ 
Union;  it  is  not  governed  by  international  law.  but  d  ■neiids 
solely  on  the  provisions  of  the  constitution  of  i]i(>  United 
States  and  the  act  of  Congress  made  from  it.  'lln'  power  of  a 
state  to  punisli  a  fugitive  from  justice  after  obtanr"' ;j  ( iist(~>dv 
of  his  person  depends  in  no  way  on  how  that  cusd  dy  was  ob- 
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taiiitd.  Even  if  the  od'endcr  has  hen  kidnaped  in  another 
?tate  and  brought  within  the  territory  of  the  proseculiiig  state, 
that  fact  does  not  affect  the  juribdiclion  of  the  latter  to  pun- 
ish him  for  the  offense:  Ker  v.  Illinois,  Ud  U.  S.  436,  7  Sup. 
Ct.  Kep.  225;  Cook  v.  Hart,  146  U.  S.  183,  13  Sup.  Ct.  Eep. 
40.  Nor  will  a  person  be  relieved  from  prosecution  at  the  in- 
tervention of  the  state  from  which  he  was  abducted  by  violence: 
Mahon  v.  Justice,  127  U.  S.  700,  8  Sup.  Ct.  Eep.  1204.  In 
Laseelles  v.  Georgia,  148  U.  S.  537,  13  Sup.  Ct.  Eep.  687,  it  was 
said:  "If  the  fugitive  be  regarded  as  not  lawfully  within  the 
limits  of  the  state  in  respect  to  any  other  crime  than  the  one 
on  which  his  ^^^  surrender  was  effected,  still  that  fact  does 
not  defeat  the  Jurisdiction  of  its  courts  to  try  him  for  other 
offenses  any  more  than  if  he  had  been  brought  within  such 
Jurisdiction  forcibly  and  without  any  legal  process  whatever." 
It  was  there  held  that  interstate  rendition  did  not  depend  on 
comity  or  contract,  but  on  tlie  provisions  of  the  constitution 
of  the  United  Slates.  It  will  thus  be  seen  that  the  condition 
of  a  citizen  of  one  state  surrendered  to  another  for  criminal 
prosecution  has  not  the  safeguards  which  exist  in  international 
extradition,  for  the  surrendering  state  is  without  any  standing 
to  intervene  in  his  behalf  however  much  its  process  may  be 
abused.  Therefore,  it  necessarily  follows  that  no  person  can 
or  should  be  extradited  from  one  state  to  another  unless  tlio 
rase  falls  within  the  constitutional  provision,  and  that  the 
power  which  independent  nations  have  to  surrender  criminals 
to  other  nations  as  a  matter  of  favor  or  comity  is  not  possessed 
by  the  states. 

I'lie  provision  of  the  constitution  of  the  United  States  (arti- 
cle 4,  section  2,  subdivision  2)  is:  "A  person  charged  in  any 
state  with  treason,  felony  or  other  crime,  who  shall  floe  from 
justice,  and  be  found  in  another  state,  shall,  on  demand  of  the 
executive  authority  of  the  state  from  which  he  fled,  be  deliv- 
ered up,  to  be  removed  to  the  state  having  jurisdii-tion  of  the 
crime.''  Under  this,  Congress  has  enacted  (si  ction  5278)  : 
'"Whenever  the  executive  authority  of  any  state  or  territory 
demands  any  person  as  a  fugitive  from  Justice,  of  tlie  execu- 
tive authority  of  any  state  or  territory  to  which  such  person 
has  fled,  and  produces  a  copy  of  an  indictment  found  or  an 
•aflldavit  ....  charging  the  person  demanded  with  having 
committed  treason,  felony,  or  other  crime,  certified  as  authen- 
tic by  the  governor  or  chief  magistrate  of  the  state  or  territory 
from  whence  the  person  so  charged  has  fled,  it  shall  be  the  duty 
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of  the  executive  authority  of  the  state  or  territory  to  whicli 
such  person  has  tied  to  cause  him  to  be  arrested  .  .  .  .  and  to 
cause  the  fugitive  to  he  delivered."  It  will  be  seen  that  to  au- 
thorize or  require  a  state  to  surrender  to  another  state  an  al- 
leged oifender  it  is  necessary  not  ^**^  only  that  such  person 
stand  charged  with  crime,  but  that  he  has  fled  from  justice. 
What  constitutes  a  fugitive  from  justice  has  bcMi  the  subject 
of  nnich  discussion  by  eminent  text-writers  and  of  many  decis- 
ions by  the  courts  and  by  the  governors  of  the  several  states, 
'^riiere  seems  to  be  substantial  unanimity  in  all  the  authorities 
on  one  proposition,  that  to  be  a  fugitive  from  justice  a  person 
must  have  been  corporeally  present  in  the  demanding  state  at 
the  time  of  the  commission  of  the  alleged  crime.  ''The  case, 
and  the  only  case,  for  which  the  constitution  provides,  is  that 
of  a  person  who  is  charged  with  crime  in  one  state  and  who 
flees  to,  and  is  found  in,  another  state.  This  is  tbe  whole  of 
the  case":  Spear  on  Extradition,  311.  "The  question  of  con- 
structive presence  at  the  commission  of  a  crime  has  fiequentlv 
arisen  in  the  ease  of  obtaining  money  or  goods  by  false  pre- 
tenses, and  it  has  been  held  that  such  presence  in  the  demand- 
ing state  is  not  sulficient  as  a  basis  for  a  requisition  for  the 
surrender  of  a  person  as  a  fugitive  from  justice,  although,  if 
the  person  charged  were  to  come  within  the  jurisdiction  of  tb.at 
state,  he  might  be  arrested  and  punished  for  the  false  pre- 
tenses there  committed  while  he  was  corjioreally  elsewhere": 
!Moore  on  Extradition,  sec.  oSl.  In  ]\ratler  of  l\(\i:gel,  111  E. 
S.  G42,  5  Sup.  Ct.  Eep.  114S,  it  was  said  by  :\rr.  Justice  Harlan : 
''Undoubtedly,  tbe  act  of  Congress  did  not  impose  upon  the 
executive  authority  of  tbe  territory  the  duty  of  surrendin'ing 
the  appellant,  unless  it  was  made  to  appear,  in  some  pi'opcr 
way,  that  he  was  a  fugitive  from  justice.  In  oth(U'  words,  tbe 
appellant  was  entitled,  under  the  act  of  Congress,  to  insist  upim 
proof  that  he  was  within  the  demanding  state  at  the  time  he  is 
alleged  to  have  connnitted  the  crime  charged,  and  subsequentlv 
withdrew  from  her  jurisdiction,  so  that  he  could  niM  hv  reaclicd 
by  her  criminal  process."  In  Eoberts  v.  Eeilly,  IIG  U.  S.  SO.  f, 
Sup.  Ct.  Eep.  291,  it  is  said  by  :Mr.  Justice  ^Malflicws:  '-To  Iio 
a  fugitive  from  justice,  in  tlie  sense  of  tbe  act  of  Congrcs-; 
regulating  the  subject  under  consideration,  it  is  not  noco.-snry 
that  the  party  charged  should  have  left  the  state  in  wliich  the 
crime  is  alleged  to  have  been  conmiitted,  after  an  indictnunt 
found,  '^^^  or  for  the  purpose  of  avoiding  a  prosecution  an- 
ticipated or  begun,  but  simply  that  having  w  iihin  a  state  com- 
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mitted  that  which  by  its  laws  constitutes  a  crime,  when  he  is 
Bought  to  be  subjected  to  its  criminal  process  to  answer  for  his 
offense,  he  has  left  its  jurisdiction  and  is  found  within  the  ter- 
ritory of  another."  In  ]\IaUer  of  Yoorhees,  32  X.  J.  L.  141,  a 
fugitive  is  designated  as  one  "who  commits  a  crime  witliin  a 
state  and  withdraws  himself  from  such  jurisdiction.'''  In  AN'il- 
cox  V.  Nolze,  34  Ohio  St.  520,  it  is  said,  referring  to  the  con- 
stitutional provision:  "'These  words,  taken  as  they  must  be  in 
their  natural  and  obvious  sense,  do  not  include  a  case  of  con- 
structive presence  in  the  demanding  state  and  constructive  flight 
therefrom,  but  relate  only  to  a  case  where  the  accused  is  actu- 
ally present  in  the  demanding  state  at  the  time  he  commits 
the  act  of  which  complaint  is  made."  The  same  principle  has 
been  held  in  Hartman  v.  Aveline,  63  Tnd.  344,  30  Am.  Ecp. 
217;  Jones  v.  Leonard,  oO  Iowa,  106,  32  Am.  Eep.  116;  Matter 
of  Mohr,  73  Ala.  503,  49  Am.  Eep.  63;  In  re  Jackson,  2  Flipp. 
1S3,  Fed.  Gas.  Xo.  7135;  Ex  parte  Smith,  3  :\rcLean,  121.  Fed. 
Cas.  No.  12,968.  It  is  stated  in  a  note  found  in  Mr.  Moore's 
work  on  Extradition  (page  948)  tliat  ''the  Interstate  Extradi- 
tion Conference  held  in  New  York  City  in  August,  1887,  re- 
fused to  adopt  a  recommendation  to  the  governors  of  tlic  vari- 
ous states  and  territories  that  no  demand  be  complied  with 
where  the  fleeing  was  constructive,  on  the  ground  that  the  de- 
cisions of  the  courts  already  covered  the  case." 

lliblor  V.  State,  43  Tex.  197,  is  not  in  conflict  with  those 
authorities,  for  there  a  fugitive  from  justiee  was  dcflnod  to  be 
'■'a  person  who  cominits  a  crime  in  one  state  for  wliich  he  is  in- 
dicted, and  departs  tliercfrom  and  is  found  in  another  state." 
Tlie  only  case  cited  as  authority  for  a  contrary  doctrine  is  In 
re  Cook,  49  Fed.  833,  re])ortcd  in  the  supreme  court  as  Cook 
v.  Hart,  146  U.  S.  183,  13  Sup.  Ct.  Eep.  40.  In  the  opinion 
lliere  delivered  by  the  district  judge  it  is  said:  "One  mav  com- 
mit an  ofTense  against  a  state  upon  wliose  soil  he  has  never  set 
foot."  I  liave  already  said  ibis  may  be  true,  but  it  does  not 
determine  the  question  whether  the  ofTencler  is  a  fu'jitive  from 
justice.  In  that  case  the  petitioner  was  under  ^^•"*  arrest  in 
V»'i>eonsin,  having  been  extradited  by  the  governor  nf  tlie  state 
of  Illinois.  He  sought  relief  from  imprisonment  bv  writ  of 
li;ibeas  corpus  from  the  United  Slates  circuit  court  for  Wi-- 
ronsin.  The  question  of  the  propriety  of  his  extradition  was. 
tlierefore.  not  properly  before  the  court,  and  the  decision  of 
the  eircuit  court  remanding  the  relator  was  affirmed  by  the 
supreme  court  on   the  express  ground  that  it  was  immaterial 
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how  tlie  relator's  proscnce  in  Wisconsin  had  been  secured ;  that 
it  was  sufiicient  that  at  the  time  of  the  writ  he  was  subject  to 
its  territorial  jurisdiction.  Nor  did  the  case  in  fact  require 
from  the  learned  judge  the  statement  cited.  The  relator  was 
charged  with  having  as  a  banker  fraudulently  received  depos- 
its, lie  had  been  in  the  state  of  Wisconsin  a  few  days  before, 
and  knowing  the  bank  to  be  insolvent,  gave  his  clerks  directions 
to  receive  deposits.  His  subsequent  departure  from  the  state, 
under  all  the  authorities,  made  him  a  fugitive  from  justice. 

The  question  discussed  has  never  been  passed  upon  by  the 
courts  in  this  state,  but  has  been  considered  by  several  of  our 
governors.  In  Matter  of  Mitchell,  4  X.  Y.  Crim.  Rep.  59G, 
■will  be  found  an  opinion  by  Governor  Hill  on  an  application 
for  the  extradition  of  Thomas  Mitchell.  Mitchell  was  charged 
with  having  committed  manslaughter  in  Jersey  City  by  reason 
of  his  ownership  of  an  unsafe  building  in  that  place  which 
fell  and  killed  four  persons.  It  appeared  that  Mitchell  had 
not  been  in  New  Jersey  for  some  weeks  prior  to  the  accident. 
The  governor  refused  to  extradite  him,  holding  that  "the 
actual  presence  of  the  accused  party  in  the  demanding  state, 
at  the  time  of  the  commission  of  the  alleged  offense,  is  a  juris- 
dictional fact.'*  This  view  has  been  accepted  by  the  govcrn> 
ors  of  Massachusetts,  of  Maryland,  of  Tennessee  and  of  Illi- 
nois: See  ]\Ioore  on  Extradition,  sec.  579  et  seq.  It  is  claimed 
that  this  court  has  held  a  contrary  doctrine  in  Adams  v.  Peo- 
ple, 1  N.  Y.  173.  The  defendant  Adams  was  indicted  and 
convicted  for  obtaining  money  under  false  pretenses  under  a 
fraudulent  warehousi^  receipt  which  he  transmitted  from  Chil- 
licothe,  in  Ohio,  to  the  prosecutors,  merchants  in  ^^^  New 
York  City.  The  case  in  no  respect  involved  the  question  of 
the  constitutional  obligation  of  the  governor  of  Ohio  to  sur- 
render the  defendant  to  the  authorities  of  tlie  state  of  New- 
York,  but  only  of  the  power  of  this  state  to  punish  him  after 
having  secured  jurisdiction  of  his  person.  Und(^r  the  authori- 
ties already  cited  from  the  supreme  court  of  the  United  States 
it  was  of  no  importance  how  the  jurisdiction  of  his  person  was 
obtained. 

If  the  relator  was  not  otherwise  subject  to  extradition  to  the 
state  of  Tennessee,  because  he  was  not  personally  ]iresent  in 
that  state  at  the  commission  of  the  alleged  oilcii.-os.  his  subse- 
quent presence  in  the  state  for  a  single  day,  nenrly  a  year  be- 
fore the  institution  of  any  prosecution  against  him.  could  give 
that  state  no  right  to  require  his  surrender.     The  question  is 
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wIkiI.Iht  Iu;  Ih  a  fuf^'il.iv<'  from  jiiHl.if:*',  not  wlicUior  tho  oourth 
(»f  lli<:  hl.al(;  ol"  'IVmic  Hcc  li;iv(f  jiiriHdif:!  H»n  (jf  lii.s  alUi^^td  of- 
ICnj-i'H.  'I'li.-il.  jiiiii diction  lli<y  Inivc  Jit.  all  t,irn<;H,  if  at  all,  pro- 
vided tiny  Hfciirc  hiH  |)<'r-on.  1  atn  at  a  Iokh  to  irria^in(i  liow  a 
iiinirn  voliiiilury  VK-it  U)  a  Klato  can  <;on-ititijt(!  liiin  a  fii|jitivi; 
Iroiii  I  III-  ;l;il(!  when  li<r  u;iH  fiot  Hucli  licforc.  I  <;onHidir  it,  as 
\iii\\i\j'  c.xa,!  I.ly  the  contrary  ' d'cd,.  If  tl-crc  Ik;  any  Idrcc  in  ttii.'- 
occiirrciicc,  it.  mil:  I,  Ih-  not,  in  his  I'oin;^  into  tlu;  Htatc  but  in  his 
failii);,r  Jo  remain  llhrr.  it  in  not,  liovvivcr,  Hii;';.f<',st('d  that  Ik;  in 
any  r'!-i|i<Tt  ollVudid  a/'aint  tlu;  la.wH  of  'ronniH  h-c  while  jirc-cnt 
tlicrc.  ||(;  went  IIick;  fur  a  jifcifir  puiposf,  nnd  Ihk  buKiiH'.s.s  •ac- 
compliidicd  imim  {|i;it,.|  y  |(f|,.  1 1,  ih  not,  pr<;lciid''(|  that  his  slav 
wan  niiiailid  or  that,  Ik-  hit  the  .stale  on  account  of  any  Hiis[)i- 
eion  of  a,  pro-cciit  ion.  Would  Ik;  have  h<'(;n  liahle  to  extradition 
ln<(au.'^,(;  on  a  journey  lo  New  Oi'lean.s  IiIh  ront(;  passed  throu;jli 
III"'  slalc  iti  'I'dinc;  ec>  Such  a  result  seems  to  im;  utterly  uii 
reasonahh;.  No  dislinclioii  can  he  drawn  hetwc'cn  the  two 
ease;.  In  the  cast;  of  .Adams,  alrea.dy  referred  lo,  tlu;  pris- 
oner >(>ii"hl  dischai-j'-e  fioni  arrest  hy  liaheas  corpus,  and  (he 
opinion  of  JihI.sm;  Vandcrpoel  of  the  superior  court  (d'  the  (;ity 
of  New  ^■ork  deiiyiii/^f  the  application  is  found  in  7  l>aw  h'eji. 
MM(i.  Adams  canio  voluntarily  inio  the  slate,  and  after  "^'^  inak- 
in;^  an  en;'a;'ement  to  meet  one  <d'  the  pros(Maitors,  suddenly  left 
the  stale  and  failed  lo  kcc|>  Ins  eii/^avcnicnt.  The  decision 
jirocecdcd  on  llleeroiind  Ihat  (he  evi<lenc(!  jusi  illcd  the  infer- 
ence Ihal  Ihc  prisoner  |M{'iiial  iii  cly  departed  from  the  slate;  with 
I  he  view  of  avoidin;;  aricst  and  prosecution  for  his  crime,  'i'he 
ea.se  has  md  escaped  crilici.'in,  lhoii;^h  ils  doctrine  may  he  cor 
reel  when  limiled  lo  the  lads  of  the  case;  that  is  to  say,  a  de- 
pailiire  fiiim  Hie  stale  lo  avoid  |iro.;e<  ul  ion,  (d'  which  Iherc  is 
no  siiv"(:lioii  in  the  <  a;  e  IxdOre  us.  In  Irulh,  however,  lli(> 
<|iicstionM  di.scii,,;rd  hy  the  court  were  md.  properly  iiefore  it  at 
nil.  'I'licy  cuiihl  have  hecn  raised  in  Ihc  stale  of  Ohio,  hut  not 
in   New   ^drk. 

II  is  iirj'id  that  Ihi.-.  dodriiie  of  (lie  necessity  of  eorpon-al 
pr<s.cnce  in  the  slate  where  the  oll'ense  is  allci'i'd  to  have  hecn 
commiltcd  will  render  Ihc  several  slates  asylums  l"or  criminals, 
the  etVcd  id'  whose  olVeicc;;  is  injury  {()  property  or  piM'sons 
in  other  slale.;.  'There  is  no  practical  danger  of  the  kind.  It 
m.i\  he  sal'elv  slalid  Ihul  m-arlv  ev<'ry  slate,  as  well  as  our 
own,  puiii.hi'S  Climes  commill  'd  wuhni  the  s(;i(e,  althoui'.h  the 
rc'  111  Is  (d"  the  crimes  arc  ctVcctcd  w  It  liout  ils  territory.  'IMie  rc- 
kiioi    would   he  prop'rlv  surrendered   to  (he  slate  o(   Maiylaiul, 
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wli.MC  he  was  at  the  time  of  liis  alleged  offenpe,  if  that  state 
made  demand  for  him.  On  the  other  hand,  there  is  great  dan- 
ger that  citizens  may  be  carried  into  other  states  to  be  pun- 
i.<lied  for  acts  which  are  noc  criminal  in  the  jurisdiction  in 
which  they  were  committed.  M'lie  case  of  false  pretenses  is  a 
iioliiblc  (example.  J>y  our  Penal  (Jode,  section  54-1,  it  is  pro- 
vided that  "a  purclia.-e  of  property  by  means  of  a  false  pretense 
is  not  criminal,  where  tlie  false  pretense  rehites  to  tlie  purchas- 
er's m(!ans  or  ahility  to  pay,  unless  the  pretense  is  made  in  writ- 
ing and  signed  by  the  party  to  be  charged."  This  was  doubt- 
less dictated  by  the  knowledge  that  criminal  charges  of  false 
pretenses  are  often  instituted  in  reality  to  compel  the  pay- 
ment of  debt,  and  are  easily  fabricated.  It  may  be  that  this 
provision  of  the  code  has  no  extraterritorial  effect,  and  tluit  a 
eilizen  of  tl)is  state,  if  found  in  another  state,  may  be  pun- 
ished there  for  alleged  oral  pretenses  *^*'  made  here.  But 
neidier  the  consiilution  nor  the  federal  statute  requires  this 
state  to  surrender  him  for  prosecution  in  another  jurisdiction. 
'riies(;  considerations  equallv  apply  to  prosecutions  for  libels 
alleged  to  have  })een  committed  in  newspapers  published  here 
and  circulated  throughout  the  country.  The  real  evil  of  the 
day  is  not  the  insutliciency  of  the  criminal  laws,  but  the  ex- 
cessive multiplication  of  statutory  crimes. 

It  is  suggested  (though  not  by  coTinsel)  that  T  have  con- 
si  rued  the  stipulation  of  the  counsel  for  the  state  of  Tennessee 
too  bi'oadly,  and  that  it  was  intended  to  admit  only  iliat  the 
defendant  was  not  in  Tennessee  at  the  particular  dates  alleged 
in  tlie  indictment,  not  ihat  he  was  absent  from  Tennessee  at 
the  (onnnission  of  the  offenses  charged  against  him.  The  brief 
of  the  learned  counsel  entirely  disposes  of  this  suggestion.  He 
Muikes  but  two  points:  1.  "A  person  charged  with  crime  nuiv 
be  extradited,  although  he  was  not  within  the  demanding  state 
at  the  time  of  the  commission  of  the  alleged  offense"';  2.  ""The 
-upremc  court  is  limited  on  habeas  corpus  to  review  but  one 
(juestion — namely,  the  qu(>stion  of  itlentity."'  I  have,  theiefore, 
but  followed  the  counsel's  own  construction  of  his  admission. 

We  now  reach  the  question  whelher  the  action  of  the  gover- 
iuir  can  be  reviewed  on  ha!)eas  corpus.  It  has  been  held  by 
the  supreme  court  of  the  United  States  in  l\obb  v.  (^onnnllv, 
111  U.  S.  (;2I,  4  Sup.  Ci.  Pep.  514,  tliat  the  governor  of  a 
state  in  the  execution  of  the  duty  of  surrendering  fugitives 
imposed  by  the  constitution  and  the  statute  of  Congress  does 
not  act  as  a  United   States  oITuhm-.  and  that  a  writ  of  habeas 
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corpus  may  be  issued  by  the  state  courts  to  test  the  validity 
of  an  arrest  under  his  warrant.  In  Eobtrts  v.  Reilly,  116  TJ. 
S.  80,  6  Sup.  Ct.  Hep.  291, it  was  said:  "How  far  his  [the  gov- 
ernor's] decision  may  be  reviewed  judicially  in  proceedings  in 
liabeas  corpus,  or  whether  it  is  not  conclusive,  are  questions 
not  settled  by  harmonious  judicial  decisions,  nor  by  any  author- 
itative judgment  of  this  court,"  In  Cook  v.  Hart,  146  IJ.  S. 
1S3,  13  Sup.  Ct.  Eep.  40,  it  M^as  held:  "We  have  no  doubt  that 
the  governor  upon  whom  the  demand  is  made  must  determine 
for  himself,  in  the  first  instance  at  least,  whether  the  party 
charged  is  in  fact  ^'^^  a  fugitive  from  justice,  but  whether  his 
decision  thereon  be  final  is  a  question  proper  to  be  determined 
by  the  courts  of  that  state."  The  constitution  and  laws  of  the 
state  of  New  York,  therefore,  control  the  decision  of  the  ques- 
tion we  are  now  considering.  While  doubtless,  to  a  certain 
extent,  the  action  of  the  governor  is  executive  or  ministerial,  it 
is  not  so  in  the  broad  sense  in  which  the  general  functions  of 
the  office  are  conferred  upon  him  by  our  constitution.  In 
Matter  of  Cuden,  171  N".  Y,  529,  64  N.  E.  451,  we  held  that 
the  power  given  to  the  governor  to  remove  a  sheriff  upon 
charges  and  after  a  hearing  was  executive  and  the  exercise  of 
that  power  not  subject  to  review  by  the  courts.  But  the  ques- 
tion here  is  of  an  entirely  different  character.  It  involves  the 
liberty  of  the  citizen.  Speaking  of  the  division  of  powers 
among  the  three  great  branches  of  the  government,  Parkor.  C. 
J.,  in  the  Guden  case  said:  "There  resides  in  the  people  of  this 
and  every  state  an  absolute  power  to  prescribe  rules  of  action, 
through  legislation,  to  enforce  rules  of  action  and  to  transact 
generally  the  affairs  of  government,  through  executive  acts, 
and  to  determine  controversies  between,  enforce  riglits  belono- 
inL'  to,  and  redress  wrongs  done  to,  citizens  of  the  state,  through 
llic  courts."  The  liability  of  the  citizen  to  arrest  and  deten- 
tion, and  tlie  grounds  therefor,  therefore,  necessarily  present  a 
judicial  question,  though  the  arrest  and  detention  are  atTer-tcd 
bv  an  executive  or  ministerial  officer.  The  act  of  Congress 
jirnvides  that  a  copy  of  the  indictment  or  the  affidavit  before 
a  magistrate  shall  be  proof  of  the  charge  of  crime  against  any 
person  whose  extradition  is  sought,  but  it  docs  not  prescribe 
what  shall  be  evidence  that  he  is  a  fugitive  from  justice.  The 
fact  that  he  is  a  fugitive  is,  therefore,  a  nuitter  of  proof. 
While  the  warrant  of  the  governor  is  presumptive  evidenre  of 
the  fact,  there  is  no  reason  on  ])rinciple  why  it  should  he  con- 
clusive.    It  wa;?  said  bv  Judge  Jenkins    in    Matter    of    Cook 
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(49  Fed.  833),  referring  to  the  case  of  Roberts  v.  Reilly, 
116  U.  S.  80,  6  Sup.  Ct.  Rep.  291:  "That  decision  by  its 
very  terras  implies  that  the  action  of  the  governor  is  only 
presumptively  regular,  and  can  be  reviewed  by  the  courts. 
Surely  it  cannot  be  claimed  that  such  action  is  conclusive  *"" 
upon  personal  right,  fyid  may  not  be  inquired  of  by  judicial 
tribunals.  Surely  it  cannot  be  that  the  right  to  personal 
liberty  hangs  upon  so  slender  a  thread  as  the  arbitrary  will 
of  the  authorities  of  the  demanding  and  surrendering  states. 
'No  person  shall  be  deprived  of  life,  liberty  or  property  with- 
out duo  process  of  law.'  That  is  the  fundamental  law  of 
the  land,  coming  to  us  from  ^lagna  Charta.  It  is  not  due 
process  of  law  which  condemns  without  hearing,  which  con- 
victs without  trial It  is  essential  to  compliance  with 

such  executive  demand  that  the  person  whose  surrender  is  de- 
manded should  be  adjudged  a  fugitive  from  the  justice  of  the 
demanding  state.  The  decision  of  the  executive  is  not  con- 
clusive of  that  fact."  The  writ  of  habeas  corpus  is  in  this 
state  available  to  every  person  imprisoned  or  deprived  of  his 
liberty,  unless  he  is  restrained  under  the  authority  of  the  fed- 
eral government,  or  unless  he  is  committed  by  virtue  of  a  final 
judgment  or  decree  of  a  competent  tribunal  of  jurisdiction,  or 
the  final  order  of  such  a  tribunal  punishing  him  for  contempt. 
The  warrant  of  the  governor  is  not  a  final  judgment  nor  a  de- 
cree, and  even  were  it  such  it  would  be  the  duty  of  the  court  to 
see  whether  the  jurisdictional  facts  exist  which  are  necessary 
to  authorize  the  action  of  the  governor.  The  provision  of  sec* 
tion  827  of  the  Code  of  Criminal  Procedure,  directing  that  any 
person  arrested  on  the  governor's  mandate  shall  be  brought 
before  a  judge  of  a  court  of  record  and  informed  of  his  right  to 
a  writ  of  habeas  corpus  to  inquire  into  his  identity  with  the 
person  named  in  the  warrant,  does  not  assume  to  limit  the 
inquiry  on  a  writ  of  habeas  corpus  to  the  question  of  identity. 
It  was  enacted  for  the  benefit  of  any  person  arrested  under 
such  a  warrant,  and  solely  as  an  additional  safeguard  against 
illegal  removal  from  the  state.  As  was  held  in  Pcnjilo  v.  T.i>- 
comb,  60  N.  Y.  5G0,  19  Am.  Rep.  211 :  "This  writ  cannot  bo 

abrogated,  or  its  efficiency  curtailed,  by  legislative  action 

The  remedy  against  illegal  imprisonment  by  this  writ,  as  it  was 
known  and  used  at  common  law,  is  placed  beyond  tlie  pale  of 
legislative  discretion,  except  that  it  may  be  suspended  wlien  ^'*'- 
public  safety  requires,  in  either  of  the  two  emergencies  named 
in  the  constitution.'"  Tf.  tlurcfore.  on  the  return  to  the  writ 
it  is  clearly  shown  that  the  relator  is  not  a  fugitive  from  jus- 
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tice,  and  there  is  no  evidence  from  wliich  a  contrary  view  can 
be  entertained,  wliich  is  the  fact  in  this  case,  as  appears  l)v  tlie 
stipuL^tion  and  concession  of  ihe  ])arlies,  tliere  is  no  n^axui 
why  greater  efficacy  should  be  given  to  the  warrant  of  r-xtra- 
dition  than  to  the  warrant  of  any  other  magi.sirate  by  wliieh  a 
citizen  is  imprisoned  or  deprived  of  his*  liberty.  In  People  v. 
Brady,  56  N.  Y.  182,  this  court  discharged  the  relator,  who 
was  held  under  a  warrant  of  extradition  issued  by  the  goviMiior 
of  the  state,  on  the  ground  that  the  affidavit  on  which  the  sur- 
render was  asked  did  not  state  a  crime.  In  People  v.  Pink-r- 
ton,  77  N,  Y.  245,  the  only  question  decided  was  whether  ihe 
warrant  of  the  governor  recited  the  facts  necessary  to  confer 
authority  under  the  constitution  and  laws  of  the  United  Slates. 
and  was  sufficient  justification  for  holding  the  prisoner  to  be 
brought  up  on  habeas  corpus  without  producing  the  papers  oi- 
evidence  upon  which  the  governor  acted.  It  was  held  that  the 
recitals  were  to  be  taken  as  prima  facie  tiue,  no  proof  to  tlie 
contrary  having  been  introduced  by  the  prisoner.  In  Pi'Oj^le 
V.  Donohue,  84  jST.  Y.  438,  again  the  only  question  was  the 
sufficiency  of  the  executive  warrant  on  its  face.  Referring  to 
criticisms  that  had  been  made  on  the  decision  in  the  Lawrence 
case  the  court  said:  "^'And  hence  we  have  held  that  where  the 
preliminary  papers  upon  which  a  warrant  of  extradition  has 
been,  granted  are  produced,  and  are  before  us.  it  is  our  right 
and  our  duty  to  examine  them,  and  judge  and  determine,  when 
our  process  is  invoked,  whether  they  are  sufficient,  under  the 
law,  to  justify  the  warrant  of  extradition.  Our  ruling  in  this 
respect  has  not  escaped  criticism;  but  an  opposite  conclu<ion. 
which  would  make  the  determination  of  the  executive  final, 
even  though  the  papers  produced  clearly  showed  that  the  es- 
Fential  preliminaries  of  the  law  were  unfulfilled,  does  not  yet 
commend  itself  to  our  judgment."  In  all  these  cases  the  (|mv- 
tion  related  to  the  sufficiency  of  the  charge  ^'^-  against  the 
prisoner,  not  to  his  being  a  fugitive.  But  if  the  court-;  ran 
review  the  action  of  the  governor  on  one  prerequisite  for  ex- 
tradition, it  is  diffiieult  to  see  why  they  cannot  equally  revu'w 
his  action  on  the  other.  The  great  weight  of  anthoritv  in  oth  r 
states  is  in  favor  of  such  a  review.  It  was  so  held  in  the  cases  of 
Jones  V.  Leonard,  50  Iowa,  lOG,  32  Am.  Pep.  11 G.  Wilcox  v. 
Nolze,  34  Ohio  St.  520,  Hartman  v.  Aveline.  03  Tnd.  344.  30  Am. 
Rep.  217,  and  Matter  of  Mohr.  73  Ala.  503.  49  Am.  Pep.  G3. 
In  the  Wilcox  case  it  is  said  :  "Whether  or  not  the  accused  com- 
mitted the  acts  complained  of  while  actually  present  in  the  '!i- 
manding  state  is  jurisdictional,  and  it  is  clearly  competent,  in 
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such  case,  to  show  by  parol  evidence  a  defect  in  the  executive 
power,  however  re^lar  the  extradition  papers  may  be  in  matter 
of  form."  In  tlie  Jones  case  it  is  said:  "The  governor  of  this 
state  is  not  clothed  with  judicial  powers,  and  there  is  no  provision 
of  the  constitution  or  laws  of  the  United  States,  or  of  tliis  state, 
which  provides  that  his  determination  is  final  and  conclusive  in 
the  case  of  the  extradition  of  the  citizen.  In  the  absence  of  such 
a  provision  we  hold  that  the  decision  of  the  governor  only 
makes  a  prima  facie  case;  that  it  is  competent  for  the  courts 
in  a  proceeding  of  this  character  to  inquire  into  the  correctness 
of  his  decision,  and  discharge  the  prisoner."  In  the  ^lohr 
case  the  learned  court  said:  "We  are  of  opinion  that  the  pro- 
hate  judge  did  not  err  in  discharging  the  petitioner,  and  that 
it  was  competent  for  liira  to  hear  oral  evidence  in  order  lo  es- 
tablish the  fact  that  the  petitioner  was  not  a  fugitive  from 
justice.  Any  other  conclusion  than  this  would  establish  a  doc- 
trine very  dangerous  to  the  liberty  of  the  citizen.  It  would 
greatly  impair  the  efficacy  of  the  proceeding  of  habeas  corpus, 
wliich  has  been  often  characterized  as  the  great  writ  of  liberty, 
and  may  be  regarded,  not  less  than  the  right  of  trial  by  jurv,  as 
one  of  the  chief  cornerstones  in  the  structure  of  our  judiciary 
system.  It  might  justly  be  considered  as  alarming  to  announce 
that  a  writ  which  has  so  frequently  been  used  for  centuries  past 
to  prevent  the  encroachment  of  kings  upon  popular  liberty  is 
inadequate  for  the  just  piirposes  for  which  it  has  been  invoked 
in  this  case." 

"•^•^  There  is  little  to  be  added  to  what  ha^  been  so  well  said 
Ity  the  jurists  of  other  states.  The  further  suggestion,  how- 
ever, may  be  made,  that  no  law  gives  a  person  sought  to  be 
extradited  the  right  to  a  hearing  before  the  governor  or  to 
submit  evidence  in  liis  behalf.  Whatever  in  these  respects 
may  be  accorded  by  the  governor  to  the  accused  is  a  matter  of 
favor,  not  of  right.  Therefore,  unless  he  may  review  his  ex- 
tradition on  liabeas  corpus,  a  citizen,  on  the  fiat  of  an  execu- 
tive officer,  without  a  hearing,  may  be  transported  a  prisoner 
to  the  utmost  confines  of  the  country.  It  has  been  held  bv 
the  supreme  court  of  the  United  States  that  in  the  case  of 
foreign  extradition  there  must  be  some  competent  evidenn^ 
before  the  magistrate  to  authorize  the  surrend(M'  of  the 
accused:  Ornelas  v.  Euiz,  161  U.  S.  503,  16  Sup.  Ct.  Eep.  689. 
But  if  the  orders  made  below  are  upheld,  in  the  case  of  inter- 
state extradition,  a  citizen  may  be  surrendered  without  the 
slightest  evidence  either  of  his  guilt  or  that  he  is  a  fugitive. 
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The  guilt  or  innocence  of  an  alleged  fugitive  from  justice 
is  not  to  be  determined  on  requisition  proceedings,  nor  on  the 
writ  of  habeas  corpus.  Therefore,  if  the  charge  is  such  as  to 
necessarilj'-  require  the  presence  of  the  accused  within  the 
state  at  the  time  of  the  commission  of  the  offense,  mere  proof 
of  an  alibi  would  not  in  every  case  require  or  justify  his  dis- 
charge. But  the  question  in  the  present  case  is  not  one  of 
alibi,  for  the  stipulation  of  the  parties  admits  that  the  defend- 
ant was  not  personally  present  in  the  state  of  Tennessee  at 
the  commission  of  the  alleged  offenses. 

For  these  reasons  the  orders  of  the  special  term  and  the 
appellate  division  should  be  reversed  and  the  relator  dis- 
charged from  custody. 

O'BRIEN,  J.  I  agree  with  Judge  Cullen  in  his  exposition 
of  the  principles  applicable  to  this  case.  It  may  possil)ly  be 
useful  to  add  to  this  very  clear  and  able  exposition  of  the  law 
i£ome  suggestions  with  a  view  of  eliminating  from  the  casp.  cer- 
tain considerations  that  are  misleading  and  wholly  foreign  to 
the  questions  involved,  and  a  word  with  respect  to  the  func- 
tions •'•®'*  of  the  writ  of  habeas  corpus  and  the  procedure 
thereon  in  cases  of  interstate  extradition.  It  is  declared  by 
statute  to  be  a  state  writ  to  inquire  into  the  cause  of  deten- 
tion, and  in  a  proper  case  to  discharge  the  person  from  all 
restraint  of  his  liberty.  In  some  cases  the  writ  cannot  issue 
at  all — namely,  in  cases  where  the  restraint  or  detention  is  by 
virtue  of  a  mandate  from  a  court  or  judge  of  the  United 
States  in  ca«es  where  such  court  or  judge  has  exclusive  juris- 
diction. Neither  can  it  issue  in  a  case  where  the  party  is 
detained  by  virtue  of  the  final  judgment  or  decree  of  any  com- 
petent tribunal,  civil  or  criminal:  Code,  sec.  2016. 

The  applicant  for  the  writ  must  show  afTirmatively  in  his 
petition  that  he  is  not  detained  under  any  such  process,  and 
should  it  appear  upon  the  hearing  that  he  is,  then  he  niu<t  be 
remanded:  Code,  sees.  2032,  2033.  In  other  words,  when 
certain  facts  are  made  to  appear  as  the  cause  of  the  deten- 
tion the  inquiry  can  go  no  further,  but  must  stop  and  the 
applicant  must  be  romandocl.  however  unjust  in  point  of  fact 
his  detention  may  be.  In  all  otlier  cases  there  are  no  limita- 
tions upon  the  scope  of  the  in(]uirv,  but  it  must  proceed  until 
the  issue  is  determined  :p  c'M'ding  to  ihe  rules  of  law  npplie- 
able  to  such  a  case.  Tlie  Imrdon  in  tlie  first  instance  is  upon 
the  officer  or  partv  v^  o  d  iii^-^  ii,o  -jm^tsoti  to  show  that  such 
detention  is  autlioriz  d  '       n  -e  legal  authority. 
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The  relator  in  this  case  was  not  detained  under  process 
from  any  court,  civil  or  criminal,  but  under  an  executive 
warrant  commanding  the  defendant  to  deliver  him  to  an  agent 
of  another  state,  to  be  brought  to  that  state  for  trial  upon  a 
charge  of  crime  alleged  to  have  been  committed  in  that  state, 
and  hence  all  the  facts  were  open  to  inquiry.  The  defendant 
made  return  to  the  writ  that  he  detained  the  relator  under 
this  warrant,  but  exhibited  no  other  document  or  paper  to 
sustain  the  warrant.  The  warrant  on  its  face  stated  that  it 
had  been  rejinsentrd  to  the  governor  of  this  state  by 
the  governor  of  the  stnto  of  Tennessee  that  the  relator 
was  charged  in  that  state  with  the  crime  of  larceny 
and  false  pretense.-^,  and  that  he  had  fled  from  that 
state  and  taken  refuge  in  this  state.  ^^'^  These  statements  on 
the  face  of  the  warrant  were  to  be  taken  as  presumptively  true 
in  the  first  instance,  and,  if  the  inquiry  rested  there,  the  de- 
fendant had  made  out  a  prima  facie  case  to  justify  the  deten- 
tion. It  is  important  here  to  note  and  to  keep  always  in  view 
that  when  the  defendant  presented  the  executive  warrant 
without  any  other  document  or  paper  or  any  other  proof  of 
the  facts  therein  stated  he  raised  only  a  presumption.  The 
warrant  did  not  conclusively  establish  the  facts  recited.  It 
was  so  held  by  this  court  (People  v.  Brady,  56  N.  Y.  182),  and 
the  law  as  laid  down  in  that  case  has  never  been  modified  but 
has  been  repeatedly  approved.  Indeed,  I  do  not  understand 
that  there  is  now  any  difference  of  opinion  as  to  the  le^ral  effect 
of  the  warrant  as  evidence.  It  raised  a  presumption,  but 
nothing  more.  1  am  not  aware  of  any  case  in  any  court  of 
controlling  authority  where  it  was  held  to  be  conclusive  and 
no  reason  is  given  why  it  should  be. 

But  a  mere  legal  presumption  is  good,  and  justifies  an  act 
only  until  it  is  removed  by  proof  of  some  other  fact,  and  when 
so  removed  the  act  stands  without  authority  or  justification. 
That,  in  my  opinion,  is  just  what  happened  in  this  case  as 
will  appear  hereafter.  It  must  be  borne  in  mind  all  the  time 
that  we  knbw  nothing,  and  can  know  nothing,  judicially  con- 
cerning the  facts  or  circumstances  of  the  larceny  and  false 
pretenses  charged  in  the  warrant.  The  record  does  not  even 
contain  the  indictment  or  any  other  paper  or  proof  as  to  the 
facts,  if  any,  that  transpired  in  the  demanding  state.  All  we 
know,  or  can  know,  are  the  things  recited  in  the  warrant. 
The  statute  provides  (Code,  sec.  2039)  that  the  relator  mav, 
under  oath,  deny    any    material  allegation    of  the  return  or 
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state  any  fact  to  show  that  his  intention  was  illegal  or  that 
entitled  him  to  his  discharge.  The  relator  did  so  traverse  the 
return  and  thus  put  the  facts  stated  in  the  warrant  in  issue. 
The  court  thei'eupon  was  required  to  proceed  in  a  '^summary 
way  to  hear  the  evidence"  and  dispose  of  the  case  as  justice 
required.  The  relator  proved  one  material  fact  conclu>ivoly, 
and  that  was  that  he  w^as  not  within  the  demanding  stat'e  at 
the  ^^^  time  of  the  commission  of  the  crime  as  that  fact  was 
averred  in  the  indictment.  I  do  not  mean  that  his  oath  on 
that  point  was  conclusive,  but  the  proof  was  of  a  liiglier 
character — namely,  the  stipulation  of  the  respective  attorneys 
in  open  court.  These  were  admissions  upon  the  record  that 
import  absolute  verity  for  all  the  purposes  of  the  inquiry,  and 
they  had  the  legal  effect  to  remove  every  presumption  to  the 
contrary  that  arose  from  the  face  of  the  warrant:  1  Green- 
leaf  on  Evidence,  sec.  186.  It  is  important  to  understand  the 
real  scope  and  effect  of  these  admissions.  They  wore:  1. 
That  three  indictments  were  attached  to  the  requisition 
papers  upon  which  the  warrant  was  issued,  and  as  they  were 
not  produced  we  know  nothing  as  to  their  contents  except  as 
stated  in  the  adnn>sion.  and  that  statement  was.  2.  That  all 
of  them  were  found  on  February  20,  1902,  and  the  alleged 
crimes  were  charged  in  the  indictments  to  have  b'een  com- 
mitted on  May  1,  1901,  May  S,  1901,  and  June  24,  1901,  re- 
spectively. So  that  we  simply  know  that  the  relator  was 
charged  with  three  distinct  offenses  of  larceny  and  false  pre- 
tenses committed  on  the  dates  alx)vc  stated.  3.  It  was  also 
admitted  and  stipulated  that  the  relator  was  not  within  the 
state  of  Tennessee  between  ]\lay  1,  1899,  and  July  1,  1901,  but 
was  in  that  state  on  July  2.  1901. 

Tho?o  are  all  the  facts  that  the  demanding  state  elected  to 
disclose  upon  the  hearing  of  the  writ  of  habeas  corpus  as  the 
grounds  for  taking  the  relator  from  tin's  state  against  his  will 
into  a'lolher  jurisdiction.  Not  a  single  fact  is  before  us  that 
raises  any  question  as  to  the  constructive  presenc'e  of  the 
relator  in  the  demanding  state  on  the  dates  najue?]  in  the  in- 
dictment, or  that  would  warrant  even  the  suspicion  that  hb 
committed  the  crimes  charged  by  means  of  an  innocent  agent. 
All  that  is  said  upon  that  ^ubie(  t  is  pure  conjecture,  without 
any  fact  upon  which  to  build  up  the  speculation.  On  ths 
record  before  us  the  rt^lator  was  presumptively  personally 
present  in  the  demanding  state  at  the  dates  nam'cd,  and  there 
took    and  carried    away  the  ])roperty    claimed    to    have  been 
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stolen,  or  he  did  not,  and  could  not,  commit  the  ofPfense 
charged  ^"''  in  that  state  at  all.  It  having  been  conclusively 
established  that  the  relator  was  not  in  the  demanding  state  on 
the  dafos  when  the  crimes  are  charged  to  have  been  committed, 
it  follows  that  he  could  not  have  committed  the  offenses,  and 
certainly  could  not  have  fled  from  the  justice  of  the  demand- 
ing state.  The  authorities  are  unanimous  in  holding  that  a 
person  cannot  be  a  fugitive  from  the  justice  of  the  demanding 
state  who  was  not  in  that  state  when  the  crime  charged  is 
allegt'ci  to  have  been  committed.  Constructive  presence  fur- 
nishes no  basis  for  executive  action.  The  cases  on  that  subject 
are  collected  in  a  note  to  the  case  of  State  v.  Hall,  28  L.  R.  A. 
289.  The  presumption  arising  from  the  recitals  in  the  execu- 
tive warrant  was  completely  overthrown  by  the  admissions  upon 
the  hearing  before  the  court  that  the  relator  was  not  in  the  de- 
manding state  at  the  dates  wlicn  it  was  alleged  that  the  crimes 
were  committed,  and  this  left  the  warrant,  under  which  the 
relator  was  in  custody,  without  any  basis  upon  which  to  rest. 

This  proposition  is  met  only  in  one  way  and  by  one  line  of 
argument  which  should  now  be  noticed.  It  is  suggested  that 
since  the  relator  was  in  the  demanding  state  on  the  second  day 
of  July,  1901,  for  a  few  hours  on  a  temporary  errand  of  busi- 
ness, that  he  may  have  committed  some  or  all  of  the  crimes 
charged  while  there  on  that  day,  and  that  since  the  precise 
dates  staled  in  the  indictment  are  not  material,  it  may  be 
shown  upon  the  trial  that  he  actually  did  commit  the  fcrimes 
on  that  day,  and  Ivence  this  court  should  send  the  relator  to 
the  demanding  state  for  trial.  This  suggestion  may  possibly 
have  the  merit  of  ingenuity,  but  as  a  method  of  reasoniiig  or 
argument,  or  as  a  judicial  utterance  in  a  case  involving  per- 
sonal liberty,  it  is  to  be  hoped  that  this  court  will  not  adopt  it. 
The  state  of  Tennessee  and  its  agent  w'ere  represented  at  the 
hearing  upon  the  writ  by  able  counsel.  All  the  facts  and  cir- 
sumstances  constituting  the  all'eged  crimes  were  open  to  in- 
quiry. It  could  have  been  shown  that  there  was,  or  might 
have  been,  a  mistake  in  stating  the  dates  in  the  indictment,  or 
it  could  have  been  shown  that  the  crimes  were  actually  ^^^ 
committed  on*  the  second  day  of  July  following,  but  notliing 
cf  the  kind  was  claimed  or  even  suggested.  The  demanding 
state,  its  agent  and  counsel,  for  some  reason,  fleeted  to  with- 
'hold-  all  proof  of  the  facts  and  circumstances  of  the  alleged 
larcenies  and  to  stand  upon  the  bare  recitals  in  the  warrant. 
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The  prima  facie  proof  that  the  state  ga\'E,  consisting  only  of 
the  recitals  of  the  warrant,  that  the  relator  was  persoofcUy 
present  there  at  the  dates  named  and  committed  the  crimes, 
was  superseded  and  removed  by  the  solemn  and  conclusive 
admissions  in  open  court  that  he  was  not  th'ere  at  the  tune, 
and  consequently  could  not  have  fled  from  justice.  When  the 
prosecution  alleges  and  proves  a  larceny  committed  at  a 
designated  time  and  place,  and  makes  no  claim  that  it  was 
committed  at  any  other  time  or  place,  and  the  accused  then 
shows  by  conclusive  proof  that  he  was  not  in  the  state  on  the 
days  designated,  nor  for  a  year  before,  nor  for  eight  days 
after,  and  the  case  rests  upon  these  facts  alone,  without  any 
proof  to  justify  even  a  suspicion  that  the  crime  was  committed 
eight  days  after  the  date  laid  in  the  indictment,  it  would  be  a 
strange  rule  of  law  that  would  permit  the  case  to  go  to  the 
jury  in  order  to  procure  a  finding  that,  after  all,  the  time  laid 
in  the  indictment  was  a  mistake  and  the  crime  was  committed 
by  the  accused  at  the  later  date. 

But  the  case  of  Roberts  v.  Reilly,  116  U.  S.  80,  8  Sup.  Ct. 
Rep.  291,  is  cited  to  sustain  this  line  of  argument,  and  an  ex- 
pression of  the  learned  judge  who  spoke  for  th'e  court  is  made 
prominent.  This  court,  and  every  other  court,  has  often 
commented  upon  the  value  of  isolated  judicial  expressions  in 
an  opinion  as  aiithority.  The  facts  of  the  casfe  upon  \Tliich 
the  decision  was  based  must  be  compared  with  the  one  in  hand, 
in  order  to  enable  us  to  interpret  the  decision  and  the  language 
of  the  opinion.  The  difTcreiice  in  the  facts  of  that  case  and 
the  one  at  bar  is  so  radical  and  fundamental  that  it  will  be 
seen  at  a  glance  that  it  has  no  application. 

1.  In  that  case  the  state  of  Xew  York,  the  demanding 
state,  took  a  very  difPerent  cours'e  from  that  adopted  by  the 
demanding  state  in  the  case  at  bar.  It  did  not  rest  its  right 
'^*^  upon  the  recitals  of  the  warrant,  but  produced  all  the 
papers  upon  which  it  issued,  thus  disclosing  to  1hc  court  all 
th'e  facts  and  circumstances  constituting  the  crime  cliarged. 
The  warrant  was  there  supported  by  all  the  preceding  facts 
and  the  recitals  became  wholly  immaterial.  Not  so  here,  since 
the  recitals  give  us  all  the  light  we  have,  and  they  are  conclu- 
sively contradicted  by  the  admissions  of  record. 

2.  Not  only  did  the  court  have  all  the  papers  before  it,  but 
proof  was  given  dehors  the  record  as  to  all  th'e  facts  and  cir- 
cumstance^ of  the  crime.  There  was  full  disclosure  and  noth- 
ing was  withheld,  so  that  at  the  close  of  the  hearing  the  (jucs- 
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tion  whether  the  accused  was  or  was  not  a  fugitive  from  jus- 
tice was  one  of  fact.  Not  so  in  this  case,  since,  after  the  ad- 
missions, we  have  not  a  single  fact  left  to  show  that  the 
relator  fled  from  the  state  of  Tennessee. 

3.  In  that  case  there  was  nothing  but  the  oath  of  the 
accused  that  he  was  not  in  the  demanding  state  at  th'e  time 
charged  in  the  indictment,  and  that  was  of  no  consequence 
against  all  the  otlier  proof  to  show  that  he  was.  llis  oath 
was  not  conclusive,  wlier'eas  in  the  ease  at  bar  we  have  an 
admission  that  is  conclusive  that  he  was  not  in  the  state  at 
the  time,  and  nothing  to  place  against  it,  unless  we  are  to 
])resume  that  the  crime  was  commitfed  on  the  se(  ond  day  of 
July,  when  no  one  claims  that  it  was.  The  court  ought  not 
to  presume  that  the  crime  was  committed  on  that  day  against 
the  allegations  of  the  indietm'ent  and  without  any  claim  from 
any  source  that  it  was.  If  presumptions  are  to  be  nuide  in 
.such  a  case,  they  should  be  in  favor  of  personal  liberty  and 
not  against  it. 

But  the  question  wh'ether  the  relator  commitled  larceny  in 
the  state  of  Tennessee  at  any  time  when  he  was  personally 
present  thci'e  is  not  really  in  the  case  at  all,  since  there  is  not 
now,  and  never  was,  any  serious  claim  Ihat  he  was  in  that  state 
when  the  crimes  charged  were  committed,  othiTwise  than  con- 
structively. Constructive  presence  in  the  demanding  state  is 
the  sole  basis  of  the  claim  that  the  relator  fled  from  its  jus- 
tice, and,  as  already  suggested,  there  is  no  ease  or  authr>r;ty 
that  I  ^**"  am  aware  of  that  sustains  such  a  claim.  All  the 
cases  are  the  other  way,  and  we  must  eith'er  disregard  these 
cases  or  adoytt  the  fiction  that  the  ofTcMises  were  really  C'an- 
mi'tted  by  tlr*'  relator  while  ho  was  in  the  state  on  July  2.  1901. 

It  may,  before  closing,  be  profitable  to  call  special  attention 
to  a  case  c[uite  similar,  since  it  shows  how  sueh  (-ases  a^  this 
are  considered  and  disposed  of  by  coints  in  th'e  demanding 
state  of  Tennessee.  I  refer  to  the  ease  of  State  v.  Jaek~on, 
36  Fed.  208,  1  L.  1?.  A.  370.  which  is  quife  insiru'tiv.'.  Ir 
appears  that  Jackson  resided  in  Chicago,  lie  sold  to  tiio 
prosecutor,  who  resided  at  Chattanooga,  a  horse,  the  ba''g;i-:i 
having  been  made  by  eorrespond'ence.  The  horse  was  sl;ip!>. ,] 
to  the  purchaser  by  rail  at  the  place  last  Tiniiii>i|  nnd  lie  v-  - 
mitted  by  mail  to  Jackson  at  Chicago  tlie  jnii'dia-e  p--;.  ,-. 
When  the  horse  arrived  his  (jnalities  wcm'c  ftniiw]  {o  \<o  -^i;  •'i 
that  the  j)urehaser  elainird  to  \v.\yo  bcMi  il  'f'-"'r(>(!  t\\\\  of  \]u^ 
price   by   false   and   fraudulent    <L.)ii'::i'.M!t,-.      l!c    nro  ,  ,^1  .1    to 
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obtain  a  warrant  from  a  justice  of  the  peace  at  Chattanooga 
against  Jackson  in  Chicago,  charging  him  wiih  obiainiag 
money  by  fraud  and  placed  the  warrant  in  the  bauds  of  a  de- 
tective, who  made  an  allidavit  that  Jackson  had  lied  from  th'e 
state  of  Tennessee  and  had  taken  refuge  in  the  state  of 
Illinois.  Oji  this  aHidavit  and  warrant  he  procured  a  requisi- 
tion from  the  governor  of  Tennessee  on  the  governor  of 
Illinois  for  the  delivery  to  him  of  Jackson.  Armed  with  these 
papers  the  detective  proceeded  to  Illinois  and  obtained  a  war- 
rant from  the  governor  of  that  stat'e  for  the  arrest  of  Jackson. 
He  arrested  him  on  the  warrant,  hurried  him  oif  to  Tennessee 
and  there  had  him  tried  before  the  justice  of  peac'e,  con- 
victed and  sent  to  jail.  It  will  thus  be  seen  that  Jackson  was 
not  only  extradited  from  his  home  in  another  state,  but 
actually  tried  and  convict'ed  in  the  demanding  state.  But 
Jackson  sued  out  a  writ  of  habeas  corpus  in  Tennessee  and 
was  discharged  on  the  ground  that  all  the  proceedings  were 
based  upon  a  falseliood — namely,  that  he  had  fled  from  Tenn- 
essee, where  he  had  never  been  before. 

The  opinion  of  the  court  is  v*ery  brief,  but  pointed.  After 
~**^  citing  the  act  of  Congress,  th'e  learned  judge  said:  "^Ac- 
cording to  the  provisions  of  this  law  there  must  be  not  onlv 
the  commission  of  the  crime,  but  the  person  charged  must  b'e 
a  fugitive  from  the  state  in  which  it  was  committed  before 
the  executive  authority  can  be  call'ed  into  action.  Jackson 
was  not  a  fugitive.  He  had  not  in  all  his  life  been  in  Tenn- 
essee; had  never  fled  from  it;  and  his  cas'e  did  not  fall  within 
the  positive  terms  of  this  law.  The  oath  of  the  detective  was 
false,  and  the  governors  of  th'e  two  states  imposed  upon.  The 
whole  proceeding  was  a  fraud  upon  the  law.  If  this  arre-t 
and  imprisonment  are  to  be  maintained,  the  opportunities  for 
wrong  and  abuse  of  law  will  b'e  great  and  widespread.  Com- 
mercial transactions  are  largely  conducted  by  mail  and  bv 
telegraph.  If  the  seller  at  one  end  of  the  line  and  lln^,  buyer 
at  the  oth'cr,  with  the  aid  of  detectives,  in  cases  of  dispute  anrl 
fontroversy  among  them,  are  to  be  allowed,  imder  such  pro- 
ceedings as  these,  to  have  the  citizens  of  one  state  carried  to 
another  state  for  trial  under  the  allegation  that  the  person 
ch.arged  has  fled,  iustanccs  of  oppression  may  not  be  few." 

It  would  be  quite  difficult  to  point  out  any  material  distinc- 
tion between  that  case  and  the  one  at  bar.  It  is  quite  clear 
that  should  we  send  the  relator  to  Tennop^oe,  he  would  be 
entitled  there    to  his  discharge    by  the  same    court  that  dis- 


Oct.  1902.]  Pkui'le  v.  Hyatt.  725 

charged  Jackson  on  the  facts  now  hcfore  us.  That  court  held 
that  the  accused  party  could  not  be  deprived  of  his  liherty  by 
executive  action  based  upon  the  false  aifidavit  of  a  detective 
that  he  had  fled  from  Tennessee  to  Illinois.  That,  in  my 
opinion,  is  a  safe  precedent  to  follow  in  this  case.  Some  one 
in  this  case  has  made  just  such  an  allidavit.  That  must 
follow  from  the  admission  that  the  relator  was  not  in  the  de- 
manding stafe  at  the  times  stated  in  the  indiftinont  as  the 
dates  wlun  the  alleged  crinus  were  committed.  On  the  hearing 
in  this  case  upon  the  return  of  the  writ,  the  state  of  Tenn- 
essee could  have  shown  all  the  facts  and  circumstances  of  the 
alleged  crime  for  which  it  had  demanded  the  surrender  to  it, 
of  the  person  of  the  relator,  as  this  state  did  in  the  Roberts 
case.  But  instead  of  taking  that  cours'e,  all  the  facts  and  cir- 
cumstances '^'  are  left  clouded  in  mystery,  except  so  far  as 
they  are  disclosed  by  the  admissions  referred  to.  When  it  ad- 
mitted that  the  relator  was  not  in  the  st-ate  at  the  tiinos  laid 
in  the  indictment,  and  gave  no  other  light  as  to  tlie  facts,  the 
case  for  detention  failed.  The  state  of  Tennes>ee  does  not 
ask  for  the  surrender  of  the  relator  on  the  grouiid  that  he 
committed  any  crime  in  that  state  on  the  second  day  of  July, 
1901,  nor  does  it  even  suggest  that  its  prosecuting  odicer 
made  any  mistake  in  stating  the  24th  of  June  as  the  true  date 
of  the  commission  of  the  ofPense.  The  relator  is  claiming  the 
benefit  and  protection  of  the  laws  of  this  state  which  guar- 
antee 1o  liim  his  lib"rty  against  all  imlav.ful  ^^<tr■1i;lt.  If  he 
has  actually  fled  from  the  justice  of  the  demanding  state,  of 
course  he  ought  to  be  surrendered  :  l)ut  ifc  is  admitted  that  he 
did  not,  and  it  is  safe  to  say  that  no  one  heliev'es  for  a 
moment  that  he  did  exccjit,  possibly,  in  the  same  way  and  in 
the  same  sense  that  Jackson  fled  from  the  same  state  in  the 
case  cited.  Personal  liberty  must  rest  in  this  stale  u]ion  a 
very  frail  and  unsafe  basis  if  this  court  can  be  induced  to  send 
the  relator  to  Tennessee  Tipon  such  a  vague  and  fanciful  con- 
jecture as  that  which  is  at  the  foundation  of  the  fiction  that 
he  may  in  fact  have  committed  tht^  crime  on  the  2d  of  Jnlv. 
and  that  the  prior  dates  stated  by  the  prosocuting  oniccr  of 
that  state  are  the  result  of  some  error  or  mistake.  Wlion  the 
state  of  Tennessee,  or  some  one  authorized  to  speak  for  it.  is 
willing  to  assure  us  that  the  suggestion  is  based  upon  fact  and 
not  upon  fiction,  it  will  be  timely  then  to  entertain  it,  but 
until  then  the  courts  of  this  state  should  treat  its  solemn  ad- 
mission upon  the  record  according  to  its  fair  scope  and  mean- 
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nig,  ^vhicli  obviously  is  that  the  relator  was  not  in  the  state 
\\hen  the  crimes  charged  were  committed.  I  am  in  favor  of 
reversing  the  order. 

Haight,  J.,  Dissented,  and  said  in  part:  "As  we  have  seen,  the 
last  indictment  charged  the  crime  as  having  been  committed  on  the 
twenty-fourth  day  of  June.  Time  is  not  a  material  ingredient  of  the 
crimes  of  larceny  or  false  pretenses;  it  would,  therefore,  have  boon 
competent  upon  the  trial  to  show  that  the  offenses  charged  were 
aLiUiilly  committed  on  the  second  day  of  July,  when  the  relator  was 
in  the  state,  instead  of  the  twenty-fourth  day  of  June.  The  indict- 
ments were  before  the  governor;  they  charged  the  commission  of  the 
crime  of  larceny.  The  usual  allegation  is  that  he  did  then  and  there 
lake,  ffteal,  and  carry  away,  which  imports  the  presence  of  the  per- 
son charged.  Under  the  statute,  a  charge  may  be  established  before 
the  governor  by  the  production  of  a  copy  of  the  indictment.  It 
therefore  furnishes  some  evidence  upon  which  the  governor  may  act. 
As  we  have  seen,  the  relator  has  neglected  to  show,  either  by  stipula- 
tion or  by  his  own  testimony,  that  he  was  not  actually  present  at  the 
time  the  offenses  charged  were  committed.  He  has  confined  his  testi- 
mony to  showing  that  he  was  not  there  on  the  particular  dates  speci- 
fied in  the  indictment.  This  is  not  sutficient.  It  consequently  fol- 
lows that  the  contention  of  the  relator  to  the  effect  that  the  governor 
had  no  power  to  issue  the  warrant  for  his  arrest  and  his  return  to 
the  state  of  Tennessee,  for  the  reason  that  he  was  not  personally 
present  in  that  state  when  the  offense  wag  committed,  is  not  raised 
by  the  record  in  these  proceedings. 

"The  warrant  upon  which  the  relator  is  detained  recites  all  the 
facts  necessary  to  give  the  governor  jurisdiction  to  issue  it.  It  is 
not  contended  that  it  is  informal  or  defective  in  any  particular.  It 
recites  that  the  governor  of  Tennessee  presented  pajiers  to  the  gov- 
ernor of  this  state,  duly  authenticated,  including  copies  of  the  indict- 
ments found,  charging  the  relator  with  having  committed)  the  crimes 
01  larceny  and  false  pretenses  in  that  state,  and  that  he  '  has  tied 
therefrom,  and  taken  refuge  in  the  state  of  New  York.'  This,  if 
true,  is  sufticieut  to  authorize  the  governor  of  this  state  to  issue 
the  warrant  for  his  arrest  and  return  to  the  state  of  Tennessee.  The 
papers  presented  to  the  governor,  upon  which  he  made  his  deter- 
mination to  issue  the  warrant,  have  not  been  returned,  or  their  con- 
tents made  to  appear  by  the  relator,  either  in  his  petition  or  traverse. 
They,  consequently,  arc  not  before  us,  and  we  are  unable  to  determine 
whether  the  conclusion  of  the  governor  was  proper  or  without  support 
of  evidence":  Citing  and  reviewing  People  v.  Brady,  56  N.  Y.  182; 
People  V.  Pinkerton,  77  N.  Y.  245;  People  v.  Donohue,  84  N.  Y.  438; 
Matter  of  Clark,  9  Wend.  212;  Roberts  v.  Reilly,  116  U.  S.  80,  6  Sup. 
Ct.   Rep.   291;   Ornelas  v.  Buiz,   161  U.  S.  502,   16  Sup.   Ct.  Rep.  689; 
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Bryant  v.  United  States,  167  U.  S.  104,  17  Sup.  Ct.  Eep.  744;  Ter- 
linden  v.  Ames,  184  U.  S.  270-278,  22  Sup.  Ct.  Kep.  488. 

And,  in  conclusion,  he  said:  "The  prevalence  of  crimes  committed 
in  ono  state  by  persons  actually  in  another  state,  through  innocent 
agents  employed  by  them,  such  as  the  forwarding  of  forged  drafts, 
checks,  and  other  instruments  through  the  mails,  express  agencies, 
or  otherwise,  for  the  purpose  of  procuring  money  or  other  property 
thereon,  makes  it  desirable  that  the  question  should  be  determined 
as  to  whether,  under  the  constitution  and  statute  of  the  United 
States,  a  person  found  in  one  state  can  be  surrendered  up,  to  be  taken 
to  another  state  for  trial,  for  a  crime  committed  therein,  through 
some  innocent  agency  of  his,  when  he  was  only  constructively  present 
in  the  person  of  his  agent.  That  question,  however,  ought  to  bo  deter- 
mined by  the  supreme  court  of  the  United  States.  The  conclusions 
reached  upon  the  points  above  discussed  render  it  unnecessary  for 
this  court  to  determine  it  in  this  case." 

The  order  appealed  from  should  be  affirmed. 

Parker,  C.  J.,  Gray  and  Vann,  J.J.,  concur,  with  Cullen  and  O'Brien, 
JJ. ;   Werner,   J.,   concurs  with   Haight,  J. 

Ordered  accordingly. 

The  Supreme  Court  of  the  United  States,,  in  error  to  the  court  of 
appeals  of  the  state  of  New  York,  affirmed  the  decision  rendered  in 
the  principal  case:  See  Hyatt  v.  People  of  New  York,  188  U.  S.  691, 
23  Sup.  Ct.  Rep.  456.  Mr.  Justice  Peckham  delivered  the  opinion  of  the 
court  in  the  following  language: 

"By  clause  2  of  section  2  of  article  4  of  the  constitution  of  the 
United  States,  it  is  provided: 

"  'A  person  charged  in  any  state  with  treason,  felony,  or  other 
crime,  who  shall  flee  from  justice,  and  be  found  in  another  state, 
shall,  on  demand  of  the  executive  authority  of  the  state  from  which 
he  fled,  be  delivered  up,  to  bo  removed  to  the  state  having  jurisdiction 
of   the  crime.' 

"It  is  held  in  Kentucky  v.  Dennison,  24  How.  66,  104,  that  this 
provision  of  the  constitution  was  not  self-executing,  and  that  it  re- 
quired the  action  of  Congress  in  that  regard.  Congress  did  act  by 
passing  the  statute  approved  February  12,  1793:  1  Stat,  at  L.  302,  c. 
7.  The  substance  of  that  act  is  reproduced  in  section  5278  of  the 
Kevised  Statutes^  (U.  S.  Comp.  Stats.  1901,  p.  3597),  as  follows: 

"  'Sec.  5278.  Whenever  the  executive  authority  of  any  state  or 
territory  demands  any  j)erson  as  a  fugitive  from  justice,  of  the  execu- 
tive authority  of  any  state  or  territory  to  which  such  person  lias  llod, 
and  produces  a  copy  of  an  indictment  found,  or  an  afliJavit  niado 
before  a  magistrate  of  any  state  or  territory,  charging  the  person 
demanded  with  having  committed  treason,  felony,  or  other  crime, 
certified  as  authentic  by  tlie  governor  or  chief  ninL'islrate  of  tlio 
state  or  territory  from  whence  the  person  so  charged  has  fled,  it  shall 
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he  the  duty  of  the  executive  authority  of  the  state  or  territory  to 
which  such  person  has  fled  to  cause  him  to  be  arrested  and  secured, 
and  to  cause  notice  of  the  arrest  to  be  given  to  the  executive  author 
ity  making  snch  demand,  or  to  the  agent  of  such  authority  appointed 
to  receive  the  fugitive,  and  to  cause  the  fugitive  to  be  delivered  to 
such  agent  when  he  shall  appear.  If  no  such  agent  appears  within 
six  months  from  the  time  of  the  arrest,  the  prisoner  may  be  dis- 
charged. All  costs  or  expenses  incurred  in  the  apprehending,  secur- 
ing, and  transmitting  such  fugitive  to  the  state  or  territory  making 
such  demand  shall  be  paid  by  such  state  or  territory.' 

"The  proceedings  in  tliis  case  were  under  this  section,  and  thd 
warrant  issued  by  the  governor  was  sufficient  prima  facie  to  justify 
the  arrest  of  the  relator,  and  his  delivery  to  the  agent  of  the  state  of 
Tennessee.  Certain  facts,  however,  must  appear  before  the  governor 
has  the  right  to  issue  his  warrant.  As  wa3  said  in  Roberts  v.  Keilly, 
116  U.  S.  80,  95,  6  Sup.  Ct.  Eep.  291,  300,  it  must  appear  to  the  govern- 
or, before  he  can  lawfully  comply  with  the  demand  for  extradition, 
that  the  person  demanded  is  substantially  charged  with  a  crime 
against  the  laws  of  the  state  from  whose  justice  he  is  alleged  to 
have  fled,  by  an  indictment  or  an  affidavit,  etc.,  and  that  the  person 
demanded  is  a  fugitive  from  the  justice  of  the  state,  the  executive 
authority  of  which  makes  the  demand.  It  was  also  stated  in  the 
same  case  that  the  question  whether  the  person  demanded  was  sub- 
stantially charged  with  a  crime  or  not  was  a  question  of  law,  and 
open  upon  the  face  of  the  papers  to  judicial  inquiry  upon  application 
for  a  discharge  under  the  writ  of  habeas  corpus;  that  the  question 
whether  the  person  demanded  was  a  fugitive  from  the  justice  of  the 
state  was  a  question  of  fact  which  the  governor  upon  whom  the  de- 
mand was  made  must  decide  upon  such  evidence  as  he  might  deem 
satisfactory.  How  far  his  decision  might  be  reviewed  judicially  in 
proceedings  in  habeas  corpus,  or  whether  it  was  conclusive  or  not, 
were,  as  stated,  questions  not  settled  by  harmonious  judicial  decisions 
nor  by  any  authoritative  judgment  of  this  court,  and  the  opinion 
continues  as  follows: 

"  'It  is  concluded  that  the  determination  of  the  fact  by  the  execu- 
tive of  the  state  in  issuing  his  warrant  of  arrest,  uj)on  a  demand 
made  on  that  ground,  whether  the  writ  contains  a  recital  of  an  ex- 
press finding  to  that  efTect  or  not,  must  be  reirardod  as  sufficient  to 
justify  the  removal  until  the  presumption  in  its  favor  is  overthrown 
by  contrary  proof.' 

"In  People  v.  Brady,  56  X.  Y.  182,  it  was  held  that  the  courts 
have  jurisdiction  to  interfere  by  writ  of  habeas  corpus,  and  to  ex- 
amine the  grounds  upon  whicli  an  executive  warrant  for  the  aj>pre- 
hension  of  an  alleged  fugitive  from  justice  from  another  state  is 
issued,  and,  in  case  the  papers  are  defective  and  insufficient,  to 
disehargo   the  prisoner. 
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"In  the  case  before  ua,  the  New  York  court  of  appeals  held  that 
if,  upon  the  return  to  the  writ  of  habeas  corpus,  it  is  clearly  shown 
that  the  relator  is  not  a  fugitive  from  justice,  and  there  is  no  evi- 
dence from  which  a  contrary  view  can  be  entertained,  the  court  will 
discharge  the  person  from  imprisonment,  but  that  mere  evidence  of 
an  alibi  or  evidence  that  the  person  demanded  was  not  in  the  state 
as  alleged,  would  not  justify  his  discharge,  where  there  was  some 
evidence  on  the  other  side,  as  habeas  corpus  was  not  the  proper  pro- 
ceeding to  try  the  question  of  the  guilty  or  innocence  of  the  accused. 
.\nd  the  court  also  held  that  the  conceded  facts  showed  the  absence 
of  the  accused  at  the  timei  when  the  crimes,  if  ever,  were  committed, 
and  that  the  demand  was  in  truth  based  upon  the  doctrine  that  a 
constructive  presence  of  the  accused  in  the  demanding  state  at  tlio 
time  of  the  alleged  commission  of  the  crime  was  sullicient  to  author- 
ize the  demand  for  his  surrender. 

"We  are  of  opinion  that  the  warrant  of  the  governor  is  but  prima 
facie  suQicient  to  hold  the  accused,  and  that  it  is  open  to  him  to  show 
by  admissions,  such  as  are  herein  produced,  or  by  other  conclusive 
evidence,  that  the  charge  upon  which  extradition  is  demanded  as- 
sumes the  absence  of  the  accused  person  from  the  state  at  the  time 
the  crime  was,  if  ever,  committed.  This  is  in  accordance  with  the 
authorities  in  the  states  cited  in  the  opinion  of  Judge  Cullen  in  the 
New  York  court  of  appeals,  and  is,  as  we  think,  founded  upon  cor- 
rect principles:  Eobb  v.  Connolly,  111  U.  S.  624,  4  Sup.  Ct.  Rep.  544, 
recognizing  authority  of  states  to  act  by  habeas  corpus  in  extradi- 
tion proceedings. 

"If  upon  a  question  of  fact,  made  before  the  governor,  which  he 
ought  to  decide,  there  were  evidence  pro  and  con,  the  courts  might 
not  be  justilied  in  reviewing  the  decision  of  the  governor  upon  such 
question.  In  a  case  like  that,  where  there  was  some  evidence  sxis'- 
taining  the  finding,  the  courts  might  regard  the  decision  of  the 
governor  as  conclusive.  But  here,  as  we  have  the  testimony  of  the 
relator  (uncontradicted)  and  the  stipulation  of  counsel  as  to  what 
the  facts  were,  wo  have  tho  right,  and  it  is  our  duty,  on  such  proof 
and  concession,  to  say  whether  a  case  was  made  out  within  the 
federal  statute  justifying  tho  action  of  the  governor.  It  is  upon 
the  statute  that  the    inquiry  must  rest. 

"In  the  case  before  us,  it  is  conceded  that  the  relator  was  not  in 
the  state  at  the  various  times  when  it  is  alleged  in  the  indictments 
the  crimes  were  committed,  nor  until  eight  days  after  the  time  when 
the  last  one  is  alleged  to  have  been  committed.  That  the  prosecu- 
tion on  the  trial  of  such  an  indictment  need  not  prove  with  exact- 
ness the  commis'sion  of  the  crime  at  the  very  time  allegivl  in  the 
indictment  is  immaterial.  The  indictments  in  this  case  uanie<l  cer- 
tain dates  as  the  times  when  the  crimes  wore  committed,  and  \vh'T>\ 
in    a   proceeding   like   this,   there   is   no    proof,    or    offer    of    prool,    to 
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show  that  the  crimes  were  in  truth  comniittoil  on  some  otlier  day 
liian  those  named  in  the  indictments,  and  that  the  dates  therein 
named  wore  erroneously  stated,  it  is  sufficient  for  the  party  charprcd 
To  show  that  he  was  not  in  the  state  at  the  times  named  in  the  in- 
dictments; and  when  those  facts  are  proved  so  that  there  is  no  dis- 
pute in  regard  to  them,  and  there  is  no  claim  of  any  error  in  the 
dates  named  in  the  indictments,  the  facts  so  proved  are  sufficient  to 
sliow  that  the  person  was  not  in  the  state  when  the  crimes,  wore,  it 
ever,  committed. 

"The  New  York  court  of  appeals  has  construed  the  stipulation 
as  conceding  these  facts,  and  we  think  that  its  construction  of  the 
stipulation  is  the  correct  one. 

' '  It  is,  however,  contended  that  a  person  may  be  guilty  of  a  lar- 
ceny or  false  pretense  within  a  state  without  being  personally  present 
in  the  state  at  the  time.  Therefore  the  indictments  found  were  suffi- 
cient justification  for  the  requisition  and  for  the  action  of  the 
governor  of  New  York  thereon.  This'  raises  the  question  whether 
tlie  relator  could  have  been  a  fugitive  from  justice  when  it  is  con- 
coded  he  was  not  in  then  state  of  Tennessee  at  the  time  of  the  com- 
mission of  those  acts  for  which  he  had  been  indicted,  assuming  that 
he   committed  them  outside  of  the  state. 

"The  exercise  of  jurisdiction  by  a  state  to  make  an  act  committed 
or.tside  of  its  borders  a  crime  against  the  state  is  one  thing,  but  to 
assert  that  the  party  committing  such  act  comes  under  the  federal 
f.tatute,  and  is  to  be  delivered  up  as  a  fugitive  from  the  justice 
of  that  state,  is  quite  a  different  proposition. 

"The  language  of  section  5278  of  the  Kevised  Statutes  (U.  S.  C(mip. 
Stats.  1901,  p.  3597),  provides,  as  w^e  think,  that  the  act  shall  liave 
been  committed  by  an  individual  who  was  at  the  time  of  its  com- 
mission personally  present  within  the  state  wliich  demands  his  snr- 
rrnder.  It  speaks  of  a  demand  by  the  executive  authority  of  a  state 
for  the  surrender  of  a  person  as  a  fugitive  from  justice  by  the  ex- 
ecutive autliority  of  a  state  to  which  such  person  has  fled,  and  it 
].rovides  that  a  copy  of  the  indictment  found,  or  affidavit  made  be- 
lore  a  magistrate  of  any  state,  cliarging  the  person  demanded  with 
liaving  committed  treason,  etc.,  certified  as  authentic  by  the  gov- 
ernor or  chief  magistrate  of  the  state  or  territory  from  whence  tiie 
person  so  charged  has  fled,  shall  be  i^roduccd,  and  it  malies  it  tlie 
duty  of  the  executive  authority  of  tlie  state  to  which  such  person 
has  fled  to  cause  him  to  be  arrested  and  secured.  Thus,  the  jkm-soi! 
who  is  sought  must  be  one  who  has  fled  from  the  demanding  state, 
and  he  must  have  fled  (not  necessarily  directly)  to  the  state  where 
he  is  found.  It  is  difficult  to  see  how  a  person  can  be  said  to  have 
Ped  from  the  state  in  which  he  is  charged  to  have  committed  somo 
act  amounting  to  a  crime  against  that  state,  when,  in  fact,  he  was 
not  within  the  state  at  the  time   the  act  is  said  to  have  been   com. 


Oct.  1902.]  ri:oi'i.t:  v.  Hyatt.  ^.'U 

initted.  IIow  can  a  prrson  i\oo  from  a  i)l;ii-p  tluit  lio  was  imt  in?  lio 
could  avoid  a  place  tliat  he  had  not  boon  in;  ho  could  omit  to  go  to 
it;  but  how  can  it  bo  said  with  accurncy  that  he  has  tlc<l  from  a 
place  in  which  he  had  not  been  presontT  This  is  neither  a  narrow, 
nor,  as  wo  think,  an  incorrect  interpretation  of  the  statute.  It  has 
boon  in  existence  since  1793,  and  we  have  found  no  case  decided  by 
this  court  wherein  it  has  been  held  that  the  statute  covered  a  case 
where  the  party  was  not  in  the  state  at  the  time  when  the  act  is 
allorrcd  to  have  been  committed.  We  think  the  plain  mcaninfj  of  the 
act  requires'  such  presence,  and  that  it  was  not  intended  to  include, 
as  a  fugitive  from  the  justice  of  a  state,  one  who  had  not  been  in 
the  state  at  the  time  when,  if  over,  the  offense  was  committed,  and 
who  had  not,  therefore,  in  fact,  fled  therefrom. 

"In  Ex  parte  Reggcl,  114  U.  S.  642,  651,  5  Sup.  Ct.  Eep.  1148, 
1153,  it  was  stated  by  Mr.  Justice  Harlan,  in  speaking  for  the  court: 

"'The  only  question  remaining  to  be  considered  relates  to  tha 
alleged  want  of  competent  evidence  before  the  governor  of  Utah 
at  the  time  he  issued  tha  warrant  of  arrest  to  prove  that  the  appel- 
l;int  was  a  fugitive  from  the  justice  of  Pennsylvania.  Undoubtedly 
t!ie  act  of  Congress  did  not  impose  upon  the  executive  authority  of 
the  territory  the  duty  of  surrendering  the  appellant,  unless  it  was 
n'ade  to  appear,  in  some  proper  way,  that  he  was  a  fugitive  from 
justice.  In  other  words,  the  appellant  was  entitled,  under  the  act  of 
Congress,  to  insist  upon  proof  that  he  was  within  the  demanding 
state  at  the  time  he  is  alleged  to  have  committed  the  crime  cliarj^ed 
and  subsequently  withdrew  from  her  jurisdiction,  so  that  he  could 
not  be  reached  by  her  criminal  process.  The  statute,  it  is  to  be  ob- 
served, does  not  prescribe  the  character  of  such  proof;  but  that  the 
executive  authority  of  the  territory  was  not  required,  by  the  act  of 
Congress,  to  cause  the  arrest  of  api)ellant,  and  his  delivery  to  the 
agent  appointed  by  the  governor  of  Pennsylvania,  without  jiroof  of 
the  fact  that  he  was  a  fugitive  from  justice,  is,  in  our  judgment, 
clear  from  the  language  of  that  act.  Any  other  interpretation  would 
lead  to  the  conclusion  that  the  mere  requisition  by  the  executive  of 
tlie  demanding  state,  accompanied  by  the  copy  of  an  indictment,  or 
an  aflidavit  before  a  magistrate,  certified  by  him  to  be  authentic, 
charging  the  accused  with  crime  committed  within  her  limits,  inq-osc^ 
upon  the  executive  of  the  state  or  territory  where  the  accused  is 
found  the  duty  of  surrendering  him,  although  he  may  be  satisfied, 
from  incontestible  proof,  that  the  accused  had,  in  fact,  nes-er  beea 
in  the  demanding  state,  and,  therefore,  could  not  be  said  to  have  tied 
from  its  justice.  Upon  the  executive  of  the  state  in  \vlii(  h  tlie  ac- 
cused is  found  rests  the  res[)onsibility  of  determining,  in  some  legal 
mode,  whether  he  is  a  fugitive  from  the  justice  of  the  denuuuling 
state.  He  does  not  fail  in  duty  if  he  makes  it  a  condition  procetlent 
to  the  surrender  of  the  accused  that  it  be  siiown  to  him,  by  competent 
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proof,  that  the  accused  is,  in  fact,  a  fugitive  from  the  justice  of  the 
demanding  state.' 

"To  the  same  effect  is  Eoborts  v.  Eeilly,  116  U.  S.  80,  544,  6  Sup. 
Ct.  Rep.  291.  In  that  case  the  issue  was  made  about  the  presence  of 
the  party  in  the  demanding  state  at  the  time  the  act  was  alleged  to 
have  been  committed,  and  there  was  direct  and  positive  proof  be- 
fore the  governor  of  Georgia,  upon  whom  the  demand  had  been  made, 
and  there  was  no  other  evidence  in  the  record  which  contradicted 
it.     It  was  said   (p.  97,  Sup  Ct.  Kep.  p.  300): 

"  'The  appellant,  in  his  affidavit,  does  not  deny  that  he  was  in 
the  state  of  New  York  about  the  date  of  the  day  laid  in  the  indict- 
ment, when  the  offense  is  alleged  to  have  been  committed,  and  states, 
by  way  of  inference  only,  that  he  was  not  in  that  state  on  that  very 
daj'j  and  the  fact  that  he  has  not  been  within  the  state  since  the  find- 
ing of  the  indictment  is  irrelevant  and  immaterial.' 

"It  is  clear  that  it  was  regarded  by  the  court  as  essential  that 
the  person  should  have  been  in  the  state  which  demanded  his  sur- 
render at  the  time  of  the  commission  of  the  offense  alleged  in  the 
affidavit  or  indictment,  and  that  it  was  a  fact  jurisdictional  in  its 
nature,  without  which  he  could  not  be  proceeded  against  under  the 
federal   statute. 

"Cook  v.  Hart,  146  U.  S.  183,  13  Sup.  Ct.  Rep.  40,  decides  nothing  to 
the  contrary.  In  that  case  the  party  was  arrested  in  Illinois  on  ac- 
count of  a  crime  which,  it  was  alleged,  had  been  committed  by  him  in 
"Wisconsin.  He  sued  out  a  writ  of  habeas  corpus  in  Illinois  to  test 
the  legality  of  his  arrest  under  the  circumstances  appearing  in  the 
case.  Upon  the  hearing,  the  court  decided  the  arrest  to  be  legal,  and 
the  party  arrested  acquiesced  in  this  disposition  of  the  case,  and 
made  no  attempt  to  obtain  a  review  of  the  judgment  in  a  superior 
court.  It  was  not  until  after  his  arrival  in  "Wisconsin,  whither  he  was 
taken  by  virtue  of  the  warrant  issued  by  the  governor  of  Illinois, 
and  after  his  trial  had  begun  in  Wisconsin,  that  he  made  application 
to  the  circuit  court  of  the  United  States  in  Wisconsin  to  be  releascl 
upon  habeas  corpus,  upon  the  ground  he  had  originally  urged,  that 
he  was  not  a  fugitive  from  justice  within  the  meaning  of  the  con- 
stitution and  laws  of  the  United  States.  The  court  decided  against 
him,  holding  that  he  had  been  properly  Surrendered.  This  court  said 
that,  assuming  that  the  question  might  be  jurisdictional  when  raised 
before  the  executive  or  the  courts  of  the  surrendering  state,  that  it 
was  presented  in  a  somewhat  different  aspect  after  the  person  had 
been  delivered  to  the  agent  of  the  demanding  state,  and  had  actually 
entered  the  territory  of  that  state,  and  was  held  under  the  process  of 
its  courts.  And  it  was  said  that  the  authorities  tended  to  support  the 
theory  that  the  executive  warrant  has  spent  its  force  when  the  ac- 
cused has  been  delivered  to  the  demanding  state;  that  it  is  too  late 
for  him  to  object  even  to  jurisdictional  defects  in  his  Surrender,  and 
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tliat  he  was  rif^Iitfiilly  held  under  the  process  of  the  deinandini:  st;ito. 
AVhethor  the  claim  made  hy  the  party  brought  to  \Visconsin  tliat  he 
■was  illegally  arrested  in  Illinois  was  well  founded  or  not,  this  court 
did  not  feel  called  upon  to  consider,  or  to  review  the  pro{)riety  of 
the  decision  of  the  court  below,  and  this  on  the  ground  that  it  wa' 
proper  to  wait  until  the  state  court  had  finally  acted  upon  the  case, 
and  then  to  require  the  accused  to  sue  out  his  writ  of  error  from 
this  court  to  the  highest  state  court  where  a  decision  could  be  had, 
instead  of  determining  the  question  summarily  on  habeas  corpus. 

*'It  is  contended,  however,  that  there  arc  cases  in  this  court  which 
sustain  the  proposition  maintained  by  the  plaintiff  in  error  herein, 
and  Kentucky  v.  Dennison,  24  How.  66,  is  referred  to  as  authority. 
It.  is  therein  held  that  the  words  'trea.5on,  felony,  or  other  crime, 
spoken  of  in  the  constitution,  included  every  offense  forbidden  and 
made  punishable  by  the  laws  of  the  state  where  the  offense  is  com- 
mitted and  it  is  therefore  argued  that  as  an  act  committed 
outside  its  borders  may,  under  certain  circumstances,  become  a 
crime  against  the  state,  a  person  thus  committing  such  an  act  comes 
within  the  meaning  of  the  constitution,  and  should  be  surrendered 
upon  demand  of  the  governor  of  the  state  whose  law  he  is  alleged 
to  have  violated. 

"On  looking  at  that  case,  it  is  seen  that  the  facts  were  wholly 
different,  and  the  court  had  no  such  case  as  the  one  before  u?  in 
mind.  The  party  against  whom  the  demand  was  made  had  committed 
the  crime,  as  alleged,  within  the  state  of  Kentucky,  and  no  question 
arose  as  to  his  liability  to  be  returned  to  Kentucky  for  any  act  done 
by  him  outside  its  borders.  The  governor  of  Ohio,  upon  whom 
the  demand  was  made,  acting  under  the  advice  of  his  attorney  gen- 
eral, refused  to  surrender  the  fugitive  because  the  crime  alleged  was 
rcithor  treason  nor  felony  at  common  law,  nor  was  it 'one  which  was 
regarded  as  a  crime  by  the  usages  and  laws  of  civilized  nations,  and 
the  governor  was  advised  that  obviously  a  line  must  be  somewhere 
drawn  distinguishing  offenses  which  did,  from  offenses  which  did 
not,  fall  within  the  scope  of  the  power  granted  by  the  constitution. 
It  was  in  regard  to  this  contention  that  this  court  held  as  stated. 
Mr.  Chief  Justice  Taney,  delivering  the  opinion  of  the  court,  said 
(p.  99): 

"  'The  words  "treason,  felony,  or  other  crime,"  in  their  plain  and 
obvious  import,  as  well  as  in  their  legal  and  technical  sense,  embrace 
every  act  for])idden  and  made  punishable  by  a  law  of  the  state.  The 
word  "crime"  of  itself  includes  every  offense,  from  the  hi<:;hest  to 
the  lowest  in  the  grade  of  offenses,  and  includes  what  are  called 
"misdemeanors,"  as  well  as  treason  and  felouy:  4  Blackstone'a 
Commentaries,  Wendell's  ed.,  5,  6,  and  note  3.  But  as  the  wora 
"crime"  would  have  included  treason  and  felony,  without  specially 
mentioning  those  offenses,  it  seems  to  be  Supposed  that   the  natural 
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find  legal  import  of  the  word,  by  assoriating  it  with  those  olTtMisos, 
must  be  restricted  and  confined  to  offenses  already  known  to  the 
common  law,  and  to  the  nsage  of  nation??,  and  regarded  as  offenses 
in  every  civilized  community,  and  that  they  do  not  extend  to  acts 
made  offenses  by  local  statute,  growing  out  of  local  circumstances, 
nor  to  offenses  against  ordinary  police  regulations.  This  is  one  of 
the  grounds  upon  which  the  governor  of  Ohio  refused  to  deliver 
Lago,  under  the  advice  of  the  attorney  general  of  that  state. 

"  'But  this  inference  is  founded  upon  an  obvious  mistake  as  to  the 
purposes  for  which  the  words  "treason  and  felony"  were  introduced. 
They  were  introduced  for  the  purpose  of  guarding  against  any  re- 
striction of  the  word  "crime,"  and  to  prevent  this  provision  from 
being  construed  by  the  rules  and  usages  of  independent   nations   in 

compacts  for  delivering  up  fugitives  from  justice 

"  'This  compact,  ingrafted  in  the  constitution,  included,  and  was 
intended  to  include,  every  offense  made  punishable  by  the  law^  of  the 
state  in  which  it  was  committed,  and  that  it  gives  the  right  to  tlie 
executive  authority  of  the  state  to  demand  the  fugitive  from  the 
executive  authority  of  the  state  in  which  he  is  found;  that  the  righc 
given  to  "demand"  implies  that  it  is  an  absolute  right;  and  it  fol- 
lows that  there  must  be  a  correlative  obligation  to  deliver,  without 
any  reference  to  the  character  of  the  crime  charged  or  to  the  policy 
or  laws'  of  the  state  to  which  the  fugitive  has  fled.' 

"The  court,  however,  held  that  while  it  was  the  duty  of  the  execu- 
tive authority  of  Ohio,  under  the  circumstances,  to  deliver  the  person 
demanded,  and  that  such  duty  was  merely  ministerial,  and  the  gov- 
ernor bad  no  right  to  exercise  any  discretionary  power  as  to  the 
nature  or  character  of  the  crime  charged  in  the  indictment,  yet  it 
was  also  held  that  the  federal  courts  had  no  means  to  compel  the 
governor  to  perforin  the  moral  obligation  of  the  state  under  tlio 
compact  in  the  constitution,  and  that  the  courts  could  not  coi'iee 
the  state  executive  or  other  state  officer,  as  such,  to  perform  any 
duty  by  act  of  Congress.  On  that  ground  the  motion  for  a  man- 
damus to  compel  the  governor  of  Ohio  to  issue  his  warrant  was  re- 
fused. Notliing  in  that  case  can  be  regarded  as  any  authoriry  for 
the  proposition  contended  for  here.  The  case  assumed  the  pres.iice 
of  the  party  in  the  state  at  the  time  of  the  alleged  commission  of 
the  crime.  The  question  was  whether  upon  such  assumption  the  ex- 
ecutive of  the  state  upon  whom  the  demand  was  made  could  examine 
as  to  the  character  of  the  crime  and  refuse  to  deliver  up,  m  iiis  dis- 
cretion. 

"To  the  same  effect  is  Ex  parte  Keggel,  114  U.  S.  642,  5  Sup.  Ct. 
Rep.  1148.  In  that  case  the  objection  was  made  in  the  court  of  orig- 
inal jurisdiction  that  there  could  be  no  valid  requisition  based  upon 
an  indictment  for  an  offense  less  than  a  felony.  It  was  held  that 
Buch  view  was  erroneous,  and  Kentucky  v.  Dennison,  24  How,  6G,  was 
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rited  in  support  of  that  proposition,  yot  it  w:is  in  this  very  c.-ibo  of 
Regpel  that  the  remarks  already  quoted  wore  nuido.  that  tltf  |>er- 
hon  demanded  wag  entitled  to  insist  ui>on  jiroof  tliat  he  was  within 
the  demandinsf  state  at  the  time  that  he  is  chartred  to  have  com- 
mitted the  crime,  and  subsequently  withdrew  therefrom  to  another 
jurisdiction,  so  that  he  could  not  be  reached  by  the  criminal  iiro.-ess 
cf  the  state  where  the  act  was  committed. 

"Many  state  courts  before  whom  the  question  has  como  have  held 
that  a  merely  constructive  jtresence  in  the  demanding  state  at  the 
time  of  the  alleged  commission  of  the  offense  wag  not  suflioieut  to 
render  the  person  a  fugitive  from  justice;  that  he  must  have  been 
jjersonally  present  within  the  state  at  tlie  time  of  the  alleged  eom- 
niiss'iou  of  the  act,  or  else  he  could  not  be  regarded  as  a  fugitive  from 
justice.  Spear  and  also  Moore  on  Extradition  are  to  the  same  effect. 
Those  authorities  and  text-writers  are  referred  to  in  the  margin: 
Wilcox  V.  Nolze  (1878),  34  Ohio  St.  520,  524;  Jones  v.  Leonard  (1876;, 
50  Iowa,  106,  32  Am.  Eep.  116;  In  re  Mohr  (1SS3),  73  Ala.  503,  514;  In 
re  Fetter  (1852),  23  N.  J.  L.  311,57  Am.  Dec.  382;  Hartraan  v.  Aveline 
(1878),  63  Ind.  345,  30  Am.  Rep.  217;  Ex  parte  Knowles  (1894),  16 
Ky.  L.  Rep.  263;  Kingsbury's  Case  (1870),  106  Mass.  223,  227;  State  v. 
Hall  (1894),  115  N.  C.  811,  20  S.  E.  729;  2  Moore  on  E.xtradition, 
sees.  579,  581,  584;  Spear  on  Extradition,  310  et  seq. ;  Cooley's  Con- 
stitutional Limitations,  4th  ed.,  21,  note  1;  3  Grim.  Law  Mag.  806 
et  seq.,  published  1882. 

"In  the  case  of  In  re  White,  5  C.  C.  A.  29,  14  U.  S.  App.  84,  55  Fe.l. 
54,  58,  in  the  United  States  circuit  court  of  appeals  for  the  second 
circuit,  it  was  said  by  Lacombe,  circuit  judge,  that  it  was  proper  to 
inquire  upon  habeas  corpus  whether  the  prisoner  was  in  fact  within 
the  demanding  state  when  the  alleged  crime  was  committed,  for  if 
he  were  not,  it  could  not  be  properly  held  that  he  bad  fled  from  it. 

"The  subsequent  presence  for  one  day  (under  the  circumstances 
5tated  above)  of  the  relator  in  the  state  of  Tennessee,  eight  days 
after  the  alleged  commission  of  the  act,  did  not,  when  he  left  the 
state,  render  him  a  fugitive  from  justice  within  the  meaning  or  thtd 
statute.  There  is  no  evidence  or  claim  that  he  then  committed  any 
act  which  brought  him  within  the  criminal  law  of  the  slate  of 
Tennessee,  or  that  he  was  indicted  for  any  act  then  committed.  The 
proof  is  uncontradicted  that  he  went  there  on  business,  transacted  it, 
and  came  away.  The  complaint  was  not  made,  nor  the  indictiu.'iits 
found  until  months  after  that  time.  His  departure  from  tho  state 
after  the  conclusion  of  his  business  cannot  be  regarded  as  a  liccing 
from  justice  within  the  meaning  of  the  statute.  He  must  ha\-e  boon 
there  when  the  crime  was  committed,  aa  alleged,  and,  if  not,  a  sub- 
sequent going  there  and  coming  away  is  not  a  flight. 

"We  are  of  opinion  that,  as  the  relator  showed,  without  contradic- 
tion,  and   upon   conceded   facts   that  he   was   not   within   the   state   of 
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Tennessee  at  the  times  stated  in  the  indictments  found  in  the  Tenn- 
essee court,  nor  at  any  time  when  the  acts  were,  if  ever,  committed, 
he  was  not  a  fugitive  from  justice  within  the  meaning  of  the  federal 
statute  upon  that  smbject,  and  upon  these  facts  the  warrant  of  the 
governor  of  the  state  of  New  York  was  improperly  issued,  and  the 
.ludgment  of  the  court  of  appeals  of  the  state  of  New  York  discharg- 
ing the  relator  from  imprisonment  by  reason  of  such  warrant  must  be 
yflirined." 


Extradition.  — Tlie  grounds  on  which  one  state  may  refuse  to  sur- 
render a  person  demanded  by  the  authorities  of  another  are  consid- 
ered in  the  monographic  note  to  Barranger  v.  Baum,  68  Am.  St.  Kep. 
3  29-134.  And  the  proceedings  for  the  arrest  and  surrender  in  one 
state  of  fugitives  from  justice  in  another  are  considered  in  the  mon- 
ographic note  to  Matter  of  Fetter,  57  Am.  Dec.  389-400.  As  to  the 
review  of  extradition  proceedings  on  habeas  corpus,  see  Barranger 
V.  Baum,  103  Ga,  465,  68  Am.  St.  Eep.  113,  30  S.  E.  524. 


SPITZER  V.  VILLAGE  OF  FULTON. 

[172  N.  Y.  285,  64  N.  E.  957.] 

SUFFRAGE.— A  Statute  Limiting  the  Right  of  suffrage  as  to 
the  business  and*  financial  affairs  of  villages  to  the  taxpayers  of  the 
municipality  does  not  violate  the  article  of  the  constitution  defining 
the  general  qualifications  of  the  electors  of  the  state,      (p.  739.) 

Jordan  J.  EoUins,  for  the  appellants. 

ISevada  N.  Stranahan,  for  the  respondent. 

2,s7  pg-p  CURIAM.  This  action  was  to  recov'er  one  tliou- 
sand  dollars  which  the  plaintiil's  had  deposited  with  the  de- 
fendant as  earnest  money  to  isecure  the  performance  by  them 
of  a  bid  or  contract  for  the  purchase  of  one  hundred  and 
fifteen  bonds  of  the  par  value  of  one  thousand  dollars  eacli, 
to  he  issued  by  it  for  the  purpose  of  securing  the  moiiey  witli 
which  to  construct  a  system  of  waterworks  within  its  boun- 
daries for  the  us'e  of  the  defendant  and  its  inluibitants.  'I'he 
bonds  were  advertised  for  sale,  and  each  bidder  was  ro(|nir(>d 
to  deposit  a  certified  check  for  one  thousand  dollars.  The 
check  of  the  suec'essful  bidder  was  to  be  applied  on  account 
of  the  purchase  price  of  the  bonds,  or  to  be  retained  by  tlio 
defendant  as  liquidated  dainap:cs  in  case  the  purchaser  sliould 
fail  to  comply  with  his  bid.  The  ])IaintifTs  made  a  written  ]»id 
for  the  purchase  of  the  bonds,  and  delivered  to  the  treasurer 
of  the  defendant  a  cashier's  check  for  one  thousand  dollars, 
to  Itc  applied  on  th'e  purchase  price  of  the  bonds  iP  awarded  to 
them.     The  bonds    were  thus    awarded.     They    were  tendered 


Oct.  1902.]       Spitzeb  v.  Village  of  Fulton.  737 

to  the  plaintiffs,  but  they  refused  to  accept  thfem,  and  notified 
the  defendant  that  they  elected  to  rescind  their  contract. 
They  then  made  a  demand  upon  thfe  fiscal  officer  of  the  de- 
fendant for  the  amount  thus  deposited,  which  was  refused, 
and  this  action  was  commenced. 

The  defendant  demurred  to  the  complaint  upon  thfe  ground 
that  it  appears  upon  its  face  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The  demurrer  was  sus- 
tained at  special  tferm  and  unanimously  affirmed  by  the  appel- 
late division. 

That  the  defendant  was  authorized  by  chapter  yGO  of  the 
^*®  Laws  of  1898  to  establish  a  system  of  waterworks  and  to 
issue  bonds  for  that  purpose  is  not  denied.  The  contention 
of  tire  plain tilTs  is  that  that  statute  was  unconstitutional  and 
void,  because  it  Avas  in  conflict  with  the  provisions  of  section 

1,  article  2  of  the  constitution  of  the  state,  which  defines  the 
general  qualifications  of  the  electors  of  the  state  as  follows: 
"Ev*ery  male  citizen  of  the  age  of  twenty-one  years,  who  shall 
have  been  a  citizen  for  ninety  days,  and  an  inhabitant  of  this 
state  one  year  next  preceding  an  election,  and  for  the  la>t  four 
months  a  resident  of  the  county,  and  for  the  last  thirty  days  a 
resident  of  the  election  district  in  which  he  may  offer  his  vote, 
shall  be  entitled  to  vote  at  such  election  in  the  election  dis- 
trict of  which  he  shall  at  th'e  time  be  a  resident,  and  not  else- 
where, for  all  officers  that  now  are  or  hereafter  may  be  elective 
by  the  people;  and  upon  all  questions  which  may  be  submitted 
to  the  vote  of  the  ptople." 

The  provisions  of  the  statute  of  1898,  which  the  plaintifTs 
claim  rendered  it  unconstitutional,  are  as  follows:  "A  voter  at 
a  village  election  must  possess  the  following  qualifications:  1. 
To  entitle  him  to  vote  for  an  officer,  he  must  be  qualified  to 
vote  at  a  town  mooting  of  the  town  of  Volney,  and  must  have 
resided  in  t1ie  village  thirly  days  next  preceding  such  election; 

2.  To  entitle  him  to  vote  upon  a  proposition,  he  must  be  en- 
titled to  vote  for  an  oiTiccr,  and  he  or  bis  wife  must  also  be  the 
owner  of  property  in  the  village,  assessed  upon  the  last  pre- 
ceding assessment-roll  thereof."  The  manifest  purpose  of 
these  provisions  was  to  define  the  qualifications  of  electors 
who  should  be  authorized  to  vote  at  the  various  municipal 
elections  of  the  defendant  for  the  election  of  its  public  oflicers, 
and  also  to  define  the  qualifications  they  mu'^t  pos^(->  to  vote 
upon  the  various  propositions  which  should  ari?*^  ns  to  the 
business  or  financial   affairs  of  the  municipality.     To  vuie  for 
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public  officers,  they  were  required  to  possess  only  the  quali- 
fications required  of  an  elector  of  the  town  in  which  the  de- 
fendant corixtration  was  situated,  which  were  only  such  as  an 
elector  wa^  required  to  possess  under  the  provisions  of  article 
two.  But  when  a  proposition  was  presented  to  be  ^'*"  voted 
upon  which  related  only  to  the  business  or  private  aft'airs  of  the 
corporation,  and  involved  the  creation  of  a  debt  or  an  extra- 
ordinary expenditure  to  be  raised  by  taxation,  then  the  added 
qualification  of  being  a  taxpayer  was  required. 

The  contention  of  the  plaintiffs  is  that  the  provisions  of 
chapter  269  contain  a  restriction  upon  the  provisions  of  article 
2  as  to  the  right  to  vote  for  elective  officers,  and  upon  all 
questions  which  may  be  submitted  to  the  vote  of  the  people, 
and,  hence,  are  violative  of  its  provisions.  The  obvious  pur- 
pose of  that  article  was  to  prescribe  the  general  qualifications 
that  voters  througliout  the  state  were  required  to  possess  to 
authorize  them  to  vote  for  public  officers  or  upon  public  ques- 
tions relating  to  gen'eral  governmental  affairs.  But  we  are  of 
the  opinion  that  that  article  was  not  intended  to  define  the 
qualifications  of  voters  upon  questions  relating  to  the  financial 
interests  or  private  affairs  of  the  various  cities  or  incorporated 
villages  of  th'e  state,  especially  when,  as  in  this  case,  it  relates 
to  borrowing  money  or  contracting  debts.  This  becomes 
manifest  w^hen  we  also  consider  section  1  of  article  12  of  the 
constitution,  which  provides:  "It  shall  be  the  duty  of  the 
legislature  to  provide  for  the  organization  of  citi"es  and  incor- 
porated villages,  and  to  restrict  their  power  of  taxation,  assess- 
ment, borrowing  money,  contracting  debts,  and  loaning  their 
credit,  so  as  to  prevent  abuses  in  assessments,  and  in  con- 
tracting d'ebt  by  such  municipal  corporations.'*  Artii  le  2 
must  be  construed  in  connection  with  article  12.  When  road 
together,  we  have  two  provisions  of  the  constitution  whi;  h  rp- 
late  to  this  question.  The  first  was  intended  merely  to  define 
the  general  qualifications  of  voters  for  elective  ofTicers,  or 
upon  questions  which  may  be  submitted  to  the  vote  of  the 
people  which  affect  the  public  affairs  of  the  state;  the  second, 
a  provision  by  which  it  is  made  the  duty  of  the  legislature  to 
protect  the  taxpayers  of  every  city  and  village  in  the  state,  and 
to  restrict  their  power  of  taxation,  assessment,  borrowing 
money  and  contracting  debts,  so  as  to  prevent  any  nhiisc 
thereby.  One  is  general,  relating  to  the  wliole  state.  Tlie 
other  is  in  effect  local,  relating  only  to  the  cities  and  villaires 
2*>^  of  the  state.     One    relates    only    to  the    general    govern- 
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mental  affairs  of  the  ftate.  The  other  relates  to  the  business 
or  private  affairs  of  the  municipalities  specified.  By  the  latter 
section  the  manner  of  restraining  municipal  corporations  from 
contracting  debts  and  of  preventing  abuses  in  that  regard  is 
left  to  the  sound  discretion  of  the  legislature,  and  was  to  he 
controlled  by  such  legislation  as  it  should  deem  proper  ami 
which  tended  to  secure  that  end.  What  better  or  more  efftH?- 
tive  method  of  preventing  such  abuses  and  protecting  such 
taxpayers  could  be  devised  than  to  restrict  the  right  of  voting 
upon  propositions  for  borrowing  money  or  for  contracting 
dtbts,  to  the  persons  who  are  liable  to  be  taxed  for  the  pay- 
ment of  such  debts?  Indeed,  the  proposition  that  the  incur- 
ring of  such  indebtedness  shall  be  sustained  only  when  a 
majority  of  the  taxable  inhabitants  shall  vote  in  its  favor 
seems  not  only  to  be  pre-eminently  just,  but  such  has  bel-n  the 
method  which  has  hitherto  been  generally,  if  not  universally, 
adopted  by  the  legislature  to  restrain  the  various  villages  of 
the  state  in  their  power  of  borrowing  money  or  contracting 
debts  so  as  to  prevent  such  abuses.  Xot  until  now,  so  far  as 
we  know,  has  it  been  even  claimed  that  such  a  provision  was 
violative  of  the  article  of  the  constitution  defining  the  genernl 
qualifications  of  the  electors  of  thXi  state.  Indeed,  the  estal>- 
lislicd  policy  of  this  state  has  been  to  limit  the  right  of  suf- 
frage as  to  the  business  or  financial  affairs  of  its  various 
villages  to  the  taxpayers  of  the  municipality,  and  it  has  never 
been  its  policy  to  confide  their  financial  affairs  to  the  g'enoral 
voters  therein. 

When  we  consider  all  the  provisions  of  the  constitution 
bearing  upon  this  subject,  we  feel  assured  that  none  of  the 
changes  or  am'endments  of  that  instrument  was  intended  to 
alter  or  affect  the  power  of  the  legislature  to  restrict  the  right 
of  villages  to  borrow  money  or  contract  debts  for  unusual  or 
extraordinary  expenditures  to  cnsos  where  a  majority  of  the 
taxpaying  electors  should,  by  their  votes,  consent  thereto.  Jt 
was  the  obvious  intention  of  its  framers  to  provide  that  anv 
abuses  of  that  character  should  be  prevented  by  the  legisla- 
ture,^**^ and  article  12  so  plainly  declares.  Such,  we  think, 
was  the  purpose  and  effect  of  the  legislation  under  considera- 
tion, that  it  was  fully  justified,  and  is  not  in  conflict  with  tlic 
provisions  of  the  organic  law.  Plence,  we  conclude  that  the 
proceedings  of  the  defendant  which  resulted  in  issuiiiir  the 
bonds  in  question  were  justified  by  th'e  statute,  that  it  is  valid, 
and  that  the  judgment  herein  should  be  afllrined. 

The  judgment  and  order  should  be  airirnied,  with  costs. 
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Parker,    C.    J.,  and    Gray,    Bartlett,    Martin,    Cullen,    and 
Werner,  JJ.,  concur. 

Haight,  J.,  absent. 

Judgment  and  ordfer  affirmed. 


A  statute  Requiring  a  Property  Qualification  of  voters  at  a  munici- 
pal election  is  held  constitutional  in  Hanna  v.  Young  84  Md.  179,  57 
Am.  St.  Eep.  396,  35  Atl.  674. 


JAMESTOWN  BUSINESS   COLLEGE  ASSOCIATION  v. 

ALLEN. 

[172  N.  Y.  291,  64  N.  E.  952.] 

EVIDENCE— Parol  to  Vary  Note.— A  promissory  note,  exe- 
cuted contemporaneously  with  a  writing  showing  that  the  note  was 
given  for  a  scholarship,  the  course  of  study  to  be  entered  upon  at  about 
the  date  of  the  note's  maturity,  and  the  scholarship  to  be  transfer- 
able, cannot  be  contradicted  by  parol  evidence  that  it  was  not  to 
be  paid  if  the  maker  should  not  attend  the  school,  and  could  not  sell 
the  scholarship,      (p.   741.) 

EVIDENCE— Parol  to  Vary  Writing.— Evidence  of  what  was 
said  between  the  parties  to  a  writing,  either  before  or  at  the  time  of 
its  execution,  cannot  be  received  to  vary  or  contradict  its  terms, 
except  to  bhow  that  a  writing  which  purports  to  be  a  contract  is 
in  fact  no  contract,  or  to  complete  the  entire  contract  of  which  the 
writing  is  only  a  part.      (pp.   741,   742.) 

Action  upon  a  note  in  this  form : 

"$90.00  Jamestown,  N.  Y.,  Aug.  17,  1897. 

"August  ],  1898,  after  date.  I  promise  to  pay  to  the  order  of 
Jamesto\vn  Business  College  Ass'n.  Ltd.,  ninety  dollars  at  the 
Jamestown  National  Bank.     Value  received. 

"ELVA  J.  ALLEN.'' 

Contemporaneously  with  the  execution  and  delivery  of  this 
note,  the  following  paper  was  executed : 

"SINGLE    SCHOLARSHIP. 
^'JAMESTOWN    BUSINESS    COLLEGE    ASSOCIATION, 

LIMITED. 
"H.  E.  V.  Porter,  President. 

"No. ■  Jam(>slown,  N.  Y.,  Aug.  17,  1897. 

"$90.00 

"I,  Elva  J.  AlLn.  of  P.  0.  Box  ISfi,  Cattn rau.irus.  N.  Y., 
liiive  this  day  purchased  a  Two  years  Scliolarship  in  Business 
Shorthand  and  English  Department  of  .Taniestown  Business 
College,  Jamestown,  N.  Y.,  for  the  sum  of  $  Ninety  to  be  used 
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by  myself,  who  will  enter  upon  the  course  of  study  about  Au- 
gust 1,  1898,  for  which  we,  or  either  of  us,  promise  to  pay  to 
the  order  of  Jamestown  Business  College  Aseociation,  Limited, 
$  Ninety  as  follows : 

"August  1,  1898. 

"Xame,  ELVA  J.   ALLEN. 

"Witness,  JULIA  BYRNE. 

"Scholarship  transferable  upon  the  following  conditions: 

"1st.  The  above  contract  shall  be  paid  in  full  and  certified  by 
the  Treasurer. 

"2nd.  In  case has  received  instruction   in   his 

Scholarship  it  is  understood  and  agreed  that  he  shall  pay  for 
such  time  at  the  regular  advertised  rates  of  tuition,  whereupon 
the  party  to  whom  this  may  have  been  transferred  shall  be  en- 
titled to  instruction  according  to  the  terms  of  tbis  agreement. 

"H.  E.  V.  PORTER, 

"President." 

Alfred  L.  Furlow,  for  the  appellant. 

George  J.  Dikeman,  for  the  respondent. 

294  WERNER,  J.  Under  the  unanimous  affirmance  by  the 
appellate  division  of  the  judgment  entered  upon  the  verdict  of 
the  jury  herein,  the  only  question  presented  by  this  record 
that  survives  to  reach  this  court  is  the  single  exception  taken 
by  the  plaintiff  to  the  admission  of  parol  evidence,  given  by 
the  defendant,  in  contradiction  of  the  written  instrument 
upon  which  the  action  is  founded.  I  think  that  the  exception 
referred  to  was  well  taken.  The  action  is  upon  a  promissory 
note.  The  complaint  is  in  the  usual  form  in  such  actions. 
The  answer  alleges  want  of  consideration  and  an  agreement 
that  the  note  was  not  to  be  paid  if  the  defendant  did  not  take 
the  course  of  instruction  at  plaintiff's  school,  for  which  tlie 
note  was  given.  Upon  the  trial,  under  these  pleadings,  the 
plaintiff  introduced  the  note  in  evidence  and  rested  its  ca^^e. 
Thereupon  the  defendant,  under  the  direction  of  the  court, 
assumed  the  afTirmative  of  the  issue  and  introduced  evidenee 
in  support  of  the  allegations  of  her  answer.  Despite  plaintiiVs 
objection  to  any  oral  testimony  tending  to  vary  or  coutradi'  t 
the  written  instrument,  the  defendant  was  permitted  to  to-iifv 
that  the  note  in  suit  was  not  to  be  paid  if  she  should  d<».  iile 
not  to  attend  plainiifT's  school  and  could  not  sell  her  sr-liolar- 
ship.  T  think  this  Tilling  of  the  trial  rourt  wa-  erroneous,  and 
that  the  exception  thereto  requires  a  reversal  of  this  judgment. 

The  general  rule  that  evidence  of  what  was  said  between 
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ihe  parties  to  a  valid  instrument  in  writing,  either  prior  to  or 
at  the  time  of  its  execution,  cannot  be  received  to  contradict 
or  vary  its  terms,  applies  to  promissory  notes  and  bills  of 
exchange:  Thompson  v.  Ketchum,  8  Johns.  190,  5  Am.  Dec. 
332;  Norton  v.  Coons,  6  N.  Y.  33;  Eead  v.  Bank  of  Attica,  124 
X.  Y.  671,  27  N.  E.  350. 

As  stated  in  Thomas  v.  Scutt,  127  N.  Y.  133,  27  N.  E.  961, 
and  Stowell  v.  Greenwich  Ins.  Co.,  163  N.  Y.  305,  57  N.  E.  480, 
there  are  two  classes  of  'exceptions  to  this  general  rule  of  evi- 
dence. The  first  class  includes  those  cases  in  which  parol  evi- 
dence is  received  to  show  that  a  written  instrument  which  pur- 
j.orts  to  be  a  contract  is  in  fact  no  contract  at  all.  The  other 
class  "embraces  ^*"  those  cases  which  recognize  the  instru- 
ment as  existing  and  valid,  but  regard  it  as  incomplete,  either 
obviously  or  at  least  possibly,  and  admit  parol  evidence,  not 
to  contradict  or  vary,  but  to  complete  the  entire  agreement  of 
wliich  the  writing  was  only  a  part.  Eeceipts,  bills  of  parc'els 
and  writings  that  evidently  express  only  some  parts  of  the 
agreement  are  examples  of  this  class  which  leaves  the  written 
contract  unchanged,  but  treats  it  as  part  of  an  entire  oral 
agreement,  the  reraaind'er  of  which  was  not  reduced  to  writing. 
Two  things,  however,  are  essential  to  bring  a  case  within  this 
class:  1.  The  writing  must  not  appear  upon  inspection  to  be 
a  <;omplete  contract,  embracing  all  the  particulars  necessary  to 
jnake  a  perfect  agreement  and  designed  to  express  the  whob,^ 
arrangement  betw'een  the  parties,  for  in  such  a  case  it  is  con- 
clusively presumed  to  embrace  the  entire  contract;  2.  The 
parol  evidence  must  be  consistent  with,  and  not  contradictory 
of.  the  written  instrument." 

I  think  the  case  at  bar  does  not  fall  within  either  of  these 
exroptions.  In  form,  tlic  instrument  sued  upon  is  a  complete 
contract.  This  is  equally  true  as  regards  tlie  note  alone,  or  the 
note  and  the  certifioate  of  scholarship  together  considered  as 
parts  of  the  saine  contract.  If  it  is  a  contract  at  all,  it  is  a 
complete  contract.  ''I'hc  oral  evid'ence  received  over  plaintilf's 
objection  did  not  serve  to  amplify  or  complete  the  writing; 
it  was  radically  contradictory  thereof.  The  mere  statement 
of  this  fact  is  the  only  argument  necessary  to  show  that  the 
ca'-e  is  not  in  the  class  of  cases  in  which  oral  testimony  is  re- 
ctMved  to  complete  contracts  which  are  only  parti v  reduced  to 
•writing.  Does  the  oral  testimony  rocoivod  over  plaintiff's  ob- 
i'^ction  tend  to  show  that  the  written  insfruTnent,  whinfi  was  a 
<om]ilete  contract  in  form,  was  in  fact  no  contract?  This 
question  suggests  tht  distinction  between  this  case  and  the 
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cases  upon  which  the  defendant  relies.  According  to  the  tes- 
timony of  the  defendant,  the  delivery  of  th'e  note  in  suit  was 
not  conditional  upon  the  happening  of  some  event  before  it 
was  to  become  a  binding  obligation;  on  thb  contrary,  it  is  said 
to  have  been  complete  and  unconditional.  The  ^****  defend- 
ant says,  in  substance,  that  the  note  became  ijffective  at  once, 
and  was  to  be  binding  upon  her  unless  she  should  decide  not 
to  take  instructions  at  plaintiff's  school  and  could  not  sell 
her  scholarship,  in  which  evtnt  it  was  to  be  canceled  and  she 
was  not  to  be  called  upon  to  pay  it.  Had  the  parties  agreed 
that  the  note  should  not  be  regarded  as  completely  d'elivered 
until  the  defendant  should  take  such  instructions,  or  until  she 
could  sell  her  scholarship,  it  would  not  have  b'ecome  operative 
until  either  of  these  events  had  transpired.  The  agreement 
which  the  parties  did  make  was  just  the  reverse  of  that.  The 
note  is  stated  to  have  been  actually  and  unconditionally  deliv- 
ered, and  was  to  be  and  remain  a  note  until  the  defendant 
should  dfecide  either  to  sell  the  scholarship,  if  that  were  pos- 
sible, or  to  abandon  the  projected  course  of  instruction.  As 
the  note  was  not  payable  until  a  year  after  its  date,  and  the 
course  of  instruction  was  not  to  begin  until  the  note  became 
due,  the  defendant's  claim  is,  in  reality,  an  assertion  that  the 
note  was  to  be  regarded  as  a  valid  and  binding  obligation  until 
it  became  due,  when  it  was  to  be  optional  with  the  defendant 
to  decide  whether  it  should  then  be  payable  or  not.  This  was 
not  a  conditional  delivery  which  held  the  consummation  of  the 
contract  in  abeyance,  but  an  absolute  delivery  which,  as  the 
defendant  supposed,  could  be  annulled  in  a  certain  contingency 
at  her  option.  It  is  obvious,  therefore,  that  there  is  a  radical 
distinction  between  a  conditional  delivery,  which  is  not  to  be- 
come complete  and  effective  until  the  happening  of  some  con- 
dition precedent,  and  a  complete  delivery,  like  the  one  at  bar, 
which  is  sought  to  be  defeated  by  subsequent  contingencies 
that  may  or  may  not  arise.  In  the  one  case  there  is  no  con- 
tract until  the  condition  has  been  complied  with;  in  the  other 
there  is  a  binding  contract,  notwithstanding  the  happening  of 
the  contingency  relied  upon  to  defeat  it.  For  the  foregoing 
Tendons  the  cases  of  Seymour  v.  Cowing,  1  T\ovos,  r);J2  ,  TJoy- 
nokl?  V.  T^obinson.  110 'x.  Y.  CuA.  IR  ^^.  E.  127,  P-lewitt  v. 
Booriim,  14?  X.  Y.  3r.r.  40  Am.  St.  "Rep.  HOO.  37  X.  E.  119, 
Higgin?  V.  Kidgwav.  ir,3  X.  Y.  130.  4  7  X.  E.  3?,  and  kindred 
cases.  hoUliticr  ibat  oon("'i(!on.s  limiting  nnrl  circnmspribing  the 
delivery  of  written  "*'  instnuiicnts  may  l..-  .-liown  by  parol, 
are  not  applieab'o  to  tbo  ia~e  at  bar. 
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This  case  soems  to  fall  directly  within  the  principle  ''that 
parol  evidence  of  an  oral  agreement  made  at  the  time  of  the 
drawing,  making  or  indorsing  of  a  bill  or  note,  cannot  be  per- 
mitted to  vary,  qualify  or  contradict,  to  add  or  to  subtract  from 
the  absolute  terms  of  the  written  contract":  Specht  v.  Howard, 
16  Wall.  564;  Forsyth  v.  Kimball,  91  U.  S.  291;  Brown  y. 
Wiley,  20  How.  442;  Brown  v.  Spafford,  95  U.  S.  474;  Read 
V.  Bank  of  Attica,  124  N.  Y.  671,  27  N.  E.  250. 

For  these  reasons  I  think  the  parol  evidence  above  referred 
to  was  erroneously  admitted,  and,  therefore,  the  judgment 
herein  should  be  reversed  and  a  new  trial  ordered,  with  costs 
to  abide  the  event. 

Halght,  J.,  Dissented,  and  in  part  said:  "The  defendant  introduced 
evidence  to  show  that  the  note  was  delivered  upon  the  conditions 
and  under  the  circumstances  alleged  in  her  answer  and  proved  by 
her  on  the  trial.  If  the  note  was  without  consideration,  or  if  it 
wag  delivered  upon  the  condition  that  it  was  to  be  payable  only  in 
the  event  of  the  defendant's  attending  the  plaintiff's  college  or  sell- 
ing the  scholarship,  we  think  it  would  constitute  a  defense  to  this 
action,  and  evidence  to  prove  those  facts  was  admissible.  The  only 
consideration  for  the  note  claimed  by  the  plaintiff  was  the  delivery 
to  the  defendant  of  the  scholarship  mentioned.  An  examination  of 
that  paper  shows  that  there  was  no  express  agreement  by  the  plain- 
tiff to  furnish  the  defendant  with  any  instruction  whatever.  It  con- 
tained, first,  a  statement  by  the  defendant  that  she  had  purchased 
a  two  years'  scholarship,  to  be  used  by  herself,  and  that  she  would 
enter  upon  the  course  of  study  about  August,  1898,  for  which  she 
promised  to  pay  ninety  dollars.  That  contract  was  signed  only  by 
the  defendant  and  a  subscribing  witness.  Then  followed  the  con- 
ditions upon  which  the  scholarship  might  be  transferred.  That  was 
signed  by  the  plaintiff.  But  we  find  nowhere  in  that  paper  any  ex- 
press promise  by  the  plaintiff  to  furnish  the  instruction  mentioned 
in  the  certificate.  Although  in  the  portion  of  the  contract  relating 
to  a  transfer  it  is  provided  that  the  transferee  should  be  entitle<l  to 
instruction  according  to  the  terms  of  this  agreement  if  the  condi- 
tions therein  were  complied  with,  yet,  when  the  agreement  referred 
to  is  examined,  no  terms  requiring  the  plaintiff  to  give  the  defend- 
ant instruction  are  found.  As  the  only  consideration  which  the  plain- 
tiff pretends  there  was  for  the  defendant's  note  was  this  agreement. 
it  is  difficult  to  see  how  such  an  agreement,  which  contained  no  prom- 
ise   to    furnish    the    defendant    instruction,    could    be   a    consideration 

for  the  note  in  suit This  action  wa,s  brought  by  the  payee  of 

the  note,  so  that  no  question  as  to  a  bona  fide  holder  is  involved. 
Hence,  the  fact  that  there  was  no  consideration  for  it  was  a  de- 
fense to  this  Jiction.  It  is  true  that  if  the  defendant  had  received 
the    instructiou    mentioned,    she    would    have    been    liable    upon    the 
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pround  that  that  was  a  sufficient  consideration;  still,  not  having  rf- 
ceived  any  instruction,  and  there  being  no  promise  on  the  part  of 
the  plaintiff  to  furnish  it,  there  was  no  consideration  for  the  note: 
Sawyer  v.  ChamLers,  43  Barb.  622;  Miller  v.  McKenzie,  95  N.  Y. 
575,  47  Am.  Rep.  85;  Peck  v.  Burwell,  48  Hun,  471,  1  N.  Y.  Supp. 
33;  Bookstaver  v.  Jayne,  60  N.  Y.  146;  Keuka  College  v.  Eay,  167 
^•.  Y.  96,  101,  60  N.  E.  325. 

"The  only  remaining  question  is  whether  the  defendant  was  prop- 
erly permitted  to  prove  that  the  note  in  question  was  delivered 
to  the  plaintiff's  agent  upon  the  express  condition  that  if  the  defend- 
ant did  not  attend  the  plaintiff's  school,  or  sell  the  scholarship,  the 
plaintiff  would  surrender  the  note  and  the  defendant  would  not  be 
liable  thereon.  We  think  it  was  competent  for  her  to  show  the 
terms  upon  which  the  note  was  delivered,  to  restrict  and  limit  her 
liability  thereby,  and  to  protect  herself  against  liability,  unless  she 
actually  received  the  instruction,  which  was  the  only  contemplated 
consideration  for  her  note":  Citing  Benton,  v.  Martin,  52  N.  Y.  570. 
574;  Bookstaver  v.  Jayne,  60  N.  Y.  146;  Juilliard  v.  Chaffee,  92  X. 
Y.  529,  534;  Garfield  Nat.  Bank  v.  Colwell,  57  Hun,  169,  10  X.  Y. 
Supp.  864;  Seymour  v.  Cowing,  1  Keyes,  532;  Reynolds  v.  Robin- 
son, 110  N.  Y.  654,  18  N.  E.  127;  Baird  v.  Baird,  145  N.  Y.  659,  664. 
40  N.  E.  222;  Blewitt  v.  Boorum,  142  N.  Y.  357,  40  Am.  St.  Rep.  600, 
37  N.  E.  119;  Schmittler  v.  Simon,  114  N.  Y.  176,  11  Am.  St.  Rep. 
621,  21  N.  E.  162;  Higgins  v.  Ridgway,  153  N.  Y.  130,  47  N.  E.  32. 

Parker,  C,  J.,  Gray,  Vann,  and  Cullen,  JJ.,  concur  with  Werner, 
J,;  Haight,  J.,  dissents;  Martin,  J.,  not  sitting. 


Parol  Evidence  is  not  ordinarily  admissible  to  vary  or  contradict 
the  terms  of  a  written  instrument:  Crim  v.  Crim,  162  Mo.  544,  85 
Am.  St.  Rep.  521,  63  S.  W.  489;  Haynes  v.  Wesley,  112  Ga.  668,  81 
Am.  St.  Rep.  72,  37  S.  E.  990;  monographic  note  to  Harris  v.  Mur- 
phy, 56  Am.  St.  Rep.  659-672.  But  such  evidence  is  admissible  to 
complete  a  contract:  Forsyth  Mfg.  Co.  v.  Castlen,  112  Ga.  199,  81 
Am.  St.  Rep.  28,  37  S.  E.  485;  Gould  v.  Boston  Excelsior  Co.,  91  Me. 
214,  64  Am.  St.  Rep.  221,  39  Atl.  554;  or  to  show  that  there  is  no 
contract  at  all:  Burns  etc.  Lumber  Co.  v.  Doyle,  71  Conn.  742,  71  Am. 
St.  Rep.  235,  43  Atl.  483;  Marston  v.  Kennebec  Ins.  Co.,  89  Me. 
266,  56  Am.  St.  Rep.  412,  36  Atl.  389.  A  promissory  note  cannot  be 
converted  by  parol  testimony  into  a  conditional  contract:  Middle- 
ton  V.  Griffith,  57  N.  J.  L.  442,  51  Am.  St.  Rep.  617,  31  Atl.  405. 
But  see  Clinch  Valley  Coal  etc.  Co.  v.  Willing,  180  Pa.  St.  165,  57 
Am.  St.  Rep.  626,  36  Atl.  737. 
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MATTKR  OF  HOPKINS. 

[172  N.  Y.  360,  65  N.  E.  170.] 

WILLS— Cancellation  of  Signature.— The  finding  of  a  will  in 
the  testator's  desk  with  his  signature  canceled  raises  the  presump- 
tion that  the  cancellation  was  done  by  him  with  the  intention  of  re- 
voking it.      (p.   746.) 

WILLS.— An  Expert  in  Handwriting  Cannot  Give  an  Opinion 

to  the  effect  that  perpendicular  marks  drawn  across  the  letters  of  the 
signature  of  a  will  were  not  made  by  the  same  person  who  wrote 
the  signature,      (p.  752.) 

Joseph  W.  Middlebrook,  for  the  appellant. 

Clarence  S.  Davison,  James  MacGregor  Smith,  and  Ernest  I. 
Edgcomb,  for  the  respondents. 

=^*'-  HAIGHT,  J.  Eobert  E.  Hopkins  died  at  Tarrytown, 
in  this  state,  on  the  ninth  day  of  May,  1901.  He  was  possessed 
of  a  large  estate,  and  left  him  surviving  Fanny  W.  Hopkins, 
his  widow,  and  Robert  E.  Hopkins,  Jr.,  his  son,  of  the  age  of 
thirteen  ^^  years,  his  only  heirs  at  law  and  next  of  kin.  He, 
in  company  with  other  gentlemen,  organized  the  Tide  Water 
Oil  Company  and  the  Tide  Water  Pipe  Company,  and  the 
greater  portion  of  his  time  was  occupied  in  attending  to  the 
business  of  those  companies.  His  desk  and  ofhce  was  in  a  room 
of  the  building  in  the  city  of  Xew  York,  in  which  the  business 
of  tbe  companies  was  chiefly  transacted.  He  had  two  safe  do- 
yio<it  vaults,  one  in  the  city  of  New  York  and  the  other  at 
Tarrytown,  and  it  was  his  custom  to  keep  his  valuable  papers 
in  one  of  those  vaults.  After  his  death  a  search  was  made  for 
hi-;  will.  It  was  not  found  in  either  of  the  safe  deposit  vaults, 
but  tbe  paper  now  propounded  as  his  will  was  finally  found 
tbe  second  or  third  day  after  his  funeral  in  a  little  drawer 
under  his  roller-top  desk  in  his  office.  Wben  found  bis  signa- 
ture was  canceled  by  fourteen  nearly  perpendicular  marks  with 
pen  and  ink  drawn  across  the  letters  of  his  signature.  Tbe 
paper  is  dated  the  fourteenth  day  of  November,  1891,  and  un- 
doubtedly it  was  executed  as  bis  last  will  and  testament  at  tbat 
date.  And  the  only  question  of  fact  presented  for  tbe  doliT- 
mination  of  tbe  court  is  as  to  wbetber  bis  signature  tbereto  wa.s 
canceled  by  him  with  the  intention  of  revoking  tbe  will. 

The  finding  of  tbe  will  in  the  testator's  desk  with  bis  signa- 
ture canceled  raised  the  presumption  that  the  cancellation  was 
done  by  him  with  the  intention  of  revoking  it.  Williams  on 
Exwutors  (volume  1,  page  85)  says:  "If  a  testament  was  in 
the  custody  of  the  testator,  and  upon  his  death  it  is  found 
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among  his  repositories  canceled  or  defaced,  th"e  testator  himself 
is  to  be  presumed  to  have  done  the  act;  and  the  law  presumed 
that  he  did  it  animo  revocandi."  In  lledfield  on  Wills  (page 
307)  it  is  said:  "The  rule  of  evidence  in  the  ecclesiastical 
courts,  in  regard  to  the  presumptive  revocations,  from  the  ab- 
sene'e  or  mutilation  of  the  will,  seems  to  be,  that  if  the  will  is 
traced  into  the  testator's  possession  or  custody,  and  is  there 
found  mutilated  in  any  of  the  modes  pointed  out  in  the  statute 
for  revocation,  or  is  not  found  at  all,  it  will  be  presumed  thfe 
tesfator  destroyed  or  mutilated  it,  animo  ^**'*  revocandi;  but 
if  it  was  last  in  the  custody  of  another,  it  is  incumbent  upon 
the  party  asserting  revocation,  to  show  the  will  again  in  the 
testator's  custody,  or  that  it  was  destroyed  or  mutilated  by  his 
direction":  See,  also,  1  Jarman  on  Wills,  p.  119,  to  the  same 
effect. 

Upon  the  trial  the  presumption  that  the  will  was  revoked 
by  the  testator  was  sought  to  be  overcome  by  showing  that  a 
previous  search  of  the  desk  was  made  for  the  purpose  of  dis- 
covering the  will,  and  that  it  was  not  then  found;  from  which 
the  claim  is  mad'e  that  the  will  must  have  been  in  the  posses- 
sion of  some  other  person  than  the  testator,  and  that  it  was 
subsequently  placed  in  the  desk  with  the  signature  canceled. 
It  appears  that  two  searches  of  the  desk  were  made.  The 
first  by  opening  the  drawers  and  looking  in,  but  not  by  care- 
fully taking  out  the  papers  and  examining  them.  Thfe  next 
day  a  more  careful  search  was  made,  after  looking  through 
the  deposit  vaults.  At  this  time  the  papers  wtre  taken  out 
and  examined,  but  ihe  will  was  not  found.  This  examination 
was  made  by  Mr.  Warren,  who  occupied  a  desk  in  the  sam^ 
room  with  the  decedent,  and  who  had  been  connected  with 
him  in  business  for  twt-nty-five  years.  It  was  made  in  the 
presence  of  the  widow  and  her  brother,  and  was  concluded 
between  1  and  2  o'clock  in  the  afternoon.  About  4  o'clock 
the  same  afternoon  Mr.  Warren  went  again  to  the  de^k  to  do 
some  writing,  and,  he  says,  mechanically  he  put  his  hand  on 
the  little  drawer  and  on  pulling  it  open  saw  the  blue  envelope, 
which  hfe  took  out  and  found  to  contain  the  will.  The  drawer 
appears  to  have  been  in  little  use,  for  it  contained  only  a  few 
pens  and  an  ink  eraser  besides  thfe  envelope  containing  the  will. 
It  was  not  shown  that  any  person  had  possession  of  the  in- 
^tnmtient  or  had  any  motive  to  cancel  it  other  than  the  son. 
who  bfecame  chiefly  benefited  by  its  cancellation.  It  is  not 
pretended  that  it  was  done  by  him,  as  he  was  only  thirteen 
vears  of  age.  and  he  was  not  shown  to  have  been  at  the  office 
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of  his  father  after  his  death  and  hefore  the  instrument  was 
found.  It  is,  therefore,  claimed  upon  the  part  of  the  guardian 
ad  litem  that  the  will  was  overlooked  during  the  previous  ^^'^ 
examinations  of  the  desk,  and  that  the  presumption  in  law  tliat 
the  will  was  cancel'ed  by  the  testator  was  not  overcome  by  the 
evidence. 

This  brings  us  to  the  consideration  of  the  other  evidence 
given  on  behalf  of  the  proponent  to  establish  that  the  cancel- 
lation was  not  done  by  the  testator.  This  evidence  was  given 
by  the  witness  Carvalho,  an  expert  in  inks  and  handwriiing. 
He  was  asked  the  following  questions:  "In  your  opinion,  a? 
an  expert,  were  those  perpendicular  marks  made  by  tlie  same 
person  as  wrote  the  signature  on  that  will?"  This  was  ob- 
jected to  by  the  guardian  ad  litem,  and  the  objection  was  over- 
ruled and  an  exception  taken.  He  answered:  "Judging  from 
the  material  at  hand,  the  signature  of  th'e  will,  I  say,  not."' 
Q.  "Judging  from  the  signature  'E.  E.  Hopkins,'  as  appears 
on  the  first  page,  and  the  signature  'Eobt.  E.  Hopkins,'  as  it 
is  signed  opposite  the  seal  on  the  instrument,  have  you  nn 
opinion  as  to  whether  the  marks,  the  fourteen  marks,  are  writ- 
ten bv  the  same  hand?"  To  this  the  guardian  ad  litem  also 
objected,  and  the  same  was  overruled  and  exception  taken. 
He  answered:  "I  have  an  opinion."  Hfe  was  then  asked: 
"What  is  that  opinion?"  Same  objection,  ruling  and  excep- 
tion.    He  answered:  "That  they  were  not." 

The  will  was  drawn  by  a  lawyer  and  was  not  in  the  hand- 
writing of  the  testator.  The  signature  appears  upon  the  in- 
strument at  the  end  thereof,  opposite  the  seal,  and  in  the  mar- 
gin under  the  words  "to  the  effect  that  an  erasure  was  made 
before  signing  it."  These  signatures  were  written  in  a  plain 
bold  hand  ten  years  before  the  testator's  death,  and  wrre  the 
only  writings  which  the  export  had  before  him  with  which  to 
compare  the  cancellation  marks.  W'ere  those  marks  "writi7v;>" 
within  the  meaninsr  of  chapter  3G  of  the  Laws  of  l^Ri^i  ;n;rl 
chapter  55o  of  tlie  Laws  of  1^88.  which  permit  the  comparison 
of  writings  by  exports?  The  appellate  division  appears  in  havi^ 
been  of  the  opinion  that  they  were.  But  we  do  not  understand 
that  such  was  the  purpose  or  intent  of  tho.«p  statutes.  Tli- si^ 
enactments  were  considered  by  this  court  in  the  case  of  People 
V.  Molintux.  1G8  N.  Y.  2GI."61  X.  E.  28r,.  in  which  '^*''*'  \h^ 
purpose  of  these  statutes  was  pointed  out.  Prior  to  their 
enactment,  comparison  was  permittfd  onlv  with  writings  in 
evideneo  which  were  materia!  nnnn  coitin  of  the  issues  of  +hp 
case.     The  expert  was,  therefore,  limited  in  his  investigation 
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to  an  Examination,  in  many  instances,  to  but  one  or  two  speci- 
mens. The  purpose  of  these  statutes  was  to  give  him  a 
broader  field  for  his  investigation  by  permitting  other  writ- 
ings, which  were  not  material  upon  the  issues  of  the  case,  to 
be  introduced  in  evidence  solely  for  the  purpose  of  compari- 
f^on.  The  statutes  do  not  purport  nor  were  they  intended  to 
chanf]je  the  moaning  of  the  word  "writing"  as  it  had  thereto- 
fore been  used  and  understood,  or  to  authorize  comparison  with 
ajivthing  that  was  not  previously  regarded  to  be  the  subject 
of  comparison. 

The  chief  case  relied  upon  in  support  of  the  admissibility 
of  the  testimony  of  the  Expert  is  that  of  Lansing  v.  Russell, 
3  Barb.  Ch.  325.  In  that  case  the  action  was  brought  to  set 
aside  two  conveyances  of  real  estate  executed  by  C.  Lansing 
-shortly  before  his  death,  he  tlien  being  ninety  years  of  asfe. 
The  deeds  were  executed  by  his  making  his  cross  opposite  the 
seal.  The  crosses  were  provtd  by  a  witness  who  saw  the  deeds 
executed.  To  rebut  this  the  complainant  produced  upon  the 
trial  several  witnesses,  who  were  cashiers  of  banks  and  Experts 
in  detecting  forgeries  and  counterfeits,  to  testify  that  in  their 
opinion  the  marks  made  to  thosE  deeds  were  not  the  marks 
of  a  person  of  the  age  of  Mr.  Lansing.  The  chancellor  said 
with  reference  thereto:  "I  think  the  testimony  of  the  exp'erts, 
who  had  been  in  the  habit  of  examining  signatures  and  marks 
of  young  persons  as  well  as  of  aged  onEs  to  prove  that  the 
marks  to  these  deeds  could  not  have  been  genuine  marks  of 
the  unaided  hand  of  old  age  and  decrepitude,  was  propErly  re- 
ceived, upon  the  trial,  as  legal  evidence  to  establish  that  fact." 
The  testimonv  of  these  Experts,  however,  was  rendered  unim- 
portant, for  the  reason  that  the  witness,  who  tcstifiod  to  the 
execution  of  the  deed  stated  that  Mr.  Lansing,  in  making  his 
mark,  asked  his  son,  who  was  standing  by  to  st'eady  his  hand, 
and  thereupon  his  ^^*^  son  took  hold  of  his  hand  and  a.?sisted 
him  in  making  the  mark.  It  is  true  that  this  case  is  cited  in 
the  case  of  Kowing  v.  Manly,  49  N.  Y.  192-203,  10  Am.  Rep. 
34 G,  as  is  also  that  of  Moody  v.  Eowell,  17  Pick.  490,  28  Am. 
Bee.  317.  but  not  with  approval,  as  is  claimed,  but  for  the  pur- 
]iose  of  showing  that  tlie  question  thEn  under  consideration  was 
not  controlled  by  those  cases. 

it  is  apparent  that  the  case  of  Lansincr  v.  Rns^rll.  3  Bnrb.  Ch. 
32.5.  does  not  cover  the  question  now  presented.  Tt  is  quite  pos- 
sible that  an  expert  can  determine  whetluT  n  rros?  wos  made  by 
a  person  in  the  priive  of  lifo  witli  a  sio.-idv  liand.  or  by  a  person 
of  advanced    age  with  a  feeble,  trembling    or  shaking    hand. 
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Such  testimony  is  not  based  upon  the  comparison  of  writingSj^ 
but  is  based  upon  the  condition  of  the  individual,  and,  there- 
fore, the  casfe  is  not  decisive  of  that  which  we  now  have  under 
review. 

An  expert  may  doubtless  be  able  to  determine  whether  one 
mark  is  made  over  another,  wh'ether  a  mark  is  made  by  a 
trembling  or  steady  hand,  and,  if  familiar  with  inks,  he  may 
also  be  able  to  determine  nearly  the  age  or  the  time  that  the 
writing  was  made.  It  has  also  b'een  held  that  the  mark  of  an 
individual  to  an  instrument  may  be  proved  by  those  who  have 
seen  him  make  his  mark  to  other  instruments  where  the  mark 
contains  some  peculiarity  which  they  have  noticed  and  ob- 
served, thus  enabling  them  to  distinguish  it  from  other  marks: 
Strong  v.  Brewer,  17  Ala.  706;  Paisley  v.  Snipes,  2  Brev.  (S.  C.) 
200;  George  v.  Surrey,  1  Moody  &  M.  (Eng.)  516.  But  this 
class  of  evid'ence  is  dependent  upon  the  familiarity  of  the  wit- 
nesses with  the  peculiarities  of  the  persons  making  the  cross, 
and  is  not  the  subject  of  the  opinion  of  experts  whose  only 
knowledge  or  familiarity  of  writings  is  obtained  by  comparison. 

In  the  case  of  Jackson  v.  Van  Dusen,  5  Johns.  141-155,  4 
Am.  Dec.  330,  Van  Ness,  J.,  in  delivering  the  opinion  of  the 
court,  says:  "The  testator  having  made  his  mark,  no  evi<lenr-e 
of  course  could  be  given  or  expected  to  prove  his  handwriting." 
In  that  case,  one  of  the  witnesses  to  the  will,  Samuel  Wheeler, 
signed  the  same  by  making  his  initials  "S.  W."  The  signing 
368  Q-f  ij^g  ^yiw  g^g  g^  wltness  by  Whefeler  was  proved  by  one  Van 
Dyck,  who  had  seen  him  sign  the  initial  letters  of  his  name 
and  described  the  peculiarities  of  the  characters  as  mad'e  bv 
him.  In  this  way  he  identified  letters  as  having  been  made 
by  Wheeler.  This,  the  judge  said,  was  not  the  proof  of 
Wheeler's  signature  by  comparison  of  hands.  In  Jackson  v. 
Jackson,  39  N.  Y.  153-160,  Woodworth,  J.,  says:  "That  whnn 
it  is  necessary  to  prove  an  execution  of  an  instrument  by  a 
'marksman,'  the  proof  is  evidence  of  the  making  of  the  mark. 
The  writing  of  the  name  around  it  is  no  essential  part  of  the 
evidence."  In  the  case  of  Shinkie  v.  Crock.  17  Pa.  St.  159. 
the  will  of  Susan  Crock  was  executed  by  making  her  mark. 
A  witness  who  was  not  present  at  the  execution  of  the  will 
was  permitted  to  testify  to  his  belief  that  the  mark  was  ^-'^n- 
uine.  His  belief  was  founded  upon  his  acquaintance  with  the 
mark,  claiming  that  it  had  certain  peculiarities  which  distin- 
guished it  from  others.  The  judgment  was  reversed  upon  tim 
ground.  Lewis,  J.,  who  delivored  the  opinion  of  the  court, 
says:  "We  have  gone  far  enough  in  receiving  the  bare  belief  of 
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a  witness,  founded  upon  a  comparison  of  writing  in  dispute 
with  some  specimen  of  which  he  may  have  but  a  faint  recollec- 
tion. Where  a  mark,  on  inspection,  appears  to  have  nothing 
in  its  construction  to  distinguish  it  from  the  ordinary  marks 
used  by  illiterate  persons  to  authenticate  their  contracts,  it  is 
not  the  subject  of  this  description  of  evidence." 

In  the  case  of  Gilliam  v.  Parkinson,  4  Rand.  (Va.)  3'2o, 
Carr,  J.,  says:  "In  the  case  now  before  us,  the  attesting  wit- 
ness has  made  his  mark.  Xow  I  ask,  how  could  this  be  proved  ? 
There  is  a  distinct  individual  character  in  the  writing  of  every 
man  who  can  vn-ite;  and  with  those  who  have  written  much, 
that  character  is  so  fixed  and  striking  that  persons  acquainted 
with  it  will  find  no  more  difficulty  in  recognizing  it  than  in 
knowing  the  face  of  the  writer.  Where  the  name  of  a  witne.-s; 
is  written  by  himself,  therefore,  it  may  generally  be  proved 
with  something  (ike  certainty.  But  here,  there  is  no  writing. 
The  name  of  the  witness  is  written  by  another,  and  he  makes 
^*^^  a  cross-mark;  perhaps,  the  first  and  last  he  made  in  his 
life.  To  attempt  to  prove  such  a  signature  as  this  would  he 
a  mockery  of  justice." 

In  the  case  of  Jones  v.  Hough,  77  Ala.  437,  the  remarks  of  thp 
judge  in  Gilliam  v.  Parkinson,  4  Pand.  (Va.)  325,  are  quoted 
with  approval,  as  is  also  the  case  of  Watts  v.  Kilhurn,  7  Ga.  3.5(), 
in  which  it  is  said  that  "where  the  name  of  a  person  is  written  hy 
another  and  he  makes  a  cross-mark,  there  is  nothing  distinctive 
to  fix  his  identity."  In  Travers  v.  Snyder,  38  Til.  App.  382, 
the  question  was  whether  there  can  be  a  comparison  b'otweon 
cross-marks  or  a  mere  mark  and  another.  With  reference 
thereto  the  court  said:  "How  can  simply  a  mark  be  recognized 
as  that  of  any  particular  person  without  any  proof  of  anv  par- 
ticular characteristic  by  which  it  can  be  distinguished?  It 
seems  to  us  that  it  would  be  very  unsafe,  and  lead  to  dangerous 
results  to  allow  such  comparison  to  be  made  and  taken  as  evi- 
donce,  unless,  at  least,  some  proof  was  made  that  the  marks 
had  some  established  characteristics  like  a  handwriting  that 
would  enable  it  to  be  recognized.  A  mere  cross  or  mark  can- 
not be  identified,  and  it  therefore  stands  for  itself  alone." 

In  the  early  period  of  the  English  law  expert  testimony 
was  unknown,  but,  as  the  world  advanced  in  education.  tlie 
courts  commenced  to  avail  themselves  of  the  knowledge  of 
others  pertaining  to  scientific  matters  which  was  not  possessed 
by  ordinary  individuals.  From  this  beginning  expert  tej^ti- 
mony  has  continued  to  grow  in  importance  and  in  use  until 
the  present  timt.     It,  however,  has  met  with  much  criticiiJm 
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on  the  part  of  the  courts,  and  it  has  been  denounced  as  mis- 
leading and  unsatisfactory  in  numerous  cases.     It  is,  however, 
useful  in  a  variety  of  cases  and  within  reasonable  bounds  should 
be  encouraged.     But  we  have  now  reached  a  case  where  it  is 
sought  to  establish  that  mere  marks  made  over  the  signature 
were  not  made  by  the  person  who  wrote  the  signature,  by  the 
opinion  of  an  expert.     This  is  carrying  the  use  of  the  opinions 
of  experts  beyond  any  reported  case  to  which  our  attention  has 
been  called,  and  we  now  think  ^''^  that  the  time  has  comfe  in 
which  a  limitation  shall  be  placed  upon  this  class  of  evidence. 
The  general  rule  which  admits  of  the  proof  of  the  hand- 
writing of  a  party  by  'experts,  who  have  compared  the  writing 
with  other  writings  of  the  person,  is  founded  on  the  reason 
that  in  every  person's  writings  there  is  a  peculiar  prevailing 
characteristic  which  distinguishes  it  from  the  handwritings  of 
every    other    person,  and,    therefore,  an  expert,  by    studying 
characteristics  as  they  appear  in  the  writings  of  the  person, 
may  be  able  to  determine  with  some  degree  of  certainty  as  to 
whether  a  writing    sought    to  be  proved    contains  any  of    the 
characteristics  of  that  of  which  he  has  examined  and  studied. 
But  mere  perpendicular  marks  or  scratches,  used  either  per- 
pendicularly or  horizontally  over  a  signature  for  the  purpose 
of  canceling  it,  do  not  contain  the  characteristics  necessary  in 
the  formation  of  letters  to  enable  an  expert,  or  any  person,  to 
fpeak  with  any  d'egree  of  certainty  with  reference  to  the  iden- 
tity of  the  person  who  made  the  marks. 

In  the  case  before  us  it  is  quite  probable  that  the  signature 
was  canceled  by  the  perpendicular  marks  ten  years  or  there- 
p. bouts  after  the  signature  was  writton.  The  expert  concedes 
this  in  giving  the  age  of  the  ink  marks  over  the  signature,  and 
yet,  looking  at  the  letters  forming  the  signature  made  ten  years 
before,  he  was  allowed  to  gi\'*e  his  opinion  to  the  effect  that  the 
marks  were  not  made  by  the  same  person  who  wrote  the  signa- 
tTire.  This,  we  think,  is  carr\'ing  the  privileges  of  an  Expert  too 
far.  and  that  the  te=timonv  is  too  dancrerous  and  uncertain  to 
be  received  as  evidence  and  considered  by  either  the  court  or 
jury. 

The  judgment  of  the  appollato  division  and  the  d(>cron  nf 
the  surrojrate's  court  should  bo  reversed,  and  the  proreodi ngs 
remitted  to  Westchester  county  for  a  trial  boforo  a  jurv  in  tho 
supreme  court  to  determine  whother  the  will  in  question  was 
revoked  bv  tbo  fostator,  costs  in  all  of  the  courts  to  abide  the 
final  award  of  costs. 
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Parker,  C.  J.,  O'Brien,  Bartlett,  Vann,  Cullen  and  Werner, 
JJ.,  concur. 

Judgment  reversed,  etc. 


Revocation  of  Will.— It  a  will  was  in  the  possession  of  the  testator 
at  the  time  of  his  death,  and  is  found  after  his  death  bearing  upon 
it  evidence  of  such  acts  of  mutilation  or  obliteration  as  are  requisite 
and  suflRcient  to  revoke  it,  ita  condition  will  be  presumed  the  work 
of  the  testator,  done  with  an  intent  to  effect  its  revocation:  See  the 
monographic  note  to  Graham  v.  Burch,  28  Am.  St.  Kep.  351. 

Experts  may  Give  an  Opinion,  founded  upon  a  comparison  of  hand- 
writings, as  to  the  genuineness  of  a  signature:  State  v.  Thompson, 
80  Me.  194,  6  Am.  St.  Rep.  172,  13  Atl.  892;  note  to  Homer  v.  Wal- 
lis,  6  Am.  Dec.  171-173.  But  see  Grant  v.  Harkness,  53  Kan.  405, 
42  Am.  St.  Kep.  297,  36  Pac.  739. 


WEBEE  V.  SUPREME  TENT  OF  THE  KNIGHTS  OF 
MACCABEES  OF  THE  WORLD. 

[172  N.  Y.  490,  65  N.  E.  258.] 

TO  CONSTITUTE  SUICIDE,  the  person  must  be  of  years  of 
discretion  and  of  sound  mind.      (p.  754.) 

LIFE  INSURANCE— Self-destruction.— It  is  an  implied  condi- 
tion of  a  policy  of  life  insurance  that  the  insured  will  not  purposely, 
when  in  sound  mind  take  his  own  life.       (p.   754.) 

BENEFIT  SOCIETY  —  Retrospective  By-law— Suicide.— If  a 
benefit  society  has  insured  a  member  against  unintentional  self-de- 
struction after  one  year,  it  cannot,  by  a  subsequent  amendment  of 
its  by-laws,  provide  that  self-destruction,  while  insane,  within  five 
years  from  the  date  of  the  policy  shall  render  the  policy  void.  (p. 
755.) 

James  L.  Quackenbush,  for  the  appellant. 

George  D.  Forsyth,  for  the  respondent, 

•*»2  PARKER,  C.  J.  The  judgment  in  this  action  awards 
two  thousand  dollars  to  plaintiff,  as  beneficiary  under  a  policy 
of  insurance  issu'ed  to  her  husband  by  defendant,  a  fraternal 
mutual  benefit  society  organized  upon  the  lodge  plan.  The 
defense  interposed  was  that  the  insured  took  his  own  life  and 
henc'e  a  recovery  could  not  be  had,  because  at  the  time  of  his 
death  the  by-laws  and  rules  of  the  order  provided  that  should 
an  insured  commit  suicide  within  five  years  from  the  time  of 
admission  into  the  order,  whether  sane  or  insane,  Ihe  contract 
should  be  void.  At  ihe  time  Webor  joined  tho  order  and  re- 
ceived his  policy  the  rules  of  defendant  and  the  contract  of 
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ineurance  provided  that  the  contract  should  be  void  if  the  party 
conunitted  suicide  within  one  year,  whether  sane  or  insane. 

Before  Weber's  death  defendant  undertook  to  amend  its  by- 
laws and  rul'es  so  as  to  extend  the  time  from  one  year  to  five 
within  which  self-destruction,  whether  the  result  of  an  insane 
act  or  an  intentional  one,  should  operate  to  destroy  the  policy, 
and  it  insists  the  amendment  was  legally  accomplished,  and  that 
the  self-destruction  of  the  insured  within  the  five  years,  althougli 
an  insane  act,  operated  to  deprive  this  plaintiff  of  all  right  of 
recovery.  Plaintiff  challenge  the  alleged  amendment  and  in- 
sists that  it  was  not  legally  accomplished,  and  hence  is  not 
available  as  a  defense.  But  the  disposition  which  we  deem  it 
necessary  to  make  of  this  appeal  renders  it  unnecessary  to  pass 
upon  that  question,  and  hence  we  shall  assume,  without  decid- 
ing, that  defendant  took  all  the  steps  necessary  to  bring  about 
this  changtj  in  its  laws. 

This  brings  us  directly  to  the  question  whether  defendant 
had  the  power,  by  amendment  long  subsequent  to  the  taking 
out  of  the  policy  by  its  member,  to  d'eprive  his  beneficiary  of 
all  rights  under  the  policy  in  the  event  of  unintentional  self- 
destruction  on  the  part  of  the  insured,  for  in  the  eyfe  of  the 
law  the  taking  of  life  by  an  insane  person,  whether  it  be  his 
own  or  that  of  some  other  person,  is  not  an  act  for  which  he 
is  responsible.  In  the  Century  Dictionary  a  suicide  is  defined 
to  be:  "One  who  commits  suicide;  at  common  law,  one  who, 
being  of  the  years  of  discretion  and  sound  mind,  destroys  him- 
self." *®^  And  the  act  itself  is  defined  to  be,  "designedly  de- 
stroying one's  own  life.  'To  constitute  suicide  at  common  law 
the  person  must  be  of  years  of  discretion  and  of  sound  mind.'  "^ 
This  distinction  was  evidently  in  the  minds  of  the  draftsmen 
of  the  rules  of  the  defendant,  for  thoy  provided  that  m'embers 
who  should  commit  suicide  within  one  year  from  the  time  of 
their  admission,  whether  sane  or  insane,  should  not  s'ecure  to 
others  any  benefits  from  the  membership.  It  was  entirely 
competent  of  course  for  defendant  to  provide  in  the  contract 
between  it  and  its  members  that  there  should  be  no  recovery 
in  the  event  that  within  a  given  period  the  insured  should 
take  his  own  life  although  insane,  and  it  could  as  well  have 
provided  that  the  effect  of  a  death  by  consumption  should  be 
to  avoid  the  policy  and  deprive  it  of  all  force,  and  the  samo 
ronld  be  said  of  typhoid  fever  or  any  other  disease;  but  it 
did  not  see  fit  to  inclnde  anv  of  those  disonsop  not  even  unin- 
tlTh'onal  sclf-destrnetion  aftor  a  period  of  one  voar. 

The  nuory,  therefore,  is  whether  one  who  hns  bonome  a  mem- 
ber of  this  order  and  entered  into  a  contract  with  it  may  be 
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deprived  of  rights  under  it  by  a  subsequent  amendment  of  the 
by-laws  providing  that  unintentional  self-destruction  shall  avoid 
the  policy.  It  needs  no  amendment  to  the  by-lawB  to  accom- 
plish that  result  where  a  person  of  sound  mind  deliberately 
takes  his  own  life,  for  in  such  case,  as  the  supreme  court  of  the 
United  States  held  in  Kitter  v.  Mutual  Life  Ins.  Co.,  169  U.  S. 
139,  18  Sup.  Ct.  Rep,  300,  it  is  an  implied  condition  of  a  policy 
that  the  insured  will  not  purposely  when  in  sound  mind  take 
his  own  life,  but  will  leave  tlie  event  of  his  death  to  depend  upon 
some  cause  other  than  deliberate,  willful  self-destruction.  So 
if  the  proof  were  that  this  defendant  while  of  sound  mind  in- 
tentionally took  his  own  life,  there  could  be  no  recovery,  al- 
though the  policy  were  silent  upon  the  subject.  But  unin- 
tentional self-destruction,  whether  due  to  insanity  or  accident, 
after  the  lapse  of  a  year  from  the  making  of  the  contract,  was 
as  rnw.h  insured  against  as  death  from  typhoid  fever  or  con- 
sumption, and  an  amendment  to  its  by-laws  providing  that  the 
death  of  an  existing  member  from  any  of  these  causes  *'*^ 
sliould  render  the  policy  void  would  deprive  the  party  of  vested 
contract  rights.  An  amendment  which  effects  such  a  result, 
we  have  recently  held,  may  not  be  made  because  it  is  an  un- 
reasonable amendment  destroying  contract  rights  instead  of 
regulating  the  administration  of  the  corporation  and  its  mem- 
bership within  reasonable  bounds:  Parish  v.  New  York  Produce 
Exchange,  169  N.  Y.  34,  61  N.  E.  977. 

The  division  line  between  proper  and  improper  amendments 
and  the  authorities  bearing  thereon  were  sufficiently  considered 
in  that  case.  In  this  one  it  suffices  in  conclusion  to  say  that 
this  defendant  cannot,  by  amendment  to  its  rules,  deprive  per- 
sons already  insured  or  their  beneficiaries  of  their  rights  under 
contracts  of  insurance  in  the  event  that  death  shall  ensue  from 
specified  causes  necessarily  insured  against  by  the  original  con- 
tract. This  contract  insured  Weber  against  unintentional  self- 
destruction  after  one  year,  and  defendant  had  not  the  power  to 
take  away  the  riglit  thus  secured  without  his  consent.  As 
against  him  and  the  beneficiary  under  his  contract,  therefore, 
that  part  of  the  amendment  which  provided  in  effect  tliat  self- 
destruction  while  insane  within  five  years  from  the  date  of  the 
policy  should  render  the  policy  void,  was  unreasonable  and  in- 
effectual. 

The  judgment  should  be  affirmed,  with  costs. 

Gray,  O'Brien,  Bartlett,  Martin  and  Vann,  J  J.,  concur. 

Haight,  J.,  not  voting. 

Judgment  affirmed. 
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A  Benefit  Society  may  provide  in  its  by-laws  that  it  shall  not  be 
liable*  for  benefits  in  the  nature  of  life  insurance  on  the  death  of  a 
member  by  suicide,  but  it  cannot  do  so  by  a  subsequent  by-law  to 
which  tlie  insured  does  not  assent:  See  Chambers  v.  Knights  of  Mac- 
cabees, 200  Pa,  St.  244,  86  Am.  St.  Eep.  716,  49  Atl.  784;  monographic 
note  to  Supreme  Conclave  etc.  v.  Miles,  84  Am.  St.  Kep.  539-555. 
See  the  monographic  note  to  Strauss  v.  Mutual  Reserve  etc.  Assn., 
83  Am.  St.  Rep.  706-720,  on  the  effect  of  changes  in  the  by-laws  of 
benefit  societies  as  again&t  pre-existing  members. 


CONNECTICUT   TRUST   AND    SAFE    DEPOSIT   COM- 
PANY V.  WE  AD. 

[172  N.  Y.  497,  65  N.  E.  261.] 

LIMITATIONS— Acknowledgment  or  New  Promise— A  letter 
from  the  indorser  of  a  note  to  the  holder,  stating  his  inability  to  pay 
it,  but  expressing  a  readiness  to  buy  it  if  the  holder  will  name  some 
small  sum,  does  not  remove  the  bar  of  the  statute  of  limitations, 
(p.  757.) 

LIMITATIONS— Nonresidents.— Casual  Temporary  Visits  of 
a  nonresident  to  this  state  do  not  break  the  continuity  of  his  absence 
so  as  to  entitle  him  to  the  benefit  of  the  statute  of  limitations,  (p. 
759.) 

LIMITATIONS  —  Absence  and  Nonresidence.  —  There  is  a 
marked  difference  between  the  status  of  an  absent  resident  and  that 
of  a  nonresident,  and  the  ability  of  a  creditor  to  pursue  them.  (p. 
760.) 

George  H.  Yeaman  and  Edward  M.  Bassett,  for  the  appel- 
lant. 

Robert  K.  Waller,  for  the  respondents. 

-*»'•♦  CULLEN,  J.  The  action  was  brouglit  in  April,  1900, 
against  the  two  defendants  as  indorsers  of  a  promissory  note 
which  matured  February  14,  1890.  Both  defenrlants  pleaded 
tlie  statute  of  limitations.  The  defendant  Charles  K.  Wead 
was  a  resident  of  the  state  at  the  time  the  cause  of  action  ac- 
crued, and  remained  such  until  the  commencement  of  the  ac- 
tion. The  plaintiff  souglit  to  avoid  tlie  bar  of  the  sbxtute  by 
proof  of  the  receipt  of  the  following  letter: 

^'251  Pat^^nt  Office. 
"Wa.=;lnn!iton.  D.  C,  Dec.  27,  ^97. 
'Tonn.  Trust  &  S.  D.  Co.,  Hnrtford,  Conn. 
''Mr.  M.  H.  WTiapies.  Pt. : 

"Df^r  Sir:  Several  years  ago  when  the  TTartford  Dynamic 
Co.  went  into  insolvency  you  hr-ld  a  partly  pflid  note  of  the 
company  indorsed  by  me  and  T..  C.  Wead.  I  am  not  yet  able 
to  take  "up  the  note,  and  have  no  definite  prospect  of  being  able 
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to  do  80  for  a  long  time  to  come;  but  if  you  are  disposed  to 
name  some  smaJl  sum  that  you  will  take  for  the  note  I  shall  be 
^ad  if  I  can  do  so  in  justice  to  other  interests  to  buy  it. 
"Very  truly  yours, 

"CHAKLES  K.  WEAD." 

*****^  The  learned  trial  court  held  that  this  letkT  was  a  suffi- 
cient knowledgmcnt  or  promise  within  section  395  of  the  Code 
of  Civil  Procedure,  and  directed  a  verdict  for  the  plaintijl 
against  this  defendant.  The  appellate  division,  by  a  divided 
court,  held  the  letter  insviflicient  for  the  purpose,  and  orderwl 
a  new  trial.  From  that  order  the  plaintiff  has  appealed  to  this 
court,  giving  the  necessary  stipulation. 

We  agree  with  the  view  of  the  majority  of  the  appellate  di- 
vision. At  the  time  the  defendant  wrote  the  letter  to  the 
plaintiff  the  claim  was  outlawed  by  the  lapse  of  time.  "The 
rule  with  us  is,  that  to  revive  a  demand  thus  barred,  there  must 
be  an  express  promise  to  pay,  either  absolute  or  conditional,  or 
an  acknowledgment  of  the  debt  as  subsisting,  made  under 
such  circumstances  that  such  a  promise  may  be  fairly  implied" : 
Wakeman  v.  Sherman,  9  N.  Y.  85.  "It  seems  to  be  the  gen- 
eral doctrine  that  the  writing,  in  order  to  constitute  an  acknowl- 
edgment, must  recognize  an  existing  debt,  and  that  it  should 
contain  nothing  inconsistent  with  an  intention  on  the  part 
of  the  debtor  to  pay  it":  Manchester  v.  Braedner,  107  N.  Y. 
346,  1  Am.  St.  Eep."  829,  14  K  E.  405,  Tested  by  these  rules 
the  letter  plainly  contains  no  promise  to  pay  the  note,  nor  does 
it  seem  to  us  to  be  the  acknowledgment  of  an  existing  debt.  At 
most  it  is  an  admission  that  at  one  time  there  existed  a  liability 
from  the  defendant  to  the  plaintiff.  But  this  liability  was 
then  barred  by  tlie  lapse  of  time.  There  is  no  promise  to  pay 
the  claim,  but,  on  the  contrary,  an  assertion  that  the  writer 
was  not  then  able  to  take  up  the  note,  and  that  he  had  no 
prospect  of  being  able  to  do  so.  He  then  made  a  qualified  offer 
to  buy  the  note  if  the  holder  was  willing  to  sell  it  for  some 
small  sum,  and  he,  the  debtor,  could  do  so  in  justice  to  other 
interests.  A  comparison  of  the  letter  in  this  case  wit1i  that 
found  in  Tebo  v.  Robinson,  100  N.  Y.  27,  2  N.  E.  383.  will 
show  how  far  the  instrument  now  before  us  falls  short  of  tlio 
one  on  which  the  action  in  the  case  cited  was  brought.  \>t 
there  it  was  held  that  the  promise  of  the  defendant  was  coiidi- 
tional. 

The  question  presented  by  the  nnnrosidence  of  the  defendant 
Leslie  C.  Wead  is  not  free  from  doubt.  In  April,  1890,  ^"» 
he  left  Malone  in  this  state  and  took  up  his  residence  in  Massa- 
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chusetts,  where   he  has    since   resided.     During   this   time   he 
made  a  number  of  brief  visits  either  to  the  city  of  New  York 
or  to  his  former  residence.     The  statutory  provisions  as  to  the 
exceptions  from  the  bar  of  the  statute  caused  by  nonresidence 
or  depari;ure  from  the  state  have  been  the  subject  of  a  number 
of  alterations,  at  times  in  substance,  and  at  other  times  merely 
in  form.     Section  401  of  the  Code  of  Civil  Procedure  before 
the  amendment  in  1888  read:  "If,  when  the  cause  of  action 
accrues  against  a  person,  he  is  without  the  state,  the  action  may 
be  commenced  within  the  time  limited  therefor,  after  his  return 
into  the  state.     If,  after  a  cause  of  action  has  accrued  against 
a  person,  he  departs  from  and  resides  without  the  state,  or  re- 
mains continuously  absent  therefrom  for  the  space  of  one  year 
or  more,  the  time  of  his  absence  is  not  a  part  of  the  time  limited 
for  the  commencement  of  the  action.     But  this  section  does  not 
apply,  while  a  designation,  made  as  prescribed  in  section  430, 
or  in  subdivision  2  of  section  432,  of  this  act,  remains  in  force." 
In  1888,  however,  the  section  was  changed  so  that  it  thereafter 
read  "departs  from  and  resides  without  the  state  and  remains 
continuously  absent  therefrom,"  instead  of  "or  remains  continu- 
ously absent  therefrom,''     After  this  amendment  it  was  held 
by  this  court  in  Hart  v.  Kip,  148  N.  Y.  306,  42  N.  E.  712,  that 
to  effect  a  suspension  of  the  statute  there  must  be  both  resi- 
dence without  the  state  and  the  party  must  be  continuously 
absent  therefrom  for  one  year  or  more.     So  it  was  decided  that 
the  statute  ran  in  favor  of  a  defendant  who  was  absent  from  the 
state  for  more  than  a  year,  but  continued  to  be  a  resident.     But 
that  decision  does  not  dispose  of  the  present  case.     It  does  not 
determine  the  interpretation  to  be  given  to  the  term  "absence." 
It  must  be  borne  in  mind  that  before  the  amendment  of  the  sec- 
tion this  provision  dealt  with  two  different  cases,  one  that  of  a 
defendant  who  miglit  become  a  nonresident,  the  other  a  defend- 
ant, who,  remaining  a  resident,  miglit  absent  himself  from  the 
state  for  more  than  a  year.     When  the  section  prescribed  that 
the  time  of  the  defendant's  "absence"   sliould  not  be  part  of 
the  ^*^'^  time  limited  for  the  commencement  of  the  action,  such 
absence  included  two  different  conditions,  physical  aksence  in 
the  case  of  a  resident,  and  residence  without  the  state  in  the 
case  of  a  nonresident.     I'nder  a  number  of  cases  decided,  it  is 
true,  not  under  tlie  present  code,  but  under  earlier  statutory  en- 
aeinionts  of  similar  character,  it  was  clearly  settled  l)y  autliority 
that  to  set  the  statute  running  in  the  case  of  an  absent  debtor 
liis  return  to  the  state  must  he  ".-o  public,  and  undir  sueli  cir- 
cumstances, as  to  give  the  creditor  an  opportunity,  by  the  use 
of  ordinary  diligence  and  due  means,  of  arresting  the  debtor" 
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(Towler  V.  Hunt,  10  Johns.  464),  and  that  succo^ssive  absencea 
could  be  accumulated  and  the  aggregate  deducted  from  the  stat- 
utory period:  Burrouglis  v.  Bloomer,  5  Denio,  532;  Ford  v. 
Babcock,  2  Sand.  518;  Cole  v.  Jessup,  10  N.  Y.  9G.  Bur- 
rouglis V.  Bloomer,  5  Denio,  532,  went  further,  and  it  was  there 
lieid :  "The  expressions  'and  reside  out  of  the  state'  and  'the 
time  of  his  absence'  have  tlie  same  meaning;  they  are  correlative 
expressions.  So  that  while  the  defendant  in  this  case  resided 
out  of  it,  he  was  absent  from  the  state,  and  accordingly,  until 
he  again  became  a  resident  of  the  state,  the  suspension  of  the 
operation  of  the  statute  continued."  The  case  was  cited  with  ap- 
proval in  Code  v.  Jessup,  10  X.  Y.  96,  but  as  authority  for  other 
})ropositions  than  the  one  which  I  have  excerpted  from  the  opin- 
ion. The  doctrine  quoted,  however,  was  followed  by  the  su- 
preme court  in  the  case  of  ]\rcCord  v.  Wodhidl,  27  How.  Pr.  54, 
and  Bassett  v.  Bas.-ett,  55  Barb.  505.  In  each  of  these  cases 
the  defendant  was  a  resident  of  New  Jersey,  doing  business  in 
the  city  of  New  York  and  attending  there  on  secular  days.  It 
was  held  that  the  statute  did  not  run  in  his  favor.  I  have 
found  no  subsequent  case  holding  a  contrary  rule.  The  ques- 
tion came  before  tMs  court  in  Bennett  v.  Cook,  43  N.  Y.  537, 
3  Am.  Rep.  727,  which  was  also  the  case  of  a  resident  of  New 
Jersey,  doing  business  in  the  city  of  New  York,  and  present 
there  during  business  hours.  It  was  not,  however,  determined, 
for  the  court  said  that  on  no  theory  could  the  plaintiff  claim  a 
presence  in  the  state  of  more  than  ten  hours  out  of  the  twenty- 
four,  the  aggregation  ^"'*  of  which  would  fall  far  short  of  the 
period  requisite  to  bar  the  claim.  Engel  v.  Fischer,  102  N.  Y. 
400,  55  Am.  Kep.  818,  7  N.  E.  300,  does  not  bear  on  the  ques- 
tion. There  the  defendant  continuously  resided  within  the 
state,  though  under  a  fictitious  name.  It  seems,  therefore, 
that  at  the  time  of  the  amendment  of  1888,  nonresidence  was 
a].)sence  within  the  meaning  of  the  statute.  The  change  of  the 
statute  by  eliminating  from  the  exception  tlie  case  of  a  resident 
of  the  state  does  not  require  or  justify  giving  a  different  con- 
struction to  the  term  "absence"  when  applied  to  a  nonresidc^it 
from  that  which  was  formerly  attributed  to  it.  By  the  substi- 
tution of  the  word  "and"  for  "or"  it  became  thereafter  neces- 
sary to  bring  a  nonresident  within  the  exception  of  tlie  statute 
that  he  should  be  continuously  absent  for  a  year  or  more;  that 
is  to  say,  a  nonresidence  for  less  than  a  year  continuously  would 
be  insufficient  for  the  ]nirpos(\  But  it  did  not  alter  the  rule 
that  noiiresideiiee  is  abs  n'(\  and  that  casual  visits  to  the  state 
do  not  destroy  t'-c  enntiiurlv  of  tlie  abs  nee  In  Bassett  v.  Bas- 
sett, 55  Barb.  50-"),  it  was  ^a!d:  ''The  obj  ct  of  the  exception  ia 
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to  give  the  plaintiff  the  whole  of  six  years'  residence  within  the 
state  to  commence  his  action,  lie  is  not  obliged  to  follow  the 
debtor  into  another  state;  nor  is  he  called  upon  to  watch  him 
and  ascertain  whether  he  comes  into  the  state  for  a  temporary 
purpose,  so  long  as  his  residence  is  elsewhere."  We  think  this 
statement  is  still  correct.  Wliether  the  statute  runs  in  favor 
of  a  nonresident  defendant  with  a  place  of  business  in  this  state 
and  daily  present  there  during  business  hours  it  is  unneeesary 
to  determine,  but  we  hold  that  the  casual  temporary  visits  of  a 
nonresident  to  this  state  do  not  break  the  continuity  of  his  ab- 
sence under  the  section  of  the  code  so  as  to  entitle  him  to  the 
benefit  of  the  statute.  The  difference  between  the  status  of  an 
absent  resident  and  that  of  a  nonresident,  and  the  ability  of  a 
creditor  to  pursue  them,  is  marked.  The  former,  owing  alle- 
giance to  the  state  and  subject  to  its  laws,  can  be  reached  by 
its  process,  even  though  it  be  not  personally  served  upon  him 
(Hunt  V.  Hunt,  72  N.  Y.  217,  28  Am.  Rep.  129),  while  the 
state  has  no  power  to  render  a  personal  judgment  against  a  non- 
resident °'^'*  unless  he  be  served  with  process  within  the  strife. 
and  by  the  Code  (section  1217)  no  judgment  of  any  kind  can 
be  entered  against  a  nonresident  served  by  publication  unless 
the  plaintiff  has  succeeded  in  attaching  property. 

The  order  of  the  appellate  division  granting  a  new  trial  to 
the  defendant  Charles  K.  Wead  should  be  affirmed  and  judg- 
ment absolute  rendered  for  that  defendant,  under  the  plaintift"'s 
stipulation,  with  costs.  The  judgments  of  the  appellate  divi- 
sion and  of  the  trial  term  in  favor  of  the  defendant  Leslie  C. 
Wead  should  be  reversed  and  a  new  trial  granted,  costs  to  abide 
the  event 

Parker,  C.  J.,  Gray,  Bartlett,  Martin  and  Werner,  JJ.,  con- 
cur. 

Haight,  J.,  absent. 

Ordered  accordingly. 


Lijnitations. — A  promise  or  acknowledgment  relied  upon  to  take  a 
contract  out  of  the  statute  of  limitations  must  be  a  direct,  distinct, 
unqualified,  and  unconditional  admission  of  the  debt,  which  the  party 
is  liable  and  willing  to  pay:  Pierce  v.  Merrill,  128  Cal.  473,  79  Am. 
St.  Rep.  63,  61  Pac.  67.  A  conditional  promise  to  pay  is  not  sufficient: 
Halladay  v.  Weeks,  127  Mich.  363,  89  Am.  St.  Eep.  478,  86  N.  W. 
799.  As  to  the  effect  on  the  running  of  the  statute  of  temporary 
visits  to  the  state  of  an  absentee  or  nonresident,  see  Powell  v. 
Koehler,  52  Ohio  St,  103,  49  Am.  St.  Rep.  705,  39  N.  E.  195;  Wilson 
y.  Daggett,  88  Tex.  375,  53  Am.  St.  Rep.  766.  31  S.  W.  618;  Weille 
V.  Levy,  74  Miss.  34,  60  Am,  St.  Eep.  500,  20  South.  3. 
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VOUGHT  V.  EASTERN  BUILDING  AND  LOAN  ASSO- 
CIATION. 

[172  N.  Y.  508,  65  N.  E.  496.] 

BUILDING  AND  LOAN  ASSOCIATION.— Wlier«  the  Certifi- 
cates of  stock  issued  by  a  building  and  loan  association  provide  that 
the  terms,  conditions,  and  by-laws  printed  on  the  front  and  back 
thereof  are  made  a  part  of  the  contract,  they  constitute,  taken  to- 
fjether,  the  agreement  between  the  parties  and  the  standard  by  whii'h 
their  rights  and  liabilities  are  to  be  deterniined.      (p.  762.) 

BUILDING  AND  LOAN  ASSOCIATION.— An  Absolute  Prom- 
ise by  a  building  and  loan  association  to  pay  the  amount  named  in 
a  certificate  of  stock,  at  its  maturity,  is  not  modified  by  other  pro- 
visions of  the  contract  that  shareholders  shall  pay  a  certain  monthly 
amount  on  each  share  until  it  matures,  or  is  withdrawn,  and  a  certain 
monthly  installment  on  each  share  until  fully  paid,  that  the  amount 
to  be  due  the  owners  of  shares  shall  be  one  hundred  dollars  per 
share,  that  at  stated  periods  the  profits  shall  be  apportioned  among 
the  shares,  and  that' no  money  can  be  drawn  from  the  loan  fund  for 
any  other  purpose  than  to  make  loans  and  to  pay  withdrawing  share- 
hoiders.      (p.  763.) 

BUILDING  AND  LOAN  ASSOCIATION.— The  Term  "With- 
drawing Shareholders,"  in  a  provision  of  the  contract  with  a  build- 
ing and  loan  association  that  no  money  can  be  drawn  from  the  loan 
fund  for  any  other  purpose  except  to  make  loans  and  to  pay  with- 
drawing shareholders,  means  not  only  shareholders  who  may  with- 
draw before  the  maturity  of  their  certificates,  but  also  those  who 
shall  withdraw  at  that  time  or  afterward,      (p.   764.) 

BUILDING  AND  LOAN  ASSOCIATION.— If  There  is  Any 
Uncertainty  or  Ambiguity  in  a  contract  made  by  a  building  and  loan 
association  with  a  shareholder,  it  should  be  resolved  in  favor  of  the 
latter,      (p.    765.) 

BUILDING  AND  LOAN  ASSOCIATION.— In  an  Action  by  a 
Shareholder  against  a  building  and  loan  association  to  recover  the 
amount  of  a  certificate,  his  failure  to  introduce  in  evidence  his  ap- 
plication for  membership  will  not  prevent  a  recovery,  if  it  was  not 
a  part  of  the  contract,  but  preceded  it,  and  was  only  mentioned  as 
a  part  of  the  consideration  therefor,      (p.  767.) 

A  CORPORATION  Cannot  Avail  Itself  of  the  Defense  of 
Ultra  Vires  when  the  contract  has  been,  in  good  faith,  fully  per- 
formed by  the  other  party,  and  the  corporation  has  had  the  benefit 
of  the  performance  of  the  contract,      (p.  767.) 

Charles  S.  Kent,  for  the  appellant. 

Daniel  A.  Pierce,  for  the  respondent. 

**"  MARTIN,  J.  This  action  was  to  recover  one  thousand 
dollars,  the  par  or  matiirity  value  of  ten  shares  of  stock  issued 
by  the  defendant,  five  shares  to  the  plaintiff  and  five  shares 
that  were  assigned  to  her  which  were  originally  issued  to  one 
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H.  E.  Newton.  The  contract  or  ca-tiflcates  of  shares  made 
and  issued  hy  the  defendant  to  the  plaintilt'  and  her  assignor 
constituted  them  sharehohlers,  and  provided  that  in  consider- 
ation of  the  membership  fee  of  one  dollar  upon  each  share,  to- 
gether with  the  agreements  and  statements  contained  in  the  ap- 
phcation  for  membership  in  the  association,  and  full  compli- 
ance with  the  terms,  conditions  and  by-laws  printed  on  the 
front  and  back  of  each  certificate,  the  defendant  would  pay 
to  such  shareholder,  or  his  or  her  executors,  administrators,  or 
assigns,  the  sum  of  one  hundred  dollars  for  each  of  said  shares 
at  the  end  of  seventy-eight  months  from  the  date  thereof. 

^^^  Indorsed  upon  each  of  these  certificates  was  the  name  of 
the  shareholder,  his  residence,  and  a  statement  that  the  monthly 
installments  were  three  dollars  and  seventy-five  cents.  In- 
dorsed upon  the  certificate  issued  to  the  plaintiff  was,  "Date 
of  issue  December  1,  1891.  Maturity,  June  1,  1898,"  while 
upon  the  certificate  originally  issued  to  Newton  and  transferred 
to  the  plaintiff  was  indorsed,  "Date  of  issue  Octoher  1,  1890. 
Ma.turity,  April  1,  1897."  The  terms  and  conditions  referred 
to  provided,  in  considerable  detail,  for  the  withdrawal  of  shares 
by  a  shareholder  before  the  period  of  maturity,  tlie  time  and 
method  of  such  withdrawal,  and  the  terms  upon  which  it  might 
be  made. 

As  the  defendant  is  a  going  association,  and  the  questions 
here  presented  do  not  arise  upon  its  insolvency  or  dissolution, 
it  is  perhaps  doubtful  if  the  articles  of  association  are  to  be 
regarded  as  a  part  of  the  contract  between  the  parties.  Yet, 
in  the  consideration  of  this  case,  we  shall  treat  them  as  mate- 
rial in  determining  the  character  and  effect  of  the  agreement 
and  the  rights  of  the  parties  under  it.  The  certificates  issued 
provide  that  the  terms,  conditions  and  by-laws  printed  on  the 
front  and  back  thereof  are  made  a  part  of  the  contract,  and, 
hence,  taken  together,  they  constitute  the  agreement  bet\ve(>n 
the  parties  and  the  standard  by  which  their  rights  and  liabili- 
ties are  to  be  determined:  People  v.  Life  etc.  Assn..  150  N.  Y. 
94,  108,  45  N.  E.  8;  Matter  of  Equitable  etc.  Assn.,  131  N, 
Y.  354,  369,  30  N.  E.  114. 

At  the  threshold  of  this  investigation  we  find  an  absolute 
and  unqualified  promise  upon  the  part  of  the  defendant  to  pay 
to  each  of  the  holders  of  the  stock  owned  by  the  plaintiff  the 
sum  of  one  hundred  dollars  for  each  share  at  the  end  of  seventy- 
eight  months  from  the  date  of  the  certificate,  and  also  an  in- 
dorsement thereon  of  the  actual  time  when  the  shares  were 
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to  mature.  Therefore,  as  that  time  had  expired  and  the  re- 
quired payments  had  been  made,  it  is  manifest  that  the  plain- 
tiff was  entitled  to  recover,  unless  there  is  some  other  part  of 
the  contract  which  modifies  or  changes  that  provision. 

It  is  contended  by  the  respondent  that  snch  a  change  is  **'" 
WTOuglit  by  tlie  other  provisions  contained  in  the  terms,  con- 
ditions, by-laws  and  articles  of  association,  and  that  this  agree- 
ment to  pay  at  the  expiration  of  seventy-eight  months  must, 
in  the  light  of  such  provisions,  be  read  and  construed  as  ar 
estimated,  and  not  an  actual,  time  of  payment.  Its  conten- 
tion is  that  the  provisions  of  paragraph  1  of  the  terms  and 
conditions  printed  upon  the  certificate,  which  provide  that  the 
shareholder  shall  pay  seventy-five  cents  a  month  on  each  share 
until  the  share  matures  or  is  withdrawn;  section  14  of  article 
14  of  the  by-laws,  stating  that  all  shareholders  shall  pay  a 
monthly  installment  of  seventy-five  cents  on  each  share,  until 
the  same  shall  be  fully  paid ;  the  fifteenth  paragraph  of  the  ar- 
ticles of  association,  which  declares  that  the  amount  to  be  paid 
to  the  owners  of  shares  at  maturity  shall  be  one  hundred  dol- 
lars per  share;  the  sixth  paragraph  of  the  terms  and  condi- 
tions, which  provides  that  at  stated  periods  the  profits  arising 
from  interest,  premiums,  fines  and  other  sources  shall  be  appor- 
tioned among  the  shares  in  good  standing,  and  article  11  of 
the  by-laws,  which  declares  that  no  money  can  be  drawn  from 
the  loan  fund  for  any  other  purpose  than  the  making  of  loans 
on  security  and  to  pay  amounts  due  withdrawing  shareholders, 
when  given  tlieir  obvious  meaning,  effect  an  utter  alteration  of 
the  provision  by  which  the  defendant  agreed  to  pay  the  plain- 
tiff one  hundred  dollars  upon  each  share  at  the  expiration  of 
the  term  actually  d&signated.  If  such  change  or  modification 
is  wrought  it  c<in  only  be  upon  the  ground  that  the  provisions 
of  the  contract  relied  upon  by  the  defendant  are  inconsistent 
•with  its  promise  to  pay  at  the  time  named,  and  clearly  show 
that  the  intention  of  the  parties  was  tliat  such  payment  should 
be  made  only  in  the  event  that  upon  the  shares  owned  by  the 
plaintiff  there  had  been  paid  a  sum  which,  together  with  tlio 
profits  apportioned  to  them,  would  amount  to  the  face  of  tlie 
shares.  In  other  words,  the  defendant's  contention  is  tliat 
tho.-e  provisions  were  sufficient  to  change  an  absolute  promise 
to  {jay  into  a  conditional  one  dependent  upon  tlie  success  of  its 
enterprise.  We  find  nothing  in  these  provisions  wliich  wouUI 
**"*  justify  anv  such  conclusion.  The  provision  in  paragraph 
1  that  the  plaintiff  should  pay  until  the  sliare  is  paid  or  with- 
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drawn  is  entirely  consistent  with  the  agreement  for  absolute 
payment  for  the  shares  by  the  defendant  at  the  time  named,  as 
by  its  contract  it  agreed  that  the  plaintiff's  shares  should  ma- 
ture at  that  time.  The  provision  of  section  14,  article  14,  of 
the  by-laws  obviously  refers  to  the  agreement  in  the  certificarc 
by  which  such  payments  were  to  he  continued  for  seventy-ei^ht 
months,  and  when  payments  had  been  made  for  that  period 
clearly  the  shares  became  fully  paid.  The  same  may  be  s^aid 
as  to  the  fifteenth  paragraph  of  the  articles  of  association, 
which  declares  that  the  amount  to  be  paid  to  the  owner.-  of 
the  shares  at  maturity  shall  be  one  hundred  dollars  per  share. 
Where  shares  are  to  be  paid  for  by  paying  the  sum  of  seventv- 
five  cents  monthly  upon  each  for  the  period  of  seventy-ei^lit 
months,  and  such  payments  have  been  made,  it  is  extremely 
difficult  to  discover  any  theory  upon  which  it  can  be  properlv 
held  that  such  shares  have  not  been  fully  paid  and  matured. 
Nor  do  we  see  how  the  provision  for  apportioning  profits  amonn- 
the  shares  in  any  way  relieved  the  defimdant  from  or  modified 
its  promise  to  pay  at  the  time  named. 

But  it  is  further  contended  by  the  respondent  that  inasinueh 
as  it  is  provided  by  article  11  of  the  by-laws  that  no  money 
can  be  drawn  from  the  loan  fund  for  any  other  purpose  excej't 
making  loans  on  security  and  to  pay  amounts  due  withdraw! UiZ 
shareholders,  the  defendant  had  no  authority  to  pay  this  claim 
because  the  loan  fund  was  the  only  one  from  which  such  ]iav- 
ments  could  be  made.  If  that  be  true,  and  the  plaintiff  is  not 
to  be  regarded  as  a  withdrawing  shareholder,  we  are  unable  to 
see  how  it  could  pay  the  plaintiff's  claim,  even  if  she  had  al- 
ready paid  more  than  the  face  thereof,  as  all  the  receipt-  of 
the  association  are  divided  into  two  classes,  the  loan  fund  and 
the  expense  fund.  The  latter  is  dedicated  to,  and  employed  in, 
paying  the  current  expenses  of  the  association,  and  the  loan 
fund  contains  all  the  money  received  which  does  not  go  inir> 
the  expense  fund  as  therein  provided.  Hence,  there  never 
could  be  any  fund  from  which  such  certificates  could  be  pnid.  if 
'**'*  the  contention  of  the  respondent  is  correct.  We  think  it 
is  not.  We  are  of  tlie  opinion  that  the  term  "withdraw  in:: 
shareholders'-'  in  that  connection  means  not  only  sharehold^Ts 
who  may  withdraw  before  the  maturity  of  their  certificates,  hut 
also  those  who  shall  withdraw  at  that  time  or  afterward.  Any 
other  construction  would  result  only  in  al)surdity,  and  anv 
interpretation   which   would    t^roduce   such   a   result   should,   if 
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possible,  be  avoided.  Moreover,  if  the  provisions  relied  upon 
to  modify  or  change  the  absolute  promise  of  the  defendant  to 
pay  at  the  expiration  of  seventy-eight  months  are  at  all  incon- 
sistent with  that  provision,  still  the  promise  ought  not  to  be 
changed  or  modified  by  any  provision  of  the  contract  which  is 
loss  definite  and  certain  than  the  promise  itself.  As  the  con- 
tract was  prepared  by  the  defendant,  if  there  is  any  uncertainty 
or  ambiguity  as  to  its  meaning,  it  should  be  resolved  in  favor 
of  the  plaintiff.  The  defendant  is  responsible  for  it,  as  the 
language  is  wholly  its  own:  Gillet  v.  Bank  of  America,  160  N. 
Y.  549,  554,  55  N.  E.  292. 

It  is  also  j)ertinent  to  inquire  what  object  the  plaintiff  or 
her  assignor  could  possihly  have  had  in  purchasing  stock,  if 
she  or  he  was  to  pay  tlie  full  amount  in  cash,  and  then  at  the 
end  of  eleven  years  receive  without  interest  only  the  principal 
whicli  had  been  thus  paid.  Obviously,  the  inducement  to  make 
such  purchase  was  that  the  plaintiff  and  her  assignor  were  to 
obtain  a  profit  by  thus  investing  their  money,  as  one  of  the 
avowed  objects  of  the  association  was  to  afford  its  members  a 
safe  and  profitable  investment  of  their  savings.  When  we  look 
at  the  terms,  conditions,  by-laws  and  articles  of  association  we 
find,  among  other  things,  that  a  withdrawing  member  is  to  re- 
ceive six  per  cent  upon  his  investment  after  six  months  and 
up  to  two  yea.rs,  the  third  year  seven  per  cent,  and  after  that 
imtil  maturity  eight  per  cent,  and  that  the  association  may 
also  mature  any  certificate  after  one  year  and  issue  a  paid-up 
certificate  payable  at  maturity,  with  interest  at  six  per  cent. 
If  may  also  cancel  any  unpledged  certificate,  by  lot,  upon  the 
y^flvment  to  the  owner  of  the  amount  of  the  installments  paid 
thereon,  together  with  eiglit  '^^*^  per  cent  per  annum  as  added 
dividend.  Again,  it  may  issue  paid-up  stock  at  the  price  of 
fifty  dollars  per  share,  payable  on  the  date  of  issue,  in  which 
case,  after  the  expiration  of  the  time  when  it  is  to  mature,  the 
partv  will  receive  the  sum  of  one  hundred  dollars.  Thus,  if 
t])e  defendant's  cont/^ntion  is  correct,  the  member  who  with- 
draws before  the  maturity  of  his  certificate,  or  whose  certificate 
is  matured  by  the  defendant  or  canceled  by  it,  or  the  member 
who  purchases  paid-up  stock,  will  receive  for  the  amount  paid 
a  much  greater  proportion  than  the  shareholder  who  continues 
1o  the  end  and  pays  the  full  amount  required  by  liis  certificate. 
These  and  other  provisions  of  the  contract  show  quite  con- 
clusively that  it  was  not  the  intent  of  the  agreement  that  the 
purchaser  of  shares,  who  paid  for  tliem  in  full,  should  receive 
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only  llie  anionnt  paid  by  him,  witlioiit  interest,  l)ut  that  its 
]»ur]iose  was  that  th.e  investiiient  siionld  be  a  profitable  one.  aiul 
in  furtherance  of  that  purpose  it  was  that  this  contract  was 
made.  This,  like  other  contracts,  should  l)c  so  interpreted  as 
to  carry  into  effect  the  intent  and  purpose  of  tlie  parties  in  mak- 
ing it.  Can  anyone  suppose  for  a  moment  that  the  plaintiff 
or  her  assignor,  when  she  or  he  purchased  this  stock,  with  an 
agreement  that  it  should  mature  at  the  end  of  scventy-eiglit 
months,  even  suspected  that  such  maturity  was  to  depend  upon 
other  conditions  or  circumstances  than  the  expiration  of  the 
time?  Obviously  not.  This  contract  must  be  interpreted  as 
an  agreement  upon  the  part  of  the  defendant  to  pay  to  the 
plaintiff  and  her  assignor  the  amount  of  one  hundred  dollars 
upon  each  of  the  shares  represented  by  the  two  certificates  in 
suit  at  the  expiration  of  seventy-eight  months  from  their  date 
and  at  the  time  indorsed  upon  the  back  thereof. 

It  was  admitted  by  the  pleadings,  if  not  upon  the  trial,  that 
prior  to  the  commencement  of  the  action  the  plaintiff  made 
her  proof  of  claim  against  the  defendant,  as  required  by  the 
terms  of  the  certificates,  and  that  the  same  was  rejected  by  it. 
Therefore,  the  plaintiff  was  entitled  to  recover  the  amount  of 
the  certificates  in  suit. 

The  contention  of  the  respondent  that  the  plaintiff  should 
^^"^  not  recover  for  the  reason  that  the  application  was  not  in- 
troduced in  evidence,  cannot  be  upheld.  While  the  certificate 
recites  that  "in  consideration  of  the  membership  fee,  together 
with  agreements  and  statements  contained  in  the  application 
for  membership  in  the  association,  and  full  compliance  with" 
the  terms,  conditions  and  by-laws  printed  on  the  front  and 
back  of  this  certificate,  which  are  hereby  referred  to  and  made 
a  part  of  this  contract,"  it  promised  to  pay  as  therein  provided, 
still  it  is  obvious  that  the  application  for  membership  was  not 
in  fact  made  a  part  of  the  contract,  but  preceded  it,  and  wa*? 
only  mentioned  as  a  part  of  the  consideration  therefor.  If 
there  was  in  the  application  any  statement  or  representation 
which  might  have  formed  a  basis  of  defense,  it  should  have 
been  pleaded  and  proved  by  the  defendant,  and  as  there  wa= 
no  claim  that  the  application  constituted  a  defense,  the  omis- 
sion of  the  plaintiff  to  introduce  it  in  evidence  cannot  be  re- 
garded as  a  defect  of  proof  upon  her  part. 

The  only  remaining  question  we  deem  it  necessary  to  con- 
sider arises  upon  the  contention  of  the  defendant  that  it  was 
unauthorized  by  the  statute  under  which  it  was  organized  to 
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make  the  contract  in  suit,  and  hence  the  plaintiff  cannot  ri- 
cover.  The  defendant  was  organized  nnder  the  provision.s  of 
chapter  122  of  the  Laws  of  1851  and  the  statutes  amendatory 
thereof  and  supplemental  thereto.  We  deem  it  unnecessary  at 
this  time  to  determine  whether  the  defendant  was  authorizofl 
by  that  statute  to  enter  into  such  contracts,  for  if  we  assuine 
that  the  making  of  them  was  in  excess  of  the  express  power 
conferred  upon  the  corporation  by  that  statute,  still,  as  the 
contracts  involved  no  moral  turpitude  and  did  not  offend  any 
express  statute,  they  were  not  illegal  in  a  sense  that  would  pn- 
vent  the  maintenance  of  an  action  thereon.  It  is  now  well 
settled  that  a  corporation  cannot  avail  itself  of  the  defense 
of  ultra  vires  when  the  contract  has  been,  in  good  faith,  fully 
performed  by  the  other  party,  and  the  corporation  has  had  tlie 
benefit  of  the  performance  and  of  the  contract.  As  has  been 
said,  corporations,  like  natural  persons,  have  power  and  capa<?- 
ity  to  do  wrong.  They  may,  in  their  contracts  '*^**  and  deal- 
ings, break  over  the  restraints  imposed  upon  them  by  their 
charters;  and  when  they  do  so  their  exemption  from  liability 
cannot  be  claimed  on  the  mere  ground  that  they  have  no  attri- 
butes nor  facilities  which  render  it  possible  for  them  thus  to 
act.  While  they  have  no  right  to  violate  their  charters,  yet 
they  have  capacity  to  do  so,  and  are  bound  by  their  acts  where 
a  repudiation  of  them  would  result  in  manifest  wrong  to  inno- 
cent parties,  and  especially  where  the  offender  alleges  its  own 
wrong  to  avoid  a  just  responsibility.  It  may  be  that  while  a 
contract  remains  unexecuted  upon  both  sides,  a  corporation  is 
not  estopped  to  say  in  its  defense  that  it  had  not  the  power  to 
make  the  contract  sought  to  be  enforced,  yet  when  it  becomes 
executed  by  the  other  party,  it  is  estopped  from  asserting  its 
own  wrong,  and  cannot  be  excused  from  payment  upon  the  plea 
that  the  contract  was  beyond  its  power:  Bissell  v.  ^lichigan  et<\ 
E.  R.  Cos.,  22  N.  Y.  258 ;  Whitney  Arms  Co.  v.  Barlow,  6.3  X. 
Y.  62,  20  Am.  Rep.  504;  Rider  Life  Raft  Co.  v.  Roach,  97  N. 
Y.  378;  Holmes  v.  Willard,  125  N.  Y.  75.  80,  25  N.  E.  108:^; 
City  of  Buffalo  v.  Balcom,  134  N".  Y.  532,  32  N".  E.  7;  Bath 
Gas  Light  Co.  v.  Claffy,  151  N.  Y.  24,  45  N.  E.  390;  Moss  v. 
Cohen,  158  N.  Y.  240,  249,  53  N.  E.  8;  Hannon  v.  Siegel- 
Cooper  Co.,  167  K  Y.  244,  60  N".  E.  597. 

Our  attention  has  been  called  to  several  cases  in  the  supreme 
court  where  a  doctrine  adverse  to  this  decision  has  been  held, 
but  after  a  full  consideration  of  those  decisions  we  have  reached 
the  conclusion  that  they  should  not  be  followed. 
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It  is  contended  that  if  the  construction  we  have  given  this 
contract  is  to  prevail,  it  will  affect  the  responsibility  of  the 
defendant,  if  it  does  not  result  in  its  bankruptcy.  If  that  be 
true,  yet  it  affords  no  proper  reason  why  we  should  disregard 
tbe  plain  and  unqualified  terms  and  provisions  of  the  contract. 
Xor  does  it  furnish  any  excuse  for  us  to  disregard  well-estab- 
li.-hed  principles  of  law  to  hold  it  unenforceable.  If  it  be  true 
that  the  defendant  cannot  successfully  continue  its  business 
upon  the  plan  it  has  established  without  disregarding  its  con- 
tracts, or  without  making  false  or  unauthorized  promises  to  its 
st(x;kholders  to  induce  the  unwary  to  pay  their  money  ^^"  to 
it  upon  contracts  it  does  not  intend  to  or  cannot  perform,  no 
unmitigated  calamity  will  be  liable  to  befall  the  community  in 
v.inch  its  business  is  transacted  by  its  suspension  or  by  a  final 
dissolution  of  the  association.  It  is  better  that  it  sliould  fail 
than  it  should  continue  to  hold  out  false  hopes  to  investors  who 
may  not  only  be  deprived  of  their  promised  profits,  but  may 
ultimately  lose  the  principal  as  well. 

By  these  considerations  we  are  led  to  the  conclusion  that 
the  certificates  upon  which  this  action  was  brought  had  matured 
when  it  was  commenced;  that  there  was  due  the  plaintiff  there- 
on the  sum  of  one  thousand  dollars  and  interest  after  sixty 
days  from  the  presentation  and  rejection  of  the  claims  made  un- 
der them ;  that  the  trial  court  improperly  nonsuited  the  plain- 
tiff, and  that  the  judgments  of  the  courts  below  should  be  re- 
versed. 

The  judgments  of  the  trial  term  and  of  the  appellate  division 
should  be  reversed  and  a  new  trial  granted,  with  costs  to  abide 
the  event. 

Parker.  C.  J.,  and  Gray,  O'Brien,  Vann,  Cullen  and  Werner, 
J  J.,  concur. 

Judgments  reversed,  et<5. 


TJw  Doctrine  of  Ultra  Vires,  in  its  relation  to  the  contracts  of  pri- 
vate corporations,  is  considered  at  length  in  the  monographic  note 
to  In  re  Assignment  Mutual  etc.  Ins.  Co.,  70  Am.  St.  Eep.  156-180. 
Generally  speaking,  a  corporation  cannot  avail  itself  of  the  defense 
of  ultra  vires  when  a  contract  has  been  performed  in  good  faith  by 
the  other  party,  and  the  corporation  has  had  the  full  benefit  of  the 
performance:  Kadish  v.  Garden  City  etc.  Assn.,  151  111.  531,  42  Am. 
St.  Rep.  256,  38  N.  E.  236;  Zinc  Carbonate  Co.  v.  Firat  Nat.  Bank, 
103  Wis.  125,  74  Am.  St.  Rep.  845,  79  N.  W.  229. 
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ARRINGTON  v.  ARRINGTON". 

[131  N.  C.  143,  42  S.  E.  554.] 

ALIMONT— Bankruptcy.— A  judgment  for  alimony  is  final, 
and  being  provable  against  the  estate  of  a  bankrupt,  is  discharged  by 
his  discharge  in  bankruptcy,     (p.  770.) 

M.  Butler  and  J.  W.  Hinsdale,  Jr.,  for  the  plaintiff. 

F.  S.  Spruill  and  Shepherd  &  Shepherd,  for  the  defendant. 

i4»  FURCHES,  C.  J.  This  is  an  action  brought  in  the  su- 
perior court  of  Wake  county  to  enforce  the  collection  of  ali- 
mony due  the  plaintiff  under  a  decree  of  a  court  of  competent 
jurisdiction  in  the  state  of  Illinois.  The  plaintiff's  right  to  re- 
cover •*'*'*  in  this  action  is  contested  by  the  defendant  upon  the 
grounds  that  it  appeared  that  the  plaintiff  obtained  a  decree 
for  divorce  a  vinculo  matrimonii,  and  alimony  is  not  allowed 
by  the  laws  of  North  Carolina,  where  tliis  is  the  case;  also, 
upon  the  grounds  that  the  decree  for  alimony  in  the  state  of 
Illinois  was  not  a  final  judgment,  and  for  that  reason  could 
not  be  the  basis  of  an  action  in  this  state.  Defendant  also 
pleaded  the  statute  of  limitations,  and  the  judge  of  the  su- 
perior court,  being  of  the  opinion  that  plaintiff's  right  of  ac- 
tion was  barred  by  the  statute  of  limitations,  the  plaintiff  sub- 
mitted to  a  judgment  of  nonsuit  and  appealed  to  this  court. 
Upon  the  hearing  in  this  court  it  was  held  that  plaintiff's 
right  of  action  was  not  barred  by  the  statute  of  limitations, 
and  that  the  judgment  sued  on  was  a  final  judgment,  and  al- 
though alimony  is  not  allowed  in  this  state  upon  a  decree  of 
absolute  divorce,  that  as  it  was  admitted  that  it  waa  so  al- 
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lowed  by  the  laws  of  Illinois,  and  as  the  constitution  of  the 
United  States,  article  4,  section  1,  required  the  courts  of  tliis 
state  to  give  to  the  judgments  of  Illinois  the  same  validity, 
force  and  effect  they  had  in  that  state,  this  court  held  that 
plaintiff  was  entitled  to  recover  upon  a  proper  authentication 
of  said  judgment:  Arrington  v.  Arrington,  127  N.  C.  190,  80 
Am.  St.  Rep.  791,  37  S.  E.  212. 

We  then  held  that  the  Illinois  judgment  sued  on  was  a  final 
judgment,  and  we  so  hold  now.  And  as  the  bankrupt  act  pro- 
vides for  the  proof  of  judgments  against  the  bankrupt's  est<ite, 
we  hold  that  this  Illinois  judgment  was  a  provable  claim,  and  a 
discharge  in  bankruptcy  is  a  discharge  against  the  same. 

Error. 

CLARK,  J.,  concurring.  Wlien  this  cause  was  here  before 
(Arrington  v.  Arrington,  127  N.  C.  190,  80  Am.  St.  Rep.  791, 
37  S,  E.  212),  two  members  of  the  court  dissented,  giving  as 
one  ground  of  dissent  that  the  causa  litis  being  a  judgment  for 
future  alimony,  was  interlocutory  ■^*'*  and  an  action  could  not 
be  maintained  thereon,  citing  Lynde  v.  Lynde,  162  N.  Y.  418, 
76  Am.  St.  Rep.  332,  56  N.  E.  979,  which  has  been  since  sus- 
tained on  writ  of  error;  Lynde  v.  Lynde,  181  U.  S.  183,  21  Sup. 
Ct.  Rep.  555.  But  the  majority  of  this  court  sustained  plain- 
tiff's contention  that  it  was  a  final  judgment,  and,  therefore, 
an  action  could  be  maintained  upon  it.  Now  that  the  defend- 
ant has  obtained  his  discharge  in  bankruptcy,  the  plaintiff  ]"= 
again  before  the  court  contending  that  the  Illinois  judgment 
for  alimony  was  not  a  final  judgment,  and  hence  the  discharge 
in  bankruptcy  does  not  release  defendant's  liability.  In  view 
of  the  subsequent  decision  of  the  federal  supreme  court  above 
cited,  it  may  be  said  here  that  if  this  matter  were  before  us 
on  a  rehearing,  we  would  reverse  our  former  decision,  but  that 
decision  is  the  law  of  this  case,  for  a  rehearing  is  not  admissible 
under  the  form  of  another  appeal:  Perry  v.  Western  etc.  R.  R. 
Co.,  129  N.  C.  333,  40  S.  E.  191,  and  cases  there  cited. 

But  the  plaintiff  is  in  no  wise  hurt.  Could  we.  on  this  sec- 
ond appeal,  reverse  our  former  decision  and  hold  the  Illinois 
judgment  interlocutory,  this  action  must  be  dismissed.  Adher- 
ing, as  we  must,  to  that  decision  as  the  law  of  this  case,  the 
Illinois  judgment  is  a  final  judirment.  and  the  defendant  is 
protected  by  the  discharge  in  bankruptcy.  So  quacunque  via 
this  long  litigation  is  at  an  end. 
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Cook,  J.,  concurs  in  the  concurring  opinion  of  Clark,  J. 

DOUGI;AS,  J.,  concurring.  I  am  con^ilrdinod  to  con<ur  in 
the  opinion  of  the  court,  as  a  matter  of  law  as  well  as  justice, 
under  the  peculiar  circumstances  of  this  cai^e.  And  vet  1  am 
not  inadvertent  to  the  cas<s  of  Lvnde  v.  Lynde,  181  U.  S.  183, 
21  Sup.  Ct.  Kep.  555,  and  Audul_ion  v.  Shufeldt,  181  U.  S.  575. 
21  Sup,  Ct.  Eep.  735.  In  the  former  it  was  held  (after  the 
rendition  of  our  former  opinion  in  this  ca.se),  on  appeal  from 
the  court  of  ajjpeals  of  iS'ow  York,  that  the  courts  of  that  state 
were  bound  by  a  decree  for  alimony  ■''*"  rendered  in  the  st-at-e 
of  New  Jersey  only  to  the  extent  of  the  alimony  therein  de- 
clared to  be  due  and  payable  at  the  rendition  of  the  decree. 
The  court  says,  on  page  187:  "Tlie  decree  (in  New  Jersey)  for 
the  payment  of  eight  thousand  eight  hundred  and  forty  dollars 
was  for  a  fixed  sum  already  due,  and  the  judgment  of  the  court 
below  was  properly  restricted  to  that.  The  provision  of  the 
payment  for  alimony  in  the  future  was  subject  to  the  discretion 
of  the  court  of  chnncery  of  New  Jersey,  which  might  at  any 
time  alter  it,  and  was  not  a  final  judgment  for  a  fixed  sum. 
The  provisions  for  bond  sequestration,  receiver  and  injunction. 
being  in  the  nature  of  execution,  and  not  of  judgment,  could. 
have  no  extraterritorial  oixiration;  but  the  action  of  the  courts 
of  Now  York  in  these  respects  depended  upon  the  local  statute© 
and  practice  of  the  state,  and  involved  no  federal  question." 
I  have  quoted  this  paragraph  because  it  clearly  and  foroihlv 
expresses  my  reasons  for  dissenting  from  the  former  opinion  of 
this  court  in  the  case  at  bar.  However,  this  court  decided  that 
the  Illinois  judgment  for  future  alimony  was  a  final  judirment. 
which  could  neither  be  reviewed  nor  modifiod  in  the  court?  of 
this  state.  That  decision  became  the  law  of  this  case,  and  is 
now  binding  to  that  extent  upon  this  court:  Sctzer  v.  Setzer. 
129  N.  C.  29G,  40  S.  E.  1037;  Illinois  v.  Illinois  Cent.  R.  K. 
Co.,  184  U.  S.  77,  22  Sup.  Ct.  Rep.  300. 

In  Audubon  v.  Shufeldt,  181  U.  S.  375,  21  Sup.  Ct.  Hop.  735. 
the  court  held  that  ''alimony,  whether  in  arrear  at  the  timo  of 
an  adjudication  in  bankruptcy,  or  accruing  afterward,  is  not 
provable  in  bankruptcy,  or  barred  by  the  discharge." 

As  this  is  a  federal  qua«tion,  I  would  feel  bound  bv  this 
decision  if  it  directly  applied  to  the  peculiar  facts  of  the  case 
at  bar.  The  decision  is  evidently  based  upon  the  dominating 
idea  that  a  decree  for  alimony  is  not  a  final  judgment  or  dt^ 
cree.     The  court  says,  on  page  577:  "Generally  speaking,  ali- 
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mony  may  be  altered  by  the  court  at  any  time,  as  the  circum- 
stances of  the  parties  may  require.  The  decree  of  a  *'*''  court 
of  one  state,  indeed,  for  the  present  payment  of  a  definite  sum 
of  money  as  alimony,  is  a  record  which  is  entitled  to  full  faitli 
and  credit  in  another  state,  and  may,  therefore,  be  there  en- 
forced by  suit.  But  its  obligation  in  that  respect  does  not  af- 
fect its  nature.  In  other  respects,  alimony  cannot  ordinarily 
be  enforced  by  action  at  law,  but  only  by  application  to  the  court 
which  granted  it,  and  subject  to  the  discretion  of  that  court. 
....  And,  as  the  court  of  appeals  of  the  District  of  Columbia 
has  more  than  once  said,  'the  allowance  of  alimony  is  not  in 
the  nature  of  an  absolute  debt.  It  is  not  unconditional  and 
unchangeable.  It  may  be  changed  in  amount,  even  when  in 
arrears,  upon  good  cause  shown  to  the  court  having  jurisdic- 
tion.' "  Herein  lies  the  diiTerence.  If  our  former  decision  was 
correct,  and  it  cannot  now  be  questioned  by  either  party  to  the 
action,  the  plaintiff  sued  upon  a  final  judgment  upon  a  fixed 
sum  then  due  in  the  enforcement  of  which  this  state  had  no 
discretion  whatever.  Such  a  judgment  comes  clearly  within  the 
terms  of  the  bankrupt  act  of  1898,  which  includes  in  section  63, 
among  the  debts  which  may  be  proved  in  bankruptcy,  "a  fixed 
liability,  as  evidenced  by  a  judgip.ent  or  an  instrument  in  -wTit- 
ing,  absolutely  owing,"  If  the  plaintiff's  Illinois  judgment  had 
not  been  held  to  be  a  "fixed  liability,"  it  would  have  been  sub- 
ject to  review  in  this  state,  where,  on  grounds  of  public  policy, 
no  alimony  is  allowed  upon  a  divorce  a  vinculo.  In  concurring 
in  the  opinion  of  the  court,  I  feel  that  the  spirit  and  intent 
of  the  law  have  been  followed,  albeit  by  a  somewhat  circuitous 
route  not  entirely  of  my  own  choosing. 


Alimony  is  not  a  debt,  so  it  is  held  in  "Welty  v.  Welty,  195  111.  335, 
S8  Am.  St,  Kep.  208,  63  N.  E.  161,  due  from  husband  to  wife,  which 
may  be  discharged  in  bankruptcy,  whether  the  alimony  accrues  before 
or  after  the  bankruptcy  proceedings. 
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FLANNER  v.  BUTLER. 

[131  N.  C.  151,  42  S.  E.  547.] 

HUSBAND  AND  WIFE— Gift— Resulting  Trust.— If  money  if 
deposited  in  bank  by  a  husband  in  the  nam©  of  his  wife,  and  land  is 
therafter  purchased  therewith  and  conveyance  made  to  her,  it  be- 
comes her  separate  property,  with  no  resulting  trust  in  his  favor,  (p. 
774.) 

Bellamy  &  Peschau,  Rountree  &  Carr,  and  Stevens,  Beasley  & 
Weeks,  for  the  plaintiff. 

E.  S.  Martin,  for  the  defendants. 

^'^^  FURCHES,  C.  J.  This  is  an  action  to  have  defendant 
Carrie  Butler  declared  trustee  of  two  pieces  of  property  in  the 
city  of  Wilmington,  known  as  the  "Front  street  property''  and 
"the  Dock  street  property,"  for  the  benefit  of  the  plaintiif.  The 
trial  resulted  in  a  verdict  and  judgment  in  favor  of  the  plain- 
tiff for  the  "Front  street  property"  and  a  judgment  for  tlie  de- 
fendant as  to  the  "Dock  street  property,"  and  both  plaintiif 
and  defendant  appealed. 

At  the  conclusion  of  the  evidence,  the  defendants  moved  to 
nonsuit  plaintiff  upon  the  ground  that  he  had  not  made  a 
prima  facie  case,  taking  all  the  evidence  to  be  true  and  view- 
ing it  in  the  most  favorable  light  for  the  plaintiff.  The  court 
refused  this  motion  as  to  the  "Front  street  property,"  but  al- 
lowed it  as  to  the  "Dock  street  property."  To  this  ruling  of 
the  court  dismissing  his  action  as  to  the  "Dock  street  property," 
the  plaintiff  excepted,  and  this  exception  presents  the  only  ques- 
tion made  by  the  plaintiff's  appeal. 

The  plaintiff  and  the  defendant  Carrie  were  married  in 
1885,  and  were  husband  and  wife  when  the  property  in  con- 
troversy was  purchased.  But  since  then  the  plaintiff  and  de- 
fendant Carrie  have  been  divorced,  and  the  defendant  Cairie 
has  intermarried  with  Henry  W.  Butler,  her  codefendant  Carrie. 
The  defendant  Carrie  testified  that  when  she  was  married  she 
had  no  estate,  and  that  the  money  used  in  buying  the  property 
came  from  the  plaintiff  Flanner.  But  it  appears  from  the  tes- 
timony of  the  defendant  Carrie,  and  from  that  of  the  plain- 
tiff (and  not  contradicted  by  any  evidence),  that  the  plaintiff, 
some  time  after  his  marriage,  became  a  member  of  a  partner- 
ship composed  of  his  father  in  law,  Larkin,  his  brother  in 
law.  Alderman,  and  himself;  that  ^'^^  a  large  amount  of  money 
belonging  to  the  plaintiff  was  used  in  tliis  partnership,  which 
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soon  became  insolvent,  and  was  compelled  to  make  a  general  as- 
fiujinient. 

The  plaintiff  testified  that  when  he  discovered  the  partner- 
ship was  insolvent,  "in  order  to  save  something  from  the  wreck," 
Jie  procured  the  execution  of  notes,  payable  to  his  wife,  to  the 
amount  of  six  thousand  dollars,  which  notes  were  given  a  prel'- 
<?rence  in  the  assignment, 'and  were  paid  in  full  by  the  assignee 
Pavis;  that  these  notes  were  deposited  in  bank  to  the  credit  of 
the  defendant  Carrie,  and,  when  paid,  t1ie  money  was  deposited 
to  licr  credit;  that  the  plaintiff  received  about  three  thousand 
<lollars  from  other  sources,  w^liich  was  also  deposited  in  bank  to 
iier  credit.  This  money  was  used  in  buying  and  improving 
the  "Dock  street  property,"  and  a  deed  therefor  made  to  the  de- 
fendant Carrie,  with  the  plaintiff's  knowledge  and  consent. 

There  has  been  some  discussion  as  to  the  possession,  whether 
u  was  in  the  plaintiff  or  the  defendant,  but  we  do  not  think 
that  question  is  raised  by  the  evidence  in  this  appeal,  as  neither 
was  ever  in  the  actual  possession  of  the  property — it  being  rented 
liy  common  consent  of  the  parties,  and  sometimes  one  collect- 
ing the  rent  and  sometimes  the  other.  But  the  general  rule  is 
that  possession  is  presumed  to  be  in  the  owner,  where  there  is 
nothing  to  show  to  the  contrary  (Gaylord  v.  Eespass,  92  N.  C. 
55o),  but  this  is  not  always  the  case,  as  between  husband  and 
-.vife:  Faggart  v.  Bost,  122  X.  C.  517,  29  S.  E.  833. 

If  this  property  had  been  bought  witli  the  plaintiff's  money, 
;ind  the  deed  made  to  his  wdfe  with  his  knowledge  and  consent, 
it  would  not  have  created  a  resulting  trust  in  the  plaintiff : 
Thurber  v.  La  Eoque,  105  X.  C.  301,  11  S.  E.  400.  But  in  this 
'"':iso  the  land  was  bought  with  the  money  of  the  defendant 
rarrie,  as  the  plaintiff  liad  procured  the  notes  for  six  thousand 
dollars  to  be  made  payable  to  her,  and  deposited  them  m  bank 
to  her  credit;  and  wdien  tliey  were  paid,  the  money  was  de- 
posited ^^^  in  bank  to  her  credit.  Tliis  constituted  a  gift  by 
the  plaintiff  to  the  drfeiidant  Carrie  and  the  money  became 
liers:  Hairston  v.  Glenn,  120  X.  C.  341,  27  S.  E.  32.  Tlie  other 
three  thousand  dollars  the  plaintiff  deposited  in  bank  to  the 
cridit  of  defendant  Carrie,  was  a  gift,  and  became  her  money 
:'or  the  same  reason  and  upon  the  same  authority  as  the  other 
^ix  thousand  dollars. 

It  seems  from  the  evidence  that  the  plaintiff  usually  col- 
lerted  the  rents,  until  the  defendant  Henry  informed  the  de- 
fcTulant  Carrie  that  she  could  control  the  property,  and  she 
at  once  wrote  to  the  tenants  to  pay  no  more  rents  to  the  plain- 
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tiff,  and,  as  soon  tVereafter  as  she  could  procure  the  money  to 
do  so,  she  went  to  South  Dakota,  where  she  procured  a  divorce 
from  the  plaintiff,  and,  not  long  after  procuring  the  divorce,  she 
married  her  codefendant,  Henry. 

It  seems  by  these  manipulations  the  plaintiff  lost  his  money 
and  his  wife,  and  we  are  unable  to  see  any  legal  remedy  he 
has  to  regain  them.  The  fact  that  he  gave  his  money  to  his  wife 
to  defraud  his  creditors  will  hardly  afford  him  any  comfort. 
But  the  fact  that  he  also  lost  his  wife  may  be  some  consolation 
to  him. 

Affirmed. 


Resulting  Trusts  are  considered  in  the  monographic  note  to  Neill  t. 
Keese,  51  Am.  Dec.  751-760.  Where  the  purchase  price  of  realty  is 
paid  by  a  husband,  and  the  legal  title  is  taken  in  the  name  of  his 
wife,  a  resulting  trust  does  not  ordinarily  arise,  the  presumption  being 
that  the  conveyance  was  intended  as  an  advancement:  Dorman  v. 
Porraan,  187  111.  154,  79  Am.  St.  Rep.  210,  58  N.  E.  235;  Case  v.  Es- 
penschild,  169  Mo.  215,  ante,  p.  633,  69  S.  W.  276. 


SPEINGS  V.  PHARR. 

[131  N.  C.  191,  42  S.  E.  590.] 

JUDGMENT— Merger  of  in  Judgment.— If  a  judgment  creditor 
brings  an  action  on  his  judgment  constituting  a  lien  on  the  debtor's 
homestead,  and  obtains  a  now  judgment,  the  first  judgment  is  not 
merged  in  the  second  so  as  to  destroy  the  priority  of  the  fir?t.     (p. 

777.) 

Clarkson  &  Duls,  for  the  plaintiff. 

BurweTI,  Walker  &  Cansler,  for  the  defendants. 

^"^  CLARK,  J.  The  plaintiff's  judgment  was  docketed  De- 
cember 22,  1888.  The  defendants,  Berryhill  &  Son,  obtained 
their  judgment  before  justice  of  the  peace,  and  docketed  ^"^ 
same  December  19,  1888.  They  obtained  a  judgment  upon  said 
judgment,  and  docketed  same  December  2,  1895.  The  home- 
stead of  the  defendant  in  the  above  judgment  had  been  laid  off 
December  3,  1888.  Said  homesteader  having  died  since  said 
second  judgment,  the  defendant  Pharr,  his  administrator,  sold 
the  homestead  under  a  decree  to  make  assets,  and  the  proceeds 
being  insufficient  to  pay  both  above-named  judgment-,  this  ac- 
tion  is   submitted   without   controvcrsv,   under   the   Code,   sec- 
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tion  567.  The  plaintiff  contends  tliat.  by  obtaining  the  second 
judgment,  Berryhill  &  Son  lost  the  priority  to  which  their  first 
judgment  was  entitled,  that  there  was  a  merger,  and  that  the 
Berryhill  judgment  has  rank  only  from  the  date  of  the  second 
judgment  in  1895. 

In  Andrews  v.  Smith,  9  Wend.  53,  Savage,  C.  J.,  says:  "The 
only  question  in  this  case  is  whether  a  judgment  before  a  jus- 
tice, rendered  upon  a  judgment  before  another  justice 
extinguishes  the  judgment  first  obtained.  As  to  judgments 
in  courts  of  record,  this  qiiestion  has  been  settled  in  the  nega- 
tive: Jackson  v.  Shaffer,  11  Johns.  517,  and  cases  there  cited; 
Doty  V.  Russell,  5  Wend.  129;  Harvey  v.  Wood,  5  Wend.  222. 
The  general  principle  of  law  governing  in  cases  of  this  kind, 
and  which  applire  to  all  securities,  is,  that  a  security  of  a 
higher  nature  extinguishes  inferior  securities,  but  not  securities 
of  an  equal  decree."  (The  italics  are  in  the  original.)  To 
same  purport,  Munford  v.  Stocker,  1  Cow.  178;  Preston  v.  Per- 
ton,  Cro.  Eliz.  8] 7,  cited  in  Weeks  v.  Pcar.^on,  5  N.  H.  324; 
Griswold  v.  Hill,  2  Paine,  493,  Fed.  Cas.  No.  5836;  which  seem 
to  us  sustained  by  the  reason  of  the  tiling,  as  tersely  stated  by 
Savage,  C.  J.,  above.  The  contrary  view  is  taken  in  Purdy 
V.  Doyle,  1  Paige,  558,  and  Gould  v.  Harden,  63  Ind.  443. 
These  last  have  been  followed  by  17  American  and  English 
Encyclopedia  of  Law,  2d  ed.,  808,  and  20  American  and  English 
Encyclopedia  of  Law,  600,  but  the  weight  of  the  authorities 
(which  are  very  few,  the  above  embracing  all  directly  in  point, 
except  the  one  below  quoted)  and  the  reason  of  the  thing,  as 
we  have  said,  is  the  other  way. 

i«^  Lawton  v.  Perry  (1893),  40  S.  C.  255,  18  S.  E.  861, 
is  a  case  "on  all-fours."  There,  a  judgment  was  obtained  in 
1867;  in  1871,  the  d^'btor  made  a  payment  thereon;  after  his 
death,  the  creditor  not  proceeding  to  revive  the  judgment  (as 
he  could  have  done)  brought  instead  an  action  on  the  former 
judgment  and  obtained  judgment  thereon  in  1889;  held,  that 
the  old  judgment  of  1867,  acknowledged  by  the  payment  in 
1871  (and  therefore  not  presumed  to  be  paid  until  ]891)  was 
not  so  merged  in  the  judgment  of  1889  as  to  deprive  the  lat- 
ter judgment  of  its  original  lien  of  1867  on  all  the  property 
of  the  then  living  judgment  debtor.  In  the  present  case, 
the  Berryhill  judgment,  docketed  December  19,  1888,  had  not 
lost  its  lien  on  the  homestead,  notwithstanding  the  lapse  of 
seven  years:  Laws  1885,  c.  359 ;  see  Clark's  Code,  3d  cd.,  p. 
677,  note.     In  the  above  case  of  Lawton  v.  Perry,  40   S.  C. 
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274,  275,  18  S.  E.  869,  it  is  said:  "Usually  it  happens  that 
the  cause  of  action  is  so  completely  absorbed  in  the  judgment 
that  it  is  not  competent  longer  to  consider  such  cause  of  ac- 
tion ajmrt  from  the  judgment.     This  is  not  universally  the 

case,   however So  far  as  dignity  or   rank  as  betv^een 

the  judgments  (that  of  1867  and  1889),  they  were  the  equal, 
one  of  the  other,  for  each  was  a  judgment.  There  was,  there- 
fore, no  new  dignity  created.  Would  it  not  be  a  hardship 
to  declare  this  judgment  obtained  in  1889  to  have  destroyed 
that  of  1867?  It  seems  to  us  that  it  should  fall  among  the 
exceptions  to  the  general  rule,  and  not  affecting  the  general 
rule." 

We  must  concur  in  this  conclusion  tliat  a  judgment  upon 
a  judgment,  being  of  the  same  dignity,  does  not  fall  within 
the  general  rule  that  a  cause  of  action  is  merged  in  the  judg- 
ment. Here,  by  virtue  of  the  act  of  1885,  the  justice's  judg- 
ment, when  docketed,  remained  a  lien  on  the  homestead  after 
the  lapse  of  ten  years,  but  would  lose  its  validity  as  to  anv 
other  property  after  ten  years  (McDonald  v.  Dickson,  ^***  1^5 
N.  C.  248),  and  could  not  be  sued  on  after  seven  years:  Dani*l 
V.  Laughlin,  87  N".  C.  433.  Is  there  any  reason  why  the  judg- 
ment creditor  can  only  keep  it  alive  and  enforceable  as  to 
subsequently  acquired  property  outside  of  the  homestead  bv 
paying  as  a  penalty  the  surrender  of  the  priori tv  of  lien  which 
he  holds  (Jones  v.  Britton,  102  X.  C.  166.  9  "s.  E.  551)  on 
the  homestead  under  the  fir^t  judgment?  We  know  of  none, 
and  there  is  no  precedent  in  this  state  to  that  effect.  Indeed, 
our  only  precedent  is  in  complete  accord  with  what  we  have 
said  above,  and  is  decisive  of  this  case. 

In  McLean  v.  McLean,  90  N.  C,  at  pages  531  and  533, 
Smith,  C.  J.,  says:  "Assuming  that  the  recovered  judgment 
is  but  a  renewal  of  the  first,  the  one  being  the  sole  cause  of 
action,  we  see  no  reason  why  both  may  not  subsist  and  remain 
in  force  as  separate  securities  for  tlie  same  debt,  with  the 
advantages  incident  to  each  retained.  It  is  not  correct  to  say 
that  one  extinguishes  the  obligation  contained  in  the  other, 
and  that  the  plaintiff's  remedy  must  be  sought  only  in  the 
last.  As  soon  as  one  judgment  is  entered,  the  plaintiff  may 
take  out  execution,  and  at  the  same  time  bring  anotlier  acti(m 
upon  the  judgment,  as  itself  a  cause  of  action.  This  is  clearly 
involved  in  the  decision,  if  not  directly  decided  in  Carter  v. 
Colman,  34  IST.  C.  274.  It  may  be  that  liens  on  land  have  he.  n 
acquired  since  the  rendition  of  the  first  and  prior  to  the  la::;t 
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recovery;  and  if  so,  the  plaintiff  ought  to  be  at  liberty  to  re- 
vive and  sue  out  remedial  writs  on  the  oldest." 
Afiirmed. 


MERGER  OF  JUDGMENT  IN  JUDGMENT. 

Although  the  cases  are  somewhat  meager  and  in  conflict,  we  be- 
lieve the  true  rule  to  be  that  "a  judgment  is  extinguished  when, 
being  used  as  a  cause  of  action,  it  grows  into  another  judgment": 
1  Freeman  on  Judgments,  4th  ed.,  216.  This  is  the  doctrine  sanc- 
tioned by  the  modern  and  best  reasoned  authorities:  Garvin  v.  Gar- 
vin, 27  S.  C.  472,  477,  4  S.  E.  148;  Lawtcn  v.  Perry,  40  S.  C.  255-265, 
18  S.  "E.  861.  This  was  the  view  adopted  in  Gould  v.  Harden,  63  Jnd. 
443,  where  It  was  decided  that  a  judgment  thus  recovered  upon  a 
judgment  merges  the  latter  in  the  former,  an<3  that  all  its  liens  and 
priorities  are  released.  In  this  case  it  was  al&o  determined  that  if 
a  judgment  is  recovered  in  a  court  of  competent  jurisdiction  in  an- 
other state  upon  a  judgment  previously  rendered  in  Indiana,  the 
latter  is  merged  in  the  former,  and  that  all  of  its  liens  and  priorities 
upon  lands  in  the  latter  state  are  abandoned,  and  that  the  owner  of 
fcuch  lands  may  enjoin  their  sale  upon  execution  issued  thereon.  The 
court  said:  "We  are  aware  that  there  are  respectable  authorities 
which  are  in  conflict  with  our  conclusion  in  this  ease.  But  it  has 
seemed  to  us,  after  a  careful  consideration  of  the  main  question  in- 
volved, that  our  decision  thereof  is  in  harmony  with,  and  supported 
by,  the  weight  of  modern  authority,  that  it  is  just  and  right  in  prin- 
ciple, and  that,  as  a  rule  of  law,  it  will  best  subserve  and  protect 
the  rights  of  all  parties":  Gould  v.  Hayden,  63  Ind.  450.  The  court 
also  ?aid:  "If  the  precedent  judgment  is  merged,  as  we  think  it  must 
be,  in  the  succeeding  judgment,  then  it  follows  of  necessity,  as  it 
seems  to  us,  that  the  former  judgment  is  completely  extinguished. 
It  has  ceasod  to  exist  for  any  purpose;  it  cannot  be  used  again  as 
tiie  foundation  of  another  action,  and  all  its  qualities  and  incidents 
are  lost  and  swallowed  up  in  the  judgment  obtained  thereon.  This 
is  so  without  regard  to  the  dignity  of  the  courts  in  which  the  respec- 
tive judgments  may  have  been  rendered":  Gould  v.  Hayden,  63  ind. 
449.  In  the  late  and  well-reasoned  case  of  Price  v.  First  Nat.  Bank, 
62  Kan.  735,  84  Am.  St.  Rep.  419,  64  Pac.  037,  it  was  determined 
that,  if  a  judgment  is  recovered  upon  a  prior  judgment,  the  latter  is 
merged  in  the  former,  and  all  of  its  liens  and  priorities  are  rcloiised. 
Also  that  a  second  judgment  upon  the  same  cause  of  actimi  as  a 
prior  judgment,  although  for  a  less  amount,  is  a  waiver  of  ihe  bal- 
ance, and  an  absolute  extinguishment  of  the  first  judgment.  This 
rule  is  only  in  keeping  with  a  number  of  other  autliorities,  as  that,  if 
a  creditor  has  obtained  a  lien  upon  real  estate  by  a  judgment  at 
law,  and  subsequently  brings  an  action  of  debt  on  his  judgment,  and 
recovers  a  new  judgment,  he  will  lose  his  first  lien:  Purdy  v.  Doyle, 
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1  Paige,  558.  And  that  if  two  judgments  of  the  same  purport  are 
rendered  in  the  same  ca&e  between  the  same  parties,  for  the  same 
cause,  at  the  same  term  of  court,  the  fir&t  judgment  must  be  re- 
garded as  merged  in  the  second,  or  constructively  vacated  by  it,  as 
there  can  be  no  reason  for  preserving  the  first  judgment:  Johnson 
V.  Hesser,  61  Neb.  631-634,  85  N.  W.  894.  In  Planters'  Bank  v.  Cal- 
vit,  3  Smedes  &  M.  143,  41  Am.  Dec,  616,  it  was  truly  held  that,  al- 
though plaintiff  might  have  two  judgments  at  the  same  time  for  the 
e;ime  cause  of  action,  he  could  not  have  two  productive  judgments 
nor  executions  of  both  for  the  same  cause  of  action.  He  can  have 
but  one  satisfaction. 

If  the  law  provides  that,  after  levy  of  execution  itsued  oni  a  judg- 
ment against  personal  property,  the  debtor  may  give  a  forthcoming 
bond,  which  if  forfeited  shall  have  the  force  and  effect  of  a  judg- 
ment, and  that  execution  may  issue  against  all  of  the  obligors 
thereon,  "the  original  judgment  is  merged  and  satisfied  by  the  new 
and  more  comprehensive  statutory  judgment  upon  the  bond":  Brown 
v.  Clark,  4  How.  (U.  S.)  4-13.  It  has  been  held  in  many  other  cases 
tliat  a  statutory  judgment  upon  a  forfeited  delivery  bond  merges 
and  extinguishes  the  original  judgment:  Smiser  v.  Robertson,  16  Ark. 
599;  Frazier  v.  McQueen,  20  Ark.  68;  Neale  v.  Jeter,  20  Ark.  98; 
Bank  of  United  States  v.  Patton,  5  How.  (Miss.)  200,  35  Am.  Dec 
428.  "It  is  like  a  second  judgment  obtained  in  an  action  on  the 
first;  the  plaintiff  cannot  proceed  to  enforce  the  first,  but  must  rely 
upon  the  second":  McNutt  v.  Wilcox,  3  How.  (U.  S.)  419;  Whiting 
V.  Beebe,  12  Ark.  549.  The  execution  and  forfeiture  of  a  delivery 
bond  for  property,  having  the  force  and  effect  of  a  judgment,  dis- 
charges or  extinguishes  the  original  judgment,  and  no  execution  can 
thereafter  go  upon  the  latter:  Chitty  v.  Glenn,  3  T.  B.  Mon.  425. 
Jt  has  also  been  decided  that  if  a  new  judgment  is  recovered  upon 
prior  judgments,  as  in  an  action  for  debt  for  an  amount  equal  to 
both  such  prior  unsatisfied  judgments  and  costs  to  date,  they  are 
merged  in  the  later  judgment;  and  the  judgment  lien  under  them 
upon  the  land  of  the  defendant  is  thereby  discharged:  Denegre  v. 
Hann,  13  Iowa,  240.  It  has  also  been  decided  that  if  a  person  brings 
an  action  on  a  judgment,  which  never  was  a  lien  on  the  land  of  the 
judgment  debtor,  against  the  heirs  of  the  latter  after  his  doceaffo, 
instead  of  bringing  an  action  to  revive  the  judgment,  and  obtains  a 
new  judgment,  making  it  a  lien  on  the  land  of  the  deceased,  the 
old  judgment  is  merged  in  the  new,  and  he  is  entitled  to  rank  only 
as  a  creditor  of  the  estate  holding  a  debt  of  record:  Lavvton  v.  Perry, 
40  S.  C.  255,  18  S.  E.  8G1. 

If  a  judgment  of  a  lower  court  is  appealed  from,  and  aflirmed  on  ap- 
peal, the  lower  jiuluiiKMit  is  merged  in  the  judgment  of  tlie  supremo 
court  upon  its  aiiiriuauee  in  tliat  court:  Wilson  v.  Isbell,  45  Ala.  142. 
This  has  been  denied  in  T!;«nt(>rs'  R;ink  v.  Calvit,  3  Smedes  &  M. 
143,  41  Am.  Dec.  616,  wliere  It  was  held  that  a  judgment  of  afiirmane© 
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by  an  appellate  court  does  not  satisfy,  merge,  or  extinguish  the 
judgment  below,  and  that  it  retains  its  lien.  If  two  judgments  are 
obtained  in  different  courts,  involving  the  same  parties  and  the  sam« 
cause  of  action,  the  satisfaction  of  either  one  merges  and  extinguishes 
the  other:  Wheelock  v.  Godfrey  (Cal.),  35  Pac.  316;  Tarver  v.  Rankin, 
3  Ga.  210;  Earth  v.  Loeffelholtz,  108  Wis.  562,  84  N.  W.  846. 

On  the  other  hand,  quite  a  number  of  cases,  proceeding  upon  the  the- 
ory that  no  merger  can  take  place  until  some  higher  remedy  or  evidence 
has  been  created,  deny  that  one  judgment  can  merge  into  another  of 
equal  degree:  "Weeks  v.  Pearson,  5  N,  H.  324;  Jackson  v.  Shaffer, 
11  Johns.  513;  Armour  Bros.  Banking  Co.  v.  Addington,  1  Ind. 
Ter.  304,  37  S.  W.  100.  It  has  been  held  that  a  justice's  judgment 
is  not  merged  in  a  judgment  obtained  upon  it  in  another  justice's 
court,  the  general  principle  governing  in  such  cases  being  that  a  se- 
curity of  a  higher  nature  extinguishes  an  inferior  security,  but  not 
a  security  of  equal  degree:  Andrews  v.  Smith,  9  Wend.  53.  Upon 
this  ground  a  motion  to  enter  satisfaction  of  a  judgment  because  it 
had  been  recovered  upon  in  another  action  has  be^n  denied,  the 
court  holding  that  a  judgment  is  not  merged  or  satisfied  by  another 
judgment  being  obtained  in  another  court  in  an  action  brought  upon 
the  first  judgment.  The  second  judgment  must  in  fact  be  satisfied 
to  extinguish  the  first  judgment:  Weeks  v.  Pearson,  5  N.  H.  324; 
Mumford  v.  Stocker,  1  Cow.  178;  Griswold  v.  Hill,  2  Paine  C.  C.  492, 
Fed.  Cas.  No.  5836;  Armour  Bros  Banking  Co.  v.  Addington,  1  Inii. 
Ter.  304,  37  S.  W.  100.  It  has  also  been  decided  that  an  original 
judgment  is  not  merged  or  destroyed  by  a  judgment  of  supersedeas. 
That  the  plaintiff  may  pursue  his  remedy  at  hia  option,  either  on 
the  original  or  the  supersedeas  judgment,  the  only  restraint  being 
that  the  satisfaction  of  one  judgment  extinguishes  the  other:  Smith 
V.  Anderson,  18  MTd.  520.  Also  that  if  a  personal  judgment  is  against 
an  administrator,  and-  then  a  judgment  is  recovered  on  such  judg- 
ment on  his  bond,  for  the  same  debt,  the  two  judgments  are  not 
merged.  Each  is  a  separate  security  for  the  same  debt,  but  the 
payment  of  one  extingiiislies  the  other:  Townsend  v.  Whitney,  75 
N.  Y.  425;  McLean  v.  McLean,  90  N.  C.  530.  It  has  also  been  held 
that  if  a  judgment  is  rendered  against  a  husband  for  goods  pur- 
chased, part  of  which  are  household  necessaries,  a  judgment  against 
the  wife's  statutory  estate  for  the  value  of  such  necessaries  docs 
not  merge  the  judgment  against  the  husband  as  to  such  necessaries. 
but  is  merely  auxiliary  to  its  collection,  and  operates  as  a  payment 
only  when  and  to  the  extent  it  is  made  available:  Roberts  v.  Rice, 
71  Ala.  187.  In  Price  v.  Higgins,  1  Litt.  (Ky.)  it  was  decided  that  if 
a  judgment  is  obtained  against  a  defendant  in  attachment,  and  after- 
ward judgment  is  rendered  for  the  whole  amount  against  the  gar- 
nishee, the  latter  judgment  does  not  extinguish  the  former.  Am] 
in  Collier  v.  Bnnl;  of  Newbern,  17  N.  C.  525,  that  an  unsatisfied  judg- 
ment against  a  sheriff  and  his  sureties  for  the  amount  of  an  execu- 
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tion  delivered  to  him  for  collection  does  not  merge  or  extinguish  the 
judgment  on  which  the  execution  issued.  Or  the  payment  of  a  judg- 
ment against  a  sheriff  for  neglect,  to  make  the  money  under  an  exe- 
cution, will  not  of  itself  operate  as  a  merger  or  satisfaction  of  the 
original  judgment:  Poe  v.  Dorrah,  20  Ala.  288,  56  Am.  Dec.  196.  If 
in  an  action  on  a  judgment  constituting  the  only  lien  on  the  estate 
of  a  debtor  at  the  time  of  his  death,  a  new  judgment  is  obtained 
against  his  heirs,  the  first  judgment,  it  has  been  held,  is  not  merged 
in  the  second,  so  as  to  let  in  subsequent  creditors  under  judgments, 
to  rank  equally  with  the  prior  judgment  creditor  in  the  distribution 
of  the  assets  of  the  original  debtor's  estate:  Lawton  v.  Perry,  40 
S.  C.  255,  18  S.  E.  861.  If  the  statute  law  for  preserving  the  life 
of  a  judgment  is  followed,  and  a  new  judgment  is  obtained  on  the 
old  one,  the  old  judgment,  it  has  been  decided,  is  not  merged  in  the 
new  one.  The  lien  of  the  old  judgment  is  not  thereby  lost,  and  the 
lien  of  the  new  one  dates  from  the  time  of  the  old  judgment,  and 
takes  priority  from  that  date:  Hay  v.  Alexandria  etc.  E.  B.  Co.,  20 
Fed.  15. 


DAVIS  V.  SUMMERFIELD. 

[131  N.  C.  352,  42  S.  E.  818.] 

LATERAL  SUPPORT— Notice  of  Nature  of  Excavations.— It 

is  negligence  to  excavate  by  the  side  of  an  adjoining  owner's  wall, 
and  especially  to  excavate  deejier  than  the  foundation  of  such  wall, 
•without  giving  him  notice  of  the  nature  of  and  of  the  intent  to  make 
the  proposed  excavation,      (p.  782.) 

Boone,  Bryant  &  Biggs,  for  the  plaintiff. 

Winston  &  Fuller,  for  the  defendants. 

^^'^  CLARK,  J.  This  is  an  action  for  damages  caused  by 
depriving  the  soil  under  plaintiff's  wall  of  its  lateral  support, 
by  negligence  of  the  defendant  wliile  excavating  for  a  new 
building  on  an  adjoining  lot.  The  right  to  lateral  support 
has  been  before  this  court  in  Hammond  v.  Schiff,  100  N".  C. 
161,  6  S.  E.  753,  and  the  whole  subject  is  discussed  in  the  very 
full  and  elaborate  notes  to  Larson  v.  ]\Ietropolitiin  Street  Ry. 
Co.,  33  Am.  St.  Rep.  446,  447,  16  L.  R.  A.  330.  Another  full 
consideration  may  be  found  in  Jones  on  Easements,  sections 
585-631.  There  was  evidence  that  the  defendant  made  his  ex- 
cavation two  feet  deeper  than  the  bottom  of  the  foundation  of 
the  plaintiff's  wall,  causing  it  to  crack  and  otherwise  injuring 
the  plaintiff's  building.     There  was  counter-evidence,  and  the 
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jury  as  triers  of  the  fact  found  a  verdict  for  the  plaiutifr  and 
assessed  his  damages  at  two  hundred  and  twenty-five  dollar-. 

The  exceptions  presented  on  the  appeal  are  very  numerous, 
and  were  very  fully  and  ably  argued  here,  as  doubtless  they 
also  wore  below.  After  caiLful  consideration,  we  find  no  ma- 
terial error.  The  only  new  point  or  proposition  not  heretofore 
decided,  and  the  point  perhaps  most  pressed  on  the  argument, 
is  the  following  instruction  to  which  the  defendant  cxcepte! : 
"^Vhile  there  is  evidence  that  the  plaintiff  knew  that  the  de- 
fendant was  going  to  excavate  and  build,  for  she  testified  to 
tliat  herself,  still  the  defendant  owed  to  her  the  duty,  which  is 
not  an  unreasonable  one,  to  tell  her  of  the  extent  of  his  pro- 
posed plan  so  she  might  adopt  measures  for  self-protection,  if 
she  chose  to  do  so,  and  the  court  charges  you  there  is  no  evi- 
dence that  he  gave  proper  notice  to  the  plaintiff  on  the  line 
above  indicated.  To  give  this  notice  involves  no  expense  to 
the  proprietor,  and  affords  opportunity  to  the  adjoining  own  r 
to  protect  his  riglits  for  improvements  made  by  one  proprietnr 
may  be  attended  with  disastrous  results,  even  when  prosecuti  d 
by  competent  workmen/'  We  see  notliing  unreasonable  or 
erroneous  in  this  instruction,  ^*^*  So  far  from  giving  such 
notice,  when  the  plaintiff  sent  over  an  employe,  who  said  to 
the  male  defendant,  "Mrs.  Davis  says  pler.sc  protect  her  wall, 
to  dig  it  out  in  sections,"  he  replied,  "I  know  my  busir.es-; 
let  her  attend  to  her  business."  And  when  in  her  anxiety 
about  the  safety  of  her  building,  the  plaintiff  sent  over  another 
|ier-^on  to  ask  of  her  defendant  "not  to  hurt  her  wall."  askiii_r 
ihat  tlie  work  might  be  prosci-iited  iii  such  a  manner  as  not  t'> 
<'ndanger  her  l)ui](]ing.  the  d('f(mdant  very  ungallantly  s<mt  t'lK' 
l;uly  liaek  word.  "To  go  to  the  dcxil."' 

The  action  is  not  for  the  (h^'endant's  rude  s])eeches.  it  i- 
true,  hut  certainly  after  tliese  inessag(^s  ivcnn  the  ])lainti;l'. 
showing  her  anxiety  to  protect  her  wall,  lie  at  least  owi'.i  : 
to  her.  as  his  honor  eluwged.  to  give  her  notice  of  tlu^  iii;:;i- 
ner  and  depth  of  his  pro}ioM'(l  excavations.  If  ijifomird  in 
ihat  resjicct  she  might  lia\c  placed  sujiports  under  li'i"  v.iii:. 
or  removed  weights  from  the  iloors  or  otherwise  prolei-tcd  1,,  ;• 
])roperty;  or  if  jdaintitfs  ])lans  se(>med  an  ill<\L^d  ifivri-ioii 
of  her  rights,  she  might,  if  so  advised  by  counsel  learned  in 
law.  have  sought  protection  by  an  application  for  an  injum- 
tion.  The  defendant's  failure  to  give  such  jiotice  and  informa- 
tion was,  under  the  circumstances,  as  injurious  to  the  ])laintiir 
as  the  manner  of  his  refusal   was  wanting  in  credit  to  him- 
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self:  Jones  on  Easements,  sec.  610;  Spohn  v.  Dives.  174  Pa. 
St.  474,  34  Atl.  192 ;  note  to  Larson,  v.  Metropolitan  Street 
Ry.  Co.,  33  Am.  St.  Kep.  470. 

The  true  rule  deducible  from  the  authorities  seems  to  be 
that,  while  the  adjacent  proprietor  cannot  impair  the  lateral 
support  of  the  soil  in  its  natural  condition,  but  is  not  re']uired 
to  give  support  to  the  artificial  burden  of  a  wall  or  building 
superimposed  upon  the  soil,  yet  he  must  not  dig  in  a  negli- 
gent manner  to  the  injury  of  that  wall  or  building,  and  it 
is  negligence  to  excavate  by  the  side  of  the  neighbor's  wall, 
and  especially  to  ex(a\ate  deeper  than  the  foundation  of  that 
wall,  without  giving  the  owner  of  the  wall  notice  of  that  in- 
tention '"^^^  that  he  may  underpin  or  shore  up  his  wall,  or  re- 
lieve it  of  any  extra  weiglit  on  the  floors,  and  the  excavating 
party  should  dig  out  the  soil  in  sections  at  a  time  so  as  to  give 
the  owner  of  the  building  opportunity  to  protect  it  and  not 
expose  the  whole  wall  to  pressure  at  once.  The  defendanta 
did  not  give  any  notice  of  the  nature  of  their  proposed  excava- 
tion, and  the  evidence  justified  tlie  jury  in  finding  them  guilty 
of   negligence. 

Upon  the  whole  case  substantial  justice  appears  to  have  been 
done,  and  we  find  no  error  requiring  a  new  trial. 

Affirmed. 


The  Right  to  Lateral  Support  is  considerod  in  IVTosior  v.  Orefjon  Xav. 
Co.,  39  Or.  256,  87  Am.  St.  Eep.  652,  64  Pac.  453;  monogrraphic  notes 
to  Larson  v.  Metropolitan  St.  Ry.  Co.,  33  Am.  St.  Rep.  446-476; 
Charles  v.  Rankin,  66  Am.  Dec.  647-651;  Thurston  v.  Hancock,  7  Am. 
Dec.  62-66.  One  making  an  excavation  on  his  own  land,  and  thereby 
causing  injury  to  an  adjoining  owner's  building,  without  giving  him 
previous  notice  or  without  his  knowledge,  is  liable  in  damti^ea: 
Schultz  V.  Byers,  53  N.  J.  L.  442,  26  Am.  St.  Rep.  435,  22  Atl.  514. 


SMITH  V.  PATTON". 

[131  N.  C.  396,  42  S.  E.   849.] 

PXTBLIO  OFFICERS —Liability  on  Official  Bond.— A  clerk  of 
court  is  a  public  officer,  and,  as  such,  his  sureties  are  liable  for  money 
received  by  him  in  his  official  capacity  as  an  insurer,  and  not  merely 
for  the  exercise  of  good  faith,      (p.  784.) 

OFFICIAL  BONDS. -Liability  on.— If  a  public  officer  re.-^ive'» 
money  in  his  official  eaiiaeity,  whether  authorized  or  required  t..  re- 
ceive it  or  not,  his  sureties  on  his  official  bond  are  re^onsible  for  iho 
safekeeping  of  the  fund  so  puid  in.      (p.  784.) 
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J.   T.    Perkins,   for  the  plaintiffs. 
A.   C.  Avery,  for  the  defendants. 

'*'•*''  CLAEK,  J.  Under  proceedings  to  sell  land  for  parti- 
tion, the  commissioner  paid  the  proceeds  of  the  sale  into  the 
clerk's  office,  taking  his  receipt  therefor  as  clerk.  The  clerk 
deposited  the  same  in  the  Piedmont  Bank,  which  later  failed, 
and  the  fund  being  impaired  or  lost,  this  action  is  to  recover 
the  amount  so  lost   from  the  clerk,  on  his  bond. 

It  is  settled  in  this  state  that  the  bond  of  a  public  officer  is 
liable  for  money  that  comes  into  his  hands  as  an  insurer,  and 
not  merely  for  the  exercise  of  good  faith:  Presson  v.  Boone, 
108  K  C.  78,  12  S.  E.  897;  State  v.  Bateman,  102  N.  C.  52, 
11  Am.  St.  Eep.  708 ,  8  S.  E.  882 ;  Morgan  v.  Smith,  95  N.  C. 
396;  Havens  v.  Latham,  75  N.  C.  505;  State  v.  Clarke,  73  N. 
C.  257,  and  other  cases  therein  cited.  Bonds  of  adminis- 
trators, executors,  guardians,  etc.,  only  guarantee  good  faith: 
Moore  v.  Eure,  101  N.  C.  11,  9  Am.  St.  Rep.  17,  7  S.  E.  471 ; 
Atkinson  v.  Whitehead,  66  N.  C.  296. 

But  the  defendants  contend  that  there  was  no  law  author- 
izing the  clerk  to  receive  these  funds,  and  therefore  the  bond 
is  not  liable.  Here,  the  clerk  appointed  the  commissioner  to 
make  the  sale,  without  bond,  and  on  approving  his  report  re- 
ceived and  receipted  for  the  proceeds  as  clerk,  took  out  his 
costs,  and  entered  the  amount  due  each  heir  at  law  on  his 
docket,  and  dis'bursed  a  portion  of  said  fund  to  the  parties  en- 
titled. This  would  seem  a  receipt  of  the  fund  by  the  clerk 
*V  virtue  of  his  office";  Cox  v.  Blair,  76  N.  C.  78;  McNeill 
v.  "Morrison,  63  N.  C.  508;  Judges  v.  Dean,  9  N.  C.  93. 

But  if  this  were  otherwise,  the  clerk  received  it  "as  ^"'* 
clerk/'  and  so  receipted  for  it.  This  was  certainly  a  receipt 
of  the  money  "under  color  of  his  office,"  and,  indeed,  this  is 
admitted  in  the  answer.  The  older  decisions  were  made  when 
these  words  were  not  in  the  statute.  "The  broad  and  com- 
prehensive provision"  embracing  money  received  by  "color  of 
his  office,"  was  enacted  to  cover  the  defect  by  the  Code,  vsection 
72,  and  was  construed  in  Thomas  v.  Cpnnelly,  104  IST.  C.  342. 
10  S.  E.  520,  to  embrace  all  cases  where  the  officer  rtK^eivcd 
the  money  in  his  official  capacity,  but  when  he  may  not  be 
authorized  or  required  to  receive  the  same.  In  such  case,  the 
bond  is  responsible  for  the  safe  custody  of  the  fund  so  paid 
in  :  Presson  v.  Boone,  108  N.  C.  78.  12  S.  E.  897 ;  Sharp  v. 
Connelly,  105  N.  C.   87,  11   S.  E.   177;  Thomas  v.   Connelly, 
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104  N.  C.  342,  10  S.  E.  530;  Ex  parte  Cassi<ly,  95  N.  C.  225; 
Brown  v.  Coble,  76  N.  C.  393;  Greenlee  v.  Sudderth,  65  N. 
C.  473;  Broughton  v.  Haywood,  Gl  N.  C.  380. 

While  the  charter  of  the  Piedmont  Bank  (Private  Laws  of 
1891,  chapter  41,  section  2)  authorizes  public  officers  to  de- 
posit in  said  bank  any  moneys  in  their  custody,  it  specifies 
that  this  shall  be  subject  to  the  provisions  of  chapter  470 
of  the  Laws  of  1889,  which  provides  that  no  such  provision  in 
any  corporation  charter  "shall  operate  or  te  construed  to  re- 
lieve them  from  official  responsibility,  or  their  sureties  from 
liability  on  their  official  bonds." 

The  plaintiffs'  claimants  of  this  fund,  are  entitled  to  main- 
tain this  action:  Code,  sec.  1883;  Daniel  v.  Grizzard,  117  N. 
C.  105,  23  S.  E.  93. 

No  error. 


The  Liability  of  Sureties  oni  the  bond  of  a  clerk  of  court  ia  consid- 
ered in  the  monographic  note  to  Feller  v.  Gates,  91  Am.  St.  Eep.  562- 
571. 


COMMISSIONERS   OF   McDOWELL  COUNTY  v.  NICH- 
OLS. 

[131  N.  C.  501,  42  S.  E.  938.] 

SXJKETYSHIP— Separate  Indemnity.— A  person  who  is  about 
tn  become  a  surety  with  others  may  stipulate  with  the  principal,  with- 
out the  knowledge  of  other  sureties,  for  a  separate  indemnity  for 
his  benefit  alone,      (p.  786.) 

SURETYSHIP  —  Separate  Indemnity— Contribution.— If  one 
Jitirety,  subsequently  to  becoming  such,  obtains  from  the  principal  a 
separate  indemnity  or  counter-security,  it  inures  to  the  benefit  of  all. 
(p.  787.) 

S.  J.  Erwin,  for  the  plaintiff. 

J.  T.  Perkins,  for  the  defendant. 

*^«^  MONTGOMERY,  J.  The  defendant,  R.  L.  Nichols,  as 
sheriff  of  McDowell  county,  executed  two  bonds  to  the  state  of 
North  Carolina,  conditioned  for  the  collection  and  settlement 
of  all  the  public  taxes.  One  of  the  bonds  was  dated  the  31st 
of  August,  1899,  and  the  other  one  was  dated  the  31st  of 
August,  1900.  Both  bonds  covered  one  and  the  s<ime  term 
of  office,  and  certain  of  the  other  defendants  executed  the 
first  bond  as  sureties,  and  certain    of    the    other    defendants 
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executed  the  second  bond.  Nichols,  the  sheriff,  made  default 
in  the  settlement  of  the  first  year's  taxes,  and  was  in  default 
at  the  time  of  the  execution  of  the  second  bond — the  renewal 
bond.  The  commissioners  of  the  county  brought  suit  for 
the  amount  of  the  deficiency  against  the  sureties  on  both 
bonds.  The  pleadings  having  been  filed,  the  cause  was  re- 
ferred to  Edmund  Jones  to  take  and  state  an  account  of  the 
questions  of  law  and  fact  arising  upon  the  pleadings.  The 
sureties  on  the  last  bond,  that  of  1890,  raised  no  question  as 
to  their  liability  equally  with  the  sureties  on  the  first  bond  in 
their  answer.  The  referee  decided  that  they,  as  a  matter  of 
law,  were  so  bound,  and  no  exception  was  entered:  Poole  v. 
Cox,  31  N.  C.  69,  49  Am.  Dec.  410;  Oats  v.  Bryan,  14  K 
C.  451 ;  Coffield  v.  McNeill,  74  N.  C.  535.  It  appeared  before 
the  referee  that,  on  the  thirty-first  day  of  August,  1899, 
Nichols,  the  sheriff,  executed  a  deed  of  trust  to  D.  E.  Hudgins, 
aa  trustee,  to  indemnify  W.  A.  Conley,  one  of  the  sureties 
''^•*  on  the  bond  of  1899,  against  loss  on  account  of  his  liabil- 
ity as  bondsman,  and  that  Conley  refused  to  sign  the  bond 
until  the  indemnity  had  been  given;  that  he  signed  it  on  the 
5th  of  September,  1899,  when  the  commissioners  received 
and  approved  it,  and  that  the  bond  had  been  signed  by  the 
other  sureties  on  the  last  mentioned  date.  There  was  no 
evidence  that  the  sureties  had  any  knowledge  of  the  indem- 
nity given  to  Conley  at  the  time  it  was  given,  or  before  they 
had  executed  the  bond.  The  amount  realized  from  the  sale 
of  the  property  by  Hudgins,  trustee,  was  two  thousand  six  hun- 
dred and  fourteen  dollars  and  fifty-nine  cents,  which  has  been 
paid  to  the  plaintiffs.  In  adjusting  the  liabilities  of  the  co- 
sureties amongst  themselves,  the  referee  held,  as  a  matter  of 
law,  that  each  of  them  on  both  the  bonds  was  entitled  to  share 
in  the  benefit  of  the  payments  made  by  tl)e  trustee,  upon  his 
payment  of  his  proportionate  part  of  the  recovery  against  the 
principal  and  sureties.  The  defendant  Conley  excepted  to  that 
finding  of  the  referee,  and,  upon  the  confirmation  of  the  report 
by  the  court,  he  entered  the  same  exception. 

The  doctrine  of  contribution  among  cosureties  does  not 
arise  by  contract  between  them,  but  it  grows  out  of  an  equita- 
ble principle — the  principle  that  equality  is  equity  among 
persons  who  stand  in  the  same  situation.  Does  the  defendant 
Conley  stand  in  the  same  situation  as  do  the  otlier  cosureties? 
If  he  does  not,  then  the  principle  a.bove  stated  does  not  apply, 
"for  equality  among  persons  whose  situations  are  not  equal  is 
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not  equity."  Do  Conley  and  the  other  sureties,  then,  occupy 
the  same  and  equal  situation?  The  answer  to  the  question 
depends  upon  wliether  or  not  one  who  is  about  to  become  a 
surety  with  others  can  stipulate  with  the  principal,  without 
the  knowledge  of  the  other  sureties,  for  a  separate  indemnity 
for  his  own  benefit,  primarily.  We  believe  it  can  be  done, 
and  that  it  cannot  be  reached  and  applied  to  the  equal  benefit 
of  all  the  sureties,  unless  it  was  procured  through  fraud,  or 
*****  unless  it  can  be  shown  that  although  it  was  executed  for  the 
benefit  of  one  alone,  yet  it  was  intended  for  the  benefit  of  all. 
The  true  principle  underlying  this  question  is  stated  with 
great  clearness  in  tlie  case  of  Hall  v.  Robinson,  30  N.  C.  5G, 
where  the  court  said:  "I'he  relief  between  cosureties  in  equity 
proceeds  upon  the  maxim  that  equality  is  equity;  and  that 
maxim  is  but  a  principle  of  the  simplest  natural  justice. 
It  is  a  plain  corollary  from  it  that  when  two  or  more  embark 
in  the  common  risk  of  being  sureties  for  another,  and  one  of 
them  subsequently  obtains  from  the  principal  an  indemnity 
or  counter-security  to  any  extent,  it  inures  to  the  benefit  of 
all.  The  risk  and  the  relief  ought  to  be  coextensive."  And 
in  each  and  all  of  the  cases  in  our  reports  (and  they  are 
numerous)  where  the  "principle  is  upheld  and  the  indemnity 
applied  to  the  common  benefit  of  all  the  sureties,  the  indem- 
nity was  procured  subsequently  to  the  execution  of  the  obli- 
gation. In  the  case  before  us,  the  risk  was  never  a  common 
one  between  Conley  and  the  other  sureties.  Before  he  had 
any  relation  or  connection  with  the  other  sureties,  and  before 
he  would  assume  any  responsibility,  he  stipulated  with  the 
principal  for  a  separate  indemnity.  Wlien  Conley  signed  t!ie 
bond,  he  had  already  stipulated  for  separate  indemnity;  and 
the  other  sureties  have  no  right  to  complain  of  an  act  of  pre- 
caution which  they  might  have  availed  themselves  of  and  to 
reach  the  benefit  of  that  indemnity,  provided  it  was  executed 
in  good  faith,  or  unless  they  showed  that  it  was  intended  for 
tlie  benefit  of  all,  which  they  could  have  shown,  if  it  had 
been  true,  in  an  equitable  proceeding  as  this  was.  The  i^qui- 
table  doctrine  ought  not  to  be  extended  so  far  as  to  reaoh  the 
matter  of  indemnity  stipulated  for  before  the  rcdation  of  ro- 
surety  exists.  Until  that  relation  is  brought  about,  the  sure- 
ties have  each  the  right  to  look  out  for  his  own  scparat-^  in- 
demnity; afterward,  the  procuring  of  indemnity  is  and 
ought  to  be  for  the  common  benefit,  on  the  principle  men- 
tioned ******  in  this  opinion.     And  this  has  been  decided  by  this 
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court  in  the  case  of  Long  v.  Barrett,  38  N.  C.  631.  Riiffin, 
C.  J.,  for  the  court,  there  said:  "As  one,  when  he  is  about  to 
become  a  surety  with  others  may  stipulate  for  a  separate  in- 
demnity from  the  principal  to  him,  and  the  cosureties  would 
be  only  entitled  to  a  surplus  after  his  reimbursement:  Moore 
V.  Moore,  11  N.  C.  358,  15  Am.  Dec.  523.  So  there  can  be  no 
doubt  that  after  two  persons  have  become  sureties  for  a  com- 
mon principal,  they  may,  by  agreement  between  themselves, 
renounce  their  right  to  take  benefit  from  any  securities  they 
may  respectively  obtain,  and  each  look  out  for  himself  exclu- 
sively for  an  indemnity  from  the  principal,  or  for  contribu- 
tion from  another  cosurety." 
Error. 


If  One  of  Several  Sureties  subsequently  takes  a  security  from  a  third 
person  or  the  principal  for  his  own  indemnity,  it  inures  to  the  com- 
mon benefit  of  all  the  stireties:  Note  to  Hall  v.  Cushman,  43  Am.  Dec. 
563-565;  BoUn  v.  Metcalf.  6  Wyo.  1,  71  Am.  St.  Eep.  898,  42  Pac.  12, 
41  Pac.  694;  Hoover  v.  Mowrer,  84  Iowa,  43,  35  Am.  St.  Eep.  293,  50 
N.  W.  62. 


GREEN  V.   GREEN". 

[131  N.  C.  533,  42  S.  E.  954.] 

DIVORCE  AND  ALIMONY— Ground  for.— An  offer  by  a  hus- 
band to  strike  his  wife,  coupled  with  foul  and  unjust  accusations 
often  repeated,  a  withdrawal  of  intercourse,  refusal  to  bed>  with  her, 
and  an  express  charge  of  the  illegitimacy  of  the  children  of  the  mar- 
ringe,  is  ground  for  a  divorce  from  bed  and  board,  with  alimony  for 
the  support  of  the  wife.      (p.  789.) 

DIVORCE.— Evidence  of  the  acts  of  the  husband  within  six 
months  before  the  commencement  of  an  action  for  divorce  by  his  wife 
is  incompetent  and  iivadmissible.      (p.  790.) 

W.   E.   Moore,  for  the  plaintiff. 

C.  C.  Cowan,  for  the  defendant. 

r.34  CLARK,  J.  I'his  is  an  action  for  divorce  from  l)cd  and 
board.  The  complaint  alleL^e?,  in  substance,  that  on  or  about 
Se[>tember  4,  1900,  tlie  defendant  cursed  and  abused  the 
phi.intiff,  drawing  back  his  fists  to  strike  lier  (which  plain- 
tiff avoided  by  stepping  l»ack),  and  told  Iter  to  leave  his  house, 
that  he  did  not  respect  or  lo\e  her,  and  this  in  the  presence 
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of  a  neighbor,  and  states  her  conduct  to  show  that  she  did  not 
provoke  it;  that  the  defendant  was  jealous,  and  if  she  spoke 
to  any  man  or  went  to  any  neighbor's  house,  the  defendant 
would  get  mad  and  would  not  speak  to  her  for  several  days, 
and  that  she  did  nothing  to  cause  jealousy,  stating  her  con- 
duct; that  for  at  lea.^t  six  months  prior  to  September  4,  1900, 
the  day  the  plaintiff  was  driven  from  the  defendant's  house, 
he  had  slept  in  the  storehouse,  and  refused  to  stay  in  the 
dwelling-house  and  slcx^p  with  this  affiant,  though  she  liad 
often  begged  him  so  to  do,  and  had  withdrawn  during  that 
time  all  marital  intercourse  from  the  plaintiff,  and  had  de- 
nied his  heing  father  of  their  children ;  wliereupon,  she  avers 
that  such  indignities  have  rendered  her  condition  intolerable 
and  life  burdensome:  Code,  sec.  12S6. 

The  plaintiff  testified  that  she  was  twenty-five  years  old.  and 
the  defendant  fifty-nine;  that  they  had  been  married  six  years 
and  had  two  children,  and  testified  somewhat  more  in  detail 
to  the  state  of  facts  above  set  out,  and  introduced,  without  ob- 
jection, a  long  letter  from  the  defendant,  written  in  November, 
1900,  soon  after  the  separation,  in  which,  among  other  insulting 
things,  he  repeats  that  the  children  are  not  his,  and  charges 
that  they  were  begotten  by  the  plaintiff's  uncle.  Upon  de- 
murrer ^'^'  to  the  evidence,  the  court  gave  judgment  of  non- 
suit.    In  this  there  was  error. 

In  Coble  v.  Coble,  55  N.  C.  392,  it  is  said  that  it  is  not 
neces^sary  that,  to  render  the  plaintiff's  condition  intolerable 
and  life  burdensome,  there  should  be  a  striking,  or  ev^Mi  a 
touching  of  the  body,  but  foul  and  unjust  accusations  often 
repeated,  with  a  withdrawal  of  iniercourse  and  refusing  to 
bed  with  his  wife,  and  (in  that  case)  tlireats  of  deadly  vio- 
lence, were  sufficient.  Here,  we  have  all  these  except  the  la-t, 
and  in  addition  we  have,  here,  the  offer  to  strike  and  the  ex- 
press charge  of  the  illegitimacy  of  the  children.  Woubl  it 
be  reasonable,  should  these  facts  be  sustain(^d  by  a  verdiei.  to 
compel  the  plaintiff  to  again  bed  and  board  with  the  drfrn.l- 
ant  by  refusing  a  judicial  separation  and  alimony  for  ]\>v 
support?  The  defendant,  according  to  the  allegation  and  iv-- 
dence,  has  already  given  himself  such  separatioii  from  l^  d 
and  board  by  abandoning  the  plaintiff,  living  separate  and 
apart  from  her,  and  refusing  conjugal  relations,  and  it  ap- 
pears is  defending  this  action  simply  to  avoid  contributing 
to  her  support.  In  Erwin  v.  Erwin.  57  N.  C.  82,  the  faet,^ 
were  almost  identical  with  those  in  this  case. 
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The  complaint  states  the  circumstances  specifically,  friving 
time  and  place,  as  required:  Martin  v.  Martin,  130  N.  C.  27, 
40  S.  E.  822,  and  Ladd  v.  Ladd,  121  X.  C.  118,  28  S.  E.  190, 
and  numerous  cases  cited  therein;  also  specifically  her  conduct 
on  the  occasions  referred  to,  that  it  may  be  seen  that  her  al- 
legation that  there  was  "no  provocation  on  her  part,"  was  not 
a  conclusion  of  Jaw  or  fact  drawn  by  herself:  Jaclcson  v.  Jack- 
son. 105  N.  C.  438,  11  S.  E.  175,  and  cases  there  cited,  and 
O'Connor  v.  O'Connor,  109  X.  C.  139,  13  S.  E.  887.  The  an- 
swer denies  the  allegations  of  the  complaint,  but  sets  up  no 
counter-allegations  of  conduct  on  the  part  of  the  plaintiff  in 
bar  of  a  divorce,  notwithstanding  the  complaint. 

The  letter  of  November,  1900,  it  is  true,  was  written  with- 
in ^•**'  six  months  of  bringing  the  action,  and  it  may  be  (which 
we  do  not  decide)  should  have  been  ruled  out  if  excepted  to; 
but  it  was  only  a  reiteration  of  what  was  already  in  evidence, 
save  the  charge  that  the  plaintiff's  uncle  was  specifically 
named  as  the  father  of  the  children,  whose  paternity  he  had 
before  disclaimed,  according  to  the  plaintiff's  evidence.  This 
additional  indignity  having  been  within  six  months  before 
action  brought,  was  clearly  incompetent,  and  that  part  of  the 
letter  should  have  been  excluded  by  the  court  ex  mero  motu, 
but  in  withholding  the  case  from  the  jury  there  was  error. 


A  Divorce  may  be  granted  a  wife  on  the  ground  that  her  husband 
indulged  in  profane,  indecent,  and  insulting  language  toward  hor, 
charging  her  with  unchastity  and  denying  the  paternity  of  his  chil- 
<\T(m:  Braun  v,  Braun,  194  Pa.  St.  287,  75  Am.  St.  Eep.  699,  44  Atl. 
K'96:  monographic  note  to  Eeinhard  v.  Eeinhard,  65  Am.  St.  Eep.  75- 
80.  But  see  Maddox  v.  Maddox,  189  Til.  152,  82  Am.  St.  Eep.  431,  59 
is.  E.  599;  Johnson  v.  Johnson,  107  Wis.  186,  81  Am.  St.  Eep.  836,  83 
^.  W.  291. 


STATE  V.  ELLSWORTH. 

[131  N.  C.  773,  42  S.  E.  699.] 

PLEA  of  Former  Conviction  is  a  collateral  civil  inquiry,  and 
the  burden  of  proof  is  upon  the  person  offering  it.      (p.  791.) 

PLEA  of  Former  Conviction.— Verdict  in  favor  of  the  ac- 
cused on  plea  of  former  conviction  contrary  to  the  weight  of  the 
evidence,  must  be  set  aside  and  a  new  trial  ordered,      (p.   792.) 

PLEA  of  Former  Conviction— Former  Jeopardy.— Trial  of  a 
plea  of  former  conviction  prior  to  the  trial  on  the  merits  is  a 
mere  interlocutory  proceeding,  and  not  the  subject  of  a  subsequent  plea 
of  :ormer  jeopardy,      (pp.  793,  794.) 
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PLEA  of  Former  Conviction— Order  Setting  Aside  Verdict- 
Appeal. —  No  appeal  lies  trom  an  order  setting  aside  the  verdict 
oij  a  trial  of  a  plea  of  former  conviction  prior  to  the  trial  on  the 
merits,      (p.  794.) 

R.  D.  Gilmer,  attorney  general,  for  the  state. 
H.  H.  McLendon,  for  the  defendants. 

'"^  CLAKK,  J.  The  defendants  were  indicted  for  breaking 
into  a  storehouse  with  intent  to  commit  larceny,  without  speci- 
fying any  articles,  and  their  sentence  on  conviction  was  afhnned 
on  appeal:  State  v.  Ellsworth,  130  N.  C.  690,  4  S.  E.  548. 
During  the  pendency  of  that  appeal,  and  before  the  decision 
'^'^'^  of  this  court  therein  had  been  rendered,  an  indictment  was 
tried  against  the  defendants  for  larceny  of  certain  articles 
alleged  to  have  been  stolen  by  them  from  said  storehouse  im- 
mediately after  their  felonioiLs  breaking  into  the  same.  To 
this  the  defendants  interposed  the  preliminary  plea  of  former 
conviction,  declining  to  plead  to  the  merits  till  this  plea  had 
been  disposed  of. 

The  plea  of  former  conviction  is  not  a  plea  upon  the  merits. 
It  is  not  an  inquiry  as  to  anything  that  the  defendant  has  or 
has  not  done,  and  is  not,  therefore,  of  a  criminal  nature.  It 
is  a  collateral  civil  inquiry  as  to  what  action  the  court  has 
taken  on  a  former  occasion.  The  burden  from  the  start  is  on 
the  party  offering  it,  and  if  it  is  not  proven  by  him  by  a  pre- 
ponderance of  evidence,  the  i.-sue  must  be  answered  "No."  So 
distinct  is  this  collateral  issue  from  the  criminal  inquiry  that 
it  is  held  that  they  should  he  tried  separately:  State  v.  Win- 
chester, 113  K  C.641,  18  S.  E.  G57;  State  v.  Rcspass,  85  N. 
C.  534.  It  is  held  an  "interlocutory  plea,"  and  that  no  appeal 
lies  for  defendant  therefrom,  but  he  can  note  his  exception : 
State  V.  Pollard,  83  X.  C.  597.  When  the  plea  of  former  con- 
viction (or  former  acquittal)  is  not  sustained,  then  the  criminal 
trial  begins  unaffected  by  the  interlocutory  inquiry  wliich  has 
been  taken  as  to  the  former  action  of  tlie  court :  Commonwealtli 
V.  Goddard,  13  Mass.  455.  So  far  from  involving  the  criminal 
trial,  the  plea  of  former  conviction  is  a  confession  and,  there- 
fore, it  should  be  tried  separately.  There  is  a  single  issue 
on  a  trial  for  a  criminal  offense  to  which  the  response  must 
be  "guilty"  or  "not  guilty."  The  issue  here  suhmittod  was: 
"Have  tlie  defendants  been  formerly  convicted  of  the  crime 
wherewith  they  now  stand  charged?"  There  was  no  conflict 
in  the  evidence  and  the  answer  depended  upon  an  inspection 
of  the  two  indictments  by  the  court.     Being  of  opinion  that 
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they  were,  as  a  matter  of  law,  for  different  offenses,  the  judge 
'^'^^  instructed  the  jury  that  if  they  believed  the  evidence,  to 
answer  the  issue  "Xo."  He  might  have  directed  a  verdict, 
for  there  was  no  evidence  in  favor  of  the  party  upon  whom 
lay  the  burden  of  proof  (Spruill  v.  Northwestern  etc.  Ins.  Co., 
120  N.  C.  141,  27  S.  E.  39),  if  the  judge  was  right  in  his 
legal  conclusion  upon  inspection  of  the  indictments.  The 
jury,  however,  found  the  proposition  of  law,  the  only  matter 
before  them,  differently  from  the  judge  and  responded  "Yes." 
Whereupon,  he  set  the  verdict  aside,  beacuse  "contrary  to  the 
weight  of  the  evidence  and  against  the  instructions  of  the 
court.'* 

The  court  cannot  set  aside  a  verdict  of  not  guilty,  though 
it  may  treat  such  verdict  as  a  nullity  when  it  has  been  pro- 
cured by  fraud  (State  v.  Tilghman,  33  N.  C.  513;  State  v. 
Swepson,  79  N.  C.  632),  and  put  the  defendant  on  trial  again. 
But  this  was  not  a  verdict  of  not  guilty.  It  was  an  interlocu- 
tory inquiry  as  to  former  action  by  the  court,  and  the  verdict 
by  the  jury  being  in  the  face  of  the  instructions  of  his  honor, 
and  unsustained  by  any  evidence,  he  could  not  do  otherwise 
than  set  aside  the  verdict.  The  defendants  have  not  been  in 
jeopardy:  17  Am.  &  Eng.  Ency.  of  Law,  592;  State  v.  Hagcr, 
61  Kan.  504,  59  Pac.  1080.  Their  guilt  has  not  been  inquired 
into  by  a  jury  on  this  bill.  With  this  verdict  set  aside,  there 
still  remains  a  new  trial  upon  this  plea  of  former  conviction, 
and  if  that  is  found  against  them,  then  the  plea  of  not  guilty 
will  be  tried  unaffected  by  these  preliminary  inquiries,  which 
are  in  the  nature  of  a  plea  of  abatement.  So  purely  is  this 
a  collateral  inquiry  that  when,  as  here,  the  plea  turns  upon 
an  inspection  of  the  two  indictments,  the  court  may  decide  the 
plea  without  the  intervention  of  a  jury,  or  may  charge  the 
jury  that  the  plea  is  not  sustained  by  the  evidence:  9  Encyclo- 
pedia of  Pleading  and  Practice,  640,  and  cases  there  cited,  and 
Martha  v.  Stat€,  26  Ala.  72,  in  which  Chilton,  C.  J.,  say?: 
*'This  is  no  invasion  by  the  court  of  the  province  of  the  jury. 
for  it  is  the  duty  of  the  court  to  declare  '"''''*  the  legal  efffxt 
of  the  record  insisted  on  by  the  prisoner  as  sustaining  her 
pleas" — of   former   acquittal. 

In  a  somewhat  similar  inquiry,  in  State  v.  Haywood,  94  N. 
C.  848  (for  forgery),  the  preliminary  issue,  "Is  defendant 
sane  and  capable  of  conducting  his  defense?"  was  found  by 
the  jury  "No."  The  trial  court  set  aside  this  verdict,  because 
against  the  weight  of  the  evidence.     This  was  tacitly  recog- 
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nized  on  appeal  as  valid,  for  the  di-fundant  was  immodi;itoly 
put  upon  trial  for  tlie  forgery  and  convicted,  and  a  new  trial 
was  granted  on  ai)peal  for  an  objection  to  a  grand  juror,  which, 
it  was  held,  was  iiot  waived  by  the  trial  upon  this  preliminary 
plea,  though  it  was  held  that  it  would  have  been  if  not  made 
before  the  plea  of  not  guilty  was  entered. 

In  State  v.  Ijce,  Go  Conn.  2G5,  48  Am.  St.  Eep.  2U?,  30 
Atl.  1110,  Hamersley,  J.,  well  says:  "A  theory  seems  at  tinns 
to  have  prevailed  which  assumes  that  the  punis^hment  of  crime 
is  a  sort  of  invasion  of  natural  right,  and  that  a  per;?on  ac- 
cused of  crime  should  be  exempt  from  established  rules  of  law 
binding  on  all  other  citizens,  and,  therefore,  a  procedure  which 
proves  incompetent  to  the  correct  application  of  legal  i)rinci- 
ples  in  criminal  trials  can  be  changed,  like  any  other  rule  of 
practice,  when  the  change  may  tend  to  protect  an  accused  from 
unjust  punishment,  but  becomes  a  fundamental  principle  of 
jurisprudence,  that  cannot  be  altered,  when  the  change  may 
tend  to  secure  his  just  punishment.  It  needs  no  argument 
to  dispel  such  illusion,  or  to  demonstrate  that  the  natural  righta- 
of  the  individual,  as  well  as  the  interests  of  public  order,  are 
best  served  and  the  essential  principles  of  jurisprudence  are 
most  accurately  followed,  when  the  proceedings  in  a  criminal 
prosecution  include  such  protection  against  injustice  that  the 
final  disposition  of  the  cause  will  not  only  settle  the  contro- 
versy, but  settle  it  in  accordance  with  law 'Putting  in 

jeopardy'  means  a  jeopardy  which  is  real  and  has  continued 
through  evvvy  "^"^"^  stage  of  one  prosecution,  as  fixed  by  exist- 
ing laws  relating  to  procedure.  ^Vliile  such  prosecution  re- 
mains undetermined,  the  one  jeopardy  has  not  been  exhausted. 
The  jeopardy  is  not  exhausted  by  an  indictment  followed  by 
a  nolle,  nor  by  a  nolle  after  the  trial  has  commenced  when  the 
prisoner  doos  not  claim  a  verdict  (2  Swift's  Digest,  402;  State 
V.  Garvey,  42  Conn.  233)  ;  nor  by  the  discharge  of  a  jurv  in 
case  of  the  sickness  of  a  judge  (Nugent  v.  State,  4  Stew.  \-  P. 
(Ala.)  72,  24  Am.  Dec.  746),  the  sickness  of  juror  (K>\  v. 
Scalbert,  2  I^eaeh  C.  C.  620;  Eex  v.  Edwards,  2  Camp.  -MTn; 
Commonwealth  v.  Merrill,  Thach.  C.  C.  1),  and  innum<Ta!)Ie 
other  instances,  which  the  learned  judge  cites  with  a-ccompanv- 
ing  authorities,  and  it  will  be  noted  that  all  these  apply  to 
events  after  a  trial  upon  the  general  issue  has  begun. 

Our  conclusion  is,  that  "^a  plea  of  former  acquittal  or  former 
conviction  not  being  of  matter  involved  in  the  general  issue — • 
Dot  being  matter  which  goes  to  the  question  of  guilt — a  judg- 
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ment  (or  verdict)  sustaining  it  cannot  be  in  the  nature  of  an 
acquiitar' :  State  v.  Ilager,  Gl  Kan.  507,  59  Pac.  1080. 

It  was  held  in  State  v.  Pollard,  83  N.  C.  597,  as  above 
stated,  that  no  appeal  lay  from  a  judgment  overruling  an 
interlocutory  plea  of  former  conviction,  since  the  criminal 
trial  upon  the  plea  of  not  guilty  must  still  take  place,  and  if 
the  defendant  is  acquitted  on  that,  the  appeal  and  incidental 
delay  would  be  in  vain,  and,  therefore,  he  should  merely  note 
his  exception  and  have  the  interlocutory  judgment  reviewed 
if  the  final  judgment  is  against  him.  For  a  stronger  reason, 
no  appeal  lays  here  from  setting  aside  the  verdict  on  the  in- 
terlocutory plea,  when  there  remains  still  both  the  new  trial 
upon  the  interlocutory  plea,  and,  if  that  should  go  against  the 
defendants,  then  the  criminal  trial  upon  the  plea  of  not  guilty, 
and  if  either  of  these  go  in  favor  of  the  defendants,  '^'^^  such 
appeal  as  this  would  be  useless.  The  defendants  should  have 
simply  noted  an  exception  to  setting  aside  the  verdict. 

The  point  whether  the  indictment  covers  the  same  offense  as 
that  on  the  former  trial  was  also  discussed  before  us,  but  need 
not  be  considered,  as  the  verdict  was  set  aside  because  against 
the  weight  of  the  evidence,  which  is  a  matter  of  discretion  (it 
not  being  a  criminal  matter),  and  furtlier,  because  the  convic- 
tion of  the  defendants  for  the  burglary  having  been  afhrmed  by 
this  court  since  the  trial  of  the  interlocutory  plea  in  this  case, 
and  they  being  (as  counsel  state)  now  undergoing  sentence 
tlierofor  in  the  state's  prison,  we  have  no  doubt  a  nolle  prosequi 
will  1  e  entered  in  this  cause  below. 

Mr.  Justice  Douglas  Dissented  from  the  proposition  maintained  in 
the  majority  opinion  that  tlie  trial  of  a  plea  of  former  conviction  is 
"a  collateral  civil  inquiry."  He  maintained  that  such  plea  was  a 
plea  in  bar,  and  aa  much  a  defense  as  a  plea  of  not  gnilty,  and,  if 
found  in  favor  of  the  defendant,  was  a  complete  bar  to  any  further 
prosecution  of  the  charge  and  as  full  an  acquittal  thereof  as  it 
there  had  been  a  verdict  of  not  guilty.  Hence  the  action  of  the  trial 
court  in  setting  aside  the  verdict  in  favor  of  the  defendant  on  his 
plea  of  a  former  conviction,  as  being  contrary  to  the  weight  of  the 
evidence,  wad  erroneous. 


The  Pica  of  Former  Conviction  is  discussed  in  the  monographic  note 
to  People  V.  McDaniels,  ante,  pp.  89-159.  Putting  in  jeopardy  mean* 
a  jeopardy  which  is  real  and  has  continued  through  every  stage  of 
one  prosecution:  See  State  v.  Lee,  65  Conn.  265,  48  Am.  St.  Eep.  202, 
30  Atl.  1110;  State  v.  Bates,  22  Utah,  65,  83  Am.  St.  Rep.  768,  61 
Pac.  905. 
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STATE  V.  RAY. 

[131  N.  C.  814,  42  S.  E.  960.] 

MUNICIPAL  OEDINANCES— Early  Closing.— A  city  ordi- 
nance requiring  stores  to  be  closed  after  a  certain  hour  in  the  early 
evening  ia  invalid,  as  an  unauthorized  interference  with  the  free  use 
and  enjoyment  of  property,      (p.  797.) 

Appeal  dismissed. 

R.  D.  Gilmer,  attorney  general,  and  E.  L.  Travis,  for  the 
state. 

W.  A.  Dunn,  for  the  defendant. 

**«*  FURCHES,  C.  J.  The  defendant  is  the  owner  of  a  dry- 
goods  and  grocery  store  (not  of  liquors)  in  the  town  of  IScot- 
land  Neck,  Halifax  county. 

Scotland  Neck  is  an  incorporated  town,  and  on  the  "Fourth 
of  July,"  1902,  the  commissioners  of  said  town  passed  this  or- 
dinance: "It  shall  be  unlawful  for  barrooms,  groceries,  dry- 
goods  stores  and  other  places  where  merchandise  is  bought  and 
sold  (except  drug  stores  for  the  sale  of  drugs  and  medicines 
only)  to  keep  open  later  than  7  :30  o'clock  P.  il.,  except  Satur- 
days. Any  one  violating  this  ordinance  shall  be  fined  five  dol- 
lars for  each  and  every  violation.'' 

The  defendant  admits  tluit  he  is  the  owner  of  a  drygoods  and 
grocery  store  in  the  town  of  Scotland  Neck,  and  that  he  ha^ 
kept  it  open  later  than  7 :30  P.  M.  since  the  seventh  day  of 
July,  1902,  the  dale  at  which  said  ordinance  was  to  go  into  ef- 
fect, but  pleads  not  guilty,  and  a  special  verdict  was  returned 
finding  the  facts  as  above. 

It  is  admitted  that  the  charter  of  said  town  gives  no  spex^ial 
authority  for  the  passage  of  such  an  ordinance,  and  that  the 
commissioners  had  no  autliority  for  the  passage  of  said  ordi- 
nance, except  the  general  powers  incident  to  municipal  corpora- 
tions. 

This  presents  squarely  the  quastion  of  corporate  power  to 
pass  and  enforce  such  an  ordinance  without  any  legislative  au- 
thority to  do  so,  except  the  fact  that  it  is  a  chartered  municip)al- 
ity.  It  is  therefore  not  necessary  that  we  should  discuss  the 
power  of  the  legislature  to  pass  such  an  act,  or  to  authorize  a 
municipality  to  pass  such  an  ordinance,  and  we  do  not  enter 
into  the  consideration  of  that  matter. 
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It  must  be  admitted  that  the  enforcement  of  this  or;linance 
would  be  to  deprive  the  defendant  of  his  natural  right — would 
be  to  interfere  with  the  free  use  and  enjojinent  of  his  property, 
used  in  such  a  way  as  not  to  interfere  with  the  rights  of  otlier?. 
It  is  not  shown,  nor  is  it  suggested,  **^**  that  defendant's  ke<^p- 
ing  his  store  open  after  7  :30  interfered  with  the  rights  of  any- 
one else.  It  was  said  that  the  other  merchants  in  Scotland 
Neck  were  willing  to  close  their  stores  at  7:30,  but  the  defend- 
ant was  not;  and  the  ordinance  was  passed  to  compel  him  to  do 
so,  for  the  reason  that  if  he  kept  open  the  others  would  be  com- 
pelled to  do  so  or  to  give  the  defendant  the  benefit  of  the  trade 
of  the  town  after  that  time.  But  did  this  give  the  commission- 
ers the  right  to  close  the  defendant's  store? 

It  would  seem  that  no  legislative  power  exists  under  our 
form  of  government  and  our  ideas  of  personal  liberty,  as  to 
allow  such  to  interfere  with  the  rights  of  ownership  and  do- 
minion over  his  own  property,  except  such  interference  Ix^  ex- 
ercised for  the  protection  and  l)enefit  of  the  public.  Wien 
such  interference  is  authorized,  it  is  under  the  doctrine  of  emi- 
nent domain,  or  what  is  known  as  the  police  powi  r  of  the  gov- 
ernment. The  attempted  exercise  of  the  power  in  this  instanre 
is  clearly  not  under  the  doctrine  of  eminent  domain,  but  it  is 
said  to  be  under  tlie  police  pow.  r  of  the  government.  If  tlie 
state  could  exercise  such  power  (and  we  do  not  say  it  could), 
can  a  municipal  corporation  do  so  without  express  authoriiy 
from  the  state?  The  general  rule  is  that  a  municipal  corpora- 
tion can  only  exercise  such  powers  as  are  expressly  given  in  its 
charter,  or  such  as  are  necessarily  implied  by  those  expressly 
given.  This  doctrine  is  well  expressed  by  Mr.  Dillon  in  vobinio 
1,  section  89,  which  is  copied  by  Justice  Avery  in  State  v.  Web- 
ber, 107  N".  C.  9G2,  22  Am.  St.  Rep.  920.  12  S.  E.  59S,  nnd  is 
approved  and  adopted  by  this  court  in  that  case:  "]t  is  a  gen- 
eral and  undisputed  proposition  of  law  that  a  municipal  corr)n- 
ration  possessi  s,  and  can  exercise,  the  following  powei's.  i\va\ 
no  others:  1.  Those  granti^d  in  ex|iross  words;  2.  Those  ner-.-- 
sarily  or  fairly  inipli(d;  3.  Tl'.oso  e&-;ential  to  the  decland  oh- 
jects  and  pur]X)-es  of  the  corporation — not  simply  convenii'-ir, 
but  indispensable.  **""  Any  fair,  reasonable  doubt  concerning 
the  exercise  is  resolved  by  the  courts  against  the  corporatiei). 
and  the  power  is  denied."  The  same  doctrine  is  probably  more 
pointedly  stated  ns  applicable  to  tlie  case  now  under  considera- 
tion, in  State  v.  Thomas.  118  X.  C.  1221.  24  S.  E.  53.5,  as  fol- 
lows; "An   ordinance,"'    says   Dillon    (1    Dillon    on   Municipal 
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('(H'j. oral  ions,  sec.  32^)),  ''cannot  leirally  be  made  wliich  con- 
travenes a  coiinnon  rif^ht,  unless  tlic  ])o\vcr  to  do  so  'do  plainly 
contVrrcJ  tiy  a  valid  and  coinpit'ut  legislative  grant;  and,  in 
cases  relating  to  such  rights,  autliority  to  regulate  conl't-rred 
updu  towns  of  limited  powers,  has  b<Hn  held  not  necessarily  to 
include  the  power  to  proliibit.  If  the  general  power  to  pass 
by-laws,  intended  for  local  government  merely,  carries  with  it, 
I'V  implication,  the  authority  to  restrict  the  use  of  private  prop- 
( Tiy  by  prescribing  the  hours  when  a  person  shall  be  permitted 
to  occupy  his  own  house,  then  cities  and  towns  need  nothing 
more  than  the  enactment  of  a  law  creating  them,  with  the  inci- 
dental grant  embodied  in  section  3799  of  the  Code,  to  give  them 
<^|ual  authority  with  the  legislature  itself  to  restrict  and  regu- 
late the  rights  of  personal  liberty  and  private  property  within 
tl;c  limits  of  the  municipality.  No  such  latitudinarian  con- 
s.ruetion  was  intended  by  the  legislature  to  be  given  by  the  stat- 
ute, and  its  attempted  exercise  was  therefore  unlawful." 

It  seems  to  us  that  these  authorities  settle  the  question,  and 
plainly  show  that  this  ordinance  was  unlawful  and  cannot  be 
enforced. 

It  is  said  that  towns  are  constantly  exercising  such  power 
over  barrooms  where  licjuors  are  sold.  This  power,  so  far  as 
our  investigation  goes,  is  expressly  given  in  the  charters.  V>\\t 
if  ilii're  is  any  case  where  it  is  not,  it  must  he  understooil  that 
they  stand  on  a  very  dill'erent  footing  to  the  sale  of  drygoods 
and  family  groceries.  Liquor  itself  is  regarded  as  an  evil,  an 
eniniy  of  civilization  and  of  good  governnu'iit:  Bailey  v.  IJal- 
eigl'-.l^O  N.  C.  209,  41  S.  E.\\S1 ;  State  v.  Barringer,  110  N. 
C.  ^A«  5-?5,  It  S.  E.  :S1.  Its  sale  without  a  license  is  con- 
demntd  and  prohibit  d  by  law,  and  the  n-gulations  closing  such 
sho])s  might  well  be  ])ut  Uj)on  the  ini])licd  power,  as  being  for 
the  public  good.  But  however  that  may  be,  tliat  is  not  the 
<iuestion  before  the  court,  and  what  has  l)e('n  said  as  to  the  sale 
of  liquors  has  only  been  said  to  nieet  an  argument  of  tlie  state. 

It  is  also  said  that  the  state  of  California  has  exercised  such 
power  without  express  legislation,  and  that  the  siipreme  court 
of  the  United  States  affirmed  the  judgment  of  the  California 
court.  But  when  those  cases  are  examined,  it  will  be  found 
t!i;it  they  were  cases  where  the  business  of  ironing  was  carried 
on  all  night  in  a  thickly  setlL  d  jiortion  of  the  city  of  San  Fran- 
cisco, consisting  of  old  wooden  buildings  near  the  sound,  where 
the  wind  usually  blew  hard,  which  made  it  very  dangerous  to 
carry  on  such  work,  at  late  hours  of  the  night,  on  account  of 
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fire.  And  the  opinions  rest  upon  the  ground  that  it  was  for 
tlie  public  good — the  protection  of  the  public  from  the  danger 
of  fire,  that  the  city  was  allowed  to  prevent  such  persons  from 
carrying  on  such  work  at  such  late  hours  of  the  night.  But  the 
supreme  court  of  the  United  States  only  affirmed  the  ruling  of 
the  state  court,  which  is  the  rule  of  that  court  where  there  is  no 
federal  question  involved.  So  it  amounts  to  no  more  than  a 
decision  of  the  supreme  court  of  California  against  the  repeated 
decisions  of  our  own  supreme  court.  And  were  we  to  admit 
that  the  distinction  does  not  exist  between  the  California  case 
and  this  case,  which  we  have  pointed  out,  the  question  then  is, 
Shall  we  adhere  to  our  own  decisions  when  we  are  not  able  to 
see  any  error  in  them,  or  shall  we  adopt  the  opinion  of  the 
court  of  California?  We  prefer  to  follow  our  own  decisions, 
and  are  of  the  opinion  that  the  corporate  authorities  of  Scot- 
land Xeck  were  not  authorized  to  pass  the  ordinance  undi-r  con- 
sideration, and  it  is  void. 

There  is  error,  and  under  the  special  verdict,  the  defendant 
*'*'*  was  entitled  to  an  acquittal  and  discharge.  The  judgment 
of  the  court  below  is  reversed. 

Mr.  Justice  Clark  Dissented  and  maintained  that  the  reasonable- 
ness of  the  ordinance  being  conceded,  the  only  possible  contention  to 
be  discussed  is  the  question  of  power  to  pass  the  ordinance.  This  he 
claimed  was  ample,  and  said  that  "the  charter  of  the  town  (Priv. 
Laws  1901,  c.  342,  sec.  15)  broadly  gives  its  commissioners  the  usual 
powers  conferred  on  towns  and  cities  by  the  Code,  chapter  62. 
Among  the  powers  conferred  expressly  by  that  chapter  are.  iinle- 
pendent  of  the  inherent  and  accidental  powers  of  every  muni-'ipal 
corporation,  those  of  the  Code,  section  3799:  'They  shall  have  power 
to  make  such  by-laws,  rules  and  regulationa  for  the  better  govern- 
ment of  the  town  as  they  may  deem  necessary;  provided  the  same  be 
not  inconsistent  with  this  chapter  or  the  laws  of  the  land';  and  sec- 
tion 3802:  'They  may  pass  laws  for  ....  preserving  the  health  of 
the  citizens.'  "  As  sustaining  his  contention  that  these  statutory  pro 
visions  conferred  power  upon  the  town  to  pass  the  ordinance  in  ques- 
tion, he  adopted  the  language  of  Hill  v.  Board  etc.  of  Charlotte,  72 
N.  C.  56,  21  Am.  Eep.  451,  as  follows:  "We  conceive  that  notliing 
can  be  clearer  than  that  when  a  general  authority  is  given  to  a  mu- 
nicipal corporation  to  be  exercised  through  its  proper  legislative  offi- 
cers to  make  ordinances  for  the  good  government,  health  and  safety 
of  the  inhabitants  and  their  property,  it  is  thereby  left  entirely  to 
the  discretion  of  those  authorities  to  determine  what  ordinances  are 
proper  for  those  purposes."  In  confirmation  of  his  views  he  also  cited 
In  re  Hang  Kie,  69  Cal.  152,  10  Pac.  327;  St.  Louis  v.  CafFerata,  24  Mo. 
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94;  State  v.  Freeman,  38  N,  H.  426;  State  v.  Austin,  114  N.  C.  856,  41 
Am.  St.  Rep.  817,  19  S.  E.  919;  State  v.  Thomas,  118  N.  C.  1221,  24  S. 
E.  535;  Hudson  v.  Geary,  4  R.  I.  485;  Barbier  v.  Connelly,  113  U.  S. 
27,  5  Sup.  Ct.  Rep.  S57;  Soon  Hing  v.  Crowley,  113  U.  S.  703,  5  Sup. 
Ct.  Rep.  730. 


A  Municipal  Ordinance  prescribing  the  hours  when  markets  may  be 
kept  open  is  a  valid  exercise  of  the  police  power:  Jacksonville  v.  Led- 
with,  26  Fla.  163,  23  Am.  St.  Rep.  558,  7  South.  885;  State  v.  Namias, 
49  La.  Ann.  618,  62  Am,  St.  Rep.  657,  21  South.  852.  A  curfew  ordi- 
nance is  held  unreasonable  and  void  in  Ex  parte  McCarver,  39  Tex. 
Cr.  Rep.  448,  73  Am.  St.  Rep.  946,  46  S.  W.  936. 
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EX  PARTE  HILTON. 

[64  S.  C.  201,  41  S.  E.  978.] 

ESTATES  OF  DECEDENTS —Commissions  of  Administrator. 
If  one  of  several  administrators  performs  no  services,  he  is  not  en- 
titled to  any  commission,      (p.  802.) 

JUDGE  —Waiver  of  Disqualification  of.— An  objection  to  a 
judge  on  the  ground  that  he  is  related  to  one  of  the  parties  may  be 
waived,  and  is  waived  if  known  to  a  litigant  and  not  made  by  him 
imlil  after  the  cause  has  been  heard  and  judgment  orally  pronounced, 
(p.   804.) 

Graydon  &  Giles,  for  the  appellants. 
Sheppard  &  Grier,  contra. 

•**^  GARY,  J.  This  was  a  proceeding  for  the  final  settle- 
ment of  the  estate  of  Sarah  C.  Hilton,  deceased.  The  appeal 
raises  two  questions:  1.  Was  the  appellant  entitled  to  commis- 
sions? 2.  Did  the  appellant  waive  the  right  to  interpose  the 
objection  that  the  probate  judge  was  related  to  the  parties 
within  the  proliibited  degree?  The  facts  are  thus  set  forth 
in  the  decree  of  the  pro])ate  judge: 

"There  was  due  to  the  estate  one  note  for  $800  by  each  of 
the  legatees,  bearing  different  rates  of  interest  and  for  dilfer- 
ent  times.  It  was  agreed  by  the  parties  in  interest  and  their 
attorneys  that  the  interest  on  these  notes  should  be  paid  in  to 
settle  the  debts  of  the  estate.  Upon  computing  the  notes  the 
following  amounts  were  found  due  and  payable,  to  wit: 

(800) 
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On  Mrs.  Emma  H.  Moore's  notes $279  77 

On   Mrs.  Lula  H.  Harvey's  notes IfiS  GG 

On  Mrs.  Minnie  Grimn's  notes 134  22 

On  J.   C.  Hilton's  notes 130  00 

$712~65 
To  which  add  sale  bill 43  75 

$756^ 
Less  debts  of  estate 150  75 

$G05'65 
''^'^  Leaving  to  be  distributed  among  the  four  distri- 
butees as  follows,  to  each 151  41 

This  would  require  of  Mrs.  Moore  to  pay  in $128  36 

This  would  require  of  Mrs.  Harvey  to  pay  in 17  25 

J.  C.  Hilton,  interest    $130  and    sale    bill    $43.75— 

less  his  share,  $151.41 22  34 

$167  95 
To   Mrs.   Griffin 17  19 

$150  76 

"The  matter  of  commissions  to  the  administrators  being 
raised  by  Mr.  Graydon,  the  court  ruled  that  no  commissions 
were  due  to  either,  since  no  collection  of  the  notes  had  been 
made.  Under  the  statute,  section  2069,  administrators  are  not 
entitled  to  commissions  on  any  estate  bequeathed  to  them, 
the  court  considering  the  said  notes  equivalent  to  a  bequest 
for  these  reasons,  viz :  The  notes  being  for  equal  amounts, 
and  it  being  admitted  by  all  of  the  distributees  that  Mrs.  S. 
C.  Hilton  had  thereby  undertaken  to  distribute  her  estate 
during  her  lifetime,  and  required  only  that  the  interest  should 
be  paid  annually  to  furnish  a  support  for  her.  And  because 
Mr.  Hilton  had  done  all  the  work  which  had  been  done  and 
for  which  he  does  not  and  will  not  charge  commissions. 

"It  is,  therefore,  ordered  and  decreed,  that  Mrs.  Moore 
pay  into  this  court: 

Said  amount  of  interest $128  36 

And  amount  due  on  sale  bill 3  50 

$131  86 
That  Mrs.  Lula  H.  Harvey  pay  in  amount  interest  . .     17  19 

And  amount  due  on  sale  bill 13  50 

That  J.  G.  Hilton  pay  in 22  34 

$184  89 

Am.    St.    Rep.,   Vol.   92—51 
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To  be  paid  on  or  before  the  tenth  day  of  June,  1901. 

"Before  the  said  decree  -was  filed  but  after  the  hearing  in 
the  probate  court,  the  attorneys  of  Mrs.  Moore  learned  that 
^****  the  probate  judge  was  related  to  all  the  parties  within  the 
sixth  degree  by  blood  and  to  Mrs.  Griffin  within  the  sixth  de- 
gree by  marriage.  They  thereupon  called  the  attention  of 
the  probate  judge  to  such  relationship,  and  objected  to  his 
proceeding  further  with  the  case  on  the  ground  that  the  con- 
stitution forbids  him  to  render  a  decree  in  such  a  case.  Not- 
withstanding such  objection  the  probate  judge  tliereafter 
wrote  and  filed  the  above  decree." 

On  hearing  the  appeal  from  the  decree  of  the  probate 
judge,  his  honor,  the  circuit  judge,  thus  disposes  of  the 
appellant's  right  to  commissions:  "I  am  in  full  accord  with 
the  position  taken  by  the  judge  of  probate  in  this  matter  in 
disallowing  the  commissions  claimed  by  Mrs.  Moore,  and  kus- 
tain  him  therein.  It  was  never  intended  to  burden  esta;,es 
^vith  fictitious  charges,  and  commissions  allowed  administrators 
are  for  services  rendered  the  intestate  estate,  and  where  there 
is  no  service  there  can  be  no  commission,  and  I  overrule  this 
ground  of  appeal.  If  there  was  any  service,  it  was  rendered 
by  Hilton.-'^  Section  2071  of  the  Eevised  Statutes  is  as  fol- 
lows: "The  commissions  given  by  this  chapter  shall  be  divided 
amongst  executors  and  administrators  in  proportion  to  the 
services  by  them  respectively  performed,  to  be  rated  and  set- 
tled by  the  judge  of  probate  who  granted  probate  of  tne  will 
or  letters  of  administration,  if  the  executors  or  administrators 
cannot  agree  amongst  themselves  concerning  the  same." 
Both  the  probate  judge  and  his  honor,  the  circuit  judge,  tmd  as 
a  fact,  in  which  this  court  concurs,  that  if  there  was  any  ser- 
vice it  was  rendered  by  the  administrator,  J.  G.  Hilton.  This 
unquestionably  shows  that  the  appellant  was  not  entitled  to 
any  portion  of  the  commission?. 

We  will  next  consider  whether  the  appellant  waived  the 
right  to  interpose  the  objection  that  the  probate  judge  was 
related  to  the  parties  within  the  prohibited  degrees.  Sccuon 
6,  article  5,  of  the  constitution  contains  the  provision  that 
•no  judge  shall  preside  at  the  trial  of  any  cause  in  the  event 
of  which  he  may  be  interested,  or  when  either  ^*^  of  the  par- 
ties shall  be  connected  with  him  by  affinity  or  consanguinity 
within  such  degrees  as  may  be  prescribed  by  law.  Section 
2296  of  the  Eevised  Statutes,  which  remained  of  force  after 
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the  constitution  of  1895,  is  as  follows:  "No  judge  or  other 
judicial  officer  shall  preside  on  the  trial  of  any  cause  where 
he  may  be  connectod  with  either  of  the  parties  by  consanguinity 
or  affinity  within  the  sixth  dctjree."'  'I'lie  distinction  between 
jurisdiction  of  the  person  and  of  the  subject  matter  is  clearly 
pointed  out  by  Mr.  Chief  Justice  Mclver,  in  Martin  v.  Fowler, 
51  S.  C.  164,  28  S.  E.  312,  as  follows:  "In  the  former,  juris- 
diction cannot  be  waived  by  any  act  or  admission  of  the  parties, 
for  the  very  obvious  reason  that  the  parties  have  no  power 
to  invest  any  tribunal  with  jurisdiction  of  a  subject  over  which 
the  law  has  not  conferred  jurisdiction  upon  such  tribunal. 
As  is  well  said  in  Elliott  on  Appellate  Procedure,  section  498 : 
'The  theory  of  the  law  is  that  where  there  is  an  absolute  want 
of  jurisdiction,  there  is  no  court,  and  it  is  too  clear  for  contro- 
versy that  a  party  can  neither  create  a  court  nor  endow  it 
with  authority  over  a  subject  not  placed  within  its  jurisdic- 
tion by  law.'  Hence  the  well-settled  doctrine  that  consent 
cannot  confer  jurisdiction  of  the  subject.  But  in  the  latter 
the  rule  is  very  different.  The  party  may  by  consent  confer 
jurisdiction  of  the  person,  or  may  waive  the  right  to  raise 
the  question  whether  the  court  in  a  given  case  has  obtained 
jurisdiction  of  his  person  in  the  mode  prescribed  by  law,  as  is 
illustrated  by  the  familiar  instance  of  a  party,  who  though 
not  served  with  the  summons  appears  and  answers,  and  is 
thereby  precluded  from  afterward  raising  the  question  as  to 
whether  the  court  had  acquired  jurisdiction  of  his  person. 
Here  there  is  obviously  no  question  as  to  the  juri?rlirtion 
of  the  subject,  as  there  can  be  no  doubt  that  the  court 
of  common  pleas  had  jurisdiction  of  the  action  to  fore- 
close a  mortgage.  The  only  question  of  jurisdiction  is  as 
to  the  parties,  and  if,  as  we  have  seen,  the  defendant  lias 
by  his  acts  and  admissions  estopped  himself  from  raising 
that  question,  there  is  an  end  of  the  matter."  The  question 
'"***  under  consideration  relates  to  jurisdiction  of  the  person, 
and  may  be  waived.  Tn  the  note  on  page  995  of  24  Encyclo- 
pedia of  Law.  first  edition,  the  following  language  is  used : 
"After  a  trial  has  been  commenced,  no  attempt  to  reci;?c  a 
judge  will  be  listened  to,  unless  it  be  shown  affirmatively  tiiat 
the  party  was  not  aware  of  the  objection,  and  was  in  no  fault 
for  not  knowing  it."  Again:  "If  the  facts  are  known  to  the 
party  recusing,  he  is  bound  to  make  his  objection  before  i>-ue 
joined  and  before  the  trial  is  commenced,  otherwise  he  will  be 
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deemed  to  have  waived  the  objection  in  cases  where  the  stat- 
ute does  not  make  the  proceedings  void/'  The  case  of  State 
V.  Faile,  43  S.  C.  52,  20  S.  E.  798,  shows  that  a  party  may 
waive  the  right  to  invoke  tlie  protection  afforded  by  a  provision 
of  the  constitution.  In  the  case  under  consideration,  the  ap- 
pellant did  not  raise  the  objection  that  the  probate  judge  was 
related  to  the  parties  within  the  prohibited  degrees  until  the 
case  was  heard  and  the  probate  judge  had  announced  his  judg- 
ment orally.  After  this  it  was  only  necessary  for  the  probate 
judge  to  formulate  his  decision  in  writing.  At  the  time  the 
appellant  made  the  objection  she  knew  the  conclusion  which 
the  probate  judge  had  reached.  Under  the  circumstances, 
the  appellant  waived  the  objection  of  which  she  was  aware 
when  the  proceedings  were  commenced. 

It  is  the  judgment  of  this  court   that  the  judgment  of  the 
circuit  court  be  affirmed. 


That  a  Judge  is  Disqualified  by  relationship  to  any  person  inter- 
ested in  the  judgment  or  decree,  see  Crook  v.  Newborg,  124  Ala.  479, 
82  Am,  St.  Rep.  190,  27  South,  432;  Roberts  v.  Roberts,  115  Ga.  259, 
90  Am.  St.  Rep.  108,  41  S.  B.  616.  As  to  who  are  related,  by  affinity, 
see  the  monographic  note  to  State  v.  Wall,  79  Am,  St.  Rep'.  200-205. 
Where  statutes  expressly  declare  that  a  disqualified  judge  shall  not 
act  in  a  cause,  his  judgment  cannot  be  made  good  by  consent  or 
waiver;  but  in  the  absence  of  such  statutes,  the  parties  may  give  him 
jurisdiction  by  consent  or  waiver:  See  the  monographic  note  to  Mosfea 
V.  Julian,  84  Am.  Dec.  130. 


STATE  V.   HOWAED. 

[64  S.   C.   344,  42   S.   E.  173.] 

APPEIiLATE  PRACTICE.— An  Objection  to  the  Jury  not  Made 
in  the  Trial  Court  will  not  be  considered  on  appeal,      (p.   806.) 

BURGLARY  —Who  may  Commit.— A  Servant  Permitted  to 
Sleep  in  and  Occupy  the  Same  Room  with  His  Master,  in  the  latter  'a 
dwelling,  may  be  guilty  of  burglary  therein,  as  where,  after  leaving 
the  house  at  night,  he  returns  and  enters,  either  by  opening  a  door 
or  raising  a  window  sash,  with  intent  to  steal  money  therein,  whether 
or  not  he  had  taken  such  money  out  of  a  trunk  in  which  it  was  kept 
before  leaving  the  house,     (p.  807.) 

BURGLARY  by  a  Servant.— If  a  servant  enters  his  mafrtcr's 
dwelling  rightfully  in  pursuance  of  his  trust  and  employment,  and, 
after  so  entering  conceives  a  felonious  purpose  and  attp^mpts  to  carry 
it  out,  his  offense  is  not  burglary,  but  if,  being  out  of  the  dwelling,  he 
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does  that  which  would  constitute  a  breaking  and  entering  if  done  by 
a  stranger  and  with  intent  to  steal,  or,  after  being  within  without 
breaking,  he  breaks  an  inner  door  with  such  purpose,  he  ib  guilty  o£ 
buiglary.      (p.  808.) 

W.  S.  Tillinghast,  for  the  appellant. 
Solicitor  Davis,  contra. 

^**  JONES,  J.  The  defendant  was  convicted  under  an 
indictment  for  burglary  and  larceny,  and  being  recommended 
to  mercy  by  the  jury,  was  sentenced  to  five  years  imprisonment 
in  the  penitentiary.  He  was  not  represented  by  counsel  on  the 
trial,  but  after  conviction  he  secured  counsel  and  moved  for  a 
new  trial,  "on  the  ground  that  a  joint  occupant  of  a  dwelling- 
house  cannot  be  convicted  for  burglariously  breaking  into  such 
dwelling-house,"  which  motion  was  refused  by  the  circuit  court, 
"the  court  being  of  the  opinion  that  the  testimony  establishes 
the  fact  that  the  defendant  was  a  servant  and  not  a  joint 
occupant  of  the  dwelling-house  in  question."  The  defendant 
appeals,  excepting  that  the  court  erred:  1.  In  holding  that 
a  man  can  be  indicted  for  burglary  in  his  own  house;  2.  In 
holding  that  a  joint  occupant  of  a  dwelling-house  could  be 
convicted  of  burglary  in  breaking  and  entering  such  dwelling- 
house;  3.  There  is  an  entire  failure  of  evidence  of  any  break- 
ing in  this  case;  4.  That  the  defendant  was  without  counsel 
on  his  trial,  and  it  was  incumbent  upon  the  state  to  try  him 
by  a  legally  constituted  jury,  and  there  being  no  law  author- 
izing the  array  of  jurors  that  tried  defendant,  the  conviction 
was  illegal,  and  the  court  was  without  jurisdiction  to  impose 
the  sentence  on  him. 

These  exceptions  take  a  much  wider  range  than  is  justified 
by  the  "case"  presented  as  a  basis  for  exceptions.  In  refer- 
ence to  the  exception  touching  or  alleging  illegality  of  the 
jury,  it  does  not  appear  that  any  objection  to  any  juror 
or  to  the  venire  was  raised  in  the  circuit  court  or  was  consid- 
ered by  said  court,  nor  is  there  any  fact  stated  in  the  "case" 
upon  which  any  such  exception  ^■*'*  could  be  predicated.  A 
new  trial  will  not  be  granted  for  alleged  illegality  of  the  jur\', 
which  is  asserted  for  the  first  time  in  this  court. 

The  circuit  court  did  not  hold  that  a  man  can  be  indirted 
for  burglary  in  his  own  house,  as  alleged  in  the  first  exct>{)- 
tion,  nor  did  the  court  hold  that  a  joint  occupant  of  a  dwell- 
ing-house could  bo  convicted  of  burglary  of  such  house,  as 
alleged  in  the    second    exception.     The    motion    for    a    new 
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trial  was  made  upon  the  single  ground  stated  above,  viz.,  that 
a  joint  occupant  of  a  dwelling-house  cannot  commit  burglary 
of  such  house,  and  the  new  trial  was  refused  because  the  court 
considered  the  evidence  as  showing  that  defendant  was  merely 
a  servant  and  not  a  joint  occupant.  The  motion  assumed  the 
existence  of  evidence  tending  to  show  a  burglary  except  that, 
in  view  of  defendant's  counsel,  the  evidence  showed  that  de- 
fendant jointly  occupied  the  house  with  the  prosecutor,  and 
that  such  joint  occupant  could  not  commit  burglary  in  such 
house.  The  evidence  as  to  the  relation  between  the  prosecutor 
and  the  defendant  with  reference  to  the  house  was  rather  mea- 
ger. The  prosecutor,  however,  testified  that  the  defendant  had 
been  staying  with  him  about  a  month,  and  that  on  the  2d  of 
October,  1901,  the  night  of  the  alleged  burglary,  between  1  and 
2  O'clock,  the  defendant  went  out  of  the  house,  and  on  prose- 
cutor's asking  where  he  was  going  defendant  answered,  "Just 
a  little  ways."  The  defendant  testified  that  he  had  been  work- 
ing for  the  prosecutor  for  three  months,  for  which  prosecutor 
owed  him.  This  testimony  supports  the  view  of  the  circuit 
judge,  that  the  defendant  was  a  servant  of  the  prosecutor  and 
not  a  joint  occupant  of  prosecutor's  dwelling;  but  perhaps  the 
testimony  might  justify  an  inference  that  defendant  was  per- 
mitted to  lodge  in  the  dwelling-house  of  his  employer,  and  there 
was  no  evidence  that  defendant  occupied  any  room  other  than 
that  occupied  by  the  owner.  We  will,  therefore,  in  liberality 
to  the  appellant,  consider  the  case  as  one  of  a  servant  permit- 
tod  to  sleep  in  or  occupy  the  same  room  with  tlie  master  and 
owner  of  the  dwelling,  ^•*''  charged  with  burglary  of  such  dwell- 
ing. Was  it  error  of  law  to  refuse  the  motion  for  a  new  trial? 
If  th'-TC  was  any  testimony  to  support  the  verdict,  it  was  not 
error  to  refuse  new  trial.  This  court  will  not  consider  the  suffi- 
ciency of  evidence  to  convict,  but  will  examine  the  testimony 
onlv  for  the  purpose  of  ascertaining  if  there  was  any  testimony 
tending  to  prove  the  charge,  it  being  error  of  law  to  refuse  a 
new  trial  only  when  there  is  a  total  failure  of  evidence  tending 
to  prove  the  charge  or  allegation.  There  was  evidence  teiuling 
to  show  that  the  prosecutor  was  the  owner  of  the  dwelling- 
house,  as  alleged  in  the  indictment;  that  on  the  night  of  the  2(1 
of  October,  1901,  between  1  and  2  o'clock,  the  defendant,  who 
Imd  for  some  time  previous  l)een  in  the  employ  of  the  prose- 
cutor, Paul  Cooxan,  and  had  probably  been  permitted  to  occupv 
tlip  same  room  occupied  by  the  owner  as  a  lodging  place,  went 
out  of  said  dwelling,  closing  the  door  behind  him;  that  the 
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house  was  closed  up  when  defendant  went  away ;  that  early  that 
morning  the  prosecutor  discovered  that  his  trunk  had  been 
broken  into  and  about  sixteen  dollars  in  money  taken  therefrom, 
and  that  the  sash  of  the  window  was  open  or  broken;  that  the 
defendant  wa5  missing;  that  the  prosecutor  pursued  and  found 
the  defendant  in  Beaufort,  in  the  possession  of  about  thirteen 
dollars  of  the  stolen  money,  having  spent  some  for  a  cart;  and 
that  defendant  confessed  to  having  taken  the  money.  The  tes- 
timony was  such  as  required  it  to  be  submitted  to  the  jury  to 
determine  whether  the  defendant,  after  leaving  the  house  that 
night,  returned  and  entered  either  the  door  by  pushing  it  open, 
or  the  window  by  raising  the  sash,  with  intent  to  steal  the 
money,  or  whether  he  had  taken  the  money  out  of  the  trunk  be- 
fore he  left  the  house  that  night,  between  1  and  2  o'clock;  and 
in  the  absence  of  any  complaint  as  to  the  charge,  we  are  bound 
to  assume  that  the  jury  were  properly  instructed.  If  the  de- 
fendant, being  rightfully  in  the  prosecutor's  dwelling  as  his 
servant,  broke  open  the  trunk  and  stole  therefrom  the  money, 
that  would  not  constitute  burglary;  but  if  being  without  the 
dwelling  he  ^'***  should  push  open  a  closed  door  or  raise  a  sash 
and  enter,  not  for  the  purpose  of  using  the  dwelling-house  as  a 
lodging  place  within  his  trust  and  employment,  but  for  the  pur- 
pose of  stealing  his  master's  goods,  which,  of  course,  is  not 
within  his  trust  and  employment,  that  would  be  burglary.  A 
servant's  right  to  enter  his  master's  dwelling  depends  upon  the 
purpose  with  which  he  enters.  If  he  enters  pursuant  to  the 
trust  of  his  employment,  being  rightfully  in,  if  he  then  con- 
ceives the  felonious  purpose  and  attempts  to  carry  it  out  with- 
out breaking  any  inner  door,  it  is  not  burglary,  for  tliere  is  no 
breaking  and  entering  with  felonious  intent;  but  if,  being  out 
of  the  dwelling,  he  docs  that  which  would  constitute  a  breaking 
and  entering,  in  a  stranger,  and  does  it  with  the  intent  to  steal 
or  commit  a  felony;  or  if,  being  in  without  breaking,  he  breaks 
an  inner  door  with  such  purpose,  then  he  commits  burglary,  for 
the  entrance  for  such  purpose  is  in  violation  of  his  trust  and 
employment.  It  is  true  that  one  cannot  commit  burglary  of 
his  own  dwelling-liouse,  since  burglary  is  tlie  breaking  and  en- 
tering in  the  night  of  the  dwelling-house  of  another,  with  iiitent 
to  commit  a  felony  therein.  But  a  servant  wlio  is  permitted 
to  lodge  in  the  same  room  with  the  master  and  owner  of  the 
dwellinsr,  has  no  such  interest  in  the  dwollincf-liouse  as  to  make 
it  in  any  proper  sense  his  dwelling;  and  upon  the  facts  in  this 
case  it  was  properly  laid  in  the  indictment  as  the  dwelling  of  the 
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prosecutor.     "When  persons  are  abiding  in  a  house  as  guests, 
or  by  sufferance  or  otherwise,  having  no  fixed  or  certain  interest 
in  any  part  of  it,  and  a  burglary  is  committed  in  any  of  their 
apartments,  the  indictment  should  lay  the  offense  as  in  the  man- 
sion of  the  proprietor  of  the  house" :  Archibald's  Criminal  Prac- 
tice and  Pleading,  1094-1099.     In  2  Eussell  on  Crimes,  7,  cit- 
ing 1  Hale's  Pleas  of  the  Crown,  553,  it  is  stated:  "It  will 
amount  to  burglary  if  a  servant  in  the  night-time  open  the  cham- 
ber door  of  his  master  or  mistress,  whether  latched  or  otherwise 
fastened,  and  enter  for  the  purpose  of  committing  murder  or 
rape  or  with  any  other  felonious  design,  etc."     In  2  Bishop's 
Criminal  Law,  section  97,  the  author  states:  "If  one  "***  is 
within,   however   lawfully,    and   there   breaks   an    inner   door 
through  which  he  ent-ers  a  room  with  burglarious  intent,  as 
where  a  servant  lifts  the  latch  and  goes  into  a  chamber  to  com- 
mit murder  or  a  rape,  it  is  burglary."     In  a  note  to  this  =:ec- 
tion  the  author  says :  "Probably  if  the  chamber  were  his  own 
lodging-room,  the  case  would  be  otherwise,  because  of  his  quasi 
interest."     Lord  Hale  makes  the  distinction,  whether  the  "open- 
ing of  the  door  is  within  his  trust";  if  it  is,  he  considers  "the 
breaking  with  felonious  intent  not  to  be  burglar}'-,  but  otherwise 
if  it  is  not  within  his  trust."     But  we  do  not  think  that  a  ser- 
vant, though  permitted  to  lodge  with  the  master  in  the  master's 
chamber,  has  any  such  interest  in  the  dwelling  or  habitation  as 
would  make  it  within  his  trust  and  employment  to  enter  such 
chamber  with  felonious  intent  to  steal  the  master's  goods.     The 
principle  is  well  stated  in  Lowder  v.  State,  63  Ala.  143,  35  Am. 
Rep.  9,  thus :  "Though  he  [the  servant]  might  have  the  privi- 
lege of  opening  and  entering  his  master's  mansion-house  to  go 
to  bed  therein,  he  would,  it  seems  to  me,  be  guilty  of  burglan.-, 
if  he  unlocked  and  entered  it  in  the  night-time,  with  the  intent 
to  rob,  and  did  then  commit  robbery  therein;  only  to  justify  a 
conviction  in  such  a  case,  the  jury  ought  to  be  satisfied  bv  the 
evidence  beyond  a  reasonable  doubt  that  the  intent  to  rob  ex- 
isted when  the  house  was  ent/^red,  not  formed  afterward."     As- 
suming, therefore,  that  the  defendant  was  the  servant  of  the 
prosecutor  and  had  permission  to  lodge  in  the  same  room  with 
the   prosecutor,    there   being   some   evidence   that   he   entered 
through  the  closed  door  or  by  raising  the  window  sash  with  in- 
tent to  steal  the  prosecutor's  money,  and  did  so  steal  the  money, 
it  was  not  error  of  law  to  refuse  the  motion  for  a  new  trial. 
Judgrment  affirmed. 
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Burglary, — A  servant  and  oflSce  boy  of  an  attorney,  intrusted  with 
the  key  to  the  front  door  of  the  office,  and  entering,  by  night,  by 
using  the  key,  with  intent  to  steal,  the  attorney  sleeping  in  an  inner 
room,  is  guilty  of  burglary;  but  not  so  if  the  boy  is  in  the  habit  of 
sleeping  in  the  office,  to  the  knowledge  of  his  employer,  and  enters  to 
go  to  bed,  and  after  entering  forms  the  design  to  steal:  Lowder  v. 
State,  63  Ala.  143,  35  Am.  Kep.  9;  monographic  note  to  People  v. 
Richards,  2  Am.  St.  Eep.  386. 


STEIFMEYEE  v.  STEINMEYER. 

[64  S.  C.  413,  42  S.  E.  184.] 

INSURANCE— Construction  of  Policy.— A  Clause  Eelating  to 
a  Change  in  the  Condition  of  the  Title  of  the  property  insured  relates 
to  a  change  taking  place  after  the  issuing  of  the  policy,     (p.  811.) 

CONVEYANCE,  Voluntary— Effect  of.— The  title  of  a  grantee 
in  a  voluntary  conveyance  is  good  against  the  grantor  and  the  whole 
world,  subject  to  the  equity  of  his  creditors  to  have  the  property,  if 
necessary,  applied  to  the  payment  of  their  judgment  against  him. 
(p.  812.) 

INSURANCE  of  Grantee  Holding  a  Voluntary  Conveyance.— 
The  condition  in  a  policy  of  insurance,  that  if  the  insured  has  not  the 
conditional  and  sole  ownership  it  shall  be  void,  is  not  broken  by  the 
fact  that  he  holds  under  a  voluntary  conveyance  from  his  grantor 
which  the  latter 's  creditors  have  been  adjudged  to  have  the  right  to 
avoid  to  the  extent  of  selling  the  property  so  far  as  may  be  necessary 
to  discharge  their  obligations,     (p.  812.) 

INSURANCE,  Proceeds  of— Creditors,  when  not  Entitled  to.— 
If  the  grantee  of  property  under  a  voluntary  conveyance  procures  in- 
surance thereon,  the  creditors  of  the  grantor,  though  adjudged  en- 
titled to  sell  it  for  the  satisfaction  of  their  judgments,  are  not,  on  its 
destruction  by  fire,  entitled  to  the  proceeds  of  the  insurance  so  ef- 
fected. Such  proceeds  must  be  deemed  the  property  of  the  person  in- 
sured,    (p.  815.) 

Action  by  Ella  G.  and  George  E.  Steinmeyer  against  Carrie 
Steinmeyer  and  the  Gcrmania  Eire  Insurance  Company.  The 
plaintiff  and  the  insurance  company  appealed  from  the  decree 
in   the   circuit   court. 

Buist  &  Buist  and  J.  E.  Burke,  for  the  plaintiffs. 

Mitchell  &  Smith,  for  the  insurance  company. 

***  JONES,  J.  This  contest  involves  the  question  whether 
the  Germania  Fire  Insurance  Company  is  liable  on  its  policy 
of  fire  insurance  issued  to  Carrie  Steinmeyer,  and,  in  the  event 
of  such  liability,  who  is  entitled  to  the  proceeds  of  the  policv. 
The  defendant  company  issued  its  policy  to  Carrie  Steinmeyer 
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on  the  eighth  day  of  May,  1899,  insuring  certain  buildings  there- 
in mentioned,  known  as  Xo.  118  Beaufain  street,  in  the  city  of 
Charleston,  South  Carolina,  against  loss  or  damage  by  fire. 
These  buildings  were  partially  destroyed  by  fire  on  the  twenty- 
fourth  day  of  May,  1899,  and  the  damage  was  adjusted  at  five 
hundred  and  eighty  dollars.  The  insurance  company  denies 
liability,  alleging  that  the  policy  is  void  by  reason  of  the  breach 
of  the  '*^^  conditions  of  said  policy,  the  answer  in  this  regard 
being  as  follows: 

"5.  Further  answering  and  for  further  defense,  this  defend- 
ant alleges  that  the  said  policy  of  insurance  contained  a  pro- 
vision or  condition  that  the  same  should  be  void  if  the  interest 
of  the  insured  in  the  property  be  not  truly  stated  herein;  and 
this  defendant  is  infonned  and  believes,  and  on  information 
and  belief  avers,  that  the  interest  of  the  said  Carrie  A.  E.  Stein- 
meyer  was  not  truly  stated  in  said  policy,  inasmuch  as  the  said 
Carrie  A.  E.  Steinmeyer  has  been  adjudicated  to  hold  said  prop- 
erty as  trustee,  and  that  by  reason  of  said  violation  of  said  pro- 
vision or  condition  of  said  policy  the  said  policy  has  become 
null  and  void,  and  this  defendant  is  not  liable  thereunder. 

"6.  That  said  policy  of  insurance  contained  a  further  pro- 
vision or  condition,  that  the  same  should  be  void  if  the  interest 
of  the  insured  be  other  than  unconditional  and  sole  o^\mership, 
or  if  any  change  took  place  in  the  interest,  title,  or  possession  of 
the  subject  of  insurance,  except  change  of  occupants,  without 
increase  of  hazard,  whether  by  legal  process  or  judgment,  or 
by  voluntary  act  of  the  insured  or  otherwise.  And  this  defend- 
ant is  informed  and  believes,  and  on  information  and  belief 
avers,  that  the  interest  of  the  insured,  the  said  Carrie  A.  E. 
Steinmeyer,  was  not  unconditional  and  sole  ownership,  and 
that  her  interest  and  title  in  the  subject  of  insurance  has  been 
changed,  inasmuch  as  the  said  Carrie  A.  E.  Steinmeyer  has 
been  adjudicated  not  to  have  been  unconditional  and  sole  owner- 
ship in  said  property,  and  that  she  held  the  same  in  trust. 
And  that  by  reason  of  said  violation  of  said  provisions  and  con- 
ditions of  the  said  policy  the  said  policy  has  become  null  and 
void,  and  the  defendant  is  not  liable." 

The  policy  contained  provisions  that  the  entire  policy  "shall 
be  void,  ...  .  if  the  interest  of  the  insured  in  the  property 
be  not  truly  stated  herein  ....  if  the  interest  of  the  insured 
be  other  than  unconditional  and  sole  ownership,  ....  or  if  any 
change,  other  than  by  death  of  the  insured,  take  **«  place  in 
the  interest,  title  or  possession  of  the  subject  of  insurance  (ex- 
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cept  change  of  occupants  without  increase  of  hazard),  whether 
by  legal  process  or  judgment,  or  by  voluntary  act  of  the  insured 
or  otherwise."  The  property  insured  was  originally  owned  by 
Eliza  E.  Steinmeyer,  who  conveyed  the  same  to  Carrie  Stein- 
meyer in  May,  1894,  who  every  year  thereafter  up  to  the  date 
of  the  policy  in  question,  insured  the  premises  in  the  defendant 
company  in  her  own  name  and  interest.  In  1897  creditors  of 
Eliza  Steinmeyer  brought  an  action  to  set  aside  this  deed,  with 
other  conveyances,  as  in  fraud  of  their  rights,  and  as  the  result 
of  that  suit  this  court  affirmed  the  decree  of  the  circuit  court, 
rendered  August  13,  1894,  adjudging  said  conveyance  to  be  vol- 
untary, and  subjecting  the  property  conveyed,  if  necessary  after 
exhausting  the  grantor  to  the  payment  of  the  judgment  in  favor 
of  the  grantor's  creditors.  The  decree  of  this  court  in  said 
cause  (Steinmeyer  v.  Steinmeyer,  55  S.  C.  9,  33  S.  E.  15),  was 
rendered  April  18,  1899,  and  the  remittitur  was  filed  in  the  cir- 
cuit court  May  2,  1899.  Six  days  thereafter  the  policy  in  ques- 
tion was  issued.  After  the  fire,  which  occurred  on  the  twenty- 
fourth  day  of  May,  1899,  the  property  was  sold  under  the  order 
of  the  court,  and  the  proceeds  applied  to  the  judgment  in  favor 
of  the  said  creditors,  leaving  a  balance  due  thereon  more  than 
the  amount  of  the  insurance  money  claimed. 

Do  these  facts  warrant  a  conclusion  that  the  policy  is  void  by 
reason  of  a  breach  of  the  quoted  conditions?  We  think  not. 
The  clause  or  condition  last  quoted,  relating  to  change  of  inter- 
est, title  or  possession,  is  not  applicable,  for  such  condition  re- 
fers to  change  of  interest  after  the  issuance  of  the  policy  and  be- 
fore tlie  fire.  In  this  case  it  appears  that  there  was  no  change 
of  interest  between  the  issuance  of  the  policy  and  the  fire.  The 
otlier  conditions  relate  to  the  interest  or  ownership  of  the  in- 
sured at  the  time  of  the  insurance.  Such  conditions  are  reason- 
able and  valid,  and  a  breach  of  them  should  prevent  a  recovery. 
In  section  283  of  1  !May  on  Insurance,  the  author  says :  "In- 
quiries about  a  greater  or  less  interest  **''  and  a  more  or  less 
perfect  title  usually  refer  to  the  quality  of  the  estate,  having 
reference  to  its  duration,  whether  an  estate  in  fee.  for  life,  for 
years  or  at  will,  to  what  is  vested  in  distinction  from  what  is 
conditional  or  contingent,  and  not  to  questions  of  encumbrances, 
as  afl'ecting  the  quantity  of  the  estate."  The  question  tlien  is. 
What  was  the  interest  of  the  insured,  and  was  her  ownership 
sole  and  unconditional  with  respect  to  the  insurance  company 
at  the  time  of  the  insurance?  The  title  of  a  grantee  in  a  volun- 
tary conveyance  by  the  owner  is  good  against  the  grantor  and  all 
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the  world,  subject  to  the  equity  of  the  grantor's  creditors  to 
have  the  property,  if  necessary,  applied  to  the  payment  of  their 
judgment  against  the  grantor.  In  the  absence  of  actual  fraud, 
as  in  this  case,  a  voluntary  deed  is  not  void  ab  initio,  and  it  is 
unassailable  even  by  the  creditors  of  the  grantor  until  it  is  le- 
gally ascertained  that  the  property  is  necessary  to  pay  the  cred- 
itor, after  exhausting  the  grantor :  Suber  v.  Chandler,  18  S.  C. 
529.  Then  it  is  void  only  as  against  the  right  of  the  creditor 
to  subject  it  to  his  judgment.  When  it  is  said  that  such  a  vol- 
untary deed  is  "void"  or  "set  aside,"  these  terms  must  be  under- 
stood as  meaning  only  that  the  conveyance,  while  good  against 
all  others,  shall  not  operate  to  defeat  the  equity  of  the  creditors 
of  the  grantor.  With  respect  to  any  right  of  the  insurance  com- 
pany, the  insured,  by  the  grant  of  the  owner,  was  invested  with 
the  fee  simple  title  at  the  time  of  the  insurance.  The  insured's 
ownership  was  sole,  because  no  one  else  had  any  interest  in  tlie 
property  as  owner,  and  it  was  unconditional  because  the  quality 
of  her  estate  therein  was  not  limited  or  affected  by  any  condi- 
tion. The  right  of  the  grantor's  creditors  in  certain  contingen- 
cies to  subject  said  property  to  their  claims  did  not  give  such 
creditors  any  interest  in  the  property  as  owners,  nor  did  the 
judgment  declaring  the  deed  void  as  against  creditors  operate 
to  restore  the  fee  to  the  grantor,  with  respect  to  the  insurance 
company.  The  status  of  the  voluntary  grantee  at  the  time  of 
the  insurance  was  rather  that  of  one  holding  the  fee  subject  to 
an  encumbrance,  the  '^^^  equity  of  the  grantor's  creditors.  Tlie 
existence  of  a  lien  or  encumbrance  on  the  insured's  property  is 
not  a  breach  of  the  condition  which  requires  sole  and  uncondi- 
tional ownership:  Manhattan  Fire  Ins.  Co.  v.  Weill,  28  Gratt. 
389,  26  Am.  Eep.  364;  Carrigan  v.  Lycoming  Fire  Ins.  Co.. 
53  Vt.  418,  38  Am.  Rep.  687 ;  Carson  v.  Jersey  City  Ins.  Co.,  43 
N.  J.  L.  300,  39  Am.  Rep.  584;  Hubbard  v.  Hartford  Fire  Ins. 
Co.,  33  Iowa,  325,  11  Am.  Rep.  125 ;  Dolliver  v.  St.  Joseph  etc. 
Ins.  Co.,  128  Mass.  315,  35  Am.  Rep.  378.  It  does  not  appear 
that  any  inquiries  were  made  by  the  insurance  company  as  to 
the  existence  of  encumbrances  against  the  property,  and  no  rep- 
resentations were  made  by  the  insured  touching  her  interest  in 
said  property  except  what  would  be  involved  by  the  use  of  the 
terms  of  the  conditions  considered.  The  insured  was  in  the  use 
and  possession  of  the  premises  under  said  deed  at  the  time  of 
the  insurance,  and  clearly  had  an  insurable  interest  therein ;  and 
it  is  difficult  to  say  how  she  could  have  described  her  interest  or 
estate  in  the  property  other  than  as  sole  and  unconditional 
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owner.  AH  would  admit  that  she  would  have  been  such  an 
owner  if  the  claims  of  the  grantor's  creditors  had  been  paid  by 
any  one,  or  in  any  way  released  or  discharged  before  sale  of  the 
premises.  But  as  the  creditors  had  no  title  in  the  premises  to 
convey,  how  could  the  mere  payment  of  their  claims  add  any- 
thing to  the  insured's  title,  beyond  merely  removing  an  encum- 
brance. Under  the  circumstances,  the  position  of  the  insured 
was  not  essentially  different  than  would  be  the  position  of  any 
debtor  insuring  property  held  in  fee  simple,  but  subject  to  an 
outstanding  mortgage  or  judgment  lien.  Such  outstanding 
encumbrances  may  undoubtedly  affect  the  risk,  but  the  insurance 
company  may,  if  it  sees  fit  to  do  so,  protect  itself  against  such 
risks  by  appropriate  stipulations  in  the  contract. 

The  next  question  is,  WTio  is  entitled  to  the  proceeds  of  the 
policy,  the  insured,  Carrie  Steinmeyer,  or  the  plaintiffs,  who 
claim  as  creditors  of  the  gi-antor,  Eliza  Steinmeyer?  The  con- 
tention of  the  plaintiffs  is  that  in  respect  to  the  proceeds  ^^'^  of 
the  policy,  Carrie  Steinmeyer,  while  not  being  an  express  trustee, 
has  a  relationship  to  plaintiffs  in  the  nature  of  a  quasi  trustee, 
and  public  policy  will,  therefore,  require  that  the  proceeds  of 
the  policy  should  be  applied,  ex  aequo  et  bono,  to  the  plaintiffs. 
To  sustain  this  proposition  plaintiffs  cite  the  cases  of  Bath 
Paper  Co.  v.  Langley,  23  S.  C.  129;  Clybum  v.  Reynolds,  31 
S.  C.  118,  9  S.  E.  973 ;  Green  v.  Green,  50  S.  C.  532,  62  Am. 
St.  Rep.  846,  27  S.  E.  920.  The  two  last-named  cases  held  that 
insurance  money  collected  by  a  life  tenant  on  a  total  loss  by 
fire  should  be  used  in  rebuilding  or  should  go  to  the  remainder- 
man, reserving  the  interest  of  the  life  tenant  for  life  to  him, 
upon  the  ground  that  a  life  tenant,  with  respect  to  the  property 
insured,  was  a  quasi  trustee  to  the  remainderman,  and  that  pub- 
lic policy  requires  such  a  disposition  of  the  proceeds  of  insurance 
so  effected.  These  cases  are  not  applicable,  as  the  insured  in 
this  case  was  not  a  life  tenant  insuring  for  full  value  buildings, 
the  foe  in  which  belonged  to  remaindermen,  with  whom  the  in- 
sured occupied  a  relation  of  trust  with  respect  to  tlie  preserva- 
tion of  the  property  insured.  The  case  of  Bath  Paper  Co.  v. 
I^angley,  23  S.  C.  129,  comes  more  closely  to  the  point  in  hand ; 
))ut  in  that  case  the  insured  had  purchased  property  at  a  slu'rilT's 
sale  under  circumstances  amounting  to  fraud  in  law,  and  while 
in  possession  under  the  slieriff's  deed  liad  insured  the  property, 
and  it  having  been  burned,  received  the  insurance  money.  The 
court  having  held  the  sale  void  by  reason  of  the  conduct  of  the 
purchasers  in  entering  into  an  agreement  having  the  effect  to 
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chill  the  bidding,  hc4d  the  insured  accoimtal)lc  to  the  true  owner 
for  the  insurance  money.  The  language  used  by  the  court  was : 
"If,  as  we  have  seen,  the  defendants  stood  in  the  relation  of 
quasi  trustees  towards  the  plaintiffs,  then  the  money  rocoivod 
by  them  for  the  insurance  on  the  house  of  the  plaintiffs  belonged 
ex  aequo  et  bono,  to  the  plaintiffs.  This  money  may  be  re- 
garded as  a  compensation,  in  part  at  least,  for  the  loss  of  prop- 
erty which  has  been  adjudged  to  be  the  property  of  the  plain- 
tiffs, and,  therefore,  in  equity  and  good  conscience,  it  belongs 
to  the  '^''^  plaintiffs.  Any  other  view  would,  contrary  to  well- 
established  principle,  enable  the  defendants  to  make  profit  for 
themselves  out  of  the  quasi  trust  property.  It  is,  in  eft'ect, 
money  had  and  received  by  the  defendants  to  the  use  of  the 
plaintiffs,  and  as  such  recoverable  by  the  plaintiffs,  subject,  liow- 
ever,  to  a  deduction  of  all  amounts  actually  paid  by  the  defend- 
ants, either  by  way  of  premiums  or  otherwise,  in  effecting  or 
collecting  such  insurance."  In  the  case  just  cited,  the  insured 
effected  insurance  on  the  property  of  another,  of  which  he  had- 
obtained  possession  under  circumstances  which  rendered  tlie 
sale  voidable  by  the  owner.  In  this  case,  the  insurance  was  ef- 
fected by  one  to  whom  the  original  owner  had  conveyed  by  dt'cd, 
which  the  original  owner  and  grantor  could  not  assail.  This 
case  should  be  decided  upon  correct  principles  of  law  as  applica- 
ble to  the  respective  rights  of  the  parties  under  tlie  particular 
facts.  All  must  admit,  and  we  have  already  held,  that  the  in- 
sured had  an  insurable  interest  in  the  buildings  which  were  par- 
tially burned,  and  that  such  insurable  interest  is  covered  by 
the  policy.  No  one  has  estimated  the  value  of  such  insurable 
interest  except  as  valued  in  the  adjustment  of  the  amount  of  tbe 
loss,  five  hundred  and  eighty  dollars.  Can  it  be  said  that  the 
insured  shall  take  nothing  as  the  fruit  of  her  contract  with  the 
company,  for  which  she  alone  paid  the  consideration?  The 
proper  solution  of  the  question  requires  that  notice  be  taken  of 
the  nature  of  the  policy  of  insurance.  The  authorities  goner- 
ally  agree  that  a  coiitract  of  fire  insurance  is  a  personal  contract 
between  the  insurer  and  insured,  by  which  the  former  undertakes 
to  indemnify  the  latter  for  the  loss  he  sustains  by  fire.  Being  a 
personal  contract, it  docs  not  run  with  the  buildings  said  to  be  in- 
sured, is  not  an  incident  to  the  thing  insured.  Being  a  contract 
of  indemnity,  it  is  essential  that  the  insured  have  an  insurable  in- 
terest in  the  subject  of  insurance :  1  "May  on  Insurance,  sees.  2,  6  ; 
16  Ency.  of  Law,  2d  ed.,  820-843 ;  Carpenter  v.  Insurance  Co.,  16 
Pet.  496;  Annely  v.  De  Saussure,  20  S.  C.  505,  4  Am.  St.  Kep. 
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735,  2  S.  E.  490;  Swearingen  v.  Insurance  Co.,  52  S.  C.  315.  29 
S.  E.  722.  If,  *^^  therefore,  Carrie  Steinmeyer  had  an  insurable 
interest,  and  her  loss  with  reference  to  that  interest  has  been  es- 
timated to  be  the  fund  in  dispute,  and  if  the  contract  for  which 
she  alone  paid  the  premium  is  one  of  personal  indemnity,  upon 
what  principle  of  law,  justice  or  public  policy  can  that  which  is 
hers  be  given  to  the  creditors  of  another?  It  is  not  doubted 
that  the  creditors  of  Eliza  Steinmeyer  had  the  right  to  resort 
to  the  insured  property,  or  to  that  into  which  the  insured  prop- 
erty had  been  converted,  having  the  right  to  follow  the  property 
of  their  debtor,  but  this  gives  them  no  right  to  the  insurance 
money,  which  does  not  represent  their  debtor's  property,  but 
represents  the  amount  of  personal  indemnity  going  to  Carrie 
Steinmeyer  for  her  loss.  In  14  Encyclopedia  of  Law,  second 
edition,  343,  the  law  is  thus  stated :  "Money  due  on  a  policy  of 
insurance,  procured  by  the  grantee  on  buildings  situated  on  the 
property,  title  to  which  has  been  conveyed  to  him  in  fraud  of 
the  grantor's  creditors,  is  not  to  be  deemed  proceeds  of  the  prop- 
erty, and  cannot  be  subjected  by  the  grantor's  creditors  to  the 
payment  of  his  debts.  A  policy  of  insurance  against  fire  is  not 
an  incident  to  the  property  insured,  but  is  a  mere  special  agree- 
ment with  the  insured,  indemnifying  him  against  such  loss  or 
damage  from  fire  as  he  may  sustain  thereby.  If  the  creditors 
have  a  lien  by  mortgage,  judgment  or  execution,  they  can  insure 
their  own  interest,  but  they  can  have  no  right  to  attach  insur- 
ance money  due  to  any  one  but  their  own  debtor."  Among  the 
cases  cited  to  support  the  text  is  Forrester  v.  Gill,  11  Colo.  App. 
410,  53  Pac.  230,  which  is  exactly  in  point,  and  thus  reasons 
out  the  proposition:  "A  transfer  of  property  made  with  the  in- 
tent to  defraud  creditors  is  void  as  to  them,  and  their  right  to 
follow  the  property  extends  to  its  proceeds  or  other  form  of 
property  into  which  the  fraudulent  grantee  may  have  converted 
it.  If  the  funds  which  the  plaintiff  seeks  to  subject  to  the  }>av- 
ment  of  his  debt  was  the  proceeds  of  the  property,  the  evidence 
was  admissible  and  its  exclusion  error.  The  main  question  in 
the  case,  therefore,  is,  'Was  the  money  due  from  the  insurance 
company  the  proceeds  of  *'''^  the  property  ?' We  think  this  quos- 
tion  must  be  answered  in  the  negative.  Insurance  is  a  contract 
of  indemnity.  The  insurer  agrees  for  a  consideration  to  pav 
to  the  insured  a  stipulated  amount  in  case  the  latter  shall  sus- 
tain a  loss  or  damage  in  consequence  of  the  happening  of  some 
event  or  contingency  contemplated  by  the  contract.  It  is  a  ix^r- 
sonal  contract  and  does  not  run  with  the  title  to  the  property : 
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Cummings  v.  Cheshire  County  etc.  Ins.  Co.,  55  N.  H.  457 ;  May 
on  Insurance,  sees.  1,  6.  The  money  which  the  insurance  com- 
pany agreed  to  pay  to  Mrs.  Craft  was  not  payable  as  a  price  for 
the  property,  and  its  payment  would  not  operate  to  convert  the 
property  into  a  fund.  It  was  her  personal  interest  in  the  prop- 
erty which  was  insured,  and  the  agreement  was  to  pay  to  her 
personally  a  certain  amount  in  case  of  injury  to  her  interest 
from  a  specified  cause.  That  she  had  an  insurable  interest  is 
conceded,  and  even  if  it  were  not  conceded,  is  settled  by  the  ad- 
judications. The  fund  which  the  plaintiff  seeks  to  reach  does 
not  in  any  sense  represent  the  property.  Therefore,  it  cannot 
be  taken  for  the  husband's  debt,  as  the  property  itself  might 
have  been.  The  fact  that  the  transaction  by  which  her  interest 
was  created  might  have  been  avoided  by  her  husband's  credi- 
tors, gives  them  no  claim  to  money  payable  to  her  as  compensa- 
tion for  the  destruction  of  that  interest  upon  a  contract  which 
she  had  the  right  to  make  which  in  no  manner  affected  the  in- 
terest of  her  husband,  and  in  consequence  of  which  no  injury 
could  result  to  those  creditors:  Lerow  v.  "VVilmarth,  91  Mass. 
382 ;  Bernheim  v.  Beer,  56  Miss.  149 ;  McLean  v.  Hess,  106  Ind. 
555,  7  N.  E.  567;  Nippe's  Appeal,  75  Pa.  St.  472." 

"We  agree,  therefore,  with  the  circuit  court,  that  the  defendant 
company  is  liable  upon  the  policy,  and  that  Carrie  Steinmeyer, 
the  insured,  is  entitled  to  receive  the  proceeds  thereof.  This 
renders  it  unnecessary  to  consider  any  further  the  exceptions. 

The  judgment  of  the  circuit  court  is  affirmed. 


Inxurtince. — Although  premises  have  been  conveyed  to  the  insured 
■without  consideration,  and  for  the  fraudulent  purpose  of  placing  them 
beyond  the  reach  of  the  grantor's  creditors,  this  is  no  defense  to  the 
insurer  under  a  policy  providing  that  it  shall  be  void  if  the  interest 
i)f  the  insured  is  other  than  the  unconditional  and  sole  ownership: 
Rochester  Loan  etc.  Co.  v.  Liberty  Ins.  Co.,  44  Neb.  537,  48  Am.  St. 
Kep.  745,  62  N.  W.  877. 

A  Contract  of  Insurance  is  personal  as  between  the  insured  and  in- 
surer and  strangers  thereto  cannot  acquire  in  their  own  right  any 
interest  in  the  insurance  money,  except  through  an  assignment  or 
some  contract  with  which  they  are  connected:  Shadgett  v.  Phillips  & 
Crew  Co.,  131  Ala.  478,  90  Am.  St.  Eep.  95,  31  South.  20. 
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STATE  V.  SHAW. 

[64  S.  C.  566,  43  S.  E.  14.] 

APPELLATE  PRACTICE— New  Trials.— The  snpreme  court 
may  grant  a  new  trial  in  a  criminal  cause  where  there  is  no  evidence 
to  support  the  verdict,      (p.  818.) 

MURDER  Committed  in  the  Chastisement  of  a  CMld.— Though 
one  stands  in  loco  parentis  toward  a  child  who  dies  as  the  result  of 
injuries  inflicted  on  him  through  chastisement,  the  crime,  if  any,  is 
rot  necessarily  manslaughter,  but  the  jury  may  return  a  verdict  of 
murder  if  warranted  by  the  evidence  in  drawing  the  inference  that 
the  purpose  or  intent  was  to  take  life.      (p.  819.) 

Indictment  for  murder;  verdict  of  guilty  with  a  recommen- 
clation  of  mercy.     The  defendant  appealed. 

Lee  &  Moise,  for  the  appellants. 

Solicitor  John  S.  Wilson,  contra. 

'***'■  GARY,  J.  The  record  contains  the  following  statement 
of  facts :  "The  defendant,  appellant,  was  indicted  for  the  murder 
of  Nathaniel  Williams,  a  boy  in  his  employ  as  a  servant,  whose 
death  he  caused  by  whipping  him.  He  was  tried  before  his 
honor,  Judge  J.  C.  Klugh.  and  a  jury,  at  Sumter,  at  the  June 
term,  1902,  of  the  court  of  general  sessions.  The  state  put  in 
evidence  the  small  leather  strap  with  which  the  whipping  was 
done,  a  proper  instrument  for  chastisement;  but  the  contention 
on  the  part  of  the  state  was  that  the  whipping  was  cruel,  immod- 
erate and  excessive,  causing  the  death  of  the  boy,  and  hence 
that  the  defendant  was  guilty  of  murder.  The  deceased  was  a 
stout-built  boy,  aged  about  twelve  or  thirteen  years,  bright  and 
intelligent,  *****  and  in  good  health.  He  was  at  the  time  of  his 
death,  and  had  been  for  four  or  five  years  prior  thereto,  in  the 
employ  and  service  of  the  defendant,  working  for  and  waiting 
upon  him  about  his  dwelling  and  store  and  clerking  for  him  oc- 
casionally. The  whipping  occurred  on  Saturday,  November  9, 
1901,  for  a  petty  theft  committed  on  the  previous  Thursday. 
The  defendant's  defense  was  the  plea  of  not  guilty;  that  the 
chastisement  was  moderate  and  proper,  and  that  the  boy's  death 
was  wholly  unintentional  and  through  misfortune ;  that  at  most 
it  was  a  case  of  manslaughter.  The  jury  found  the  prisoner 
guilty  of  murder  with  a  recommendation  to  mercy. 

"Defendant's  counsel  moved  before  his  honor  upon  the  min- 
utes for  a  new  trial  upon  the  ground  that  the  verdict  of  the 
jury  was  not  warranted  by  the  evidence;  that  there  was  abso- 
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lutely  no  evidence  of  murder  or  malicious  homicide  in  the  ca=e 
to  sustain  the  verdict.  That  the  defendant  having  the  lawful 
right  to  inflict  moderate  chastisement,  if  he  inflicted  the  same 
and  death  ensued,  it  was  at  most  manslaughter  and  not  murder: 
and  hence  that  the  conviction  was  illegal  and  the  verdict  slu^ild 
be  set  aside.  After  hearing  argument  from  the  defendant's 
counsel,  the  presiding  judge  overruled  the  motion,  and  sentencc^d 
the  prisoner  to  imprisonment  for  life  in  the  state  penitentiary. 
Due  and  timely  notice  of  intention  to  appeal  to  the  supreme 
court  was  served  upon  the  solicitor." 

The  following  are  the  appellant's  exceptions:  "1.  For  tliat 
his  honor,  the  presiding  judge,  erred,  as  matter  of  law,  it  is  re,- 
spectfully  submitted,  in  refusing  defendant's  motion  for  a  new 
trial,  when  there  was  no  testimony  whatever  in  the  case  to  sus- 
tain the  conviction  of  the  prisoner  of  the  crime  of  murder : 
2.  For  that  his  honor,  the  presiding  judge,  erred,  as  matter  of 
law,  it  is  respectfully  submitted,  in  refusing  defendant's  motion 
for  a  new  trial,  when  the  evidence  in  the  case  went  no  further 
than  to  make  out,  at  most,  a  case  of  manslaughter." 

*'*'"  The  first  question  argued  by  the  appellant's  attorneys 
was  whether  this  court  had  the  power  to  grant  a  new  trial  on 
the  ground  mentioned  in  the  exceptions.  Whatever  doubts  may 
heretofore  have  existed  as  to  the  power  of  the  supreme  court  to 
grant  a  new  trial  when  there  is  no  evidence  to  support  the  ver- 
dict, the  rule  is  now  well  established  by  recent  cases  that  it  has 
such  power.  The  reason  for  the  rule  is,  that  it  is  error  of  law 
for  the  circuit  court  to  refuse  to  set  aside  a  verdict  without  any 
evidence  to  support  it. 

We  will  next  consider  whether  there  was  any  testimony  what- 
ever from  which  the  jury  had  the  right  to  infer  malice  on  the 
part  of  the  prisoner  in  causing  the  death  of  the  boy,  who  died 
immediately  after  the  whipping.  We  have  never  seen  a  ease 
where  the  circumstances  attending  the  homicide  were  more  har- 
rowing and  revolting.  There  was  testimony  that  the  boy  was 
stripped  naked  and  whipped  for  one  or  more  hours,  with  a 
leather  strap  having  a  knot  at  one  end;  that  there  were  more 
than  a  hundred  welts  raised  upon  him,  which  covered  his  body 
from  his  head  to  his  feet ;  that  after  blisters  were  raised  over  his 
body,  they  were  burst  by  strokes  from  the  strap ;  that  the  appel- 
lant resumed  the  whipping  after  being  interrupted  for  awhile 
by  a  visit  from  a  person  who  had  called  to  see  him;  that  the 
boy's  privates  were  most  horribly  mutilated,  and  that  his  pitiful 
appeals  for  mercy  were  disregarded.     The  appellant's  attorneys 
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in  their  argiiniGnt  contended  that  the  jury  could  not  find  the 
prisoner  guilty  of  murder,  "because  the  appellant  here  stood 
toward  the  deceased  in  loco  parentis,  with  the  lawful  right  to 
administer  chastisement  with  a  proper  instrument  for  that  pur- 
pose; and  if  the  chastisement  was  moderate  and  death  ensufd. 
it  was,  as  a  matter  of  law,  excusable  homicide,  as  contended  by 
the  appellant;  but  if,  on  the  other  hand,  it  was  immoderate  and 
excessive,  as  contended  by  the  state,  and  death  ensued,  it  was, 
as  matter  of  law,  manslaughter,  and  could  not  under  that  state 
of  facts  be  murder.  Hence  his  ^'^**  conviction  of  the  crime  of 
murder  was  illegal,  and  the  refusal  by  the  court  of  his  motion 
for  a  new  trial  was  error  of  law.^'  The  general  proposition  for 
which  they  contend  is  amply  sustained  by  the  authorities  cited 
in  their  argument.  The  jury,  however,  in  tlie  cases  mentioned, 
must  be  satisfied  that  the  chastisement  was  inflicted  for  the  pur- 
pose of  correction,  and  not  for  the  purpose  of  destroying  the  life 
of  the  person  upon  whom  the  punishment  is  inflicted.  In  the 
note  at  page  G58  of  Archibald's  Criminal  Practice  and  Pleading 
(volume  1),  it  is  said :  "If  death  ensue  from  a  master's  chastise- 
ment of  his  slave,  inflicted  apparently  with  a  good  intent  for 
reformation  or  example,  and  with  no  purpose  to  take  life  or  put 
it  in  jeopardy,  the  law  would  doubtless  tenderly  regard  every 
circumstance,  which,  judging  from  the  conduct  generally  of 
masters  toward  slaves,  might  reasonably  be  supposed  to  have 
led  the  party  into  excess.  But  where  the  punishment  is  barl>ar- 
ously  immoderate  and  unreasonable  in  the  measure,  the  continu- 
ance and  the  instruments,  accompanied  by  other  harsh  uses  and 
painful  privations  of  food,  clothing  and  rest,  it  loses  all  char- 
acter of  correction  in  faro  domestico,  and  denotes  plainly  tliat 
the  master  must  have  contemplated  a  fatal  termination  of  his 
barbarous  cruelties,  and  in  such  case,  if  death  ensue,  he  is 
guilty  of  murder":  Citing  State  v.  Hoover,  20  N.  C.  3G5,  34  Am. 
Dec.  383.  The  facts  and  circumstances  surrounding  the  homi- 
cide were  such  as  to  warrant  the  jury  in  drawing  the  inference 
that  the  purpose  and  intention  of  the  prisoner  was  to  take  the 
life  of  the  boy.  If  such  was  the  case,  the  jury  had  the  right  to 
infer  malice  and  to  find  the  prisoner  guilty  of  murder.  Tin 're 
being,  therefore,  some  evidence  proper  to  be  submitted  to  tlie 
jury  upon  the  question  of  malice,  it  was  not  error  of  law  to  re- 
fuse the  motion  for  a  new  trial.  The  exceptions  must,  there- 
fore, be  overruled. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  afl&rmed. 
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Unintentional  Homicide  in  the  commission  of  an  unlawful  act  is  con- 
sidered in  the  mono^aphic  note  to  Johnson  v.  State,  90  Am.  St.  Rep. 
671-583.  The  death  of  a  slave  from  punishment  inflicted  by  hig  mas- 
ter in  the  use  of  immoderate  and  unreasonable  means  will  amount  to 
murder.  The  right  of  the  master  to  administer  reasonable  chastise- 
ment will  not  reduce  the  crime  to  manslaughter,  when  death  results 
from  aets  of  exceesive  and  wanton  ecuelty:  Note  to  State  v.  Hoover, 
34  Am.  Dee.  386. 
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SHERRICK  V.  COTTER. 

[28  Wash.  25,  68  Pac.  172.] 

APPURTENANCES  are  Things  Belonging  to  Another  Thing  aa 
Principal,  and  which  pass  aa  incidents  to  the  principal  thing.  The 
term  as  used  in  conveyances  passes  nothing  but  the  land  and  such 
things  as  belong  thereto  and  are  a  part  of  the  realty,     (p.  823.) 

FIXTURES  AND  APPURTENANCES.— A  hop-press  erected 
with  reference  to  use  in  a  particular  building,  and  constituting  an 
article  of  merchandise  bought  and  sold  in  the  markets,  though  stand- 
ing in  the  bailing-room,  which  is  just  high  enough  to  receive  it,  an 
opening  having  been  left  for  that  purpose,  which  was  floored  over 
when  it  was  placed  in  the  building  by  a  tenant,  does  not,  as  between 
a  vendor  and  vendee,  constitute  either  a  fixture  or  an  appurtenance  So 
jis  to  entitle  the  latter  to  damages  on  its  removal  by  a  tenant,  such 
removal  being  accomplished  by  ripping  up  a  floor  and  hitching  a  team 
to  the  press  and  hauling  it  away.     (pp.  824,  825.) 

VENDOR  AND  VENDEE.— Construction  of  an  Agreement  to 
Sell  and  Convey. — The  fact  that  a  purchaser  of  real  property  was  en- 
gaged in  the  business  of  hop-raising,  and  purchased  certain  real  prop- 
erty for  the  purpose  of  curing  and  marketing  his  product,  on  which 
was  a  hop-house  and  kiln  belonging  to  a  tenant,  cannot  vary  the 
agreement  to  sell  so  as  to  include  therein  a  hop-press  situate  in  one 
of  the  rooms  of  such  house,     (p.  825.) 

H.  G.  Rowland,  for  the  appellants. 

A.  R.  Titlow,  for  the  respondenta. 

'^  FULLERTON",  J.  On  October  2,  1899,  the  appellants 
entered  into  an  agreement  with  the  respondents  by  the  terms 
of  which  they  agreed  to  convey  to  the  respondents,  by  a  srood 
and  sufficient  warranty  deed,  a  certain  tract  of  land,  specific^illy 
described,  containing  about  one  acre,  "together  with  the  appur- 
tenances." The  consideration  agreed  upon  was  seven  hundrpd 
dollars,  of  which  twenty-five  dollars  was  paid  on  the  execution 

(821) 
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of  the  agreement,  and  the  balance  was  agreed  to  be  paid  on  the 
first  day  of  January,  1900.  The  contract  contained  an  express 
promise  on  the  part  of  the  respondents  to  purchase  the  land  de- 
scribed, and  to  make  the  deferred  payment,  with  interest,  at  the 
time  agreed  upon.  At  the  time  the  agreement  was  entered  into 
tliere  was  upon  the  land  a  hophouse  or  kiln,  constructed  and 
used  for  the  purpose  of  housing  and  curing  hops,  in  which  was 
a  hop-press  and  certain  stoves  and  stove  pipes;  the  former  used 
for  bailing  hops,  and  the  latter  for  drying  the  same.  The  prem- 
ises at  the  time  of  the  sale  were  in  the  possession  of  one  Stewart, 
wlio  was  holding  under  an  agreement  with  the  appellants  by  the 
terms  of  which  he  was  to  quit  and  surrender  possession  of  the 
premises  when  the  same  should  be  sold  by  them.  On  the  morn- 
ing of  the  3d  of  October,  1899,  the  respondents  sent  their  agent 
to  take  possession  of  the  property.  The  agent  entered  the  build- 
ing and  started  tires  in  the  stoves.  Shortly  thereafter  Stewart 
came  to  the  building,  and,  while  conceding  the  right  of  the  re- 
■spondcnts  to  enter  and  take  possession  of  the  real  property, 
claimed  the  stoves  and  stovepipes  and  the  hop-press  as  his  own 
])roperty,  and  shortly  thereafter,  over  the  protest  of  the  respond- 
ents, removed  the  hoj)-press  from  the  building,  leaving  the  re- 
spondents in  the  poss(^ssion  of  the  remainder  of  the  property. 
The  appellants  '"^  acquired  title  to  the  property  from  the  ex- 
ecutor of  the  estates  of  James  P.  and  Margaret  A.  Stewart,  in 
the  deed  for  which  the  general  heirs  of  the  estates  joined.  This 
deed  was  in  the  usual  form.  It  described  the  land  by  metes  and 
bounds,  and  conveyed  the  same  to  the  appellants,  with  the  tene- 
jnents,  hereditaments,  and  appurtenances  thereunto  belonging, 
making  no  reference  to  personal  property.  Stewart  claimed  the 
hop-press  as  personal  property,  contending  that  it  did  not,  for 
that  reason,  pass  to  the  appellants  by  the  deed  last  mentioned. 
After  the  time  for  making  the  deferred  payment  had  expired, 
tlie  appellants  tendered  to  the  respondents  a  warranty  deed  for 
the  ]iremises,  an  demanded  of  them  the  payment  of  the  deferred 
]^art  of  purchase  price.  This  deed  the  respondents  rofiipcd  to 
accept,  whereupon  another  was  tendered,  describing  the  land  in 
a  slightly  different  manner,  which  was  likewise  refused  ,  tlie  re- 
s]>ondents  refusing  at  the  same  time  to  pay  the  balance  of  the 
purchase  price.  Thereupon  the  appellants  brought  tliis  action 
to  enforce  a  specific  performance  of  the  contract.  Tlie  re- 
spondents, answering  the  complaint,  admitted  the  execution  of 
tlio  contract,  and  sought  to  counterclaim  by  way  of  damages 
because  of  the  failure  of  the  appellants  to  deliver  to  them  the 
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hop-press.  After  a  trial  the  lower  court  made  finflings  to  tho 
effect  that  the  hop-press  was  an  appurtenant  to  tlie  land  do- 
scribed  in  the  agreement  sued  upon,  and  that  the  respondents 
were  damaged  in  the  sum  of  three  hundred  dollars  because  of 
the  failure  of  the  appellants  to  deliver  the  same  to  them,  and 
entered  a  judgment  and  decree  requiring  the  respondents  to  ac- 
cept the  deeds  tendered  as  a  good  and  sufficient  conveyance  of 
the  premises,  awarding  to  the  appellants  the  purchase  price  and 
interest,  after  deducting  therefrom  the  amount  found  as  dam- 
ages. 

'■^  Tlie  agreement  sued  upon  was  an  agreement  to  convey 
a  certain  described  tract  of  land,  with  the  appurtenances  there- 
unto belonging.  Whatever  would  pass  under  a  deed  containing 
a  like  description  and  a  like  term  was  agreed  thereby  to  be  con- 
veyed, but  nothing  more.  A  hop-press  placed  in  a  building 
situate  upon  land  is  not  appurtenant  to  the  land,  under  any  of 
the  accepted  definitions  of  that  term. 

"Appurtenances,"  says  Rothrock,  J.,  in  Ottumwa  Woolen  Mill 
Co.  v.  Hawley,  44  Iowa,  57,  24  Am,  Eep.  719,  "are  things  be- 
longing to  another  thing  as  principal  and  which  pass  as  inci- 
deiit  to  the  principal  thing.  The  term  as  used  in  conveyances 
passes  nothing  but  the  land  and  such  things  as  belong  thereto, 
and  are  part  of  the  realty." 

And  Mr.  Justice  Story,  after  saying  that  certain  things  may 
pass  by  grant,  as  appurtenances,  if  such  be  the  clear  intent  of 
the  parties  as  gathered  from  the  terms  of  the  instrument  of  con- 
veyance, says:  "In  a  case,  therefore,  wliore  the  words  of  a  grant 
pass  land  'with  its  appurtenances,'  the  law  will,  in  the  absence  of 
any  controlling  words,  deem  the  word  'appurtenances'  to  be 
used  in  its  technical  sense;  and  that  construction  will  not  be  dis- 
placed until  it  is  made  manifest  from  other  parts  of  the  grant 
that  some  other  thing  was  actually  intended  by  the  parties.  I 
say,  until  it  is  made  manifest;  by  which  I  mean,  clearly  and 
definitcJy  ascertained  that  the  word  is  used  in  another  sense.  1 
add,  also,  from  other  parts  of  the  same  grant;  for  it  is  not  open 
to  parol  evidence  to  explain  or  vary  the  legal  sense.  If  there  is 
nothing  in  rerum  natura,  upon  which  the  word  can  operate,  that 
<3oes  not  entitle  the  court  to  desert  the  legal  sense.  It  has  been 
said  by  the  counsel  for  the  defendant,  that  there  were  buildings 
on  iSTo.  2,  to  which  the  word  'appurtenances'  is  commonly  ap- 
plied. But  such  buildings  are  in  no  just  sense  'appurtenances'; 
but  if  annexed  ^^  to  the  freehold,  they  are  a  parcel  of  the  land, 
and  pass  as  such  by  the  deed.     It  is  not,  however,  necessary  to 
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show  that  there  are  things  granted,  to  which  the  word  applies. 
It  is  often  thrown  in  by  conveyancers  wdthout  any  actual  knowl- 
edge of  the  premises,  to  avail,  as  far  as  it  may  avail,  by  way  of 
cautionary  enlargement  of  the  principal  grant,  if  there  be  any- 
thing on  which  it  may  operate.  If  there  be  in  fact  no  appur- 
tenances, then  the  word,  like  other  expletives  in  a  deed,  is  merely 
nugatory'^  United  States  v.  Harris,  1  Sum.  21,  Fed.  Cas.  No. 
15,315. 

In  the  agreement  before  us  there  is  nothing  which  indicates 
that  the  word  "appurtenant"  was  used  other  than  in  its  techni- 
cal sense.  "WTiether,  therefore,  the  hop-press  was  part  of  the 
property  agreed  to  be  conveyed  cannot  be  gathered  from  any 
consideration  of  the  clause  of  the  agreement  mentioning  ap- 
purtenances, but  must  be  gathered  from  another  and  entirely 
different  consideration,  viz.,  was  it  so  attached  to  the  realty  as 
to  make  it  a  part  thereof?  In  other  words,  was  it  what  in  law 
is  denominated  a  "fixture?"  On  this  question  the  trial  court 
made  no  finding,  nor  does  it  appear  that  the  evidence  was  spe- 
cially directed  thereto.  Enough  does  appear,  however,  to  show 
that  hop-presses  of  this  character  are  constructed  without  refer- 
ence to  use  in  any  particular  building,  but  are  articles  of  mer- 
chandise, bought  and  sold  in  the  markets,  and  having  of  them- 
selves a  market  value,  and  that  this  press  did  not  differ  in  kind 
from  the  ordinary  hop-press.  Articles  of  this  character  have 
generally  been  held  in  this  state  to  be  personal  property,  which 
do  not  pass  by  a  grant  of  the  fee  of  real  property,  though  situate 
in  a  building  erected  thereon  at  the  time  of  the  grant,  if  they 
can  be  removed  without  material  injury  to  the  fee:  See  Neu- 
felder  v.  Third  St.  etc.  Ey.  Co.,  23  Wash.  470,  83  Am.  St.  Rep. 
831,  63  Pac.  197,  ^^  where  the  cases  will  be  found  collected. 
As  to  the  manner  in  which  this  particular  press  was  attached  to 
the  building,  the  only  witness  who  testifies  on  the  subject  says 
that  the  bailing-room  was  just  high  enough  to  receive  the  press, 
so  that  it  came  even  with  the  top  of  the  upper  floor;  that  an 
opening  was  left  to  receive  the  press,  which  was  floored  over, 
apparently  after  the  press  was  put  into  the  building;  and  that 
the  persons  removing  the  press  (to  use  the  language  of  the  wit- 
ness) "ripped  that  up,  and  hitched  the  team  to  it  [the  press] 
and  drawed  it  away."  It  was  not  shown  that  this  ripping  up 
of  the  floor  covering  the  opening  caused  any  material  injury  to 
the  building,  and,  under  the  rule  of  the  cases  above  cited,  we  do 
not  think  the  press  was  so  attached  to  the  building  as  to  make 
it  any  part  of  the  realty.     This  being  so,  it  was  not  included 
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within  the  agreement  to  convey,  and  the  respondents  could  not, 
therefore,  recover  damages  for  the  appellants'  failure  to  deliver 
possession  of  it  to  them. 

We  have  not  overlooked  the  evidence  on  the  part  of  the  re- 
spondents to  the  effect  that  they  were  extensively  engaged  in 
the  business  of  hop  raising,  and  that  they  purchased  this  prop- 
erty for  the  purpose  of  curing  and  otherwise  preparing  for  mar- 
ket their  product,  and  that  a  hop-press  is  a  necessan-  part  of 
the  machinery  required  for  that  purpose.  But  this  cannot  avail 
the  respondents.  There  is  no  pretense  that  there  was  any  fraud 
or  mistake  in  the  execution  of  the  agreement  to  convey,  or  that 
it  is  either  uncertain  or  ambiguous  in  its  terms ;  nor  was  it  shown 
that  there  was  any  separate  collateral  agreement,  independent 
of  the  writing,  by  which  the  appellants  agreed  to  sell  them  the 
press.  What  the  appellants  agreed  to  convey  must,  therefore, 
be  gathered  from  the  writing  ^^  itself.  Its  legal  sense  cannot 
be  explained  or  varied  by  parol  evidence. 

The  judgment  appealed  from  is  reversed  in  so  far  as  it  allows 
damages  to  the  respondents,  and  the  cause  is  remanded,  with  in- 
structions to  modify  the  judgment  by  disallowing  such  damage?, 
and  allowing  the  appellants  to  recover  for  the  full  amount  of 
the  deferred  part  of  the  purchase  price,  with  interest,  according 
to  the  terms  of  the  agreement. 

Eeavis,  C.  J,,  and  Hadley,  Dunbar,  Anders,  and  Mount,  JJ., 
concur. 


An  Appurtenance  is  that  which  belongs  to  something  else  as  an  a^I- 
junct  or  appendage  of  such  moment  that  the  thing  to  which  it  at- 
taches cannot  be  enjoyed  without  its  use:  Cleary  v.  Skiffich,  2S  Colo. 
362,  89  Am.  St.  Eep.  207,  65  Pac.  59.  As  to  what  will  pass  as  an  ap- 
purtenance, see  the  monographic  note  to  Scott  v.  Moore,  81  Am.  St. 
Kep.  764-771. 

As  to  What  are  Fixtures,  see  the  monographic  note  to  Gray  v.  Hold 
ship,  17  Am.  Dec.  686-696;  and  the  recent  cases  of  Baker  v.  McClnng, 
198  111.  28,  ante,  p.  261,  64  N.  E.  701;  Salley  v.  Robinson,  96  Me.  474, 
90  Am.  St.  Rep.  410,  52  Atl.  930;  McFarlane  v.  Foley,  27  Ind.  App. 
484,  87  Am.  St.  Rep.  264,  60  N.  E.  357;  Gurnsey  v.  Phinizv,  113  Ga. 
898,  84  Am.  St.  Rep.  270,  39  S.  E.  402;  Neuf elder  v.  Third  St.  etc. 
Ry.,  23  Wash.  470,  83  Am.  St.  Rep.  831,  63  Pac.  197. 
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STATE  y.  SUPERIOR  COURT. 

[28  Wash.  35,  68  Pac.  170.] 

BANKBUPTCY     ADJUDICATION— Effect    of    on    the    Statv 

Courts. — An  adjudication  in  bankruptcy  in  the  national  courts  does 
not  deprive  the  state  courts  of  jurisdiction  to  proceed  against  the 
bankrupt  in   a   suit  previously   pending  therein.      (p.   827.) 

BANKEUPTCY  PROCEEDINGS  — Eflfect  of  Against  Receivei- 
ships. — If  a  state  court  acquires  jurisdiction  over  bankrupts  and  ap- 
points a  receiver  of  their  property,  though  the  suit  is  based  on  a  claim 
from  which  a  discharge  in  bankruptcy  could  be  given,  a  subsequent 
adjudication  of  bankruptcy  in  the  national  courts  does  not  oust  the 
state  courts  of  authority  to  proceed  with  a  confirmation  of  the  sale  of 
property  made  by  such  receiver,      (p.   828.) 

J.  H.  Finch,  for  the  relator. 

Richard  Saxe  Jones,  for  the  respondent. 

^  REAVIS,  C.  J.  The  relator,  Heckman,  applied  for  an 
alternative  writ  of  prohibition  to  the  superior  court  of  King 
county.  He  stated  that  a  suit  was  pending  in  the  superior 
court,  wherein  William  Curtis  was  plaintiff  and  relator  and 
Hanson  were  defendants,  and  Larscn  was  receiver;  that  relator 
was  interested  beneficially  therein;  that  on  the  seventeentli  dav 
of  January,  1902,  relator  and  Hanson  as  copartners,  were  ad- 
judged bankrupts  in  the  United  States  district  court;  that  said 
suit  in  the  superior  court  was  founded  upon  a  claim  against  said 
copartners  from  which  a  discharge  in  bankruptcy  could  he  given, 
and  that  said  suit  was  pending  at  the  time  of  the  tiling  of  the 
petition  in  bankruptcy.  That  thereafter,  on  the  sixth  day  of 
INfarch,  1902,  the  said  receiver  moved  the  superior  court  for  an 
order  confirming  the  sale  of  certain  property  for  the  sum  of 
twenty-four  thousand  dollars,  which  property  was  owned  by  re- 
lator and  Hanson  as  copartners  and  then  in  the  custody  of  the 
receiver,  ""***  and  which  sale  was  going  to  be  made  after  the  ad- 
judication that  such  copartners  were  bankrupts,  and  after  knowl- 
edge on  the  part  of  the  receiver  and  of  the  sujocrior  court  of  the 
adjudication  in  bankruptcy,  and  after  the  appearance  of  relator 
in  the  superior  court  and  his  objection  to  confinnation  of  such 
sale  on  the  ground  that  the  court  was  without  jurisdiction  to 
further  proceed.  There  were  some  other  statements  relative 
to  the  action  of  the  superior  court  in  regard  to  time  for  the  ex- 
amination of  the  receiver's  accounts  and  matters  of  like  nature. 
These  are  deemed  immaterial  to  notice.  When  the  application 
for  the  writ  was  made,  it  was  suggested  by  counsel  for  relator 
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that  opportunity  liad  not  been  ailonlcd  nlator  to  ascertain  fully 
aJl  the  facts  relating  to  the  procedure  in  tlic  superior  and  the 
bankruptcy  courts.  An  order  to  show  cause  why  the  writ  should 
not  issue  was  granted.  Upon  the  return  of  the  order  it  appears 
tliat  the  suit  in  the  superior  court  was  commenced  in  July, 
1901.  against  the  said  copartners,  and  the  receiver,  T>arsen,  ap- 
pointed therein  under  the  direction  of  the  court,  took  possession 
of  the  property  of  the  copartnership,  and,  after  the  adjudication 
tliat  the  copartners  were  bankrupts,  the  district  court  of  the 
United  States  temporarily  restrained  the  receiver  Larsen  from 
further  proceedings,  but  thereafter  dissolved  such  order,  and 
that  the  superior  court  is  proceeding  to  close  such  receivership. 

The  only  inquiry  here  is  into  the  jurisdiction  of  the  superior 
court  in  the  premises.  There  seems  to  have  been  for  some  time 
conciderable  uncertainty  in  the  view  of  the  courts  as  to  the  effect 
of  the  enactment  of  the  federal  bankruptcy  law  upon  the  juris- 
diction of  the  state  tribunals  when  insolvent  debtors  became  in- 
volved in  such  proceedings,  but  it  seems  to  be  now  settled  that 
the  mere  enactment  "'^  of  the  bankruptcy  law  does  not  oust  the 
state  courts  of  their  jurisdiction :  State  v.  Superior  Court.  20 
Wash.  545,  56  Pac.  35;  also  annotations  in  45  L.  R.  A.  177. 
The  observation  at  the  conclusion  of  the  o{)inion  in  this  case, 
"Unquastionably,  upon  such  adjudication  the  power  of  the  state 
court  to  proceed  further  ceases,"  was  not  involved  in  the  deci- 
sion, and  such  expression,  witliout  qunlification,  is  incorre<^t. 
It  is  also  determined  by  the  highest  authority  that  the  adjudi- 
'•ation  of  bankruptcy  in  the  f(Hi(^ral  court  of  pcrsoTis  who  may 
I'o  parties  in  a  suit  pending  in  the  state  court  (]oes  not  of  itself 
deprive  the  state  court  of  jurisdiction  in  such  case.  The  su- 
preme court  of  the  United  States  in  Eyster  v.  GafF,  01  U.  S. 
52],  observes:  "It  is  a  mistake  to  suppose  that  the  bankrupt 
law  avoids  of  its  own  force  all  judicial  proceedings  in  the  state 
or  other  courts  the  instant  one  of  the  parties  is  adjudged  a 
bankrupt.     There  is  nothing  in  the  act  which  sanctions  such  a 

]>roposition The  same  courts  remain  open  to  him  in  suvh 

contests,  and  the  statute  has  not  devested  those  courts  of  juris- 
diction in  such  actions.  If  it  has  for  certain  classes  of  actions 
conferred  a  jurisdiction  for  the  benefit  of  the  assignee  in  the 
circuit  and  district  courts  of  the  United  States,  it  is  concur- 
rent with  and  does  not  devest  that  of  the  state  courts." 

The  duty  of  the  state  court  is  very  well  expn^ssed  by  the  su- 
preme court  of  Georgia  in  Freeman  v.  Fort,  52  Ga.  371 :  "Wlien 
the  assignees  of  the  bankrupts  shall  make  a  proper  case  which 
will  authorize  the  bankrupt  court  to  enjoin  the  complainants 
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in  the  creditors'  bill  from  proceeding  in  the  state  court  to  have 
their  respective  claims  and  liens  adjudicated  in  that  court,  and 
shall  obtain  the  sanction  of  the  bankrupt  court  for  that  purpose, 
then,  and  not  until  then,  would  it  be  the  duty  of  the  state  court 
to  turn  over  to  the  assifmees  the  assets  in  its  custody,  to  be  ^'* 
administered  by  the  bankrupt  court.  Inasmuch  as  the  state 
court  had  acquired  the  jurisdiction  and  custody  of  the  defend- 
ant's property  an  effects  for  the  purposes  specified  in  the  credi- 
tors' bill  before  they  were  adjudfred  bankrupts,  the  assignees 
cannot  accomplish  the  object  sought  by  them  on  a  mere  mo- 
tion, without  first  instituting  regular  proceedings  for  that  pur- 
pose in  the  bankrupt  court.'* 

Upon  the  facts  shown,  the  superior  court  is  within  its  juris- 
diction, and  the  writ  is  denied. 

Anders,  Hadley,  FuUerton,  Mount,  Dunbar,  and  White,  JJ,, 
concur. 


Bankruptcy. — A  court  in  which  a  stiit  against  a  bankrupt  is 
pending  is  not,  after  the  adjudication  of  bankruptcy,  bound  to 
stay  further  proceedings  therein,  though  it  may  do  so  if  justice 
requires;  the  action  is  not  absolutely  barred,  and  the  court  has  power 
to  proceed  to  judgment:  Eosenthal  v.  Nove,  175  Mass.  559,  78  Am.  St. 
Eep.  512,  56  X.  E.  884.  See,  in  this  connection,  E.  H.  Herron  Co.  \ 
Superior  Court,  136  Cal.  279,  89  Am.  St.  Eep.  124,  68  Pae.  814;  Tur- 
rentine  v.  Blackwood,  125  Ala.  436,  82  Am.  St.  Eep.  254,  28  South.  95. 


FIRST  NATIONAL  BANK  OF  SNOHOMISH  v.  PAEKEE. 

[28  Wash.  234,  68  Pac.  756.] 

COUNTERCLAIM— Construction  of  Statute  Authorizing.— The 
general  rule  is  that  a  statute  authorizing  a  counterclaim  should  be 
liberally  construed,     (p.  830.) 

COUNTEECIiAIM.— In  an  Action  to  Foreclose  a  Mortgage  the 

defendant  may  assert  as  a  counterclaim  damages  Suffered  by  him  in  a 
previous  suit  by  the  mortgagor  for  the  possession  of  the  premises,  in 
whicB  he  was  placed  in  such  possession  and  so  remained  until  the 
final  determination  of  that  suit,  if  the  statute  authorizes  a  counter- 
claim "in  an  action  arising  out  of  a  contract  or  transaction  set  forth 
in  the  complaint  as  the  foundation  of  the  plaintiff's  claim  or  con- 
nected with  the  subject  of  the  action."      (p.  ^W.) 

MOETGAGES— Option  to  Foreclose— Statute  of  Limitations.— 
A  provision  in  a  mortt,rage  that  u7)on  default  in  the  payment  of  in- 
terest, the  right  to  foreclose  shall  iniinedintoly  accrue,  is  for  the  bene- 
fit of  the  mortgagee  and  caimot  I'o  tnkon  Mlvnntage  of  by  the  mort- 
gagor.    Hence,  the  statute  of  liinitnt  ions     -    -  »i<)t  ruu  in  favor  of  the 
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latter  from  such  default  where  the  mortgagee  does  not  elect  to  avail 
himself  of  it.     (p.  831.) 

PRACTICE. — The  Objection  that  the  Judge  Pro  Tempore  who 
tried  the  ca«e  was  not  sworn  cannot  be  urged  on  appeal  when  not 
seasonably,  raised  in  the  trial  court,     (p.  831.) 

J.  A.  Coleman,  for  the  plaintiff. 

George  E.  Banks,  for  the  defendant. 

^'^^^  RE  A  VIS,  C.  J.  Action  to  foreclose  a  mortprafre  on  cer- 
tain real  estate  in  Snohomish  county.  The  complaint  is  in 
the  usual  form,  upon  a  mortfjage  executed  to  the  Ijombard 
Investment  Company,  and  by  that  company  thereafter  a&.=ifrned 
to  plaintiff,  appellant.  The  allegations  of  the  complaint  were 
admitted  by  the  defendant  and  appellant  Parker,  the  mortga- 
gor. Two  affirmative  defenses  and  a  counterclaim  were  inter- 
posed by  said  defendant.  The  first  defense  was  that  a  pro- 
vision in  the  mortgage  provided  that  upon  the  default  of  the 
payment  of  the  interest  or  any  part  when  due  the  right  of 
foreclosure  should  immediately  accrue,  that  such  default  had 
occurred  more  than  six  years  before  the  commencement  of  the 
action,  and  that  by  reason  thereof  the  action  was  barred  by 
the  statute  of  limitations.  The  second  defense  was  that  the 
plaintiff  was  not  the  real  party  in  interest.  The  counterclaim 
is  that  plaintiff,  through  its  cashier,  Snyder,  brought  an  action 
in  1896  for  the  possession  of  the  mortgaged  premises  against 
the  defendant,  and  in  said  action  had  a  writ  of  restitution 
issued;  that  plaintiff  thereupon  went  into  possession  of  the 
premises,  and  retained  such  possession  until  the  final  deter- 
mination of  tlie  action,  when  defendant  was  restored  to  tlie 
possession  of  the  premises;  that  by  reason  of  plaintiff's  reten- 
tion of  the  possession  of  the  mortgaged  premises  defendant 
was  damaged  in  the  sum  of  one  thousand  nine  hundred  and 
seventy  dollars,  and  the  specification  of  the  damages  sustained 
is  made.  Plaintiff  demurred  to  the  affirmative  -^**  defonsts 
and  counterclaim.  The  demurrer  of  the  defense  was  sustained 
and  that  to  the  counterclaim  overruled.  A  jury  was  called 
to  assess  the  damages  alleged  in  the  counterclaim.  The  court, 
after  reducing  the  assessment  of  damages  to  some  extent,  af- 
firmed the  finding  of  the  jury,  and  allowed  one  thousand  dol- 
lars counterclaim,  and  decreed  foreclosure  for  the  remainder 
due  upon  the  mortgage.     Both  parties  have  appealed. 

Plaintiff  assigns  as  error  the  overruling  of  the  demurrer 
to  the  counterclaim,  and  the  reduction  of  the  amount  due  upon 
the  mortgage  in  the  amount  of  the  counterclaim.     It  is  main- 
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taincd  bv  counsel  for  j)!;!!:!!!!?  that  the  demurrer  to  the  counter- 
claim should  ha\e  U'en  gustained,  that  the  allowance  of  any 
counterclaim  in  the  action  was  error,  and  that  the  damages 
specified  were  not  the  subject  of  counterchiim  within  Ballino^er's 
Code,  section  4913.  Subdivision  1  of  the  section  permits  a 
counterclaim  "in  an  action  arising  out  of  the  contract  or  trans- 
action set  forth  in  the  complaint  as  the  foundation  of  the 
plaintiff's  claim,  or  connected  with  the  subject  of  the  action." 
The  construction  of  this  section  and  similar  language  in  other 
codes  has  not  been  uniform  or  clear:  See  Pomeroy's  Renirdie^ 
and  Remedial  Rights,  section  775;  Collier  v.  Ervin,  3  Mont. 
142. 

The  general  rule  is  that  the  statute  authorizing  a  cor.ntrr- 
claim  should  be  liberally  construed.  It  is  said  in  22  Am.-ri- 
can  and  English  Encyclopedia  of  Law,  page  396:  "In  actions 
in  which  either  a  contract  or  a  transaction  which  is  not  a  fun- 
tract  is  set  forth  as  the  foundation  of  tlie  ])laintiff's  daiin. 
counterclaims  may  be  interposed  which  neither  arise  out  of 
the  same  contract  nor  out  of  the  same  transaction,  if  thev  ari- 
connected  with  the  subject  of  the  action.  The  subject  of  hti 
action  is  either  the  property  which  is  therebv  sought  to  be 
recovered  or  alleged  to  be  injured,  or  a  violated  right  or  the 
right   to  enforce  or  maintain  wdiich    the  action  is  brougiit." 

^^''  It  would  seem  in  the  present  action  that  virtually  the 
same  parties  are  in  controversy  as  were  in  the  case  of  Snyd*  r, 
who  is  the  casliier  of  plaintiff,  against  Parker,  and  repor^d 
in  19  Wash.  27G,  67  Am.  St.  Rep.  726.  53  Pac.  59.  In  that 
case  the  plaintiff  claimed  the  premises  under  a  deed  aUso.ute 
in  form,  which,  however,  was  adjudged  to  be  a  mortgage  and 
only  a  lien  on  the  premises.  In  the  case  at  bar  the  action  is 
to  foreclose  a  lien  upon  the  same  property.  It  would  seem 
that,  by  the  acts  authorized  by  the  plaintiff  in  takinL'  and  ho!.]- 
ing  possession  of  the  premises  and  wliich  were  found  to  !.e 
injurious,  the  subject  matter  of  the  lien  was  damaged,  and 
that  the  defendant  is  entitled  to  such  damages,  and  we  tliin!: 
in  this  ease  that  the  redty  may  properly  be  held  as  connert./d 
with  the  subject  of  the  action:  Metropolitan  T.  Co.  v.  Tona- 
wanda  et<3.  R.  R.  Co.,  43  Hun,  521;  Tinsley  v.  Tinsley,  15  P.. 
Mon.  454.  T'pon  the  record  here  we  are  not  disposed  to  fiis- 
turb  the  finding  of  the  amount  of  the  counterclaim. 

The  errors  assigned  by  the  defendant  in  sustaining  the  de- 
murrers to  the  afTirmative  defenses  are  not  well  taken.  'I'he 
general  rule,  that  such  stipulations  as  appear  in  the  mortgage 


April,  1902,]         State  v.  Superior  Court.  831 

providing  for  default  and  that  the  cause  of  action  may  accrue 
upon  nonpayment  of  interest,  is  that  such  default  must  be 
claimed  by  the  mortgagee,  or  it  is  waived.  It  is  for  the  bene- 
fit of  the  mortgagee,  and  cannot  be  taken  advantage  of  by 
the  mortgagor.  The  objection  that  the  judge  pro  tempore 
was  not  sworn  is  not  available  here,  because  not  raised  in  the 
record  by  seasonable  objection:  See  State  v.  Sachs,  3  Wash, 
691,   29  "Pac.   446, 

The  judgment  is  affirmed.     Neither  party  will  recover  coasts 
on   appeal. 

White,  Mount,  Fullerton,  Hadley  and  Dunbar,  JJ.,  concur. 


Limitations. — Though  the  holder  of  a  note  has  ectercised  his  option 
of  considering  the  whole  amount  due  for  nonpayment  of  interest,  he 
may  subsequently  waive  the  right;  and  if  he  do«8  so,  the  statute  of 
limitations  does  not  begin  to  run  against  him  prior  to  the  date  orig- 
inally fixed  for  the  maturity  of  tho  note:  Moore  v,  Kussell,  133  Cal. 
297,  85  Am.  St.  Rep.  166,  65  Pac.  624.  But  see  San  Antonio  etc.  Assn. 
V.  Stewart,  94  Tex.  441,  86  Am.  St.  Rep.  864,  65  S.  W.  665. 

Counterclaim. — Statutes  giving  defendants  the  right  to  assert 
counterclaims  should  be  construed  liberally:  McIIard  v.  Williams,  8 
8.  Dak.  381,  59  Am.  St.  Rep.  766,  66  N,  W,  930;  monographic  note  to 
Woodruff  v.  Garner,  89  Am.  Dec.  482-492.  But  see  Drennen  v.  Gil- 
more  Bros.,  132  Ala.  246,  90  Am.  St.  Rep,  902,  31  South.  902. 


STATE  V.  SUPERIOR  COURT. 

[28  Wash.  317,  68  Pac,  957,] 

STATUTES— Title   of— When    not    Sufficiently   Expressed,— A 

statute  entitled  "An  act  to  amend  section  5645  of  Ballinger's  Anno- 
tated Codes  and  Statutes  of  Washington,  and  declaring  an  emer- 
gency," does  not  comply  with  the  section  of  the  constitution  provid- 
ing that  no  bill  shall  embrace  more  than  one  subject,  and  that  shall 
be  expressed  in  the  title,  and  is  therefore  void.     (p.  834.) 

STATUTES.— The  Title  of  an  Amendatory  Act  Must  Contain 
pome  words  which  indicate  the  theme  or  provision  of  which  the  act 
sought   to   be   amended   treats,     (p,   838,) 

Piles,  Donworth  &  Howe,  for  the  relator. 

Willinm   Hickman   Moore  and  Kerr  &   ^McCord,   for  the   re- 
ppondonts, 

*"**  HADLEY,  J,     This  is  an   origrinal   appHcafion  in  this 
court  for  a  peremptory  writ  of  mandiite  dirii'ted  to  the  superior 
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court  of  King  county  and  to  the  Honorable  Arthur  E.  GriSm, 
jndc-e  thereof.     The  relator  is  a  corporation  authorized  to  con- 
6tr;ut  and  operate  street  and  other  railways  in  the  state  of 
Washington.     By  ordinance  of  the  city  of  Seattle  a  franchise 
was  gi-antcd  to  said  relator  to  maintain  and  operate  a  street 
railway  upon  Fourth  Avenue  south  and  other  streets  in  said 
city.     In  December,  1901,  the  relator  filed  a  petition  in  the 
ofiki   of  the  clerk  of  the  superior  court  of  King  county  for  the 
ascertainment  of  compensation   and   appropriation   of  certain 
riglits  in  connection  with  the  construction  of  a  trestle,  bridge, 
and  roadway,  in  said  Fourth  avenue  South,  which  structure,  or 
a  similar  one,  was  required  by  the  ordinance  aforesaid.     The 
orilinance  requires  that  where  relator's  railway  shall  cross  the 
track;  of  the  Columbia  and  Puget  Sound  Railroad  Company, 
on  Fourth  avenue  South  it  shall  be  elevated  a  reasonable  height 
n'i'Ove  the  present  grade  of  said  tracks.     In  said  petition  Charles 
B.  Smith  and  Tucker-Hanford  Company,  a  corporation,  were 
and  are  claimants    and    respondents.     That    petition    recites, 
among  other  things,  that  the  claimants  are  the  owners  of  cer- 
tain  lots  which  lie  immediately  south  of  the  tracks  of  said 
Columbia   and   Puget    Sound   Railroad   Company   and  on  the 
wf?t  side  of  Fourth  avenue  South;  that  in  order  to  comply 
with  said  ordinance,  and  to  avoid  a  dangerous  grade  crossing 
of  tiie  tracks  of  said  railroad  company,  which  operates  a  steam 
railroad,  it  is  necessary  for  relator  to  construct  a  trestle  and 
truss  bridge  for  supporting  ^^'^  its  tracks  and  roadway  above 
the  grade  of  said  railroad,  and  that  such  structure  must  nec- 
''■s^arily  bo  elevated  above  the  natural  surface  of  the  ground  in 
front  of  tlie  claimants'  premises.     The  character  of  the  pro- 
posed structure  is  described  in  the  petition,  and  it  is  alleged 
tliat   said   claimants  claim  that  they  will  be  damaged   by  the 
cor st ruction  and  operation  of  the  same.     It  is  alleged  that  the 
use  for  wliich  sucli  bridge  is  to  be  constructed  is  a  public  use; 
that   public   noci'ssity   requires   the   prosecution   of  said   enter- 
prise, and  that  it  is  necessary  for  said  petitioner  in  the  opera- 
tion of  its  franchis..?  and  the  exercise  of  its  public  duties.     The 
P':-t:tK'n  prays  that  a  jury  mav  ho  impaneled  to  ascertain  and 
dotrrmine   the   com.pensntion    to    be    paid    to    the    claimants. 
Thfr<  after  the  petition    c-ame    on    for   liearing,  and    the   court 
fo;:rid  that  the  contemplated  usf  ot"  -aid  structure  is  a  public 
u--'.   ai.d  that  public  interest    reqmrcs     the    construction    and 
i!'n^i:^enance  of  said  bridge,  and  entered  an  order  accordingly. 
The    court    further    ordered    that    upon    a   given    date    a    jury 
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ehould  be  impaneled  to  ascertain  the  amount  of  damages  which 
will  result  to  the  claimants  by  reason  of  the  construction  and 
maintenance  of  said  proposed  structure.  At  the  time  of  en- 
tering said  decree  the  claimant  Charles  B.  Smith,  in  open 
court,  gave  notice  of  appeal  from  said  order.  Thereafter  the 
relator  filed  in  the  oflBce  of  the  clerk  of  the  superior  court  a 
bond  conditioned  as  required  by  section  5646  of  Ballinger's 
Code,  which  bond  was  approved  by  said  clerk;  and  the  claim- 
ant Charles  B,  Smith,  on  the  same  day,  iilcd  an  appeal  bond 
in  the  sum  of  two  hundred  dollars.  Afterward  the  said  claim- 
ant moved  the  court  for  a  stay  of  proceedings  in  said  superior 
court  pending  the  determination  by  the  supreme  court  of  the 
aforesaid  appeal,  the  ground  of  said  motion  being  that  by  rea- 
son of  the  said  ^^"  appeal  the  superior  court  had  no  jurisdic- 
tion to  proceed  with  the  trial  of  the  question  of  damages  and 
compensation  while  said  appeal  is  pending.  The  court  granted 
said  motion,  and  entered  an  order  whereby  it  was  ordered  that 
by  reason  of  the  lack  of  jurisdiction  of  said  court,  on  account 
of  the  pendency  of  said  appeal,  no  jury  shall  be  impaneled  in 
said  cause  to  determine  the  question  of  compensation,  and 
that  said  cause  shall  not  be  tried  before  said  court  on  said 
question  until  the  determination  of  said  appeal  by  the  supreme 
court.  At  the  time  of  the  making  of  the  last-named  order, 
the  relator  objected,  and  demanded  that  a  jury  be  impaneled, 
and  that  the  question  of  damages  be  tried  and  determined  in 
accordance  with  the  order  theretofore  made,  which  demand  was 
denied  solely  for  the  reason  that  the  court  was  of  the  opinion 
that  it  had  no  power  to  proceed  with  said  trial  while  said  ap- 
peal is  pending.  The  relator  duly  excepted  to  said  order  at 
the  time  it  was  made,  and  said  exception  was  allowed.  There- 
upon application  was  made  to  this  court  for  a  peremptory  writ 
of  mandate  directed  to  the  superior  court,  commanding  tliat 
said  court  shall  immediately  cause  a  jury  to  be  impaneled  and 
proceed  to  try  the  question  of  damages,  notwithstanding  said 
appeal. 

It  is  conceded  that  mandamus  is  the  proper  remedy,  if  the 
relator  is  entitled  to  relief  at  all  in  the  premises.  A  number 
of  questions  are  discussed  by  counsel,  but  we  think  one  question 
must  be  decisive  of  this  case,  and  we  will  therefore  confine 
ourselves  to  the  discussion  of  that  alone.  By  an  act  of  tlie  leg- 
islature found  in  the  Session  Laws  of  1901.  at  page  213,  it  is 
provided  that  either  party  may  appeal  from  the  order  of  the 
court  adjudicating  or  refusing  to  adjudicate  tliat  the  contem- 
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plated  nse  of  property  sought  to  be  appropriated  is  really  a 
public  use,  and  '"^  ordering  or  refusing  to  order  a  jury  to 
be  summoned  for  the  assessment  of  damages.  The  provision 
is  contiiined  in  what  purports  to  be  an  amendment  to  section 
5645  of  Ballinger's  Annotated  Codes  and  Statutes  of  Washing- 
ton. The  act  is  entitled  as  follows:  "An  act  to  amend  section 
5645  of  Ballinger's  Annotated  Codes  and  Statutes  of  Washing- 
ton, and  declaring  an  emergency."  Relator's  counsel  urge 
that  the  said  act  is  unconstitutional  and  void  for  the  reason 
that  the  subject  of  the  act  is  not  expressed  in  the  title.  Article 
2,  section  19,  of  the  constitution  of  Washington  is  as  follows : 
"No  bill  shall  embrace  more  than  one  subject  and  that  shall 
be  expressed  in  the  title."  The  above  constitutional  provision 
is  clear,  direct,  and  mandatory  in  its  nature;  and,  if  the  legis- 
lative act  in  question  violates  that  provision,  it  must  be  held 
void.  Manifestly,  under  the  constitutional  requirement  the 
title  of  an  act  must  express  the  subject  with  which  the  act 
deals.  This  rule  is  so  universal,  and  the  reason  for  it  has 
been  so  generally  discussed,  that  it  seems  unneces&ary  to  dwell 
upon  it  here.  The  wisdom  of  the  rule  suggests  itseJf,  in  that 
the  reader,  whether  a  member  of  the  legislature  or  otherwise, 
^^J^  by  a  mere  glance  at  a  few  catch  words  in  the  title,  be 
apprised  of  what  the  act  treats,  without  furtlier  search.  Doi^s 
the  title  of  the  act  in  question  contain  such  a  statement  of 
the  subject  matter?  It  will  be  observed  that  it  merely  refers 
to  a  certain  section  of  Ballinger's  Code,  which  it  purports  to 
amend,  and  no  intimation  is  given  as  to  the  subject  matter  of 
the  section  which  it  is  sought  to  amend.  It  is  clear  that  the 
reader  cannot  determine  from  the  title  what  subject  is  treated 
by  the  section  in  Ballinger's  Code  or  by  the  amending  act 
itself.  Tliis,  we  think,  is  in  violation  of  the  constitutional 
requirement.  Xo  elaborate  statement  of  the  ^*^^  subject  of 
an  act  is  necessary  to  meet  the  spirit  of  the  constitution.  .A. 
few  well-chosen  worrls,  sugfjoptive  of  the  general  subject  treated. 
is  all  that  is  rcquirtnl.  But  wp  tliink  the  absence  of  anv  such 
suggestive  words  is  fatal,  and  that  to  hold  otherwise  would  be 
to  utterly  ignore  the  constitutional  provision.  In  Marston  v. 
Humes,  3  Wash.  2G7.  28  Pac.  520,  the  constitutionality  of  an 
act  was  assailed  because  of  an  allegerl  defective  title.  The  title 
was  as  follows:  "An  act  relating  to  plea(lin,gs  in  civil  actions 
anil  amending  sections  76.  77  and  109  of  the  Code  of  Wash- 
ington of  ]S81."  The  act  was  held  to  be  valid  for  the  reason 
that  the  title  did    state    a  suljject,  to  wit:  "An    act    relating 
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to  pleadings  in  civil  actions."  It  is  true  the  learned  writer 
of  the  opinion  went  further,  and  stated  that  as  the  Code  of 
1881  is  a  valid  and  binding  body  of  laws,  arranged  and  con- 
eecutively  sectionized  under  authority  of  the  legislature,  a  sec- 
tion of  such  Code  may  be  amended  by  an  act  under  a  title  which 
simply  provides  for  the  amendment  of  such  section  by  its 
number,  without  any  designation  of  the  subject  matter  of  the 
section  to  be  anaended.  But  such  statement  was  not  necessary 
for  the  decision  of  that  case,  inasmuch  as  it  was  determined 
that  the  title  then  under  consideration  did  contain  a  clearly 
defined  subject.  It  is  suggested  that  the  argument  there  used, 
as  applying  to  acts  amending  a  section  of  the  Code  of  1881, 
does  not  apply  with  equal  force  here.  That  Code,  as  stated 
above,  was  adopted  as  an  authoritative  body  of  laws.  Its 
consecutive  sections  were  arranged  by  authority  of  tlie 
legislature  and  afterward  re-enacted  by  that  body,  thereby 
making  not  only  its  contents,  but  the  numbers  and  arrange- 
ment of  the  sections,  the  act  of  the  legislature.  It  is  very 
properly  suggested  by  counsel  that  Judge  Ballinger  has  pre- 
pared a  Code  which  is  of  great  convenience  to  the  bench  and 
bar  of  the  state,  but  that  Code  cannot  be  ^^'^  said  to  be  clothed 
with  authority  equal  to  that  of  the  Code  of  1881.  The  lat- 
ter is  a  purely  legislative  product,  while  the  former  is  a  pri- 
vate compilation,  which  has  simply  received  the  approval  of 
the  legislature  as  an  official  compilation  of  existing  statutes,, 
but  of  no  greater  authority  than  all  other  existing  official  com- 
pilations of  session  laws  of  the  state:  See  Sess.  Laws  1899, 
p.  109,  sec.  1.  Ballinger's  Code  was  not  enacted  by  the  legis- 
lature, as  was  the  Code  of  1881,  but  was  only  approved  as  a 
compilation  of  laws  for  the  purposes  of  reference,  as  provided 
in  section  2  of  the  act  of  1899,  above  cited.  But  whether  the 
argument  in  Marston  v.  Humes,  3  W^ash.  267,  28  Pac.  520, 
applies  with  equal  force  here  or  not,  the  fact  remains  that  the 
only  question  really  decided  in  that  case  was  that,  aside  from 
the  reference  to  the  section,  the  title  contained  sufficient  wordst 
to  indicate  the  subject,  and  that  the  act  was  therefore  con- 
stitutional. In  this  connection,  we  desire  to  be  distinotlv 
understood  as  holding  that  by  authority  of  the  act  of  1899. 
supra,  it  is  entirely  proper  for  the  legislature  to  refer  to  sec- 
tions of  Ballinger's  Code  in  the  title  of  an  act ;  Imt  such  mere 
reference  to  the  sections  of  a  private  compilation  of  laws,  al- 
though ably  and  carefully  prepared,  and  ever  recognized  by 
the  legislature  as  an  official  compilation,  cannot  take  the  place 
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of  tho  constitutional  requirement  tliat  the  title  of  an  act  shall 
<  M'ltain  soir.e  statement  indiftiting  the  actual  thing  of  which 
tlif  law  treats. 

In  State  v.  Halhert,  14  Wash.  306,  44  Pac.  538,  it  was  held 
tl-iat  an  act  of  1885-86,  attempting  to  amend  a  section  of  the 
('ule  of  1881  by  mere  reference  to  its  number  in  the  title  of 
The  amending  act,  was  void.     The  amending  act  was  passed  by 
T:!C'  territorial  legislature,  and  it  was  held  that  under  the  au- 
thority of  Harland  v.   Territory,  3  Wash.   Ter.   131,  13   Pac. 
453,  and  Rumscy  v.  Territory,  3  Wash.  Ter.  332a,  21  Pac.  152, 
!)ii^  act  was  void.     '**''*  It  was  urged  in  the  case  that  Marston 
V.  Humes.  3  Wash.  267,  28  Pac.  520,  had  adopted  a  rule  contrary 
to  tliat  announced  by  tlic  supreme  court  of  the  territory,  but  the 
•jourt  based  its  decision  upon  the  ground  that  the  effect  of  the 
■prritorial  decisions  was  to  render  the  act  void.    The  constitution 
7irovided  that  all  the  laws  then  in  force  in  tho  territory  which 
wore  not  repugnant  to  the  constitution  should  remain  in  force 
\niril  th^v  sliould  expire  by  their  own  limitation,  or  be  repealed 
bv  the  legislature;  and  it  was  therefore  held  that  the  law  was 
of  no  force  at  the  time  of  the  adoption  of  the  constitution, 
bicause  it  had  theretofore  become  void  by  virtue  of  the  terri- 
torial decisions.     In  the  course  of  the  opinion  the  court  merely 
rofprred  to  what  was  said  in  Marston  v.  Humes.  3  Wa^h.  267, 
*28  Pac.  520,  without  expressing  either  approval  or  disapproval 
ihorcof,  and,  having  based  its  decision  upon  the  ground  above 
statod,  did  not  pass  upon  tho  precise  question  presented  here. 
Tin   same  question   which   was   involved  in   State  v.   Halbert, 
14  Wash.  306,  44  Pac.  53S,  was  also  presented,  and  tlie  same 
■••il'^  adopted,  in  tlie  following  cases:  State  v.  Dillon,  14  Wash. 
:i>:>.  4  6  Pac.  1319;   Ponoin  v.  Furth.  15  Wash.   201,  46  Pac. 
■-'11  :  State  v.  Sniitli.  15  Wash.  698,  46  Pae.  1119;  In  re  Xolan, 
21    Wa<h.   395.   38   Pac   222. 

li!  Parkf^r  v.  Su[)rrior  Court  of  Snoliomish  County,  25  Wash. 
511.  6()  Pac.  151,  an  applioation  was  made  to  tliis  court  for 
a  writ  conmiandin::  tlif  court  lu-Iow  to  refrain  from  further 
[in- 'rdiiigs  in  a  ooudi'itmalion  case,  it  being  elaitnod  tliat  an 
■^vi]i-v  adjudioatini:  tlio  question  of  pul>lic  use  had  boon  made. 
■'r.,ni  wliic'l)  ord'T  iln^  annual  had  bo(>n  takon  under  tlio  au- 
■):"r::v  of  the  aol.  of  T.'iil  tiow  iindcr  con-idei'af ion.  Tlio 
or.rt  declined  to  ordiT  tlie  writ  issued,  and  based  its  d<HUsion 
•;["in  the  ground  tliat  t!ie  or^l' r  from  wliieli  the  appeal  was 
af-'epted  wa-  not  an  order  adjiidieating  the  question  of  pulv 
iic  K-e.  hut  •'^•'  \va~  onlv  an  oi-der  overruling  a  demurrer  to  a 
•on. plaint,  and  was  therefore  not  a   final  order  wliich  was  ap- 
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pcalable.     Tlio  constitutionality  of   the  act  of   1901   m^sls   not 
raised  or  considered  in  that  case. 

As  far  as  we  are  advised,  the  above  is  a  review  of  all  the 
decisions  of  this  court  which  may  be  said  to  bear  upon  the  sub- 
ject. It  will  thus  be  seen  that  the  precise  question  involved 
here  has  not  before  been  squarely  presented  to  this  court  for 
decision.  The  ar^iment  in  ^larston  v.  Humes,  3  Wash.  2G7,. 
28  Pac.  520,  heretofore  mentioned,  is  a  criticism  of  the  opinion 
written  by  Mr.  Justice  Turmr  in  Harland  v.  Territorv,  3 
Wash.  Ter.  131,  13  Pac.  453,  but,  as  already  stated,  the-  criti- 
cism was  not  necessary  to  support  the  real  ground  of  the 
court's  decision.  Yet  whatever  may  be  said  of  the  nr.i:u- 
ment,  it  has  a  distinguishing  feature  from  the  case  at  Nar. 
The  argument  had  the  support  of  the  fact  that  the  amend- 
ing act  then  under  consideration  referred  to  a  section  that 
had  been  adopted  as  such,  by  a  previous  legislature,  and  in 
making  reference  to  it  that  body  was  referring  to  somdliing 
that  had  been  theretofore  created  by  it,  and  wliich  existed 
by  reason  of  its  own  authoritative  act.  In  this  case,  how- 
ever, the  reference  is  to  a  section  of  a  private  compilation,, 
the  arrangement  of  which  was  not  created  by  the  legislature. 
But  under  any  view  of  the  former  case  the  mandate  of  the  con- 
stitution seems  to  us  so  plain  that  we  conceive  it  to  be  onr 
duty  to  hold  squarely  that  a  mere  reference  to  a  section  in 
the  title  of  an  act  doe=;  not  state  a  subject.  What  is  the  sig- 
nificance of  the  word  "subject."  in  this  connection?  Websfor 
defines  it  as  "that  of  which  anvthing  is  afTirmed  or  predicat-^d : 
the  theme  of  a  proposition  or  discourse;  that  which  is  s;H-iken 
of."  To  say  that  mere  reference  to  a  numbered  section  em- 
bodies the  idea  of  a  theme,  proposition,  or  discourse,  it  sfvms 
to  us,  is  not  sustained  by  the  ordinary  understanding  of  tho^e 
terms.  '""**  The  theme  of  a  legislative  act  is  that  of  wliich 
it  treats,  and  an  amending  act  treats  of  the  theme  covertvi 
by  the  act  sought  to  be  amended.  We  therefore  see  no  e«f^apr' 
from  the  conclusion  that  the  title  of  an  amending  act  mii^t 
contain  some  words  which  indicate  the  theme  or  propositinn  of 
which  the  act  sought  to  be  amended  tn^its. 

There  is  some  conflict  of  authority  upon  this  subject.  h»ur 
we  believe  the  rule  here  announced  is  the  more  wholesome  sivi 
reasonable  one;  that  such  was  intended  by  the  constitutor?. 
and  will  more  effectually  prevent  hasty  and  ill-considered  1<\<;- 
islation.  Judge  Cooley,  in  his  work  on  Constitutional  I.inii- 
tations.  sixth  edition,  page  97.  observes  that  constitutional 
provisions  similar  to  the  one  in  our  constitution  are  recognized 
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by  tlic  liighost  judicial  tribunals  in  nearly  all  the  states  as 
iii;uu]att)ry  and  to  be  enforced  by  the  courts.  Further  discuss- 
in<z  tlie  reasons  for  these  constitutional  provisions  and  the 
evils  sought  to  be  remedied  thereby,  he  observes  as  follows:  "It 
niav  therefore  be  assumed  as  settled  that  the  purpose  of  these 
provisions  was:  1.  To  prevent  hodge-podge  or  'log-rolling'  leg- 
islation; 2.  To  prevent  surprise  or  fraud  upon  the  legislature 
by  means  of  provisions  in  bills  of  which  the  titles  gave  no  in- 
timation, and  which  might  therefore  be  overlooked  and  care- 
lessly and  unintentionally  adopted;  and  3.  To  fairly  apprise 
tlie  people,  through  such  publication  of  legislative  proceedings 
as  is  usually  made,  of  the  subjects  of  legislation  that  are  being 
considered,  in  order  that  they  may  have  opportunity  of  being 
heard  thereon,  by  petition  or  otherwise,  if  they  shall  so  desire" : 
Cooley's  Constitutional  Limitations,  6th  ed.,  pp.  171,  172. 

The  following  cases,  in  the  application  of  this  principle  as 
argued  in  the  opinions,  support  the  rule  that  the  title  of  an 
amending  act  is  insufficient  when  it  merely  refers  to  a  num- 
bered section  or  numbered  chapter,  without  further  '^'^'^  indi- 
cating its  subject:  Webster  v.  Powell,  36  Fla.  703,  18  South. 
441;  The  Borrowdale,  39  Fed.  376;  People  v.  Hills.  35  K  Y. 
449:  People  ex  rel.  Pocliester  v.  Briggs,  50  X.  Y.  553;  Tingue 
V.  Village  of  Port  Chester,  101  ¥.  Y.^294,  4  N.  E.  625;  Feible- 
man  v.  Stiite,  98  Ind.  516;  Wall  v.  Garrison,  11  Colo.  515,  19 
Pac.    469. 

In  the  cases  of  Webster  v.  Powell,  and  The  Borrowdale. 
supra.  Ilarland  v.  Territory,  above  mentioned,  is  cited  with 
approval.  Of  that  case,  Judge  Deady,  in  the  case  of  The  Bor- 
rowdale. says:  "Ilarland  v.  Washington  Territory,  3  Wash. 
Tor.  11 2.  13  Pac.  153.  is  a  case  directly  in  point.  It  was 
thtro  held  that  tlie  ^^ubjcx't'  of  the  act  was  not  expressed  in  such 
title,  and  that  tlu^  act  was.  tlicrefore,  void.  The  question 
is  tliorouglily  coii.-idrrcd  in  the  opinion  of  tlie  court,  and  the 
conclusion  maintained  by  argument  and  autliority  which  are 
unanswerable.'' 

In  People  v.  Hills.  35  X.  Y.  419,  the  title  in  question  re- 
ferred only  to  a  certain  nnmliered  chapter,  which  contained 
5iianv  sections.  The  learned  writer  of  the  0])inion  observed 
tV.ot.  "If  the  framer  of  t1ie  act  of  March  24,  1.S65,  had  entitled 
Tt  an  act  to  amend  section  290  of  cliapter  3S9  of  the  Laws 
of  1^51,  a  reader,  by  referring  to  that  section,  might  havt^ 
ohtaiiird  from  its  title  some  notion  of  what  the  snl)ject  matter 
of  ilie  act  related  to";  tlius  intimating  the  possibility  that  if 
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the  reference  had  been  made  to  a  distinct  section  the  holding 
might  have  been  otherwise.  But  in  the  later  opinion  of  Peo- 
ple V.  Briggs,  50  N.  Y.  553,  the  same  court  said:  "The  case 
of  People  V.  Hills,  35  N.  Y.  449,  is  entirely  unlike  this.  There, 
the  title  was  'An  act  to  amend  chapter  389  of  the  Laws  of 
1851.'  That  act  was  properly  held  invalid  because  no  sub- 
ject was  expressed  in  the  title.  The  learned  judge,  who  deliv- 
ered the  opinion  in  that  case,  •^^**  intimated  that  if  the  par- 
ticular section  in  tlie  act  proposed  to  he  amended  had  been  re- 
ferred to  in  the  title,  it  would  have  been  good;  but  I  doubt 
"whether  that  would  have  cured  the  defect.  The  constitution 
requires  that  the  subject  should  be  expressed.  That  title  ex- 
pressed no  subject,  but  only  contained  a  reference  where  the 
subject  might  be  found.  If  the  title  of  the  act  proposed  to  be 
amended  had  been  inserted,  it  would  have  been  free  from  the 
constitutional   objection." 

The  above  statement  that  such  a  title  contains  no  subject, 
but  only  a  reference  to  where  the  subject  may  be  found,  is 
approved  and  emphasized  in  Tingue  v.  Village  of  Port  Chester, 
101  X.  Y.  294,  4  N".  E.  625.  The  last  statement  in  the  above 
quotation,  that,  if  the  title  of  the  amending  act  had  contained 
the  title  of  the  act  proposed  to  be  amended,  it  would  have  been 
sufficient,  was  also  directly  held  in  State  v.  Algood,  87  Tenn. 
163,  10  S.  W.  310.  In  Feibloman  v.  State,  98  Tnd.  516,  the 
court  observed:  "If  a  section  in  the  revision  of  1881  may  be 
amended  by  simply  referring  to  it  by  number,  so  may  a  law 
of  any  session  of  the  legislature  be  amended  in  the  same  way 
by  a  title  like  this:  *An  act  to  amend  section  3  on  page  46 
of  the  Acts  of  1883.'  This  would  lead  to  looseness  and  un- 
certainty in  statutory  amendments,  which  it  was  the  main 
object  of  the  constitutional  provision  under  consideration  to 
prevent." 

We  are  not  unmindful  that  every  reasonable  presumption 
not  in  conflict  with  constitutional  requirement  sliould  bo  in- 
dulged in  favor  of  the  validity  of  a  legislative  act.  Courts 
always  hesitate  to  declare  a  solemn  act  of  a  legislature  void. 
But  the  judicial  department  is  constituted  one  of  the  co-ordi- 
nate branches  of  tlie  government.  Its  duties  are  clearly  de- 
fined, and  should  be  fearlessly  dij:ehargod.  For  tlio  foroiroing 
reasons  the  act  must  be  held  unconstitutional  and  void.  There 
being,  therefore,  no  authority  for  '*'"*  an  appeal  from  an  order 
adjudicating  an  appropriation  to  be  of  public  use  and  order- 
ing a  jury  to  be  impaneled  to  ascertain  the  damages,  it  follows 


y-10  Ameeican  State  Reports,  Vol.  92.  [Wash. 

fliat  there  exists  here  no  reason  why  the  superior  court  shall 
not  forthwith  proceed  to  cause  a  jury  to  be  impaneled  to  de- 
termine and  assess  the  amount  of  damages. 
Let  tlie  writ  issue. 

Eoavis,  C.  J.,  and  Anders,  Mount,  Fullerton,  Dunbar  and 
White,   JJ.,   concur. 

The  Titles  of  Statutes  are  considered,  with  reference  to  their  suffi- 
ciency under  the  constitutional  requirements,  in  the  monographic 
notes  to  Crookston  v.  County  Commrs.,  79  Am.  St.  Kep.  456-486;  Bobel 
V.  People,  64  Am.  St.  Rep.  70-107.  And  the  titles  of  amendatory  acts 
particularly  are  considered  in  the  monographic  note  to  Lewis  v. 
Ijunne,  86  Am.  St.  Rep.  267-279;  and  the  recent  cases  of  State  v. 
Davis,  130  Ala.  148,  89  Am.  St.  Rep.  23,  30  South.  344;  Copeland  v. 
Pirie,  26  Wash.  481,  90  Am.  St.  Eep.  769,  67  Pac.  227. 


NORTHERN  PACIFIC  RAILWAY  COMPANY  v.  HASSE. 

[28  Wash.  353,  68  Pac.  882.] 

PEESCEIPTIVD  TITLE  as  Against  Eailroad  Eight  of  Way.— 

A  statute  of  limitations  may  create,  through  adverse  possession,  pre- 
scriptive title  to  lands  granted  by  Congress  for  a  right  of  way  for 
the  construction  of  a  railroad,  especially  if  such  statute  of  limita- 
tions declares  that  the  limitations  therein  prescribed  apply  to  ac- 
tions brought  in  the  name  of  the  state,  or  any  county,  or  other  public 
corporation  therein,  or  for  its  benefit,  in  the  same  manner  as  to  ac- 
tions by  private  parties,      (pp.  842,  843.) 

Pruyn  &  Slemmons,  for  the  appellants. 

B.  S.  Grosecup  and  A.  G,  Avery,  for  the  respondent. 

^^  REAVIS,  C.  J.  Action  in  ejectment  by  the  Northern 
Pacific  Railway  Company,  plaintiff,  against  Hasse  and  wife, 
defendants.  The  complaint  is  in  the  ordinary  form,  and  al- 
leges the  grant  of  a  right  of  way  of  four  hundred  feet,  under 
the  act  of  Congress  of  July  2,  1864  (13  Stats,  at  Large  365)  ; 
that  the  defendants  are  in  possession  of  portions  of  such 
riglit  of  way  on  each  side  of  the  constructed  railway  line, 
whicli  have  not  been  u^sod  by  the  company  heretofore  for  its 
right  of  way,  and  that  such  possassion  is  wrongful.  The  an- 
swer alleged  title  in  the  defendants  by  adverse  possession.  At 
the  trial  of  the  clause  the  facts  were  undisputed,  and,  in  sub- 
stance.  as  follows:  That  defendants  settled  upon  the  premises 
on  ilay  27,  1883,  under  a  homestead  application,  made   final 
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proof  in  tlic  year  1888,  and  rfccivod  a  patent  therefor  on 
the  twenty-seventli  day  of  Septeniher,  1SS9;  that  prior  to  the 
year  188G  defendants  had  constructed  substantial  improve- 
ments, includinp^  their  dwelling-house,  and  a  sulistantial  por- 
tion of  the  tract  was  inclosed  and  cultivated;  that  in  tb.e  yo^ir 
188G  the  plaintiff's  predecessor,  the  Northern  Pacific  Riilroad 
roinpany,  constructed  its  line  of  road  through  the  premisfs: 
that  at  the  time  of  the  entrv  of  the  company  upon  said  pri'iu- 
ises  for  construction  of  its  lino  of  road  it  broke  the  inclosnre 
of  appellants,  and  entered  upon  cultivated  land,  during  the 
temporary  absence  of  defendants ;  that  thereafter  it  erected 
crossings  joining  the  exterior  fences  of  appellants  as  the  line 
ran  through,  and  has  since  maintained  such  crossings;  that 
appellants  have  maintained  their  complete  inclosure  of  the 
premises,  and  farmed  and  cultivated  all  the  land  np  to  the  con- 
structed line,  which  has  ditches  ^*'*^  upon  each  side  of  the 
track,  until  the  commencement  of  this  action  in  June.  1000; 
that  defendants  have  paid  the  taxes  on  the  entire  premises  with- 
out any  deduction  for  right  of  way  ever  since  final  proof  was 
made;  and  it  is  also  shown  that  the  railway  company  has  paid 
taxes  on  its  entire  right  of  way.  Upon  these  facts,  the  supe- 
rior court  withdrew  the  cause  from  the  jury,  and  d(>termined. 
as  a  matter  of  law,  that  judgment  must  go  for  plaintiff.  From 
such  judgment  in  favor  of  plaintiff,  defendants  liave  appealed. 

The  error  assigned  is  in  entering  judgment  for  defendants. 
It  is  urged  by  counsel  for  defendants  that  the  plea  of  the 
statute  of  limitations  should  have  been  sustained,  and  this  i:». 
the  vital  question  in  the  controversy.  It  will  be  observed  that 
defendants,  in  1886,  at  the  time  the  entry  of  the  plaintiff 
was  made  upon  the  right  of  way  through  the  premises,  were 
in  actual  possession  under  a  homestead  application,  with  an 
inclosure  and  improvements.  The  manner  in  which  plaintift's 
predecessor  entered  was  technically  forcible.  The  fencing  and 
improvements  certainly  belonged  to  the  dcfendant-s.  In  Flint 
etc.  Ry.  Co.  v.  Gordon,  41  Mich.  420,  2  N.  W.  648,  the  court 
declared:  "The  improvements  on  the  land  are  certainly  liis 
own,  and  if  these  or  any  portion  thereof  are  appropriated,  he 
is  entitled  to  compensation." 

But  the  facts  show  that  the  company  actually  entered  upon 
and  has  occupied  only  so  much  of  the  right  of  way  as  is  in 
actual  use  for  the  operation  of  its  line.  The  defendants  have 
occupied  and  been  in  the  open  possession  under  a  claim  of  right 
of  the  area  of  land  now  in  controversy  since  1883,  and  for  over 
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t<'ii  years  had  a  patent  conveying  title  without  reservation. 
The  position  assuineil  by  counsel  for  plaintiff  is  that  the  stat- 
ute of  limitations  *"'*  does  not  run  against  the  right  of  way 
granted  to  plaintiff.  Under  this  proposition  the  authorities 
do  not  seem  to  a.gree  very  well.  Among  those  supporting  the 
contention  of  plaintiff,  as  fairly  illustrating  its  position,  may 
he  mentioned:  Union  Pacific  Ry.  Co.  v.  Kindred,  43  Kan. 
134.  23  Pac.  112;  Slocumb  v.  Chicago  etc.  Co.,  57  Iowa,  675, 
11  X.  W.  611;  Eailway  Co.  v.  Telford,  89  Tenn.  293,  14  S. 
W.  776;  Noll  v.  Dubuque  etc.  E.  E.  Co.,  32  Iowa,  66;  South- 
ern Pac.  Co.  V.  Hyatt,  132  Cal.  240,  64  Pac.  272.  And  it 
is  insisted  that  the  case  of  Northern  Counties  Investment 
Trust  V.  Enyard,  24  Wash.  366,  64  Pac.  516,  determined  by 
this  court,  is  decisive  in  favor  of  plaintiff.  It  is  true  that 
the  expressions  in  the  latter  case  give  much  force  and  color 
to  the  argument.  We  think,  upon  further  review  and  consid- 
eration of  the  question,  that  the  court  went  too  far  in  its  ac- 
quiescence in  the  reasoning  of  some  of  the  authorities  before 
it  at  the  time.  In  that  case  it  was  said,  upon  the  facts  found 
by  the  trial  court :  "The  uses  for  the  right  of  way  in  connec- 
tion with  the  operation  of  the  railroad  may  be  many.  It  may 
require  a  use  for  additional  stations  or  side  tracks.  The  com- 
pany must  so  use  its  right  of  way  as  to  reasonably  prevent  the 
eommtmication  of  fires  in  the  operation  of  its  engines.  ^lanv 
of  tliese  uses,  it  will  be  observed,  need  not  necessarily  be  made 
i)v  the  company  when  its  line  is  first  constructed.  They  must 
m11  be  regarded,  however,  as  in  contemplation  of  the  grant 
of  tlie  right  of  way.  The  clearing,  cultivation,  and  fencing 
of  a  ]iortion  of  the  riglit  of  way  not  in  use  at  the  time  would 
not  seem  to  be  inconsistent  with  the  continuing  rights  of  tlie 
company.  We  do  not  think  the  acts  of  possession  of  appel- 
lant's grantors  were  such  a?  to  notify  the  company  of  an  ad- 
verse claim  to  the  strip  of  land  in  controversy.  Such  occu- 
pancv  and  use  by  appellant  may  be  regarded  as  permissive. 
.-{.'.7  -^Yp  think  upon  this  ground  alone  appellant  has  failed  to 
show  sufTicient  title  to  maintain  its  action.  Arriving  at  this 
conclusion,  it  is  not  necessary  to  discuss  some  other  important 
objections  argued  by  counsel  for  respondents." 

]')Ut  the  facts  in  the  case  differ  somewhat  from  those  now 
under  consideration.  There  the  owners  of  the  land  granted 
four  hundred  feet  of  right  of  way  to  the  Northern  Pacific  Rail- 
road Company.  The  company  thereafter  located  its  line  of 
road  across  the  premises,  and  continued  to  operate  the  same. 
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Tlius  the  entry  in  tliat  casi!  was  by  tlie  consent  of  the  grantor 
and  it  was  observed :  "It  would  seem,  at  any  rate,  to  require 
some  act  upon  the  part  of  the  owner  of  tlie  ser\'ient  estate 
which  actually  prevents  the  use  of  the  right  of  way  when  re- 
quired for  the  purposes  of  the  railroad  company,  to  give  notice 
of  adverse  claim  of  right/' 

In  the  present  case  the  attitude  of  tlie  parties  has  been  hos- 
tile from  the  inception  of  the  right.  But  we  do  not  think, 
upon  principle,  and  what  we  now  regard  as  the  better  author- 
ity, that  the  right  of  way  of  a  railroad  company  is  excepted 
from  the  running  of  the  statute  of  limitations  in  this  state. 
The  s'ame  contention  was  made  in  the  case  of  Northern  Pacific 
Ey.  Co.  V.  Ely,  25  Wash.  384,  87  Am.  St.  Rep.  766,  65  Pac. 
555.  It  was  there  observed :  "It  is  the  contention  of  the  ap- 
pellant that  the  statute  does  not  run  against  it,  for  the  reason 
that  the  right  of  way  is  granted  in  the  interest  of  the  public, 
and  that  it  would  be  against  public  policy  to  allow  the  com- 
pany to  alienate  its  right  of  way,  thereby  depriving  it  of  the 
power  to  carry  on  the  business  in  aid  of  which  the  franchise 
was  granted,  and  that  it  must  necessarily  follow  that,  if  the 
company  could  not  alienate  its  lands,  public  policy  would 
equally  prevent  an  alienation  through  process  of  law;  that 
the  statute  of  limitations  presupposes  a  grant  by  the  true 
owner;  and  the  appellant's  predecessor  *""*  having  been  the 
true  owner,  and  the  title  to  the  land  having  been  acquired  by 
the  defendants  subsequent  to  the  acquiring  of  title  by  the  ap- 
pellant, that  no  grant  by  the  true  owner  had  ever  been  made, 
and  consequently  that  the  statute  of  limitations  did  not  apply. 
Tlie  statute  of  limitations,  we  think,  is  not  based  upon  such 
a  thought,  but  is  purely  and  essontinllv  a  statute  of  n^pose, 
in  iho  interest  of  the  stability  of  titles  and  of  good  morals.  One 
holding  land  adversely  to  the  rights  of  another  can  be  devested 
onlv  by  the  action  of  the  other,  even  with  a  better  right,  with- 
in the  time  prescribed  by  the  statute  of  limitations;  and  this 
is  true,  even  though  he  may  have  originally  entered  under  a 
void  grant  or  sale.  But  his  claim  ripens  into  a  perfect  title 
and  becomes  absolute,  if  such  possession  is  not  disturbed  with- 
in the  time  prescribed.  As  is  said  by  3  Washburn  on  Keal 
Property,  fifth  edition,  page  176:  'The  operation  of  the  stat- 
ute takes  away  the  title  of  the  real  owner,  and  transfers  it, 
not  in  form,  indeed,  but  in  legal  efftx-t,  to  the  adverse  occu- 
pant. In  other  words,  the  statute  of  limitations  gives  a  per- 
fect  title.     The    doctrine   is    stated   thus   strongly,   because   it 
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seems  to  be  the  result  of  modern  decisions,  although  it  was 
once  held  that  the  effect  of  the  statute  was  merely  to  take 
away  the  remedy,  and  did  not  bind  the  estate,  or  transfer  the 
title/  That  the  statute  of  limitations  is  a  statute  of  repo-o 
has  been  decided  by  all  modern  authority,  including  many 
decisions  from  this  court:  See  Wickham  v.  Sprague,  18  W;i.-li. 
46G,  51  Pac.  1055."  See,  aJso,  Illinois  Central  1\.  Vx.  Co. 
V.  O'Connor,  154  111.  533,  39  N.  E.  563;  Matthews  v.  Lake 
Shore  etc.  Ry.  Co.,  110  Mich.  170,  64  Am.  St.  Rep.  336,  67 
N.  W.  1111;  Gregory  v.  Knight,  50  Mich.  61,  14  >T.  W.  :<hV 
Coleman  v.  Flint  etc.  R.  R.  Co.,  64  Mich.  160,  31  !^.  W.  47; 
Big  Rapids  v.  Comstock,  65  Mich.  78,  31  N.  W.  811  ;  Donahue 
V.  ^Illinois  Central  R.  R.  Co.,  165  111.  640,  46  N.  E.  71  1  ; 
Illinois  Central  R.  R.  Co.  v.  Houghton,  126  111.  233,  9  Am. 
St.  Rep.  581,  18  N.  E.  301.  The  statute  for  the  rocnxorv 
^*°**  of  real  property  or  the  possession  thereof  is  section  4797 
of  Ballinger's  Code,  as  follows :  "The  period  prescribed  in  tlie 
preceding  section  for  the  commencement  of  actions  shall  be 
as  follows:  Witliin  ten  years — 1.  Actions  for  the  rceoverv  of 
real  property,  or  for  the  recovery  of  the  possession  thereof; 
and  no  action  shall  be  maintained  for  such  recovery  unless  it 
appear  that  the  plaintiff,  his  ancestor,  predecessor,  or  grantor, 
was  seised  or  possessed  of  the  premises  in  question  within  ten 
years  before  the  commencement  of  the  action." 

Section  4807  of  Ballinger's  Code,  is  as  follows:  "The  limita- 
tions prescribed  in  this  chapter  shall  apply  to  actions  brouglit 
in  the  name  of  the  state,  or  any  county  or  other  public  cor- 
poration therein,  or  for  its  benefit,  in  the  same  manner  as  to 
actions  by  private  parties.  An  action  shall  be  deemed  com- 
menced when  the  complaint  is  filed." 

It  may  be  clearly  observed  that  under  this  statute  there  is 
no  exception  in  favor  of  the  state  or  public  rights  saving  tli'-m 
from  the  application  of  the  statute. 

The  judgment  is  reversed,  with  direction  to  the  superior  cov.vt 
to  enter  judgment  in  favor  of  appellants  dismissing  the  action. 

Wliite,  Fullerton,  Hadley,  Anders,  ^Mount,  and  Dunbar,  ,1.1., 
concur. 


The  Principal  Case,  while  representing  the  opinion  of  a  majority  of 
the  state  courts  upon  the  subject  discussed  (see  the  monographic  note 
to  Northern  Pac.  Ry.  Co.  v.  Ely,  87  Am.  St.  Kep.  780-782),  can  no 
longer  be  regarded  as  controlling,  where  the  question  arises  iiiiiier  'i 
grant  of  a  right  of  way  for  a  railway  made  by   the   United   States. 


April,  1902.]     Northern  Pacific  Ry.  Co.  v.  Hasse.        845 

This  was  determined  by  the  supreme  court  of  the  United  States  in 
I^'orthern  Pac.  Ry.  Co.  v.  Townsend,  23  Sup.  Ct.  Kep.  671,  reversing  the 
judgment  of  the  supreme  court  of  Minnesota  in  the  same  case,  re- 
lortod  in  84  Minn.  152,  87  Am.  St.  Kep.  342,  86  N.  W.  1007. 

Mr.  Justice  White,  after  making  a  statement  of  the  case,  deliv- 
ered the  opinion  of  the  national  court  as  follows: 

"At  the  outset,  we  premise  that,  as  the  grant  of  the  right  of  way, 
the  filing  of  the  map  of  definite  location,  and  the  coustruclion  of  the 
riiilroad  within  the  quarter  section  in  question  preceded  the  filing  of 
the  homestead  entries  on  such  section,  the  land  forming  the  right  of 
way  therein  was  taken  out  of  the  category  of  public  lands  subject  to 
pre-emption  and  sale,  and  the  land  department  was  therefore  without 
authority  to  convey  rights  therein.  It  follows  that  the  homesteaders 
acquired  no  interest  in  the  land  within  the  right  of  way  because  of 
the  fact  that  the  grant  to  them  was  of  the  full  legal  subdivisions. 

"Conceding  the  adverse  possession  and  its  efficacy  under  the  state 
law  as  against  the  railroad  right  of  way  to  be  as  found  by  the  state 
court,  the  sole  question  which  arises,  then,  for  decision  is  whether, 
in  view  of  the  provisions  of  the  act  of  Congress  to  which  we  have  re- 
ferred, an  asserted  title  by  adverse  possession  can  be  made  efficacious 
as  respects  the  property  in  controversy.  And  depending,  as  this  ques- 
tion does,  upon  the  nature  and  eflfect  of  the  acts  of  Congress,  its  solu- 
tion necessarily  involves  a  federal  question. 

"In  determining  whether  an  individual,  for  private  purposes,  may, 
b^  adverse  possession,  under  a  state  statute  of  limitations,  acquire  title 
10  a  portion  of  the  right  of  way  granted  by  the  United  States  for  the 
u;e  of  this  railroad,  we  must  be  guided  by  the  doctrine  enunciated  in 
Packer  v.  Bird,  137  U.  S.  661,  669,  11  Sup.  Ct.  Kep.  210,  and  approv- 
ingly referred  to  in  Shively  v.  Bowlby,  152  U.  S,  1,  44,  14  Sup.  Ct. 
hV-p.  548,  5G4,  viz.:  'The  courts  of  the  United  States  will  construe 
the  grants  of  the  general  government  without  reference  to  the  rules 
of  construction  adopted  by  the  states  for  their  grants;  but  whatever 
incidents  or  rights  attach  to  the  ownership  of  property  conveyed  by 
t>ic  government  will  be  determined  by  the  states,  subject  to  the  condi- 
tion that  their  rules  do  not  impair  the  efficacy  of  the  grants  or  the 
use  and  enjoyment  of  the  property  by  the  grantee.'  Following  lio- 
cisions  of  this  court  construing  grants  of  rights  of  way  similar  in 
tenor  to  the  grant  now  being  considered  (Now  Mexico  v.  United 
States  Trust  Co.,  172  U.  S.  171,  181,  19  Sup.  Ct.  Kep.  12S;  St.  Joseph 
etc.  R.  Co.  v.  Baldwin,  103  U.  S.  426),  it  must  be  held  that  the  tee 
passed  by  the  grant  made  in  section  2  of  the  act  of  .Inly  2,  1S()4. 
l-!iiT.  although  there  was  a  present  grant,  it  was  yet  blilijfft  to  con.li- 
tions  expressly  stated  in  the  act,  and  also  (to  quote  the  laiii:u.i;.'e  of 
the  Baldwin  case)  'to  those  nece>s;irily  implied,  sueh  a.-i  that  the  road 
shall  be  ...  .  used  for  the  purposes  designed.'  Maiiileslly,  the  lau.l 
forming  the  right  of  way  was  not  granted  with  tiie  intent  that  it 
might  be  absolutely  disposed  of  at  the  volition  of  the  company.     On 
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the  contrary,  the  grant  was  explicitly  stated  to  be  for  a  designated 
purpose— one  which  negatived  the  existence  of  the  power  to  voluntarily 
alienate  the  right  of  way  or  any  portion  thereof.  The  substantial 
consideration  inducing  the  grant  was  the  perpetual  use  of  the  laud 
for  the  legitimate  purposes  of  the  railroad,  just  as  though  the  land  had 
been  conveyed  in  terms  to  have  and  to  hold  the  same  so  long  as  it 
was  used  for  the  railroad  right  of  way.  In  effect,  the  grant  was  of 
a  limited  fee,  made  on  an  implied  condition  of  reverter  in  the  event 
that  the  company  ceased  to  use  or  retain  the  land  for  the  purpose 
for  which  it  was  granted.  This  being  the  nature  of  the  title  to  the 
land  granted  for  the  special  purpose  named,  it  is  evident  that,  to 
give  stich  eflieacy  to  a  statute  of  limitations  of  a  state  as  would 
operate  to  confer  a  permanent  right  of  possession  to  any  portion 
thereof,  upon  an  individual  for  his  private  use,  would  be  to  allow 
that  to  be  done  by  indirection  which  could  not  be  done  directly;  for, 
as  said  in  Grand  Trunk  R.  Co.  v.  Richardson,  91  U.  S,  454,  468,  'a 
railroad  company  ....  is  not  at  liberty  to  alienate  any  part  of  it 
so  aa  to  interfere  with  the  full  exercise  of  the  franchises  grante<l. ' 
Nor  can  it  be  rightfully  contended  that  the  portion  of  the  right  of 
way  appropriated  was  not  necessary  for  the  execution  of  the  powers 
conferred  by  Congress,  for,  as  said  in  Northern  Pac.  R.  Co.  v.  Smith, 
J71  U.  S.  261,  275,  18  Sup.  Ct.  Rep.  794,  799,  speaking  of  the  very 
grant  under  consideration:  'By  granting  a  right  of  way  four  hun- 
dred feet  in  width,  Congress  must  be  understood  to  have  conclusively 
determined  that  a  strip  of  that  width  was  necessary  for  a  public  work 
of  such  importance.'  Neither  courts  nor  juries,  therefore,  nor  tlie 
general  public,  may  be  permitted  to  conjecture  that  a  portion  of 
Buch  right  of  way  is  no  longer  needed  for  the  use  of  the  railroad,  and 
title  to  it  has  vested  in  whomsoever  chooses  to  occupy  the  same. 
The  whole  of  the  granted  right  of  way  must  be  presumed  to  be  neces- 
sary for  the  purposes  of  the  railroad,  as  against  a  claim  by  an  indiv- 
idual  of   an   exclusive  right   of  possession   for   private  purposes. 

"To  repeat,  the  right  of  way  was  given  in  order  that  the  obliga- 
tions to  the  United  States,  assumed  in  the  acceptance  of  the  act, 
might  be  performed.  Congress  having  plainly  manifested  its  inten- 
tion that  the  title  to,  and  possession  of,  the  right  of  way  should 
continue  in  the  original  grantee,  its  successors  and  assigns,  so  long 
as  the  railroad  was  maintained,  the  possession  by  individuals  of  por- 
tions of  the  right  of  way  cannot  be  treated  without  overthrowing 
the  act  of  Congress,  as  forming  the  basis  of  an  adverse  possession 
which  may  ripen  into  a  title  good  as  against  the  railroad  company. 
"Of  course,  nothing  that  haa  been  said  in  any  wise  imports  that  :i 
right  of  way  granted  through  the  public  domain  within  a  state  is  not 
amenable  to  the  police  power  of  the  state.'  Congress  must  have 
assumed  when  making  this  grant,  for  instance,  that,  in  the  natural 
order  of  events,  as  settlements  were  made  along  the  Hno  of  the  rail- 
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road,  crossings  of  the  right  of  way  would  become  neceaaary,  and  that 
other  limitations  in  favor  of  the  general  public  upon  an  exclubive 
right  of  occupancy  by  the  railroad  of  its  right  of  way  might  be  justly 
imposed.  But  such  limitations  are  in  no  sense  analogous  to  claim  of 
adverse  ownership   for  private  use. 

"As  our  construction  of  the  act  of  Congress  determines  the  ques- 
tion presented  for  decision,  it  becomes  unnecessary  to  review  the 
cases  which  have  been  called  to  our  attention  supporting,  on  the  one 
hand,  or  denying,  on  the  other,  the  broad  contention  that  title  by 
adverse  possession,  under  state  statutes  of  limitation,  may  be  ac- 
quired by  individuals  to  land  within  the  right  of  way  of  a  railroaii. 
Kone  of  the  cases  .idverted  to  as  holding  the  aflirmative  of  the  propo- 
sition even  suggest  that  the  rule  would  be  applicable  where  its  eu 
forcement  would  conflict  with  the  powers  and  duties  imposed  by  law 
on  a  railroad  corporation  in  a  given  case.  As  here,  we  find  that  tlio 
nature  of  the  duties  imposed  by  Congress  upon  the  railroad  company 
and  the  character  of  the  title  conferred  by  Congress  in  giving  the 
right  of  way  through  the  public  domain  are  inconsistent  with  the 
power  in  an  individual  to  acquire,  for  private  purposes,  by  limitation, 
a  portion  of  the  right  of  way  granted  by  Congress,  the  cases  in  que."- 
tion   are    inapposite. 

"The  judgment  of  the  supremo  court  of  Minnesota  must  be  re- 
versed, and  the  case  remanded  to  that  court  for  further  proceedings 
not  inconsistent  with  this  opinion.     And  it  is  so  ordered. 

"Mr.  Justice  Harlan  and  Mr.  Justice  Brown    dissent.'* 


SEOUFE  V.  MORAN  BROS.  COMPANY. 

[28  Wash.  381,  68  Pac.  896.] 

TEMPORAEY  VICE-PEINCIPAL— Who  is.— If,  in  the  prose- 
cution of  work,  it  is  necessary  to  priss  signals  to  the  work- 
men, on  the  correct  transmission  of  which  their  safety  may  depend, 
and  the  foreman  selects  one  of  their  number  to  pass  such  si^'- 
nals,  which  he  incorrectly  does,  he  is  performing  a  duty  imposed  ol 
the  principal,  and  must  bo  regarded  not  as  a  fellow-servant  of  :i 
workman  injured  by  his  negligence,  but  as  a  vice-principal  for  whoso 
negligence  the  employer  is  answerable  to  the  workman  injured.  {\>. 
858.) 

MASTER  AND  SERVANT— Performance  by  Servant  of  Duties 
of  Principal. — A  fellow-servant,  in  performing  the  duties  of  the 
master,  by  his  direction,  becomes  the  agent  of  the  master  in  the 
performance  of  those  particular  duties,  and,  for  the  time  being,  ceases 
to  be  in  the  common  employment,     (p.  858.) 

MASTER— Liability  to  One  Servant  for  the  Negligence  of 
Another.— A  master  is  ILible  to   one  seorvant   for   injuries  caused   by 
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another  if  they  result  from  the  omission  of  some  duty  of  the  master 
which  he  haa  confided  to  the  inferior  employ^  and  the  duty  of  tha 
master  is  personal  and  cannot  be  delegated,     (p.  858.) 

MASTEE  AND  SERVANT— Dual  Relations  of  Servants  to  One 
Another. — Parties  working  together  aS  fellow-servants  may  be  fellow- 
servants  as  to  some  part  of  the  employment  and  principal  or  master 
with  regard  to  some  other  part.'     (p.  858.) 

JURY  TRIAL— Construing  Instructions  as  a  Whole.— If  an 
instruction  does  not  fully  or  correctly  state  the  law,  the  losing  party 
ig  not  entitled  to  a  reversal,  or  to  a  new  trial,  if  it  was  given  in  con 
nection  with  other  instructions;  and,  construing  the  whole,  there  is 
no  doubt  that  the  jury  was  correctly  and  fully  instructed,      (p.  861.) 

MASTER  AND  SERVANT— Care  to  be  Exercised  in  Furnish- 
ing Appliances  and  Servants.— It  is  the  duty  of  the  master  to  furnish 
reasonably  suitable  and  Sufficient  machinery,  appliances,  and  Ser- 
vants, and  this  duty  is  discharged  when  he  exercises  ordinary  and 
reasonable  care  in  so  doing,     (p.  861.) 

JURY  TRIAL,— An  Instruction  Must  Always  be  Construed  in 
the  light  of  the  evidence  in  the  particular  case,  and,  if  applicable  to 
the  evidence  in  that  case,  it  will  not  be  held  erroneous,  though  con- 
ditions may  be  conceived  where  it  would  not  be  a  correct  statement 
of  the  law.     (p.  861.) 

MASTER  AND  SERVANT.— If  the  Negligence  of  a  Fellow- 
servant  is  Combined  with  that  of  the  Master,  and  this  combined  neg- 
ligence causes  injurv  to  another  servant,  the  master  is  liable,  (pp. 
861,  862.) 

NEGLIGENCE— Circumstantial  Evidence  of.— Though  the  evi- 
dence does  not  show  directly  and  positively  that  an  accident 
rpsnlting  in  personal  injury  and  death  was  due  to  a  rope  with  a 
knot  on  it,  and  to  the  fouling  of  this  knot  with  certain  appliances, 
yet  if  this  result  may  be  reasonably  inferred,  and  if  the  use  of  the 
rope  with  such  knot  was,  under  the  circumstances,  negligent,  the 
court  is  warranted  in  submitting  the  case  to  the  jury,  and  the  jury  in 
returning  a  verdict  affirming  the  negligence,     (p.  863.) 

Preston,  Carr  &  Gilman,  for  the  appellant. 

Ballinger,  Ronald  &  Battle,  for  the  respondents. 

ssa  WHITE,  J.  This  is  an  appeal  from  a  judgment  ren- 
dered by  the  superior  court  of  King  county  on  the  verdict  of 
a  jury  in  favor  of  the  respondents  and  against  the  appellant 
a«;j  fQj.  ^j^g  g^jj^  Qf  gj^  thousand  five  hundred  dollars  and 
eopfs.  The  action  is  by  the  minor  children  of  one  Henry  C. 
Sroufe,  deceased,  to  recover  damages  for  the  death  of  their 
father,  occasioned  ])y  accidental  injuries  received  while  in  the 
employ  of  the  appellant  as  a  ship  carpenter.  Omitting  formal 
allegations,  the  material  allegations  of  the  complaint  are,  in 
substance,  that  while  so  employed  as  a  ship  carpenter  the  said 
Henry  C.  Sroufe  was  directed  by  the  vice-principal  of  th.e  de- 
fendant, the  shipyard  foreman,  to  go  upon  a  high  ^cafPolding 
which  the  defendant  had  erected  on  said  yard,  and  surround- 
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:n,!Z  a  vessel  in  course  of  construction,  and  thcro  assist  in  put- 
tiiiir  in  place  the  cant  timbers  which  the  defendant  was  about 
to  atiL'iiipt  to  raise;  that  said  cant  frames  or  timbers  were 
heavy  noodon  frames,  or  sliip  ribs,  which  were  required  to  be 
adjusted  to  the  keel  of  said  vessel  and  a  supporting  harping 
near  the  top  of  said  cant;  that,  to  so  adjust  the  cant,  it  was 
necessary  first  to  hoist  it,  and  then  lower  it  ^aduallv  to  a 
proper  place  of  adjustment,  and  for  the  purpose  of  hoisting 
and  lowering  it  in  place,  so  that  it  could  be  adjusted  and  fast- 
ened, defendant  provided  an  eno^ne  located  near  the  stem  of 
the  vessel,  and  also  blocks  with  tackle  and  rope  runninor  to  a 
temporary  derrick  or  gin  pole  situated  near  the  cant,  wliich 
was  at  the  stern  of  the  vessel,  which  rope  was  fastened  to  the 
cant,  and  also  provided  jackscrews,  resting  upon  blocks  laid 
on  cross-timbers  or  spales  for  use  underneath,  or  at  the  lower 
end  of  the  cant;  that  it  was  the  duty  of  Henry  C.  Sroufe,  un- 
der directions  to  him  from  the  yard  foreman,  to  stand  and 
remain  upon  the  scaffolding  aforesaid  (it  being  about  thirty 
feet  in  height)  while  the  cant  was  being  hoisted  and  lowered, 
to  assist  in  the  work,  and  keep  the  cant  in  place  until  it  could 
be  fastened;  that  in  attempting  to  hoist  and  adjust  the  first 
cant,  which  was  a  very  heavy  •^***  one.  and  to  fasten  same  near 
the  stem  of  the  vessel,  it  had  been  hoisted  into  the  air,  and 
was  hanging  suspended  by  means  of  the  ropes  fastened  as  afore- 
said, and  on  a  jackscrew  resting  on  planks  laid  across  the 
spales  beneath  the  lower  end.  and  while  the  same  was  thua 
suspended  and  hanging  and  being  lowered  to  its  proper  place, 
and  while  Henry  C.  Sroufe  was  on  said  scaffolding,  and  in 
the  performance  of  his  duties,  and  under  the  direction  of  the 
foreman  aforesaid,  and  in  the  exercise  of  due  and  proper  care. 
and  without  any  negligence  whatever  on  the  part  of  said 
Henry  C.  Sroufe,  the  rope  and  said  tackle  slipped  or  gave  way, 
and  the  spales  and  cross-planks  and  the  jackscrews  sprung  or 
gave  way,  whereby  and  by  reason  thereof  the  heavy  cant  fell 
against  the  staging  upon  which  Henry  C.  Sroufe  was  stand- 
ing, with  such  rapidity  and  violence  that  it  knocked  the  same 
down,  and  precipitated  the  deceased  some  thirty  foet  to  the 
deck  below,  with  such  force  that  he  was  fatallv  injurcxi,  and 
from  such  injuries,  and  as  a  result  thereof,  shortly  thereafter 
died ;  that  the  falling  of  the  cant,  and  the  consequent  killing 
of  the  deceased,  were  on  account  of  the  negligence  of  the  de- 
fendant and  its  foreman,  in  that  the  foreman  failed  and  neg- 
lected to  provide  and  furnish  the  deceased  with  a  safe  place 
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ill  which  to  work  or  to  discharge  his  ilulios,  and  faik'd  and 
neglected   to   provide   suitable,   })rop('r,   suflicient,   adequate,   or 
serviceable  ropes,  tackle,  instrumentalitic?.  and  appliances,  and 
to  adjust  or  arrange  the  same  in  a  suitalile,  proper,  and  safe 
manner,  so  that  the  same  would  work  properly  and  safely,  and 
failed  and  neglected  to  properly  strengthen  or  to  provide  suit- 
able spales,  timbers,  or  staging  underneath  the  jackscrews  for 
the   raising,  catching,  holding,  or  bearing  of  the  weight  nec- 
essary to  rest  upon  the  jackscrews  in  the  process  of  lowering 
the  cant,   and  said  foreman  employed  by  the  defendant   was 
negligent  and  careless  in  constructing,  arranging,  ^""*  manag- 
ing,   and   operating   the    ropes,    tackle,    instrumentalities,    and 
appliances  as  aforesaid,  and  the  defective,  unsuitable,  and  in- 
adequate apparatus,  and  the  negligent  and  careless  manage- 
ment and  operation  thereof,  and  the  manner  of  attaching  and 
adjusting  the  same,  as  provided,   furnished,   and  operated   by 
the  defendant  and  its  foreman,  rendered  the  same  inadequate, 
unsuitable,  unsafe,  and  dangerous,  and  rendered  the  place  pro- 
vided for  deceased  in  which  to  work  a  dangerous  and  unsafe 
place  to  work,  all  of  which  facts  were  known  to   defendant 
and  its  foreman,  and  were  unknown  to  deceased  at  the  time 
of  the  accident  or  at  all;   that  said  accident  occurred   while 
the  deceased  was  in  the  discharge  of  his  duties  under  the  di- 
rection of  the  foreman  of  said  defendant,  and  while  the  de- 
ceased was  in  the  exercise  of  due  and  proper  care,  and  without 
negligence  or  notice  of  any    of    the    things    heretofore    men- 
tioned, and  was  owing  wholly  and  solely  to  the  failure  and 
negligence  of  the  defendant  and  its  foreman  as  above  alleged. 
The  following  are  the  facts  surrounding  the  accident: 
Among  other  branches  of  industry,  the  appellant  conducts 
a   shipyard,   in   which  wooden  ships   are  built.     On   the   29th 
of  May,  1900,  appellant  had  on  its  ways,  in  process  of  con- 
struction,   the    barkentine    "Minnie    E.    Caine."     Appellant's 
shipyard  and  the  construction  of  the  ship  were  in  charge  of 
a  shipyard  foreman,  one  George  E.   E.   Monk,   who  had   full 
direction  and  control  of  the  men  working  upon  this  vessel.     It 
was  on  this  day,  and  while  working  on  this  vessel,  that  Ilonrv 
C.   Sroufe  received  the  injuries  from  which  he  died.     At  the 
time  of  the  accident  the  shipyard  crew  was  composed  of  said 
Monk,   some  ten   or   twelve   ship  carpenters,   and   two    winch- 
men,  the  latter  having  charge  of  the  donkey-engine  or  winch 
"nsed  in  hoisting.     The  crew  at  this  time  were  engaged  in  put- 
ting a  cant  in  place  in  the  after  framework  of  the  vessel.     The 
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keel,  in  framing,  was  on  blocks  "*^"  built  up  over  four  foot  high. 
Fastened  to  the  ribs  or  frames  of  the  shipj  during  lier  construc- 
tion, and  running  lengthwise  from  stem  to  st«  rn,   were  large 
timbers   called   "ribbons."     There   were   a   numl)' r   of   parallel 
ribbons,  one  above  the  other,  with  intervals  of  only  a  few  feet 
between  them;  the  lowest  ribbon  being  under  tin-  bilge  of  the 
ship,  and  the  highest  ribbon  at  the  top  of  the  ribs  or  frames. 
Standing  on   end  and  underneath   tlie  body  of  the  sliip   were 
many  upright   timbers,   ciilled   "slioro.s"'   or   "standards."'     The 
ship  was  being  constructed  on   a  planked   wliarf.     'J'he  lower 
end  of  these  sliores  rested  on  the  wharf,  the  upper  ends  b.-ing 
fastened  under  and  against  the  lower  surface  of  these  rit)boii>. 
The  purpose  of  these  shores  was  to  hold  the  ship  up  and   in 
place  during  construction,  and  they  were  firm  and  solid  under 
the  weight  of  the  vessel.     There  were  two  rows  of  these  shores 
all  around  the  ship,  and  in   some  places  three  rows,  the  row 
set   under   the   ribbon    fastened   under   the   bilge  being   called 
"bilge  shores,"  in  distinction  from  the  rows  of  shores  set  un- 
der other  ribbons.     These  rows  of  shores  were  not  straight,  but, 
like  the  ribbons  under  which  they  were  set,  conformed  to  the 
curvature  of  the  ship.     The  keel  of  the  ship  was  one  hundred 
and   eighty   feet  in   length.     These   shores   were   six    or   seven 
feet  apart.     The  shores  under  one  ribbon  were  not  set  oppo- 
site the  shores  under  another  ribbon,  but  were,  like  brickwork. 
set  between    or   apparently   alternating.     T^ooking    from     for- 
ward toward  aft.  or  vice  versa,  these  shores  pre.sented  the  as- 
pect of  an   irregular  forest  of  upright^ ;  the  arrangement   in 
this  ship  actually  making  a  shore  standing  in  every  two   feet 
of  distance.     Owing  to  the  height   of    the    vessel    above    the 
wharf,  a  sort  of  a  platform  had   previously  been  constructed 
under  the  sides  of  the  vessel,  and  underneath    the    frames    on 
which  the  workmen  stood  to  drive  bolts  upward.     This  plat- 
form had  consisted  of  one  or  more  loose  planks  laid  on  cros-- 
timbers  called  "spales,"  ^^'  extending  at  right  angles  to   the 
keel.     These  spales  or  cross-timbers  were  of  different   dimen- 
sions— from  five  by  five  to  six  by  six.     They  were  from  eiirlt 
to  ten  feet  apart,  there  being  from  eighteen  to  twenty  of  tli-nrr 
on  the  port  side  of  the  vessel.     They  were  resting  on  block-  one- 
foot  high   set   on   the   wharf.     These   cross-spales    were   aboiir 
twenty-five  feet  long,  and  extended  from  the  keel  out  beyond 
the   outer   row   of  shores.     Some   of  them   rested   against    thu 
shores  at  one  end,  and  some  against  the  keel  blocks  at  the  otlxT. 
All  of  the  ribs  in  the  ship  known  as  the  "square  frames"  had 
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l>ecn  raised  and  fastened  onto  the  keel.  The  frames  or  ribs 
aft  of  these  square  frames,  and  which  were  to  be  fastened  to 
the  deadwood,  arc  called  "cants. "The  cants  are  heavy  sticks 
of  timber,  bowing  in  shape,  and  forming,  with  the  square 
frames  in  front,  the  framework  upon  which  the  outside  plank- 
ing of  the  vessel  is  laid.  The  cant  being  raised  at  the  time 
of  the  accident  weighed  over  a  ton.  In  this  vessel  there  were 
eight  or  ten  of  tliese  aft  cants  to  be  raised  and  attached  on 
each  side.  These  cants  were  each  composed  of  a  number  of 
sticks,  and  were  framed  together,  and  the  cants  fashioned  on 
the  place  on  each  side  of  the  stern  where  they  w(Te  to  be 
raised.  The  lower  end  of  the  cant  or  the  heel  was  to  be  set 
or  adjusted  to  a  particular  line  on  the  deadwood,  and  there 
fastened  by  bolts  to  be  run  through  holes  bored  in  the  cant 
and  through  the  deadwood.  These  holes  were  bored  before 
raising.  A  large  timber  called  a  "harping,"  which  is  a  con- 
tinuance of  the  ribbons,  ten  inches  wide,  and  on  a  plane  with 
and  near  the  top  of  the  cants  when  raised,  was  fastened  and 
extended  from  the  square  frames  to  the  stern  post  of  the  ves- 
sel. The  tops  of  the  cants,  when  raised  and  set  in  place, 
would  rest  against  this  harping.  To  fasten  or  adjust  the  cant 
in  place,  it  was  necessary  to  raise  the  cant  and  fasten  it  to 
its  proper  place  on  the  deadwood.  The  following  method 
was  used  to  put  ******  the  cant  in  place  and  fasten  it :  Two 
chains  were  attached  to  the  cant,  one  near  the  heel  or  lower  end, 
and  the  other  at  some  distance  from  the  top.  These  chains 
were  then  connected  with  a  connecting  chain  called  the  "bridle 
chain."  To  this  bridle  chain  a  rope  or  hoisting  line  was  at- 
tached. This  hoisting  line  was  then  attached  to  a  tackle  con- 
sisting of  two  pulleys,  with  two  sheaves  each,  the  fall  of  which 
ran  through  a  sheave  or  pulley  near  the  top  of  a  derrick  erected 
on  top  of  the  deadwood,  and  immediately  over  the  place  wher.^ 
the  cants  were  to  be  fastened.  Thence  the  fall  ran  down  to  and 
through  a  sheave  in  a  snatch  block  fastened  to  the  deck  of  the 
wharf,  almost  immediately  under  the  derrick  or  under  the  keel. 
from  which  the  rope  was  conveyed  to  a  forward  snatch  block 
fastened  forward  of  the  bow  of  the  sliip,  and  underneath  a  raised 
whS7f  or  platform,  and  thence  through  the  sheave  in  this  for- 
ward snatch  block  up  through  this  raised  wharf  to  the  winch 
or  donkey-engine  set  upon  this  raised  platform.  After  the  cant 
was  raised  as  near  to  its  right  place  as  was  practicable  with 
tackle,  it  was  caught  by  shoving  a  jackscrew  under  a  set  bolt 
previously  fastened  for  the  purpose  in  the  face  of  the  heel  of  the 
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cant.     Tlie  man  handling  the  jackscrew,  with  other  men  assist- 
ing in  adjusting  the  lower  end  of  the  cant,  and  ready  to  fasten 
in  place,  had  to  take  position  and  work  immediately  under,  and 
nearly  up  to  the  level  of,  the  point  where  the  heel  was  to  be  fast- 
ened.    Owing  to  the  height  of  the  ship  above  the  wharf,  this 
required  the  erection  of  a  platform  of  sufficient  strength  to  hold 
the  men  and  the  weight  of  the  cant.     The  jackscrew  rests  on 
this  platform,  its  lower  end  out  somewhat  from  perpendicular, 
its  top  inclined  toward  the  deadwood.     To  give  its  purpose  sub- 
stantially as  set  forth  in   the  evidence:  "The  purpose  of  the 
jackscrew  is  to  take  a  cant  and  hold  it  against  the  deadwood, 
and  also  to  lower  the  cant  to  place  ^**"  when  the  tackle  sto{)s  it 
above;  and  when  the  tackle  lets  it  faJl  below  the  place,  as  is  fre- 
quently the  case,  the  jackscrew  raises  it  to  its  place.     The  whole 
weight  at  times  rests  on  this  jackscrew.     Sometimes  it  has  to 
be  raised  five  inches.     In  addition  to  the  purpose  of  raising 
and  lowering  the  cant,  the  jackscrew  also  presses  against  the 
deadwood."     This  platform  was  a  necessary  appliance  for  rais- 
ing and  holding  these  cants,  and  it  was  not  possible  to  raise 
them  without  this  platform  and  jackscrew.     This  platform  con- 
sisted of  plank  three  inches  in  thickness   fastened  onto  cross- 
spales.     One  end  of  these  spales  rested  on  a  cleat  six  by  six, 
securely  spiked  to  the  keel ;  and  to  prevent  its  shoving  or  work- 
ing away  from  the  keel,  and  to  hold  it  solid  under  the  outward 
shove  or  pressure  of  the  weight  on  the  jackscrew  standing  at  an 
angle  as  above  mentioned,  tliis  platform,  prior  to  the  commence- 
ment to  raise,  had  one  of  its  spales  or  cross-timbers  on  which  it 
rested  ten  or  twelve  feet  in  length,  and  extending  out  to,  and 
securely  spiked  to,  one  of  the  shores.     The  shore  was  solid  un- 
derneath the  weight  of  the  ship,  and  by  its  construction  the 
platform  was  suflicicntly  strong.     The  winch  was  in  advance 
of  the  stem  of  the  ship,  and  was  fully  two  hundred  feet  forward 
of  the  point  where  the  cant  was  to  be  fastened,  and  about  twentv- 
five  feet  to  the  left  of  the  port  bow.     The  rope  was  not  long 
enough  to  reach  the  winch. 

The  evidence  is  conflicting  as  to  whether  the  use  of  but  a 
single  rope  was  sufficient,  under  the  circumstances,  in  this  in- 
stance. Monk,  the  vice-principal  of  the  defendant,  testified 
that  they  did  not  have  a  rope  long  enough  in  tlie  yard ;  that  they 
could  have  had  one  long  enough,  hut  would  have  had  to  send  up- 
town for  it.  Monk  superintended  the  rigging  of  the  tackle. 
Matthewson  and  Borofski,  two  of  the  workmen  on  the  ship, 
did  the  work  under  his  supervision.     Matthewson  asked  Monk 
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if  he  should  splice  the  rope.  '"***  Monk  was  ready  to  go  ahoa<i 
with  the  work,  and  said.  "N'o,  tic  it/'  Two  ropos,  each  an  inch 
and  a  half  in  diameter,  were  tied  togt'ther  with  a  large  knot, 
the  knot  heing  about  twenty  feet  forward  of  the  aft  snatch  block. 
I'he  evidence  is  conflicting  as  to  whether  tliis  rope  ran  along  the 
deck  of  the  wharf,  or  over  the  top  of  the  cross-spales.  It  ran 
•cither  over  or  under  the  cross-spales,  diagonally  and  between, 
among  and  through  the  shores  to  the  forward  snatch  block ; 
tlicnce  through  a  sheave  under  the  platform  on  which  the  don- 
key-engine stood,  and  up  to  the  winch ,  being  practically  under- 
neath the  keel  at  the  aft  snatch  block,  and  about  twenty-five 
feet  therefrom  at  the  forward  snatch  block.  The  top  of  the 
spak«  was  from  seventeen  to  eighteen  inches  above  the  deck  of 
the  wdiarf.  I\[atthewson  and  Borofski,  who  rigged  the  tackle 
'jndcr  Monk's  supervision,  say  the  aft  snatch  block  was  rigged 
iro  the  rope  would  clear  the  top  of  the  spales,  but  the  forward 
snatch  block  was  a  little  lower  than  the  top  of  the  spale.  Monk 
himsdf  admits  that  the  forward  snatch  block  was  about  twelve 
inclies  high.  Monk  and  others  testified  that  the  rope  passed 
under  the  spales.  Geared  as  this  rope  was,  this  knot,  in  raising 
the  cant  and  lowering  it  to  place,  woidd  move  forward  from 
seventy  to  one  hundred  feet,  and  thence  backward  part  of  the 
way.  The  pull  on  the  rope  whore  the  knot  was  was  loss  than 
one-fourth  of  the  w^eight,  and  it  would  be  still  less  after  the 
jack^crew  caught  the  cant.  The  moment  the  rope  commences 
to  slack,  it  drops  or  bends  downward  more  or  less.  The  rope 
liad  more  or  loss  elasticity,  llie  testimony  is  clear  that,  if  the 
rope  went  over  the  top  of  the  spales.  the  knot  was  liable  to 
•oatch  or  foul.  The  wharf  underneath  the  sj)ales  was  uneven, 
and  some  of  the  planks  were  sticking  up  above  others,  and  there 
was  liability  of  the  knot  fouling  even  under  the  spales.  There 
was  evidence  tending  to  show  that  the  foreman  inspector!  the 
ropo.  •*'•!  through  a  workman,  to  ascertain  if  it  was  likely  to 
foul.  There  was  testimony  tending  to  sliow  that  if  the  rope 
had  y)een  one  continuous  piece,  or  had  been  spliced  together  in- 
stead of  being  tied,  it  would  not  have  been  liable  to  foul.  \Mien 
they  went  to  raise  the  first  cant,  the  lower  end  of  the  cant 
•slijiped  under  the  stage  built  for  the  pur|)ose  of  adjusting  the 
heel  of  the  cant,  and  under  the  cross-spale,  which  pressed  out 
to  the  shore  before  spoken  of.  We  can  hotter  illustrate  this  part 
of  the  statement  with  the  evidence  of  Joe  T^andeen.  a  ship- 
'buildcr,  whose  duty  it  was  to  handle  tlie  jackscrew.  He  savs, 
in  substance :  "They  had  had  trouble  from  the  very  start.     The 
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heel  of  the  cant  always  caught  under  tlie  spale.  Tliey  put  a 
line  on  it,  and  tried  to  pull  it  back  several  times,  but  it  would 
not  work.  It  would  always  come  back  under.  After  repeating 
this  for  half  an  hour,  !Monk  said,  'S;iw  off  that  s[)ale  ri.izht  here'; 
referring  to  the  spale  upon  which  the  small  stage  was  built,  and 
which  ran  out  to,  and  was  spiked  to,  the  shore.  After  this  was 
sawed.  Monk  said,  *Now,  go  and  get  a  shore  and  set  it  under 
there.'     Some  one  got  a  shore  and  set  it  under." 

This  was  a  short  block  set  on  end  under  the  spale,  and  the 
})latform  rested  on  the  small  block  set  on  end,  not  fastened  to 
the  wharf  or  braced.  Some  of  the  evidence  tended  to  show  that 
it  was  the  duty  of  the  workmen  to  build  their  own  platforms. 
But  to  continue  Landeen's  narrative:  "Monk  then  said,  'Now, 
Joe,  you  go  up  and  handle  that  jackscrew.'  Joe  replied,  'That 
stage  won't  be  safe  now.  That  will  fall  down.  It  ought  to  be 
fastened.'  Monk  said,  'No,  that's  all  right,  all  right;  go  ahead; 
go  ahead.' " 

The  reason  that  the  stage  was  not  strengthened  was  because 
^lonk  would  not  give  them  time.  They  were  from  an  hour  to 
an  hour  and  a  half  in  raising  and  lowering  the  first  cant.  The 
testimony  tended  to  show  that  it  should  have  been  done  in  half 
an  hour,  if  properly  done.  Monk  himself  ^^'^  testified  that  he 
had  had  considerable  trouble  with  the  cant,  and  things  did  not 
go  right;  that  something  was  wrong,  and  they  raised  and  lowered 
it  a  number  of  times.  It  was  while  hoisting  this  cant  and  low- 
ering it  to  place  that  the  accident  occurred.  For  some  reason 
(the  reason  is  the  matter  of  dispute)  the  men  at  the  winch  let 
go  (that  is,  allowed  all  the  rope  to  run  off  the  winch)  ;  and  tlie 
cant,  being  thus  released,  fell,  breaking  down  tlie  staging  upon 
which  the  jackscrew  was  placed  to  force  the  heel  of  the  cant  into 
position,  also  striking  and  breaking  down  the  staging  upon  wliieh 
the  deceased  was  working,  and  causing  him  to  be  thrown  to  the 
deck  of  the  wharf.  The  winchmen  are  guided  in  the  operation 
of  the  winch  by  signals,  well  understood  by  men  in  the  business. 
given  to  them  by  the  foreman,  either  directly  or  through  some 
intermediary.  In  raising  the  cants  or  frames,  the  foreman  is 
compelled  by  the  nature  of  his  work  to  stand  in  close  proximity 
to  that  part  of  the  vessel  where  the  cant  or  frame  is  being  put 
in  place;  and,  in  raising  the  after  frames  or  cants  of  the  vess<'l, 
the  position  of  the  foreman  in  this  instance  was  so  far  away 
from  the  winch,  and  his  view  was  so  obstructed  by  otlier  frames 
in  the  vessel,  that  the  winchmen  could  not  see  him  clearly,  so 
that  in  raising  these  after  cants  or  frames  a  man  was  stationc-<l 
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by  the  foreman  in  such  a  position  that  he  could  see  the  foreman, 
and  the  winchmen  clearly  see  him,  for  the  purpose  of  transmit- 
ting tlie  signals  given  by  the  foreman  for  the  guidance  of  the 
winchmen.  The  cant  in  question  was  to  be  placed  in  the  after 
part  of  the  vessel,  and  the  foreman  stood  two  or  three  hundred 
feet  from  the  winchmen.  He  selected  from  the  ship  carpenters 
there  employed  a  man,  and  put  him  in  a  station  as  a  signal 
passer.  The  man  selected  was  by  the  name  of  Redman — a  ship 
carpenter  in  the  same  employment  as  the  deceased,  who  had 
worked  under  Monk  for  several  years,  had  frequently  '***•*  acted 
as  signal  passer,  and  understood  the  signals.  The  reason  for 
the  accident  is  a  matter  of  some  doubt,  but  we  think  from  the 
evidence  that  the  jury  was  warranted  in  believing  that  the  knot 
in  that  portion  of  the  rope  that  led  from  the  aft  tackle  to  the 
winch  caught  in  a  cross-spale  or  shore  or  on  the  wharf,  thereby 
holding  the  cant  stationary;  that  for  that  reason  slack  accumu- 
lated at  the  winch,  so  that  when  the  rope  was  let  loose  from  the 
drum  of  the  winch  the  knot  was  suddenly  released,  letting  the 
cant  fall  abruptly.  There  is  no  direct  evidence  that  the  knot 
caught  in  the  manner  indicated.  There  is  evidence  showing 
that  the  foreman  gave  the  signal  "All  gone,"  or  "Let  go,"  and 
that  it  was  in  response  to  this  signal  that  the  winchmen  allowed 
the  rope  to  run  off  the  drum.  There  is  contradictory  testimony, 
however,  as  to  this.  There  is  considerable  evidence  to  the  effect 
that  Monk  gave  to  Redman  the  signal  "Lower  away,"  or  "Lower 
away  slowly";  that  Redman,  in  transmitting  this  signal  to  the 
winchmen,  instead  of  giving  the  signal  "Ijower  away,"  gave  the 
signal  to  "Let  go,"  and  the  winchmen,  acting  on  this  signal. 
did  let  go,  thus  allowing  the  cant  to  drop.  Monk,  in  signaling 
to  the  intermediary,  was  governed  by  directions  from  the  man 
at  the  jackscrew.  The  verdict  of  the  jury  was  general,  and  it 
is  impossible  to  tell  which  theory  it  adopted. 

The  court  charged  the  jury  as  follows :  "I  charge  you  further 
that  the  servant  does  not  assume  the  risks  of  carelessness  of 
those  who  undertake  to  discharge,  under  the  master's  direction.^. 
the  master's  duty  toward  the  servant,  even  if  such  persons  are 
also  servants  of  the  same  master;  nor  does  the  servant  assume 
risks  which  he  neither  knows  nor  suspects,  nor  had  reason  to 
look  for.  The  risks  incident  to  his  employment  which  he  as- 
sumes are  such  risks  as  he  knows,  or  which  by  the  exercise  of 
ordinary  care  he  should  have  known  of.  In  this  connection,  1 
charge  you  that  while  in  the  discharge  of  his  ordinary  duties  the 
******  man  Redman   was   a   fellow-servant  of  the  deceased,   jet 
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while  engaged  in  transmitting  signals  from  the  foreman,  Monk, 
to  the  men  operating  the  donkey-engine,  he  was  discharging  a 
duty  imposed  by  law  upon  the  vice-principal,  and  was  there- 
fore, while  so  engaged,  a  vice  principal  of  the  defendant;  and 
if  you  find  from  a  preponderance  of  the  evidence  that  Rednian 
failed  to  correctly  transmit  the  signal  given  him  by  the  foreman. 
Monk,  and  by  reason  of  such  failure  the  injury,  if  any,  com- 
plained of,  was  caused,  then  you  must  find  the  defendant  was 
guilty  of  negligence." 

The  appellant  assigns  this  instruction  as  error.  The  court 
also  refused  to  give  to  the  jury  the  following  instruction  re- 
quested by  the  appellant :  "I  charge  you  that  in  the  case  at  bar 
the  person  stationed  to  transmit  the  signals  from  the  foreman 
to  the  men  at  the  winch  was  in  tlie  same  common  employmont 
with  the  deceased,  and  was  a  fellow-servant  of  the  deceased,  and 
that  the  defendant  is  not  liable  in  this  action  if  you  shall  finrl 
from  the  evidence  that  the  accident  to  Sroufe  was  occasioned  by 
the  negligence  of  such  person." 

This,  also,  is  assigned  as  error.  The  court  also  refused  to 
give  at  the  request  of  the  appellant  the  following  instruction: 
"I  charge  you  that  Redman,  in  his  capacity  as  transmitter  of 
signals  from  the  foreman  to  the  winchmen  at  or  shortly  prior 
to  the  happening  of  the  injury  to  Sroufe,  was  a  fellow  servant 
of  Sroufe,  and  the  defendant  is  not  responsible  for  any  injury 
which  occurred  to  Sroufe,  directly  caused  by  the  negligence  of 
said  Redman." 

The  refusal  of  the  court  to  give  this  instruction  is  also  as- 
signed as  error.  These  three  assignments  of  error  may  be  dis- 
cussed under  a  single  head,  as  they  all  involve  the  same  ques- 
tion, viz.,  the  relation  of  the  si.crnal  passer,  Redman,  to  appel- 
lant and  the  deceased.  The  position  of  the  respondents  is  that 
Redman,  in  the  performance  of  the  work  in  which  he  was  en- 
gaged at  the  time  of  the  accident,  was  a  •"***  vice-principal, 
while  appellant  contends  that  he  was  a  fellow-servant  of  Sroufe 
The  lower  court,  in  giving  the  instruction  complained  of.  and 
in  refusing  to  give  the  other  two  instructions  requested  by  the 
appellant,  adopted  respondents'  theory,  and  the  case  was  sent 
to  the  jury  with  the  instruction  that  Redman's  negligence  was 
the  negligence  of  the  defendant.  There  was  evidence  tending 
to  show  that  it  was  Menkes  fault  that  caused  the  accident.  There 
was  evidence  tending  to  show  that  Redman  did  not  transmit  to 
the  men  in  charge  of  the  winch  the  correct  signal  given  to  him 
by  Monk;  that  he  transmitted  the  signal  to  "Let  go,"  or  "All 
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gone,"  when  the  signal  was  to  lower.  If  Redman  was  the  fel- 
low-servant of  Sroufe  in  giving  the  signals,  the  instruction  of 
the  court  was  erroneous ;  for,  in  effect,  it  said  to  the  jury  that, 
if  either  Monk  or  Redman  was  at  fault,  the  defendant  was  lia- 
ble. The  only  fault  attributed  to  Redman  was  in  transmitting 
the  signal  given  to  him  by  Monk.  If  in  transmitting  this  signal 
Redman  was  not  the  fellow-servant  of  Sroufe,  but  the  agent  of 
Monk,  then  the  instruction  was  correct.  But  if  Redman  was  at 
fault  in  transmitting  the  signal,  and  at  the  time  and  in  so 
doing  he  was  the  fellow-servant  of  Sroufe,  the  injury  resulted 
from  the  acts  of  a  fellow-servant,  and  the  appellant  would  there- 
fore be  discharged  from  liability.  Was  Redman  the  fellow-ser- 
vant of  Sroufe  in  transmitting  the  signals?  is  the  question  we 
are  called  upon  to  decide.  We  think  he  was  not  the  fellow-ser- 
vant of  Sroufe  in  performing  the  duty  assigned  to  him  by  Monk 
in  transmitting  Monk's  signals.  It  was  the  duty  of  Monk  to 
direct  the  men  in  charge  of  the  winch.  In  using  an  intermedi- 
ary for  that  purpose,  the  intermediary  was  not  serving  in  the 
line  of  his  common  employment  as  a  ship  carpenter,  but  was 
the  voice  or  arm  of  the  principal.  An  agent  does  not  act  as  an 
agent  when  doing  some  act  entirely  outside  of  his  agency.  So 
a  fellow-servant,  ^'**'  in  performing  the  duties  of  the  master  by 
the  direction  of  the  master,  becomes  the  agent  of  the  master  in 
the  discharge  of  that  particular  duty,  and  for  the  time  being 
ceases  to  be  in  the  common  employment.  The  master  is  liable 
for  injuries  caused  by  another  servant,  if  they  result  in  the 
omission  of  some  duty  of  the  master  which  he  had  confided  to 
such  inferior  employe;  and  the  duty  of  the  master  is  personal, 
and  cannot  be  delegated:  Costa  v.  Pacific  Coast  Co.,  26  Wash. 
138,  66  Pac.  398.  Here  it  was  clearly  the  duty  of  the  foreman 
to  give  the  signals  to  the  operatives  of  the  winch  who  controlled 
the  raising  and  lowering  of  the  cant.  WHien  he  saw  fit  to  con- 
fide that  duty  to  some  one  else  in  connection  with  himself,  the 
intermediary,  in  performing  that  duty,  was  a  foreman,  because 
he  was  the  foreman's  mouthpiece  or  voice.  Persons  working  to- 
gether as  fellow-servants  may  be  fellow-servants  with  regard  to 
some  part  of  the  employment,  and  principal  or  master  with  re- 
card  to  some  particular  part  of  the  employment:  Shannon  v. 
Consolidated  etc.  Min.  Co.,  24  Wash.  130,  64  Pac.  169;  TTron  v. 
Golden  Tunnel  Min.  Co..  24  Wash.  261,  64  Pac.  174;  Costa  v. 
Pacific  Coast  Co.,  26  Wnsh.  138,  66  Pac.  398. 

The  appellant  strenuously  insists  that  the  position  of  Rod- 
man was  similar  to  that  of  a  telegraph  operator  charged  with 
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the  duty  of  transmitting  the  orders  of  tlie  train-dispatcher  to 
the  train  operators.  It  has  been  held  tliat  a  telegraph  ojxTator 
in  the  employment  of  a  railroad  company,  charged  with  the  duty 
of  receiving  meSvSages  from  the  train  dispatcher  and  conveying 
them  to  the  trainmen,  is  a  fellow-servant  of  the  trainmen :  Ore- 
gon Short  Line  etc.  liy.  Co.  v.  Frost,  21  C.  C.  A.  186,  74  Fed. 
9Go;  Baltimore  etc.  R.  R.  Co.  v.  Camp,  13  C.  C.  A.  233,  G5 
Fed.  952;  McKaig  v.  Northern  Pacific  R.  R.  Co.,  42  Fed.  288; 
Cincinnati  etc.  R.  R.  Co.  v.  Clark,  6  C.  C.  A.  281,  57  Fed.  125; 
Illinois  Central  R.  R.  Co.  v.  Bentz,  40  C.  C.  A.  »»^  56,  99  Fed. 
657;  Slater  v.  Jewett,  85  N.  Y.  61,  39  Am.  Rep.  627.  It  is 
unnecessary  to  determine  at  this  time  whether  such  ruling  is 
correct  or  not.  We  do  not  think  that  the  position  of  Redman 
is  analogous  to  the  position  of  the  telegraph  operator  in  trans- 
mitting the  orders  of  a  train-dispatcher  to  the  trainmen.  There 
is  nothing  in  this  case  that  shows  that  it  was  not  just  as  con- 
venient to  place  the  donkey-engine  and  winch  in  a  position 
where  the  men  in  charge  could  have  governed  their  action  by 
the  direct  signals  of  the  foreman,  as  to  place  them  where  they 
were  placed.  Train  dispatchers  must,  of  necessity,  transmit 
their  orders  by  telegraphic  messages.  There  is  a  clear  distinc- 
tion between  the  situation  of  a  local  telegraph  operator  in  his 
relation  with  the  trainmen,  and  Redman  in  his  relation  with 
Sroufe.  The  citations  hold  that  the  train-dispatcher  is  a  vice- 
principal,  and  that  his  negligence  is  binding  on  the  master. 
The  citations  are  all  upon  the  negligence  of  the  local  operator 
at  a  distance,  and  away  from  the  personal  sight  and  touch  of 
tlie  dispatcher,  and  where  it  is  impossible,  from  the  nature  of 
the  business,  for  the  dispatcher  to  exercise  personal  supervision, 
but  are  a  practical  affirmance  of  the  proposition  that  if  the  neg- 
ligence was  of  the  operator  in  the  office  of  the  dispatcher,  or 
under  his  personal  supervision,  then  such  negligence  is  the  neg- 
ligence of  the  dispatcher.  The  citations  are  particular  in  lay- 
ing stress  upon  the  servant  as  the  local  operator  at  a  distance 
from  the  dispatcher.  The  reason  for  the  distinction  is  obvious. 
The  rule  has  existence  in  the  fact  that  conductors,  engineers, 
and  brakemen,  when  they  are  in  the  employment  of  tlie  railroad 
company,  take  notice  that  orders  must  come  through  the  local 
telegraph  operator  at  the  station,  and  that  they  incur  the  risk 
of  accidents  through  his  negligence  or  mistake.  The  special  or- 
ders in  the  first  instance  are  transmitted  by  the  train-dispatcher. 
It  is  obviously  impossible  for  him  to  give  |>crsonal  """*  notice 
to  all  who  are  to  be  governed  thereby,  and  the  orders  must  of 
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necessity  be  conveyed  to  some  one  in  behalf  of  the  others. 
Hence  it  is  held  by  these  citations  that  the  local  tele^-aph  oper- 
ator is  a  fellow-servant  of  those  who  are  in  control  and  uian- 
agcnient  of  the  train.  Even  on  this  proposition  there  are  many 
conllicting  authorities.  This  rule  would  have  no  force  if  the 
train-dispatcher  were  present  and  gave  the  order  direct  to  the 
local  telegraph  operator  in  person,  or  could  have  placed  himself 
in  a  situation  to  give  it  in  person. 

The  court  instructed  tlie  jury  as  follows:  "I  further  instruct 
you,  gentlemen,  that,  in  the  raising  of  the  cant  in  question, 
whatever  was  necessary  or  needful  or  useful  in  order  to  raise 
the  cant  in  an  ordinarily  safe  manner,  and  consistent  with  the 
care  and  caution  necessary  to  render  safe  and  free  from  danger 
the  workmen  engaged  in  it,  are  instrumentalities  or  appliances, 
within  the  meaning  of  the  law,  whether  the  same  be  ropes,  en- 
gines, platforms  or  staging,  or  servants;  and  it  is  the  duty  of 
the  master,  or  its  vice-principal  or  yard  foreman  having  eliarge 
of  the  raising  of  this  cant,  to  furnish  all  such  necessary  instru- 
mentalities and  appliances,  -whether  ropes,  machinery,  staging, 
or  sen'ants,  and  tliat  they  shall  be  reasonably  suitable  and  com- 
petent.'' 

This  is  assigned  as  error.  The  appellant  claims  that  th:^ 
instruction  makes  the  master  the  insurer  or  giiarantor  of  the 
servant's  carefulness  at  all  times,  no  matter  how  careful  the 
master  has  been  in  the  selection  of  his  employes.  It  claim.?  ihat 
the  error  in  the  instruction  is  twofold:  1.  There  was  no  claim 
in  the  pleadings  that  Sroufe  had  been  required  to  work  witi^.  an 
incompetent  fellow-servant,  and  this  instruction  is  ther-'fore 
outside  the  issues,  and  must  have  tended  to  confuse  and  mislead 
the  jury;  and  2.  That  it  does  not  correctly  state  the  law,  as  the 
master  is  not  bound  at  all  hazards  to  furnish  his  servants  with 
competent  '^^^  fellow-servants;  he  is  only  bound  to  use  reason- 
able care  in  the  selection  of  servants,  and  reasonable  care  in  the 
retention  of  them.  If  the  instruction  stood  alone,  there  would 
be  ground  for  the  criticism.  But  the  court  also  told  the  jury, 
in  other  portions  of  his  instructions,  that  "the  care  required  by 
the  master  in  selecting  competent  employes  is  commensurate 
with  the  care  required  in  selecting  adequate  machinery";  and 
the  court,  in  instructing  as  to  the  care  required  in  selecting  ma- 
chinery, in  effect  told  the  jury  that  it  was  the  duty  of  the  mas- 
ter to  use  reasonable  care  to  provide  his  employes  with  suitable 
instrumentalities  and  appliances,  and  to  keep  them  in  reasonably 
safe  condition,  and  to  provide  his  employes  with  a  reasonably 
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safe  place  in  which  to  work.  Taking  all  the  instructions  to- 
gether, the  court  told  the  jury  that  it  was  the  duty  of  the  master 
to  provide  all  necessary  appliances,  including  servants,  and  that 
they  wore  to  be  reasonably  suitable  and  competent;  and  he,  in 
effect,  told  the  jury  that  the  master  had  discharged  his  duty  in 
this  respect  when  he  had  exercised  reasonable  care  to  provide 
such.  We  think  that  this  is  a  correct  statement  of  the  law. 
The  instructions,  taken  as  a  whole,  show  that  the  court  told  the 
jury  it  was  the  duty  of  the  master  to  furnish  reasonably  suit- 
able and  safe  machinery,  appliances,  and  servants,  and  that  the 
defendant  discharged  this  duty  when  it  had  exercised  ordinarj' 
and  reasonable  care  in  so  doing. 

As  to  the  contention  of  the  appellant  that  this  was  beyond 
the  pleadings,  the  pleadings  alleged  carelessness  and  negligence 
in  the  vice-principal  in  the  arranging  of  his  appliances;  and  if 
tlie  vice-principal  was  thus  incompetent,  from  which  the  jury 
might  infer  that  he  was,  and  if  Redman  was  in  the  discharge  of 
the  duty  by  the  master  to  the  servant,  his  incompetency  was 
likewise  within  the  pleadings.  But  we  think  that  the  use  of  the 
word  "servant"  in  the  instruction  '**^  did  not  mislead  the  jury, 
and  it  was  not  contrary  to  law,  and  was  applicable  under  the 
facts  in  this  case.  "An  instruction  must  always  be  construed 
in  the  light  of  the  evidence  in  the  particular  case  in  which  it  is 
given,  and,  if  applicable  to  the  evidence  of  that  case,  it  will  not 
be  held  erroneous,  even  though  conditions  may  be  conceived 
where  it  would  not  be  a  correct  statement  of  the  law" :  Allend 
V.  Spokane  etc.  Ey.  Co.,  21  Wash.  324,  58  Pac.  244. 

The  court  instructed  as  follows :  "Mere  negligence  on  the 
part  of  the  deceased,  or  of  the  fellow-workmen  or  colaborers, 
wil!  not  be  sufficient  to  prevent  recovery  by  plaintiff  for  injury 
can  sod  by  the  negligence  of  the  defendant.  You  must  find 
from  the  preponderance  of  the  testimony  tliat  the  negligence  of 
the  deceased  or  his  fellow-servant,  if  any,  was  not  rcmoto.  but 
was  the  proximate  cause,  or  proximately  contributed  to  the  death 
of  the  deceased.  Where  the  negligence  of  a  fellow-servant  is 
combined  with  the  negligence  of  the  master,  and  this  combined 
negligence  causes  an  injury,  the  company  is  liable." 

This  is  assigned  as  error.  The  error  contended  for  is  in  the 
following  language:  "^Mere  negligence  on  the  part  of  the  de- 
ce<i^ed  ....  is  not  sulTiciont  to  prevent  recovery  ....  for  in- 
jury caused  by  the  negligence  of  the  defendant."  The  appel- 
lant contends  that  this  is  an  instruction  as  to  comparative  negli- 
gence, and,  as  the  doctrine  of  comparative  negligence  does  not 
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nKnin  in  this  state,  tliat  it  is  erroneous.  We  have  read  wii'i 
rnre  every  word  of  testimony  in  this  case.  There  is  not  a  jiarii- 
ole  of  evidence  of  negligence  on  the  part  of  the  deceased.  'J'hcn- 
is  no  evidence  from  which  the  jury  coidd  infer  such  negligence. 
Hence  mere  reference  to  negligence  on  the  part  of  the  deceased 
in  the  instruction,  if  error,  was  harmless.  The  instruction  is 
simply  to  the  effect  that  where  the  negligence  of  a  fellow-ser\ am- 
is combined  with  the  negligence  of  the  '*"*  master,  and  tliis 
combined  negligence  causes  an  injury,  the  master  is  liable.  This 
is  a  correct  statement  of  the  law :  Grand  Trunk  Ey.  Co.  v.  Cuiii- 
mings,  106  U.  S.  700,  1  Sup.  Ct.  Rep.  493;  Towns  v.  Vicksburg 
etc.  R.  R.  Co.,  37  La.  Ann.  630,  55  Am.  Rep.  508;  Ellis  v.  New 
York  etc.  R.  R.  Co..  95  N.  Y.  546. 

At  the  close  of  the  respondent's  testimony  the  appellant  chal- 
lenged the  sufficiency  of  the  evidence,  and  moved  the  court  to 
take  the  case  from  the  jury  and  direct  a  verdict  for  the  defem]- 
ant.  This  motion  was  denied.  The  motion  was  renewed  at  tlie 
close  of  the  entire  testimony  and  denied.  The  refusal  of  t!ie 
court  to  grant  these  motions  is  assigned  as  error.  The  evid.nce 
at  the  close  of  the  respondent's  testimony  tended  to  show  tliat 
the  knot  in  the  rope  fouled  the  rope;  that  the  rope  ran  over  tlie 
top  of  the  spales;  tliat  it  was  negligence  to  use  the  rope  with 
the  knot  in  it  in  that  way;  that,  when  the  cant  would  not  eome 
down  to  its  place,  the  foreman,  Monk,  took  hold  of  the  fall  and 
threw  his  weight  upon  it  to  pull  it  down ;  that  this  released  the 
knot,  causing  the  cant  to  fall  and  knock  down  the  stagiug  on 
which  Sroufe  stood.  Matthcwson,  engineer  at  the  donkev-di- 
gine,  testified,  in  substance,  that,  after  the  cant  had  been  hoisted, 
they  had  been  lowering  according  to  signal  gradually  for  two 
minutes  or  so,  during  which  time  the  rope  res])ondcd  and  paid 
out.  Then  it  ceased  to  pay  out.  The  signal  for  slack  continiitd 
for  two  or  three  minutes  longer,  during  all  of  which  time  tiie 
slack  was  being  paid  out  in  obedience  to  the  signal,  and  heinj: 
piled  upon  the  wharf  underneath  the  platform.  At  least  fift<.]i 
or  twenty  sigiials  for  slack  were  given  while  it  was  thus  heiiiLT 
paid  out  and  piled  up.  Finally  Redman  gave  the  signal  '"A!! 
gone,"  or  "Let  go,"  and  immediately  went  aft.  At  this  time 
many  feet  of  the  rope  were  piled  upon  the  wliarf.  Two  or  thn'e 
minutes  after  Redman  went  aft,  the  cant  fell.  The  evidt-nec 
^^^^  tends  to  show  that  Redman's  last  signal  was.  "All  gone." 
Monk  then  took  hold  of  the  rope  and  pulled,  and  at  the  s^une 
time  told  the  deceased,  who  was  upon  the  upper  staging,  to  take 
a  bar  and  pinch  away  from  the  harping  the  top  of  the  cant. 
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Sroufe  looked  up  at  the  lilock.  !Monk  halloord.  "Xrvor  mind 
the  rope,"  and  commenced  pullinfj  on  it  towards  him  to  set 
some  slack.  The  cant  commenced  to  slide,  and  aJl  at  once 
"away  she  went."  Monk  stated  to  Sroufe.  the  brother  of  the 
deceased,  shortly  after  the  accident,  that  tliey  had  considerable^ 
trouble  with  the  cant,  and  thinsrs  did  not  po  ri^ht;  that  he  had 
been  callinc  for  slack,  and  could  not  get  it;  that  the  cant  hu  j 
quite  a  little  wliile,  but  would  not  come  down;  and  that  he 
thought  he  might  get  a  little  slack  by  pulling  on — surging  on — 
the  rope,  and  he  took  hold  of  it,  and  as  he  siirged  on  the  rope  it 
went  with  a  rush,  ilonk  further  stated  to  this  witness  that 
there  was  a  knot  in  the  rope,  and  the  knot  might  have  fouled  or 
caught  something.  It  is  true  that  the  testimony  fails  to  show 
directly  and  positively  that  the  fouling  of  the  knot  caused  the 
accident.  From  the  evidence,  however,  this  may  reasonably  bp 
inferred.  As  was  said  by  us  in  the  case  of  Abrams  v.  Montana 
etc.  Ky.  Co.,  27  Wash.  507,  68  Pac.  78.  where  there  was  no  di- 
rect proof  that  the  fire  that  caused  the  injury  complained  of  es- 
ca]ied  from  the  passing  engine:  "The  respondent  was  not  obli- 
gated to  prove  these  facts  by  the  direct  evidence  of  an  eye-wit- 
ness, nor  by  proofs  which  would  leave  them  beyond  the  possibil- 
ity of  a  doubt.  It  was  sufficient  if  he  established  them  by  the 
proof  of  circumstances  wliich  lead  reasonably  to  their  inference, 
and  which  ordinarily  satisfies  an  unprejudiced  mind  of  their 
truth." 

This  language,  we  think,  can  be  applied  to  the  facts  in  this 
case;  and  the  jury  would  be  warranted  in  believing  '**''*  from 
the  evidence  that  the  rope  fouled,  and  held  the  cant  in  place, 
and  that  it  would  not  have  fouled  but  for  the  knot  in  it.  and 
tliat  by  reason  of  the  slack  being  out,  and  the  weight  of  Monk 
tlirown  upon  the  rope,  the  knot  was  suddenly  loosened,  therebv 
causing  the  cant  to  fall,  knocking  down  the  platform  upon  wliioh 
the  deceased  was  at  work,  and  thereby  causing  his  death.  We 
do  not  think,  therefore,  that  the  court  erred  in  denying  a  motion 
for  nonsuit.  The  testimony  of  the  appellant  tended  to  sliow 
that  the  rope  ran  under  the  spales;  that,  if  it  ran  over  tlie  top 
of  the  spales,  it  was  liable  to  foul.  The  testimony  also  tended 
to  show  that,  if  the  rope  ran  under  the  spales.  it  might  have 
fouled  on  the  wharf,  or  on  one  of  the  shores.  The  use  of  t!ie 
rope  with  the  knot  in  it,  under  the  circumstance,'?  of  this  case, 
as  a  matter  of  negligence,  was  for  the  jury.  We  do  not  think, 
therefore,  that  the  court  erred  in  denying  these  motions. 
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The  judgment  of  the  court  below  is  affirmed,  with  costs  to  the 
respondents. 

Reavis,  C.  J.,  and  Hadley,  Mount,  FuUerton,  Anders,  and 
Dunbar,  J  J.,  concur. 


Fello\c-serv<ints  and  Fice-princ»>a/5.— "Whether  one  servant  is  a  fel- 
low-servant of  another  does  not  depend  upon  their  respective  grades 
or  rank,  but  upon  the  nature  of  the  services  being  performed:  Wiskie 
V.  Montello  Granite  Co.,  Ill  Wis.  443,  87  Am.  St.  Rep.  885,  87  N.  W. 
461;  Morgridge  v.  Provident  Tel.  Co.,  20  R.  I.  386,  78  Am.  St.  Rep. 
879,  39  Atl.  328.  An  emplovg  may  be  a  fellow-servant  when  perform- 
ing certain  duties,  and  when  performing  other  duties  he  may  repre- 
sent his  employer:  Wellston  Coal  Co.  v.  Smith,  65  Ohio  St.  70,  87  Am. 
St.  Rep.  547,  61  N.  E.  143.  And  if  an  injury  is  caused  to  a  servant 
by  another  employ^  through  an  act  pertaining  to  the  duty  which  the 
master  owes  to  his  servant,  the  master  is  answerable:  Mast  v.  Kern, 
34  Or.  247,  75  Am.  St.  Rep.  580,  54  Pac,  950;  Chicago  etc.  R.  R.  Co. 
v.  Eaton,  194  111.  441,  88  Am.  St.  Rep.  161,  62  N.  E.  784;  Hayes  v. 
Colchester  Mills,  69  Vt.  1,  60  Am.  St.  Rep.  915,  37  Atl.  369.  As  to 
who  is  a  \ice-principal  for  whose  negligence  the  employer  is  liable, 
gee  the  monographic  note  to  Mast  v.  Kern,  75  Am.  St.  Rep.  584-640. 
And  as  to  who  is  a  fellow-servant,  see  the  monographic  note  to  Fox 
v.  Sanford,  67  Am.  Dec.  588-597.  A  master  is  liable  to  his  servant 
for  an  injury  caused  by  the  combined  negligence  of  the  master  and  u 
fellow-servant:  Chicago  etc.  Ry.  Co.  v.  Gillison,  173  111.  264,  50  N.  E. 
657,  64  Am.  St.  Eep.  117,  aaid  cases  cited  in  the  cross-reference  note 
thereto. 


ABB   V.    XORTHERN"   PACIFIC   RAILWAY    COMPANY. 
[28  Wash.  428,  68  Pac.  954.] 

JOINT  TORT-FEASOES  are  Equally  Liable  for  the  Whole 
Injury  Done,  and  the  injured  person  may  pursue  one  separately,  or 
all  jointly,  or  any  number  jointly  less  than  the  whole,  but  there 
can  be  but  one  satisfaction,     (p.  866.) 

THE  RELEASE  of  One  Joint  Tort-feasor  granted  on  a  pay- 
ment made  by  him  necessarily  releases  all,  though  it  stipoalates  to 
the   contrary,     (p.   872.) 

B.  S.  Grosscup  and  James  P.  McElroy,  for  the  appellant. 

Hastings  &  Stedman,  for  the  raspondent. 

"*!*•  HADLEY,  J.  Tliis  is  an  action  to  recover  for  personal 
injuries  received  by  respondent  in  a  collision  which  occurred 
in  the  city  of  Seattle  between  an  outgoing  passenger  train  of 
appellant  and  a  street-car  of  the  Grant  Street  Elpctric  Railway 
Company  at  a  crossing  of  the  two  railways.  '*-'*  R(\>;pondpnt 
was  a  passenger  upon  the  street-car,  and  alleges  that  his  injuries 
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were  occasioned  by  the  joint  carelessness  of  the  persons  operat- 
ing the  street-car  and  those  operating  the  railway  train  The 
action  was  brought  against  the  appellant  only.  A  trial  was 
had  before  a  jury,  resulting  in  a  verdict  for  respondent  in  the 
Rim  of  one  thousand  dollars.  A  motion  for  new  trial  inter- 
posed by  appellant  was  doniod,  and  judLnncnt  entered  against 
appellant  for  one  thousand  dollars  and  costs.  From  said  judg- 
ment this  appeal  was  taken. 

The  answer  affirmatively  alleged  that  after  the  collision 
aforesaid  occurred,  for  and  in  consideration  of  the  sum  of  three 
hundred  dollars,  then  paid  to  him  by  the  said  Grant  Street 
Electric  Railway  Company,  and  a  pas>s  delivered  to  him  over  its 
street  railway  for  the  period  of  one  year,  the  respondent  did 
then  and  there  agree  with  the  said  street  railway  company  to 
release,  and  did  fully,  finally,  and  forever  release  and  discharge, 
the  said  street  railway  company  and  the  appellant  from  any 
and  all  damage  and  claim  of  damage  done  to  his  person  or 
property,  and  from  any  and  all  claims  whatsoever  growing  out 
of  said  collision;  which  said  agreement  was  in  words  and  fig- 
ures as  follows,  to  wit :  "For  and  in  consideration  of  the  sum 
of  three  hundred  dollars  ($300)  in  hand  paid,  and  a  pass  over 
the  Grant  Street  Electric  Railway  for  the  period  of  one  year, 
T.  the  undersigned,  do  hereby  release  and  discharge  the  Grant 
Street  Electric  Railway  Company  from  any  and  all  damages 
done  to  me  in  my  person  or  property  in  the  late  collision  be- 
tween a  car  of  the  Grant  Street  Electric  Railway  Company 
and  a  train  of  the  Northern  Pacific  Railroad  Company.  This 
agreement  is  not  to  be  taken  or  considered  as  a  release  of  any 
damages  which  the  undersigned  may  have  against  the  North- 
em  Pacific  Railroad  Company." 

It  is  further  alleged  that  by  reason  of  said  agreement  the 
appellant  is  fully  released  and  discharged  from  all  liability 
'*^*^  in  the  premises,  and  that  respondent  is  estopped  from 
maintaining  this  action.  The  reply  admits  the  receipt  by  re- 
spondent of  three  hundred  dollars  and  a  pass  for  one  year  from 
the  street  railway  company,  and  also  admits  that  respondent 
executed  the  release  set  out  in  the  answer  and  delivered  the 
same  to  said  street  railway  company;  alleges  that  said  j)a%- 
ment  and  said  pass  were  given  to  respondent  in  partial  -yit- 
isfaction,  only,  of  his  damages  suffered  in  said  collision,  as  was 
understood  by  said  street  railway  company  and  res})on(lont  at 
the  time;  and  that  it  was  not  the  intention  on  tlie  part  of  either 
respondent  or  said  street  railway  conipany   to  in  any  manner 
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release  or  discharge  respondent's  cause  of  action  or  to  surren- 
der any  claim  for  damages  that  he  might  have  against  appel- 
lant. Under  the  issue  made  by  the  pleadings  concerning  said 
payment  and  release,  we  are  called  upon  to  determine  the  ef- 
fect thereof  upon  the  status  of  appellant  in  this  action.  The 
trial  court  construed  the  written  release  in  its  legal  efTect  to 
be  a  mere  covenant  on  the  part  of  respondent  not  to  sue  thi^ 
street  railway  company  in  consideration  of  the  payment  of 
three  hundred  dollars  and  the  issuance  to  him  of  a  pass  for 
one  year,  and  instructed  the  jury  that  it  was  not  a  full  bar  to 
the  action  against  appellant,  but  that  they  should  deduct  tlie 
amount  so  paid  from  what  they  should  find  the  whole  damage 
to  be,  if  they  found  such  whole  damage  to  be  greater  tlian  the 
amount  paid,  and  should  return  a  verdict  for  the  balance.  It 
is  evident  from  the  pleadings  that  but  one  wrong  was  com- 
mitted, and  that  was  the  joint  wrong  of  the  street  railway  com- 
pany a.nd  the  appellant.  The  two  companies  jointly  committed 
the  tort  from  which  the  injuries  arose,  and  there  can  be  no 
question  but  that  said  release  and  payment  fully  released  and 
discharged  the  street  railway  company,  one  of  the  joint  wrong- 
doers, from  responding  to  any  further  demand  for  damages. 
In  whatever  light  *^*  the  release  be  viewed,  whether  as  a  mere 
covenant  not  to  sue  the  street  railway  company,  or  as  an  abso- 
lute discharge  thereof,  there  can  be  no  doubt  that  it  could  be 
pleaded  in  full  bar  of  any  action  against  the  street  railway 
company  for  further  damages.  It  is,  and  has  long  been,  a 
generally  recognized  rule  that  there  is  no  line  of  sc})aration  be- 
tween the  liability  of  joint  tort-feasors.  The  tort  is  a  thing 
integral  and  indivisible,  and  any  claim  for  injuries  arising 
therefrom  runs  through  and  embraces  every  part  of  the  tort. 
The  liability  of  one  cannot  be  carried  into  any  portion  of  the 
joint  tort  that  is  not  followed  by  an  equal  liability  of  the  otrier 
tort-feasors.  Each  is'  liable  for  the  whole,  and  the  injured 
party  may  pursue  one  separately,  or  he  may  pursue  all  jointly, 
or  any  number  jointly  less  than  the  whole  number.  This  prin- 
ciple is  discussed  in  Doremus  v.  Root,  23  Wash.  710.  63  Vdc. 
572,  and  Birkel  v.  Chandler,  26  Wash.  241,  66  Pac.  406.  But 
while  they  may  be  thus  pursued  separately  or  jointly,  yet  there 
can  be  but  one  satisfaction. 

"In  a  joint  trespass  or  tort  each  is  considered  as  sanctioning 
the  acts  of  all  the  others,  thereby  making  them  his  own.  Each 
is  therefore  liable  for  the  wliole  damage,  as  occasioned  by  him- 
self, and  it  may  be  recovere>l    by  a  suit    against    him    alone. 
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There  can  be  no  separate  estimate  of  the  injury  committed 
by  each,  and  a  recovery  accordingly.  The  difficulty  in  main- 
taining the  suit  against  the  others  is  that  the  law  considers 
that  the  one  who  has  paid  for  the  injury  occasioned  by  him, 
and  has  been  discharged,  committed  the  whole  trespass  and 
occasioned  the  whole  injury,  and  that  he  has  therefore  satisfied 
the  plaintiff  for  the  whole  injury  which  he  received":  Gilpat- 
rick  V.  Hunter,  24  Me.  18,  41  Am.  Dec.  370,  371. 

In  Seither  v.  Philadelphia  Traction  Co.,  125  Pa.  St.  397, 
17  Atl.  338,  11  Am.  St.  Rep.  905,  one  who  was  injured  by  a 
collision  between  two  cars  of  '•^^  different  companies  accepted 
a  certain  sum  in  full  of  all  claim  for  the  injuries  against  one 
of  the  companies,  and  executed  a  release  in  which  he  agreed 
to  prosecute  the  other  company,  and  reimburse  the  first  out  of 
the  amount  recovered.  The  release  was  held  to  be  a  bar  to 
an  action  for  the  same  injuries  against  the  other  company. 
The  opinion  says :  "The  court  below  held  very  properly  that 
this  agreement  and  release  was  a  bar  to  a  recovery  in  this  auc- 
tion. The  plaintiff  had  received  one  satisfaction;  he  was  not 
entitled  to  a  second.'* 

In  Turner  v.  Hitchcock,  20  Iowa,  310,  317,  318,  Mr.  Jus- 
tice Dillon,  in  a  well-considered  opinion,  says  upon  this  sub- 
ject: "It  is  also  an  undisputed  principle  of  the  common  law 
that  as  a  general  rule,  the  release  of  one  joint  wrongdoer  re- 
leases all.  The  rule  and  the  reason  for  it  are  thus  stated  in  a 
work  of  high  authority:  *If  divers  commit  a  trespass,  though 
this  be  joint  or  several,  at  the  election  of  him  to  whom  the 
wrong  is  done,  yet  if  he  releases  to  one  of  them,  all  are  dis- 
charged, because  his  own  deed  shall  be  taken  most  strongly 
against  himself.'  Also  (which  seems  to  be  the  better  reason) 
such  release  is  a  satisfaction  in  law  which  is  equal  to  a  satisfac- 
tion in  fact:  Bacon's  Abridgment,  tit.  'Release,'  B 'The 

reason  of  the  rule'  that  the  release  of  one  is  the  release  of  all 
'seems,'  says  Bronson,  J.,  with  his  accustomed  clearness  and 
force  (Bronson  v,  Fitzhugh,  1  Hill,  185),  'to  be  that  the  re- 
lease being  taken  most  strongly  against  the  releasor  is  conclu- 
sive evidence  that  he  has  been  satisfied  for  the  wrong;  and 
after  satisfaction,  although  it  moved  from  only  one  of  the  tort- 
feasors, no  foundation  remains  for  an  action  against  any  one. 
A  sufficient  atonement  ha\nng  been  made  for  tfie  trespa.'^-i,  the 
whole  matter  is  at  an  end-  It  is  as  though  the  wrong  had 
never  been  done.' 
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In  Denver  etc.  R.  R.  Co.  v.  Sullivan,  21  Colo.  302,  41  Pac. 
501,  it  was  held  that,  where  two  railroad  companies  '*^^  were 
jointly  liable  for  injury  to  a  person,  a  release  by  such  person 
of  his  right  of  action  a^^ainst  one  of  the  companies  also  released 
the  other.  The  following  cases  are  also  directly  to  the  same 
point,  and  strongly  support  the  same  rule:  Tompkins  v.  Clay 
Street  R.  R.  Co.,  ^G6  Cal.  163,  4  Rac.  1165;  Goss  v.  Ellison, 
136  Mass.  503;  Donaldson  v.  Carmichael,  102  Ga.  40,  29  S. 
E.  135. 

It  is  urged  that  the  release  in  the  case  at  bar  amounts  to  no 
more  than  an  acknowledgment  of  partial  satisfaction  of  the 
entire  demand,  and  that  this  la  made  clear  by  the  reservation 
of  a  right  to  make  further  demand  of  appellant,  which  appears 
at  the  conclusion  of  the  written  instrument  set  out  above;  in 
other  words,  it  is  insisted  that  the  parties  to  that  agreement 
did  not  intend  it  to  be  a  release  of  appellant.  As  we  have 
soon,  however,  they  did  intend  it  to  be  a  release  of  appellant's 
joint  tort-feasor.  Respondent's  counsel  frankly  concede  that 
there  is  conflict  of  autliority  upon  this  subject,  but  insist  that 
tlie  construction  placed  upon  the  release  in  question  by  the 
superior  court  is  the  reasonable  one  in  order  to  give  effect  to 
the  intention  of  the  parties.  The  following  ca.ses,  however, 
not  only  support  those  already  cited,  but  further  hold  that  in 
an  action  to  recover  for  a  joint  tort,  if  the  plaintiff  shall  re- 
ceive money  in  satisfaction  of  the  wrong  done  him  by  one 
party,  it  is  a  satisfaction  as  to  all,  and  they  are  thereby  dis- 
charged of  all  liability  to  plaintiff,  whether  the  parties  to  the 
release  agreement  intended  it  to  so  operate  or  not:  See  Brown 
v.  Kencheloe,  3  Cold.  192;  Ellis  v.  Bitzer,  2  Ohio,  89,  15  Am. 
Dec.  534;  Ayer  v.  Ashmead,  31  Conn.  447,  83  Am.  Dec.  154; 
Mitchell  V.  Allen,  25  Hun,  543;  Gunthcr  v.  Lee,  45  Md.  60, 
24  Am.  Rep.  504.  In  the  cases  last  cited  there  were  reserva- 
tions to  the  effect  that,  notwithstanding  the  release  of  one, 
others  who  were  jointly  liable  should  not  bo  thereby  roleasod  ; 
but  in  each  instance  it  was  ^^*  held  that  the  release  of  one 
operated  in  law  to  release  all.  Referring  to  a  release  with 
such  a  reservation,  the  opinion  in  Ellis  v.  Bitzer,  2  Ohio.  93, 
15  Am.  Dec.  534,  makes  the  following  observation:  "It  can 
make  no  difference  that  it  was  part  of  the  agroomont  between 
the  plaintiff's  agent  and  Williams  and  Adkins  that  the  giving 
and  receiving  the  note  mentioned  in  the  pleas  Mas  not  to  be  a 
satisfaction  for  the  other  trespassers.  Each  joint  trespasser 
being  liable  to  the  extent  of  the  injury  done  by  all,  it  follows 
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as  a  necessary  consequence  that  satisfaction  made  by  one  for 
his  liability  operates  as  a  satisfaction  for  the  whole  trespass, 
and  a  discharge  of  all  concerned.  Williams  and  Adkins  could 
make  no  agreement  impairing  the  legal  riglits  of  the  defend- 
ants, nor  cede  to  the  plaintiff  the  privilege  these  defendants 
had  of  availing  themselves  of  any  matter  forming  a  legal  de- 
fense to  this  action.  The  accord  and  satisfaction  mentioned 
in  the  third  plea  operated  in  law  as  a  discharge  of  these  de- 
fendants from  liability  for  the  injury  complained  of  by  the 
plaintiff,  and  it  was  not  in  the  power  of  other  {K'rsons  to  de- 
prive them,  by  any  agreement  of  theirs,  of  the  benefit  of  this 
legal  discharge." 

Jn  Gunther  v.  Lee,  45  Md.  GO,  2-i  Am.  Kep.  504,  the  release 
was  under  seal,  and  it  was  held  that  the  proviso  in  the  release 
by  which  the  right  to  recover  for  the  same  injury  against 
others  was  attempted  to  be  preserved  was  void,  as  being  repug- 
nant to  the  legal  effect  and  operation  of  the  release  itself,  it 
is  generally  held  that  a  release  under  seal  given  to  one  sliall 
have  the  ei^oct  to  discharge  all,  whether  the  release  shows  upon 
its  face  a  payment  in  satisfaction  or  not,  the  reason  for  the 
rule  being  that  the  solemnity  of  the  seal  imports  a  considera- 
tion and  satisfaction.  The  release  in  the  case  at  bar,  however, 
shows  upon  its  face  a  payment  and  satisfaction.  Moreover,  by 
statute  in  this  state,  the  use  of  private  seals  is  abolished,  and 
it  is  provided  that  "the  addition  of  a  private  seal  to  any  such 
instrument  or  contract  in  *^^  writing  hereafter  made  shall 
not  affect  its  validity  or  legality  in  any  respect":  Ballinger's 
Code,  sec.  4523. 

We  will  now  refer  to  cases  cited  by  respondent.  In  Cliam- 
berlin  v.  Murphy,  41  Vt.  110,  a  release  was  pleaded  which  had 
been  given  one  of  the  joint  tort-feasors  pending  an  action  for 
the  tort.  The  release  acknowledged  payment  oi  sixty-five  dol- 
lars "in  settlement  so  far  as  said  Simonds'  estate  is  concerned, 
only,  of  a  suit  in  favor  of  Mary  E.  Gray  and  her  husnand 
against  said  Simonds.  and  not  in  settlement  of  the  caus'^  of 
action  for  which  said  suit  was  brought;  and  she  reserves  the 
right  to  prosecute  any  other  parties  to  said  tresjmss,  and  this 
settlement  is  not  to  affect  the  same.  The  suit  now  jx-nding 
against  said  Simonds  is  to  be  entered  discontinued  without 
costs  to  either  party."  It  will  be  observed  that  the  writing 
expressly  stated  that  it  was  in  settlement  of  that  suit,  but  not 
of  the  cause  of  action  for  wliich  the  suit  was  brought.  Tho  con- 
sideration was  that  the  particular   suit   then  pending  wa-   to 
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be  simply  discontinued  as  to  the  one  party,  but  the  right  to 
pursue  the  cause  of  action  was  expressly  retained.  The  court 
held  the  legal  effect  of  the  instrument  to  be  not  a  release  of 
the  cause  of  action,  but  simply  a  covenant  not  to  sue  the  one 
party,  and  that  it  was,  therefore,  not  a  discharge  and  satisfac- 
tion. By  way  of  distinguishing  that  case  it  will  be  observed 
that  nothing  was  said  about  releasing  and  discharging  from 
any  and  all  claims  for  damages,  as  was  done  in  the  case  at 
bar;  that  it  was  only  in  settlement  of  the  suit  then  pending, 
and,  as  the  court  observed,  was  *'not  in  settlement  of  the  cause 
of  action."  In  Sloan  v.  Herrick,  49  Vt.  327,  a  suit  against 
one  joint  tort-feasor  was  discontinued  without  costs,  but  no 
satisfaction  for  the  tort  was  received.  It  was  held  to  be  no 
bar  to  an  action  against  the  other,  for  the  reason  that,  no 
satisfaction  having  been  made,  the  plaintiff  could  pursue  either 
until  satisfaction  ^^'^  was  received.  In  Duck  v.  Mayeu 
[1892],  2  Q.  B.  511,  a  receipt  was  given  to  one  for  the  pay- 
ment of  a  certain  sum,  with  the  reservation  that  it  was  without 
prejudice  to  the  claim  against  another.  It  was  held  that,  as 
it  appeared  the  parties  did  not  intend  it  for  a  release,  the  effect 
was  that  it  became  a  covenant  not  to  sue,  and  was  not  a  release. 
The  above — an  English  case — would  seem  to  support  respond- 
ent's contention  that  the  instrument  under  discussion  in  the 
case  at  bar  is  not  a  release,  but  is  a  covenant  not  to  sue.  The 
case  of  Ellis  v.  Esson,  50  Wis.  138,  36  Am.  Rep.  830,  6  N. 
W.  518,  upon  first  reading  appears  to  support  respondent's 
contention;  but  upon  careful  reading  it  will  be  observed  that 
the  damages  sought  were  for  the  wrongful  cutting  and  removal 
of  timber.  One  of  the  wrongdoers  had  paid  two  hundred  dol- 
lars in  consideration  of  an  agreement  not  to  sue  him.  This 
was  held  not  to  be  a  bar  to  an  action  against  the  other  for 
the  amount  of  actual  damage  unpaid,  on  the  theory  that  the 
damage  was  of  such  a  character  that  the  full  amount  was  easilv 
ascertainable  by  direct  and  positive  proof,  and  was  not  depend- 
ent upon  mere  opinion  evidence.  But,  as  indicative  of  the 
views  of  the  court  when  applied  generally  to  the  release  of  one 
joint  tort-feasor,  the  concluding  paragraph  of  the  opinion 
stai?s  the  following:  "Xotwithstanding  any  general  remarks 
found  in  this  opinion,  it  will  be  understood  that  the  decision 
of  the  court  goes  no  further  than  holding  that  the  facts  of  this 
case  do  not  show  a  release  of  the  defendants  from  liability  for 
damages,  and  that  the  majority  of  the  members  of  the  court  do 
not  now  decide  that  a  similar  agreement  made  with  one  of  two 
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or  more  joint  trespassers  in  an  action  for  an  assault  and  bat- 
tery, false  imprisonment,  or  similar  actions,  in  which  the  dam- 
ages rest  mainly  in  estimation  and  opinion,  would  not  be  a 
bar  to  an  action  against  the  others." 

"^"^  In  Snow  V.  Chandler,  10  N.  H.  92,  34  Am.  Dec.  140, 
one  party  paid  twenty  dollars,  with  the  understanding  that, 
if  the  claimant  should  at  any  time  in  the  future  decide  to  pur- 
sue  the  joint  trespasser,  he  might  do  so  upon  refunding  the 
sum  so  paid.  The  sum  was  not  refunded,  and  action  was 
brought  against  the  other.  It  was  held  that  the  understand- 
ing amounted  only  to  a  covenant  not  to  sue  the  one  making 
the  payment,  and  that  it  was  not  a  release  of  the  other.  The 
case  of  Bloss  v.  Plymale,  3  W.  Va.  393,  100  Am.  Dec.  752, 
holds  tliat  a  paper  not  under  seal,  delivered  to  one  joint  tres- 
jxisser,  which  shows  upon  its  face  that  it  was  not  the  intention 
to  satisfy  and  discharge  the  liability  of  the  other,  will  not  work 
a  discharge  of  the  other.  The  paper  relied  upon  as  evidence 
of  a  release  in  that  case  was  as  follows:  "Eeceived  of  John 
Jarrell,  Jr.,  seventy-five  dollars,  it  being  in  full  of  all  dues, 
debts,  and  demands  up  to  this  date." 

The  court  held  that  an  absolute  release  of  one  joint  trespasser 
discharges  all  the  rest  who  participated,  but  that  such  release 
as  a  discharge  for  all  that  has  been  given  to  one  only  must  be 
a  technical  release  under  seal,  expressly  stating  the  cause  of 
action  to  be  discharged  without  conditions  or  exceptions,  and 
no  release  will  be  allowed  by  implication;  and  also  held  that 
the  paper  in  question  did  not  constitute  a  release  within  the 
rule  declared.  Lovejoy  v.  Murray,  3  Wall.  1,  holds  that  a 
judgment  against  a  joint  trespasser  is  not  a  bar  to  an  action 
against  another  joint  trespasser  unless  the  judgment  is  satis- 
fied; that  nothing  short  of  satisfaction  or  its  equivalent  will 
amount  to  a  good  plea  in  bar. 

Other  cases  cited  by  respondent  relate  to  contractual  obliga- 
tions, and  we  think  the  above  a  fair  review  of  the  authorities 
cited  bearing  directly  upon  the  principle  under  ^^^  discus- 
sion here.  It  will  thus  be  seen  that  there  is  some  conflict  in 
authority,  but  we  believe  it  is  manifest  from  the  foregoing  that 
the  decided  weight  of  authority  in  this  country  is  to  the  effect 
that  such  a  release  as  is  shown  in  this  case  operates  to  discharge 
all  who  participate  in  a  joint  tort.  It  is  true  it  has  been  held, 
and  doubtless  correctly,  that  a  mere  agreement  not  to  sue  one 
I?  not  a  release  of  the  others;  but,  wlien  an  injured  party 
makes  an  estimate  of  the  amount  of  dama^L^  he  is  willing?  to 
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receive  from  one,  and  accepts  such  sum  with  the  agreement 
that  it  shall  fully  release  and  discharge  the  one  making  the 
payment,  we  think  it  is  more  than  a  mere  agreement  not  to  sue. 
It  is  a  release  of  his  cause  of  action  in  consideration  of  a  satis- 
faction, and  there  is  scarcely  any  dispute  among  the  authori- 
ties that,  where  there  is  an  absolute  release  of  one,  it  operates 
to  release  all  tort-feasors  who  participated  in  the  same  act. 

Viewing  the  agreement  and  release  as  we  do,  it  becomes  nec- 
essary to  reverse  this  case,  and,  since  the  construction  to  be 
placed  upon  the  release  lies  at  the  foundation  of  any  right  of 
recovery  under  the  issues,  it  is  therefore  unnecessary  to  grant 
a  new  trial.  The  judgment  is  therefore  reversed  and  the 
cause  remanded,  with  instructions  to  the  lower  court  to  dis- 
miss the  action. 

Eeavis,  C,  J.,  and  Fullerton,  White,  Anders  and  Mount,  JJ., 
concur. 
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a.  Liquor  Sellers  under  Civil  Damage  Acts. 

b.  Eailway  Cases. 

c    Marriage  of  Female  Tort-feasor  by  Plaintiff. 
UL    Parties  to  the  Discharge. 
A.    Infants. 
b.    Discharge  of  Strangers. 

1.  Effect  on  Those  Liable. 

2.  Distluction  Between  Eelease  and  Satlsfactioa. 
IV.    Eeservation  in  Eelease  of  Eight  to  Hold  the  Others. 

a.    Whether  will  be  Given  Effect. 
V.     Covenant  not  to  Sue  One  Tort-feasor, 
a.     Does  not  Eelease  the  Others. 
VI.     Pendency  and  Dismissal  of  Suit  Against  One  Tort-feasor. 
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a.  Pendency  of  Suit— Settlement— Eetraxit. 

b.  Pendency  in  Federal  Court. 

c.  Dismissal  or  Nolle  Prosequi. 

VII.     Eecovery  of  Judgment  Against  One  Wrongdoer. 

a.  Whether  Releases  the  Others. 

b.  Partial  Satisfaction  of  Judgment. 

c.  Costs  and  Nominal  Damages  Against  the  Others, 

d.  Effect  of  an  Unsatisfied  Judgment. 

e.  Effect  of  Issuing  Execution. 

I.  Discharge  of  One  as  the  Discharge  of  All. 
a.  The  General  Rule.- Primarily,  every  person  is  liable  for  the 
injury  caused  by  him.  If  he  acts  separately,  he  is  separately  liable 
ior  all  the  injury.  If  he  acts  jointly  with  others,  he  is  both  jointly 
and  severally  liable  for  the  whole  injury.  There  can  be  no  separate 
estimate  of  the  injury  committed  by  each;  there  can  be  no  appor- 
tionment of  the  responsibility  between  them.  Each  is  considered  as 
sanctioning  the  acts  of  all  the  others,  thereby  making  them  his 
own.  There  is  but  one  injury,  for  which  each  is  answerable  in  full. 
Hence,  the  familiar  principle  that  a  release  to  one  joint  tort-feasor, 
or  an  acceptance  of  satisfaction  from  one,  discharges  all.  Where 
there  has  been  only  one  wrongful  act,  there  can  be  but  one  full 
and  compete  recovery.  When  that  is  obtained  the  injured  party 
has  exhausted  his  remedy.  Compensation  for  the  injury  is  all  the 
law  contemplates.  A  suflicient  atonement  having  been  made,  though 
by  only  one  of  the  wrongdoers,  the  whole  matter  is  at  an  end,  so 
far  as  the  legal  rights  and  liabilities  of  the  parties  are  concerned. 
It  is  as  though  the  wrong  had  never  been  done.  Were  this  not  so, 
one  having  a  claim  against  several  persons  on  account  of  a  single 
tort  might  sue  one  and  settle  the  suit,  receiving  damages;  he  might 
then  sue  another  and  settle  in  the  same  way,  and  repeat  the  pro- 
ceeding as  to  all  but  one,  and  then  sue  him  for  the  whole  damage, 
as  if  no  compensation  had  been  made.  Thus  would  be  opene^i  a 
door  to  a  class  of  speculations  not  deserving  encouragement.  The 
rule  of  law  that  makes  one  satisfaction  or  release  a  bar  to  further 
claims  for  the  same  tort  is  founded  in  good  reason  and  stands  un- 
questioned: Smith  v.  Gayle,  58  Ala.  600;  Montgomery  v.  Erwin.  2-i 
Ark.  540;  Donaldson  v.  Carmichael,  102  Ga.  40,  29  S.  E.  135;  Chupin 
V.  Chicago  etc.  R.  li.  Co.,  18  111.  App.  47;  Vingeant  v.  Scully,  35  111.  App. 
44;  Allen  v.  Wheatley,  3  Blackf.  (Ind.)  332;  Long  v.  Long,  57  Iowa, 
497,  10  N.  W.  875;  Miller  v.  Beck,  108  Iowa,  575,  79  N.  W.  344;  liwiu 
v.  Scribner,  15  La.  Ann.  583;  Gilpatrick  v.  Hunter,  24  Me.  IS,  41 
Am.  Dec.  370;  Brown  v.  City  of  Cambridge,  3  Allen,  474;  Stone  v. 
Dickinson,  5  Allen,  29,  81  Am.  Dec.  727;  Hartigan  v.  Dickson,  81 
Minn.  284,  83  N.  W.  1091;  Gould  v.  Gould,  4  N.  H.  173;  Barrett  v. 
Third  Ave.  R.  R.  Co.,  45  N.  Y.  628;  Comstock  v.  Hopkins,  15  X. 
Y.   Supp.   908,  61    Hun,    189;   Johanson    v.   C:ity   of   New   York,    76    X. 
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Y.  Supp.  119,  71  App.  Div,  561;  Brown  v.  Kencheloe,  3  Cold.   (Tenn.) 
192;   Cocke   v.  Jeanor,   Hob.   66. 

b.     Accord    and    Satisfaction. 

1.  Complete  Satisfaction.— The  party  suffering  injury  at  the 
hands  of  joint  tort-feasors  is  entitled  to  but  one  satisfaction  there- 
for. If  he  settles  his  claim  with  one  of  them,  or  receives  satis- 
faction from  him,  the  rest  are  discharged  of  their  liability  and  lie 
cannot  recover  from  them.  While  he  may  proceed  against  any  or 
all  at  his  pleasure,  holding  whomsoever  he  chooses  answerable,  he 
can  have  but  one  satisfaction:  Ballard  v.  Noaks,  2  Ark.  45;  Urton 
V.  Price,  57  Cal.  270;  American  Express  Co.  v.  Patterson,  73  Ind. 
430;  Metz  v.  Soule  etc.  Co.,  40  Iowa,  236;  Bryant  v.  Reed,  34  Neb. 
720,  52  N,  W.  694;  Sp-urr  v.  North  Hudson  etc.  R.  R.  Co.,  56  N.  J. 
L.  346,  28  Atl.  582;  Livingston  v.  Bishop,  1  Johns.  290,  3  Am.  Dec 
330;  Woods  v.  Pangburn,  75  N.  Y,  495;  Union  Associated  Press  v. 
Press  Pub.  Co.,  54  N.  Y.  Supp.  183,  24  Misc.  Rep.  610;  Tilton  v. 
Morgaridge,  12  Ohio  St.  98;  Floyd  v.  Browne,  1  Ruwle  (Pa.),  125, 
18  Am.  Dec.  602;  Eastman  v.  Grant,  34  Vt.  387;  Bird  v.  Randall,  3 
Burr.  1345;  Thurman  v.  Wild,  11  Ad.  &  E.  453.  The  case  is  not 
different  if  the  party  thereafter  sought  to  be  charged  is  considered 
merely  as  an  instigator  of  the  tort:  Rogers  v.  Cox,  66  N.  J.  L.  432, 
50  Atl.   143.  • 

The  bar  arises,  not  from  any  particular  form  the  proceeding  may 
assume,  but  from  the  receipt  and  acceptance  by  the  injured  party 
of  a  satisfaction  for  the  wrong  done  him:  Denver  etc.  R.  R.  Co.  v. 
Sullivan,  21  Colo.  302,  41  Pac.  501.  It  must  appear,  however,  that 
he  has  received  full  compensation,  or  what  he  has  accepted  as  full 
compensation:  O'Shea  v.  New  York  etc.  R.  R.  Co.,  105  Fed.  559,  44 
C.  C.  A.  601.  A  receipt  acknowledging  a  satisfaction  from  one  tort- 
feasor may  be  explained  by  parol,  and  the  fact  shown  that  the  ac- 
cord was  not  actually  exocuted:  McGehee  v.  Shafer,  15  Tex.  19S.  If 
a  mortgage  is  accepted  conditionally  in  settlement  and  satisfaction 
of  a  claim  on  which  an  action  is  pending  against  another  person 
liable  as  a  tort-feasor  equally  with  the  mortgagor,  but  the  condition 
is  not  perfornieil,  it  cannot  be  pleaded  in  defense  of  the  suit:  Colili 
V.  Malone,  86  Ala.  571,  6  South.  6;  S.  C,  91  Ala.  388,  8  South.  09^,. 
It  is  held,  however,  that  the  acceptance  of  the  note  of  one  of  several 
cotrespassers  in  satisfaction  of  the  wrong  done  by  him,  releas  s 
the  others,  although  the  note  remains  unpaid  and  is  brought  iuto 
court  to  be  canceled:  Ellis  v.  Bitzer,  2  Ohio,  89,  15  Am.  Dec.  534. 

2.  Partial  Satisfaction. 
A.  The  General  Effect  of. — When,  as  has  been  seen,  the  plaintiff 
has  accepted  satisfaction  in  full  for  the  injury  suffered  by  him,  the 
law  will  not  permit  him  to  recover  at^'nin  for  the  same  injury;  but 
he  is  not  so  affected  until  he  has  received  full  satisfaction,  or  tliat 
which   the   lnvv   cousi([ers   such.     If    he   receives   part   of   the   damages 
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from  one  of  the  wrongdoers,  the  receipt  thereof  not  being  umler- 
stood  to  be  in  full  satisfaction  of  the  injury,  he  does  not  thereby 
discharge  the  others  from  liability:  Boyles  v.  Knight,  123  Ala.  289, 
26  South.  939;  Heimaman  v.  Kinnare,  92  111.  App.  232;  McCrillis  t. 
Hawe?,  38  Me.  566;  Irvine  v.  Mulbank,  15  Abb.  Pr.,  N.  S.,  378;  Bloss 
V.  I'lymale,  3-  W.  Va.  393,  100  Am.  Dec.  752;  Ellis  v.  Esson,  50  Wis. 
138,  36  Am.  Rep.  830,  6  N.  W.  518.  Such  partial  satisfaction  oper- 
ates only  as  a  satisfaction  pro  tanto  in  favor  of  the  rest  of  the 
tortfeasors.  Thus  far,  however,  they  may  show  it  in  mitigation  of 
damages,  and  they  can  be  made  to  respond  only  for  the  balance: 
Smith  V.  Gayle,  58  Ala.  600;  Meixell  v.  Kirkpatrick,  29  Kan.  679, 
684;  Snow  v.  Chandler,  10  N.  II.  92,  34  Am.  Dec.  140;  Merchants' 
Bank  v.  Curtis,  37  Barb.  317;  Knapp  v.  Roche,  94  N.  Y.  329;  Ileyer 
Bros.  V.  Carr,  6  R.  I.  45;  Chamberlin  v.  Murphy,  41  Vt.  110. 

For  example,  when  a  portion  of  property  wrongfully  taken  is 
returned  and  accepted,  there  is  a  reduction  pro  tanto  from  the  total 
damages  that  otherwise  would  be  allowed:  Bowman  v.  Davis,  13 
('olo.  297,  22  Pac.  507.  And  where  one  is  injured  in  a  collision  be- 
tween the  cars  of  a  railroad  and  a  street-car  company,  and  the 
latter  pays  him  five  hundred  dollars,  in  addition  to  compensating 
him  for  lost  time,  paying  his  doctor's  bill,  and  the  like,  he  is  not 
precluded  from  recovering  from  the  railroad  company,  provided  he 
lias  executed  no  release,  though  the  amount  received  must  be  applied 
in  reduction  of  his  recovery:  Chicago  etc.  B.  R.  Co.  v.  Ilines,  82 
111.  App.  488.  If  joint  tort-feasors  are  severally  sued,  the  receipt 
of  money  in  settlement  of  the  action  against  one  is  not  a  discharge 
of  the  others,  unless  received  in  satisfaction  of  the  whole  injury: 
Pogel  v.  Meilke,  60  Wis.  248,  18  N.  W.  927.' 

B.  Unliquidated  Claims.— Such,  in  our  opinion,  is  clearly  the  rule 
when  the  amount  of  tho  claim  is  definite  and  known;  but  we  are  not 
80  confident  in  cases  where  the  damages  are  uncertain  and  un- 
liquidated: See  Commercial  Nat.  Bank  v.  Taylor,  64  Hun,  499,  19  N. 
Y.  Supp.  533.  On  this  question  we  quote  from  Ellis  v.  Esson,  50 
Wis.  138,  36  Am.  Rep.  830,  6  N.  W.  518,  a  case  of  a  joint  tresi)a39 
on  real  estate:  "It  is  insisted  by  the  counsel  for  the  respondent 
that  when  tho  contract  which  is  set  up  as  a  release  of  one  of  several 
joint  wrongdoers  is  not  a  technical  release,  the  construction  of 
which  is  fixed  by  the  law,  then  the  intention  of  tho  parties  is  ti> 
govern;  and  if  it  be  clear  that  there  was  no  intention  on  the  jiart 
or'  the  injured  person  to  release  his  causo  of  action  against  all  the 
wrongdoers,  and  that  the  sum  received  was  not  in  fact  a  full  ooni- 
j'onsation  for  his  injury,  nor  intended  to  be  such  by  tlie  parties, 
then  any  agreement  of  the  injured  party  not  to  prosecute  one  or 
more  of  several  wrongdoers,  in  consideration  of  the  payment  of 
a  specified  sum  of  money,  does  not  discharge  tho  other  wrongdt.ers, 
(X'fpt  to  the  extent  of  the  mniioy  so  ri-ceivoij.  In  other  words, 
when   the   contract   is   not    of    sucli    a    nature    that    the    law    deems   it 
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conclusive  evidence  that  the  injured  person  has  been  satisfied  for 
the  wrong,  then  it  becomes  a  question  of  fact  for  the  court  or  jury 
whether  what  he  has  received  of  the  one  wrongdoer  was  received 
in  full  satisfaction  of  his  wrong;  and  if  it  appears  that  it  was  not 
so  received,  it  is  only  pro  tanto  a  bar  to  an  action  against  the 
otlier  wrongdoers.  And  this  view  of  the  case,  we  think,  is  sustaineil 
by  the  great  weight  of  authority  in  all  cases  where  the  amount  of 
the  damages  is  the  subject  of  proof  and  computation,  as  in  this 
case,  though  there  is  some  conflict  in  those  cases  where  the  dam- 
ages are  not  the  subject  of  proof  and  computation,  but  rest  mostly 
in  the  discretion  of  the  jury,  as  in  cases  of  assault  and  battery, 
slander,  libel,  false  imprisonment   and  actions  of  that  nature. 

"It  is  probable  that  one  reason  why  the  rule  above  stated  hu? 
not  been  so  universally  adopted  by  the  courts  in  the  class  of  actions 
above  named  is  that  in  such  cases  the  real  amount  of  injury  which 
the  plaintiff  has  sustained  is  so  much  a  matter  of  uncertainty  that 
it  would  be  very  difficult  to  tell  before  a  verdict  was  obtained  what 
they  were,  and  any  sum  received  from  one  of  the  wrongdoers  to 
buy  his  peace  miglit  well  be  considered  a  full  compensation  for  the 
injury  sustained.  In  cases  where  there  is  no  technical  release  and 
discharge  of  one  of  several  wrongdoers,  whether  the  receipt  oi 
money  from  one,  accompanied  with  an  agreemeut  not  to  prosecute 
bim  for  the  wrong,  is  a  discharge  of  the  other  wrongdoers,  depemls 
upon  the  question  whether  such  money  was  received  as  an  accord 
and  satisfaction  for  the  whole  injury.  If  it  was,  then  all  are  dip- 
charged;  if  it  was  not,  but  only  as  a  part  satisfaction,  then  it  is 
a  discharge  of  the  others  only  pro  tanto.  A  court  or  jury  would 
more  readily  infer  that  a  receipt  of  two  hundred  dollars  from  a 
party  who  has  assaulted  and  beaten  another,  by  the  party  injured. 
was  intended  as  a  satisfaction  for  the  whole  injury  done,  tb'ui  if 
the  same  sum  had  been  received  by  the  injured  party  of  one  of  two 
or  more  persons  who  had  tortiously  converted  a  thousand  bushels 
of  wheat,  worth  a  thousand  dollars.  The  distinction  made  by  the 
courts  between  the  class  of  cases  above  mentioned,  where  there  is 
no  fixed  legal  measure  of  damages,  and  those  where  there  is  a  fixe.] 
legal  measure,  is  considered  and  commented  upon  in  the  followiiiii 
cases:  Gilpatrick  v.  Hunter,  24  Me.  18,  41  Am.  Dec.  370;  McCrillis 
V.  Hawes,  38  Me.  568;  Knickerbocker  v.  Colver,  8  Cow.  Ill;  i:ilis 
V.  Bitzer,  2  Ohio,  89,  15  Am.  Dec.  534;  Eastman  v.  Grant,  34  Vt. 
390." 

C.  Agreements  not  to  Sue. — In  cases  where  it  is  not  the  ai)i>:ireiit 
intention  of  the  parties  to  discharge  or  release  the  claim  for  dam- 
ages, but  only  to  relieve  one  party  from  liability  on  his  payment 
of  a  part  of  the  demand,  courts  have  considered  the  agreement  a? 
merely  a  covenant  not  to  sue  the  party  discharged:  See  Miller  v. 
Beck,  108  Iowa,  575,  79  X.  W.  344;  Ellis  v.  Esson,  50  Wis.  i:;s, 
36   Am.   Rep.   830,   6  2C.    AV.    51S.     Such    a    covenant,    as   will   be    seen 
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hereafter,    does    not    operate    to    release    the    remaining    wrongdoers: 
See  "Covenant  not  to  Sue  One  Tort-feasor,"  post,  p.  882. 

D.  Parol  Evidence  to  Explain.— An  instrument  in  writing,  given  to 
one  of  two  joint  wrongdoers,  reciting  the  receipt  from  him  of  a  certain 
amount  "as  full  payment,  as  per  claim,"  bars  an  action  against 
the  «ther;  and  parol  evidence  will  not  be  received  to  show  that  the 
sum  paid  was  intended  to  be  received  as  part,  and  not  full,  payment: 
Goss  V.  Ellison,  136  Mass.  503.  "If  this  could  be  treated  merely 
as  a  receipt,"  said  the  court,  "it  might  be  open  for  the  plaintiff  to 
show  by  parol  that  it  was  not  intended  as  full  payment  and  satis- 
faction of  his  claim  against  Buggies.  But  it  was  more  than  a  re- 
ceipt. It  is  not  only  an  acknowledgment  of  the  receipt  of  Buggies' 
note  for  fifty-one  dollars,  but  it  is  a  statement  of  what  the  note  was 
received  for.  It  was  received  'as  full  payment'  for  the  plaintiff's 
claim  against  Buggies." 

c.    Belease    nnder    SeaL 

1.  Effect  of,  Generally.— Satisfaction  for  the  injury  to  the  com- 
plaining party  must  appear  before  the  discharge  of  one  joint  wrong- 
doer will  bar  an  action  against  the  others.  But  satisfaction  may 
be  accomplished  or  elxown  in  two  ways:  As  a  matter  of  fact,  as  has 
hereinbefore  been  considered;  and  as  a  matter  of  law,  by  a  technical 
release.  When  a  technical  release,  which  must  be  under  seal,  is 
given  by  the  injured  person  to  one  of  several  joint  tort-feasors, 
it:  is  quite  uniformly  held,  at  least  in  those  jurisdictions  where  seals 
are  regarded  with  their  ancient  sanctity,  that  this  will  discharge 
all,  and  be  a  bar  to  any  further  remedy  for  the  wrong.  The  release, 
being  under  seal  and  absolute,  cannot,  because  of  the  very  nature 
of  such  technical  instruments,  be  controlled  by  parol  evidence,  and 
the  law  raises  a  conclusive  presumption  that  it  was  given  in  full 
satisfaction  for  the  injury,  and  upon  a  sufficient  consideration:  Ar- 
nett  V.  Missouri  Pac.  Ry.  Co.,  64  Mo.  App.  368;  Rogers  v.  Cox,  C«i 
X.  J.  L.  432,  50  Atl.  143;  Irvine  v.  Milbank,  15  Abb.  Pr.,  N.  S.,  378; 
Sinithwick  v.  Ward,  52  N.  C.  (7  Jones)  64,  75  Am.  Dec.  453;  Spencer 
v.  Williams,  2  Vt.  ?09,  19  Am.  Dec.  711;  Brown  v.  Marsh,  7  Vt. 
320;  Eioss  v.  Plymale,  3  W.  Va.  393,  100  Am.  Dec.  752. 

"The  deed  being  laken  most  strongly  against  the  releasor,"  re- 
marks Justice  Brons^jn,  "is  conclusive  evidence  that  he  has  been 
satisfied  for  the  wrong;  and  after  satisfaction,  although  it  moved 
from  only  one  of  the  tort-feasors,  no  foundation  remains  for  an 
action  against  anyone":  Bronson  v.  Fitzhugh,  1  Hill,  1S5.  A^'ain, 
observes  Justice  Bigelow,  in  Stone  v.  Dickinson,  7  Allen,  26,  "the 
amount  of  compensation  which  the  plaintiff  had  received  from  one 
of  the  tort-feasors  was  wholly  immaterial.  It  is  a  conclusive  answer 
to  this  suit  that  he  had  by  a  release  under  seal  discharged  one  of 
the  persons  who  had  joined  in  subjecting  him  to  the  false  imprison- 
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ment   alleged   in   the   declaration.     A   release   of   one   operated    a?   a 
release  of  all." 

While,  as  is  above  mentioned,  a  release,  to  have  this  effect,  must 
be  a  technical  release  under  seal,  a  release  is  of  course  valid,  and 
vpill  bar  any  recovery  from  the  other  wrongdoers  if  based  upon  a 
Bufficient  consideration,  which  consideration  appears  from  the  in- 
strument itself  or  is  susceptible  of  extrinsic  proof:  See  Heckman  v. 
Manning,  4  Colo.  S43;  Stevens  v.  Ilathorne,  12  Allen,  402.  The  seal 
simply  imports  a  consideration,  and  is  conclusive  evidence  that  a 
consideration  passed  between  the  parties.  But  in  those  states  where 
the  commondaw  rule  has  been  abrogated,  and  sealed  instruments  re- 
duced to  the  rank  of  simple  contracts,  they  are,  in  general,  subject 
to  the  same  scrutiny  and  rules  of  construction,  when  they  come  be- 
fore the  courts,  as  are  other  contracts  in  writing.  And  this  is  true 
of  releases  discharging  one  joint  tort-feasor:  See  Smith  v.  Gayle,  58 
Ala.  600;  Fitzgerald  v.  Smith,  1  Ind.  310. 

2.  Evasion  of. — In  conclusion,  we  call  attention  to  a  means  of 
evading  the  effect  of  a  technical  release,  as  stated  in  Schramm  v. 
Brooklyn  Heights  E.  R.  Co.,  54  N.  Y.  Supp.  945,  35  App.  Div.  331. 
"A  release  of  one  of  several  joint  tort-feasors  will  discharge  all, 
but  to  effect  this  result  the  instrument  must  be  a  technical  release 
under  seal:  Irvine  v.  Millbank,  56  N.  Y.  635;  Morgan  v.  Smith,  70 
N.  Y.  537.  The  appellant  contends  that  the  plaintiff  could  not  do 
indirectly  what  he  could  not  do  directly.  The  reverse  of  this  propo- 
sition is  true.  The  plaintiff  may  practically  discharge  one  of  several 
joint  tort-feasors  without  losing  his  claim  against  the  others,  if  he 
does  it  in  the  right  way:  Miller  v.  Fenton,  11  Paige,  18;  Pond  v. 
Williams,  1  Gray,  630.'  The  rule  that  a  release  under  seal  con- 
clusively establishes  satisfaction  of  the  claim  is  entirely  technical, 
and  technicality  has  been  employed  to  avoid  the  effect  of  the  rule; 
hence,  we  have  covenants  not  to  sue,  etc.,  which  do  not  operate  as 
releases  except  in  favor  of  the  party  to  whom  they  are  given."  Of 
agreements  not  to  sue,  and  agreements  having  a  similar  operation, 
more  wiU  be  said  under  the  head  of  "Covenants  not  to  Sue  One 
Tort-feasor,"  post,  p.  882. 

n.  Discharges  in  Particular  Cases. 
a.  Liquor  Sellers  under  Civil  Damage  Acts. — Under  the  civil  dam- 
age acts  giving  a  right  of  action  for  injuries  arising  from  the  sale 
or  gift  of  intoxicating  liquors,  each  liquor  seller  contributing  to  the 
intoxication  of  a  person  is  liable  for  the  results:  Werner  v.  P^dmistoii, 
24  Kan.  147.  And  in  a  number  of  cases  it  has  been  decided  that 
the  common-law  principle,  that  the  release  of  one  joint  tort-feasor 
discharges  the  others,  applies  under  the  dram-shop  statutes,  so  that 
if  satisfaction  is  obtained,  by  the  person  having  a  right  of  action, 
from  one  of  the  liquor  sellers  who  has  contributed  to  the  intoxica- 
tion,  the   others  who   have   also    contributed   to   the   same   result    are 
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discharged  with  him:  Stanley  t.  Leahy,  87  111.  App.  465;  Kearc^ 
V.  Fitzgerald,  43  Iowa,  580;  Putney  v.  O'Brien,  53  Iowa,  117,  4  N. 
W.  891;  Aldrich  v.  Parnell,  147  Mass.  409,  18  N.  E.  170.  From  the 
last  case  we  take  this  extract:  "If  she  [a  wife]  were  to  recover  a 
joint  judgment  against  several,  a  payment  of  the  judgment  by  one 
of  them  would  discharge  it  as  against  all.  If  she  elects  to  bring 
several  actions,  and  recovers  several  judgiiuMits,  she  may  indeed 
gain  an  advantage  by  being  enabled  to  collect  that  judgment  which 
is  for  the  largest  amount,  but  a  satisfaction  of  any  one  of  the  ju-lg 
ments  would  operate  as  a  satisfaction  of  all,  except  the  costs,  an^I 
bar  any  other  action  for  the  same  cause.  In  other  words,  she  can 
have  but  a  single  satisfaction.  By  giving  her  a  right  to  bring 
several  actions,  the  statute  does  not  have  the  effect  to  give  her  a 
right  to  multiply  her  damages.  When  she  has  received  satisfaction 
for  the  damages  sustained  by  her,  her  right  of  action  is  gone.  The 
effect  of  the  statute  is  to  j>ut  all  who  contributed  to  her  husband's 
intoxication  in  the  position   of  joint  tort-feasors  or  trespassers." 

"The  reasoning  of  these  cases,"  says  Justice  Dwight,  "com- 
» mends  itself  to  our  judgment,  although  we  are  of  the  opinion  that 
the  conclusion  reached  does  not  depend  upon  the  principle  that  the 
persons  so  jointly  liable  for  the  injury  complained  of  are  joint 
wrongdoers.  It  is  difficult  to  see  how  a  man,  who  does  that  which 
he  is  expressly  licensed  to  do  under  one  statute  of  the  state,  can  be 
treated,  for  that  act,  as  a  wrongdoer  by  or  under  another  statute 
of  the  state It  is  true  that  the  unlicensed  dealer  is  a  wrong- 
doer, ....  but  the  civil  damage  law  applies  with  equal  force  to 
the  licensed  as  to  the  unlicensed  dealer,  and,  therefore,  it  cannot 
well  be  said  that  the  liability  imposed  by  it  is  the  liability  of  wrong- 
doers  But  it  is  not  necessary  that  the  persons  liable  to  such 

an  action  as  this  should  be  wrongdoers  in  order  to  give  application 
to  the  rule  that  satisfaction  by  one  is  satisfaction  as  to  all.  On 
the  contrary,  we  think  the  rule  has  application  to  both  classes  of 
cases  upon  a  principle  which  is  common  to  both,  namely:  That  there 
can  be  no  apportionment  of  damages  between  the  persons  liable. 
So  it  is  with  joint  wrongdoers  from  the  nature  of  the  case,  and 
BO  it  is  with  persons  liable  under  the  statute  in  question  from  the 
very  terms  of  the  statute,  which  impose  an  undivided  liability  upon 
any  person  or  persons  whose  sale  or  giving  away  of  liquor  has 
caused  the  intoxication,  in  whole  or  in  part,  from  which  the  injury 
complained  of  has  resulted":  Comstock  v.  Hopkins,  15  N.  Y.  Supp. 
908,  61  Hun,  189. 

b.  Eallway  Oases. — The  principle  under  discussion  is  not  infre- 
quently illustrated  in  railway  cases.  Thus,  when  a  passenger 
injured  by  a  collision  of  street  railway  cars  brings  suit  against  both 
companies,  a  release  of  the  carrying  company  from  all  liability  for 
the  injury,  in  consideration  of  a  sum  paid  to  the  plaintiff,  operates 
as   a   discharge   of    the   other    company   from   liability   also:    Seither 
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V.  Philadelphia  Traction  Co.,  125  Pa.  St.  397,  11  Am.  St.  Eep.  905, 
17  Atl.  338.  To  the  same  effect  is  Tompkins  v.  Clay  St.  R.  R.  Co., 
66  Cal.  163,  4  Pac.  1165.  And  when  an  engineer  on  one  railroad  is 
injured  in  a  collision  between  its  engine  and  that  of  another  rail- 
road on  its  tracks  to  obtain  water,  and  he  recovers,  in  different  ac- 
tions, a  judgment  against  each  company,  if  the  company  employing 
him  settles  the  judgment  recovered  against  it,  taking  from  him  a 
release  and  an  assignment  of  the  judgment  against  the  other  com- 
pany, the  facts  present  a  case  of  a  joint  tort,  and  a  satisfaction  by 
one  tort-feasor  discharges  the  other:  Gross  v.  Pennsylvania  etc.  E. 
R.  Co.,  65  Hun,  191,  20  N.  Y.  Supp.  28. 

c.  Marriage  of  Female  Tort-feasor  by  Plaintiff.— A  curious  ap- 
plication of  the  rule  that  the  release  of  one  joint  wrongdoer  is  the 
release  of  all  is  found  in  Turner  v.  Hitchcock,  20  Iowa,  310.  In 
that  case  a  number  of  women  organized,  and  made  a  raid  upon  the 
saloon  of  the  plaintiff,  destroying  liquors,  glasses,  oysters,  candies, 
etc.  Before  bringing  suit  for  the  injury  inflicted,  he  married  one  of 
the  women  who  took  part  in  the  destruction  of  his  property.  The 
marriage  was  held  to  operate  as  a  discharge  of  all  the  wrongdoers. 
"The  fact  remains,"  it  is  said  in  the  course  of  the  opinion,  "that 
the  plaintiff  did  marry  one  of  the  wrongdoers.  By  this  act  he  has 
absolutely  barred  all  right  of  recovery  for  the  alleged  injury,  as 
against  her,  as  effectually  as  if  he  had  executed  a  written  release 
to  her  for  a  valuable  consideration.  Not  only  so,  but  (what  a  writ- 
ten release  would  not  have  done)  he  has  placed  her,  in  virtue  of 
her  marital  rights,  in  a  position  to  reap  the  fruits  of  her  own  wrong, 
by  sharing  with  him  whatever  compensation  may  be  recovered  from 
her  cotrespassers. "  The  decision  was  vigorously  dissented  from  by 
Justices  Wright  and  Cole,  the  former  remarking  that  it  would  be 
&  bold  jurist  who  would  claim  that  the  marriage  of  a  creditor  to 
one  of  his  joint  debtors  would  have  the  effect  of  releasing  the  others. 

III.  Parties  to  the  Discharge. 
a.  Infants.— In  the  case  of  Baker  v.  Lovett,  6  Mass.  78,  4  Am. 
Dec.  88,  one  of  full  age  and  an  infant  had  jointly  assaulted  and 
beaten  another  infant,  and  the  infant  only  was  sued  for  the  tres- 
pass, who  pleaded  an  accord  and  satisfaction  between  the  plaintiff 
and  the  adult  cotrcspasser.'  It  was  held  that  the  plaintiff  was  not 
bound  by  the  adjustment.  After  commenting  on  the  legal  disabil- 
ities of  minors.  Justice  Parsons  concludes:  "The  law,  however,  will 
not  admit  these  principles  to  be  made  an  engine  of  fraud  and  in- 
justice; and  in  the  case  at  bar,  if  the  jury  on  the  trial  are  con- 
vinced that  the  satisfaction  received  from  Dennis  was  a  compensa- 
tion for  the  injury,  they  will  assess  for  the  plaintiff  but  nominal 
damages.  But  if  the  compensation  sliould  bo  found  inadequate,  tht* 
,iury  will  give  such  further  sum  as,  witli  the  money  received  from 
Dennis,    will    amount    to    a    reasonable    satisfaction.     The    law    very 
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properly  will  not  trust  an  infant  to  fix  a  value  on  his  own  rights. 
But  this  power  is  devolved  on  a  jury,  who  will  do  justice  to  all 
parties." 

b.    Discbarge  of  Strangers. 

1.  Effect  on  Those  Liable. — The  question  of  whether  a  release  to, 
or  a  satisfaction  from,  a  person  not  shown  to  be  liable  as  a  joint 
wrongdoer,  comes  within  the  rule  that  a  discharge  of  one  joint 
wrongdoer  is  the  discharge  of  the  others,  is  attended  with  no  little 
flifliculty,  on  principle,  and  the  authorities  are  more  or  less  conflict- 
ing. Many  cases  hold  that  the  rule  applies  only  where  the  money 
is  paid  by,  or  the  release  executed  to,  one  who  is  himself  actually 
guilty  of  the  wrong.  In  other  words,  a  release  to,  or  a  settlement 
with,  one  not  in  fact  liable  to  the  releasor  or  not  shown  to  be  a 
joint  tort-feasor  in,  although  perhaps  connected  with,  the  wrong 
committed,  does  not  destroy  the  right  of  action  against  those  who 
otherwise  are  liable.  To  our  mind  this  is  not  unreasonable,  and  it 
seems  to  be  supported  by  the  weight  of  authority:  See  Wagner  v. 
l/nion  etc.  Co.,  41  111.  App.  408;  Western  Tube  Co.  v.  Zang,  85  111. 
A  pp.  63;  Kentucky  etc.  Bridge  Co.  v.  Hall,  12'5  Ind.  220,  25  N.  E. 
219;  Missouri  etc.  Ey.  Co.  v.  McWherter,  59  Kan.  345,  53  Pac.  135; 
Warden  v.  McConnell,  25  Neb.  558,  41  N.  W.  548;  Iddings  v.  Citi- 
zens' State  Bank  (Neb.),  92  N.  W.  578;  Mathews  v.  Lawrence,  1 
Denio,  212,  43  Am.  Dec.  665;  Atlantic  Dock  Co.  v.  Mayor,  53  N.  Y. 
€4;  Thomas  v.  Central  E.  E.  Co.,  194  Pa.  St.  511,  45  Atl.  344;  Sieber 
V.  Amunson,  78  Wis.  679,  47  N.  W.  1126. 

On  the  other  hand,  it  is  held,  in  Leddy  v.  Barney,  139  Mass.  394, 
2  N.  E.  107,  that  the  rule  that  a  release  of  a  cause  of  action  to  one 
of  several  persons  liable  operates  as  a  release  to  all,  applies  to  a 
release  given  to  one  against  whom  a  claim  is  made,  although  he 
may  not  in  fact  be  liable.  This  doctrine  is  supported  by  Tompkins 
V.  Clay  St.  E.  E.  Co.,  66  Cal.  163,  4  Pac.  1165;  Seither  v.  Philadelphia 
Traction  Co.,  125  Pa.  St.  397,  11  Am.  St.  Eep.  905,  17  Atl.  338;  Harti- 
gan  V.  Dickson,  81  Minn.  284,  83  N.  W.  1091. 

2.  Distinction  Between  Release  and  Satisfaction.— Some  author- 
ities distinguish,  in  this  connection,  between  the  effect  of  a  simple 
release  and  a  satisfaction  in  fact.  Thus,  it  is  said,  in  Pisano  t. 
Shanley  Co.,  66  N.  J,  L.  1,  48  Atl.  618,  that  "whatever  efifect  sat- 
isfaction for  the  injury  complained  of,  made  by  a  third  party,  may 
have  upon  a  suit  of  this  character,  a  simple  release  to  a  stranger 
would  not  be  a  bar."  And,  quoting  from  Miller  v.  Beck,  108  Iowa, 
575,  79  N.  W.  344:  "As  we  have  seen,  it  is  entirely  immaterial 
tiiat  the  one  from  whom  satisfaction  was  demanded  and  received 
was  not  liable  for  the  entire  damage.  Indeed,  if  he  were  a  stranger, 
and  not  responsible  for  any  part  of  it,  the  rule  would  be  the  same. 
It  is  important  that  we  distinguish  in  this  connection  between  what 
the  law  denominates  a  'release'  and  what  is  called  a  'satisfaction.' 
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A  release  may  be  given,  although  no  part  of  the  damage  has  been 
paid,  and  a  technical  release  to  one  who  is  not  a  joint  wrongdoer 
will  not  release  another,  who  may  have  had  some  connection  with 
the  wrong.  See,  as  illustrating  this  rule,  Ellis  v.  Esson,  50  Wis.  138, 
36  Am.  Kep.  830,  6  N,  W.  518;  City  of  Chicago  v.  Babcock,  143  111. 
S58,  32  N.  E.  271;  Long  v.  Long,  57  Iowa,  497,  10  N.  W,  875;  Knapp 
V.  Roche,  94  N.  Y.  329;  Turner  v,  Hitchcock,  20  Iowa,  310.  A  sat- 
isfaction, however,  by  whomsoever  made,  if  accepted  as  such,  is 
a  bar  to  further  proceedings  on  the  same  cause  of  action." 

IV.  Reservation  in  Release  of  Right  to  Hold  the  Others. 
a.  Whether  will  be  Given  Effect.— In  many  instances  of  the  dis- 
charge of  one  joint  tort-teasor,  it  is  stipulated  that  his  release  shall 
not  releiaae  the  others.  According  to  periiaps  the  weiglit  of  authority, 
6uch  a  release  discharges  all  tlie  wrongdoers,  notwithstuiiding  the 
stipulation  to  the  contrary:  tiee  Cunther  v.  Lee,  45  Aid.  GO,  24  Am.  Kep. 
504;  Mitchell  v.  Allen,  25  Hun,  543;  Belong  v.  Curtis,  35  Hun,  94; 
Lrogan  v.  Hanan,  66  N.  Y.  Supp.  1066,  55  App.  Div.  92;  Smith  v.  Con- 
feolidated  Gas  Co.,  72  2s.  V.  feupp.  1U84,  36  Misc.  Eep.  131;  Elli=  v. 
Bitzer,  2  Ohio,  89,  15  Am.  Dec.  534;  Ruble  v.  Turner,  2  Hen.  &M.(Va.j 
38;  Abb  v.  Northern  Pac.  Rj.  Co.  (the  principal  case),  ante,  p.  864,  68 
Fac.  954;  Babcock  &  Wilson  Co.  v.  Pioneer  Co.,  32  Fed.  338;  U  biie;i  v. 
New  York  etc.  R.  R.  Co.,  150  Fed.  559.  In  our  opinion,  however,  tlie 
intention  of  the  parties  in  such  cases  should  be  given  effect.  And  it 
the  instrument  releasing  one  joint  tort-feasor  expressly  reserves  the 
right  to  pursue  the  otliers,  it  is  not  technically  a  release,  but  a  covenant 
not  to  sue,  and  they  are  not  discharged.  This  is  the  doctrine  enunciated 
in  Gilbert  v.  Finch,  173  N.  Y.  455,  93  Am.  St.  Rep.  619,  66  N.  E. 
133.  To  our  mind  it  is  more  reasonable  than  the  holding  of  tliC 
Washington  court  in  the  principal  case.  It  is  supported  by  the  earlier 
cases  of  Matthews  v.  Chicopee  Mfg.  Co.,  3  Rob.  (N.  Y.)  711;  Commer- 
cial Nat.  Bank  v.  Taylor,  64  Hun,  499,  19  N.  Y.  Supp.  533.  See.  in 
this  connection,  "Partial  Satisfaction,"  ante,  p.  874,  and  "Covenants 
not  to  Sue  One  Tort-feasor,"  post,  pp.  882,  883. 

V.  Covenant  not  to  Sue  One  Tort-feasor. 
a.  Docs  not  Release  the  Others. — Incidentally,  agreements  not  to 
rue  one  of  several  wrongdoers  have  already  been  considered  in  this 
note.  (See  ante,  pp.  876,881.)  It  is  well  pettletl  that  a  covenant  not 
to  sue  one  joint  tort-feasor  does  not  operate  to  discharge  the  other?, 
in  the  absence  of  a  release  and  satisfaction.  The  fact  that  the  cove- 
nanfbr,  or  injured  party,  receives  portial  satisfaction  from  the  cove- 
nantee does  not  vary  the  rule.  In  determining  whether  the  agreement 
is  a  release  or  a  covenant  to  sue,  the  intention  of  the  parties  "should 
be  sought,  and  the  courts  do  not  seem  averse  to  a  construction  in 
favor  of  the  latter:  Chicago  v.  Smith,  9^  111.  App.  335;  Bell  v. 
Townsend,  43  Iowa,  368;  Arnett  v.  Missouri  Pac.  Ry.  Co.,  64  Mo. 
App.  368;  Snow  v.  Chandler,  10   N.  H.   92,  34   Am.  Dec.   140;   Irvine 
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T.  Milbank,  15  Abb.  Pr.,  N.  S.,  378;  Spencer  v.  Williams,  2  Yt.  103; 
Duck  V.  Mayen,  2  Q.  B.  [1892]   511. 

The  legal  effect  of  6uch  a  covenant  is  very  different  from  that 
of  a  release.  A  covenant  to  sue  a  sole  wrongdoer  is,  to  avoid  cir- 
cuity of  action,  considered  in  law  a  discbarge,  and  a  bar  to  an  ac- 
tion against  such  wrongdoer.  But  the  rule  is  otherwise  where  th''r© 
are  two  or  more  wrongdcors,  and  the  covenant  is  made  with  ont* 
not  to  sue  him.  In  auch  a  case  the  covenant  does  not  ojierate  as  a 
release  of  either  the  covenantee  or  the  other  wrongdoors,  but  the 
former  must  resort  to  his  suit  for  breacli  of  the  covenant,  and  the 
latter  cannot  invoke  the  covenant  as  a  bar  to  an  action  against 
him:   Chicago  v.  Babcock,  143  111.  358,  32  N.  E.  271. 

VI.     Pendency  and  Dismissal  of  Suit  Against  One  Tort-feasor. 

a.  Pendency  of  Suit— Settlement— Retraxit.— A  plea  in  abate- 
ment that  another  action  is  pending  by  the  same  plaintiff  against 
one  who  is  jointly  guilty  with  the  defendant  of  the  commission  of 
the  tort  for  which  the  plaintiff  seeks  to  recover  is  not  sustainable: 
State  V.  Boyce,  72  Md.  140,  20  Am.  St.  Rep.  458,  19  Atl.  360.  Yet, 
where  separate  actions  are  pending  against  several  joint  trespassers, 
the  settlement  of  one  of  the  acti'-ns  and  a  discharge  of  the  defend- 
ant therein  will  operate  aa  a  discharge  of  the  entire  cause  of  ac- 
tion against  all,  and  a  recovery  in  the  other  suits  cannot  be  had; 
Ayer  v.  Ashmead,  31  Conn.  447,  83  Am.  Dec.  154.  And  where  sev- 
eral joint  tort-feasors  have  sued  in  a  single  action,  a  retraxit  of 
the  cause  of  action  in  favor  of  one  of  them  operates  to  release 
them  all:  Chetwood  v.  California  Nat.  Bank,  113  Cal.  414,  649,  45 
Pac.   704,  854. 

b.  Pendency  in  Federal  Court. — In  an  action  to  recover  for  death 
caused  by  the  wrongful  act  of  several  defendants,  the  fact  that 
part  of  them  availed  themselves,  in  a  federal  court,  of  the  limited 
liability  fixed  by  a  federal  statute,  and  that  the  plaintiff  appeared 
therein  to  claim  damages,  is  no  bar  to  his  right  to  maintain  a  suit 
in  the  state  court  against  the  other  tort-feasors  while  the  actiua 
IS  pending  in  the  federal  court,  provided  he  has  not  received  sat- 
isfaction: Grundel  v.  Union  Iron  Works,  127  Cal.  438,  78  Am.  St.  Rep. 
75,  59  Pac.   826. 

c.  Dismissal  or  Nolle  Prosequi. — A  release  to  one  of  several  ioint 
wrongdoers,  as  has  already  appeared,  is  a  release  to  all,  and  an 
accord  and  satisfaction  with  one  of  them  is  a  bar  to  an  .i-tiKu 
against  the  others.  But  if  the  injured  party  sues  them  all,  an  ', 
pending  the  suit,  dismisses  or  discontinues  it,  or  enters  a  n^lU- 
prosequi,  as  to  one  or  more  of  the  defendants,  he  is  not  th.r.'ly 
barred  from  proceeding  against  the  remaining  defendant  or  detiMhl- 
ants.  This  he  may  do  at  any  time  before  judgment,  even  ai't.T 
verdict,  and  still  proceed  to  judgment  against  any  not  dismi--*..] : 
Slade  V.  Street,  77  Ala.  576;  Montgomery  Gaslight  Co.  v.  Mont- 
gomery etc.  Ry.  Co.,  86  Ala.  372,  5  South.   735;   Callaghan  v.  Myt-rs, 
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8P  111.  566;  West  Chicago  St.  R.  R.  Co.  v.  Piper,  165  111.  325,  46 
N.  E.  186;  Gillen  v.  Wilson,  2  T.  B.  Mon.  (Ky.)  11;  Sellards  v. 
Zomes,  5  Rush  (Ky.),  90;  Riley  v.  McGee,  1  A.  K.  Marsh.  (Ky.) 
432;  GusdorfiP  v.  Duncan,  94  Md.  160,  50  Atl.  574;  Thomas  v,  Hoff- 
man, 22  Mich.  45;  Hardy  v.  Thomas,  23  Miss.  544,  57  Am.  Dec.  152; 
Allen  V.  Craig,  13  N.  J.  L.  294;  Weakley  v.  Roger,  3  Watts  (Pa.), 
460;  United  States  v.  Linn,  1  How.  104.  A  vacation  of  the  judg- 
ment and  a  dismissal  of  the  suit  as  to  one,  however,  might,  it  has 
'been  intimated,  have  a  different  effect:  MeCool  v.  Mahoney,  54  Cal. 
491. 

"The  persons  guilty,"  observes  Justice  Blackford,  "are  sepa- 
rately liable  to  the  party  injured,  and  he  has  a  right  to  sue  one 
or  all  or  any  number  of  them.  If  the  plaintiff  commence  suit  against 
several,  he  may,  at  any  time  before  judgment,  enter  a  nolle  prosequi 
as  to  any  of  them.  Even  after  a  joint  plea  in  an  action  of  trespass, 
and  after  a  verdict  that  the  defendants  are  jointly  guilty,  the  plain- 
tiff may  enter  a  nolle  prosequi  as  to  some  and  take  judgment  aa 
against  the  others.  The  case  before  us  is  one  of  assault  and  bat- 
tery, in  which  the  writ  was  served  on,  and  the  judgment  entered 
against,  four  only  of  the  six  persons  against  whom  the  plaintiff 
complained.  Why  is  this  wrong?  As  the  action  might  have  been 
originally  instituted  against  these  four,  so,  at  any  time  before  judg- 
ment, the  plaintiff  might  elect  to  take  his  damages  against  tbem 
alone,  and  abandon  his  action  against  the  others.  He  might,  even 
after  his  verdict  against  the  four,  have  entered  a  nolle  prosequi  as 
to  two,  and  taken  judgment  against  the  rest":  Palmer  v.  Crosby, 
1  Blackf.  (Ind.)  138,  139;  Birkel  v.  Chandler,  26  Wash.  241,  251,  66 
Pac.   406. 

If  separate  actions  have  been  commenced  against  two  joint  tort- 
feasors, and  one  prosecuted  to  judgment,  a  dismissal  of  the  pend- 
ing action  on  payment  of  costs  does  not  affect  the  judgment:  Bell 
v.  Perry,  43  Iowa,  368.  And  where,  in  an  action  of  trover  against 
defendant  and  H.,  judgment  is  rendered  against  H.  and  for  de- 
fendant, and  appeals  are  takea  by  H.  and  the  plaintiff,  whereupon 
j.laintiff  discontinues  as  to  H.  on  his  agreement  to  waive  his  claim 
tor  costs,  the  discontinuance  is  held  not  to  bar  a  recovery  of  full 
damages   against   defendant:   Sloan   v.    Herrick,   49   Vt.    327. 

Where  the  plaintiff's  attorney  agrees  conditionally,  after  action 
has  been  commenced,  to  dismiss  it  against  one  joint  tort-feasor, 
without  the  knowledge  or  consent  of  the  plaintiff,  this  does  not  dis- 
charge the  other  defendants:  Sharpe  v.  Williams,  41  Kan.  56,  20 
Pac.  497.  And  if  an  action  is  brought  against  less  than  the  whole 
number  of  joint  tort-feasors,  the  plaintiff  may,  after  a  discontinu- 
ance of  the  action,  join  others  of  them  in  a  subsequent  action 
against  one  or  more  of  the  defendants  in  the  prior  action:  Bishop 
V.  McGillis,  82  Wis.  120,  51  Is.  W.  1075. 
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Vn.     Recovery  of  Judgment  Against  One  Wrongdoer. 

a.  Whether  Beleases  the  Others.— The  recovery  and  satisfaction 
of  a  judgment  against  one  joint  tort-feasor  extinguishes  the  cause 
of  action  against  the  others,  and  operates  to  discharge  all  from 
further  liability  to  the  injured  party:  Vandiver  v.  PoUak,  107  Ala, 
547,  54  Am.  St.  Hep.  118,  19  South.  180;  Mitchell  v.  Libbey,  33  Me. 
74;  Berkley  v.  Wilson,  87  Md.  219,  29  Atl.  502;  Luce  v.  Dexter,  135 
Mass.  23;  Grimes  v.  Williams,  113  Mich.  450,  71  N.  W.  83^5;  Black- 
man  V.  Simpson,  120  Mich.  377,  79  N.  W.  573;  Snyder  v.  Witt,  99 
Tenn.  618,  42  S.  W.  441.  But  to  have  this  effect,  the  satisfaction 
must  be  such  as  is  voluntarily  accepted  by  the  plaintiff.  Thus,  the 
voluntary  and  unsolicited  payment  to  the  clerk  of  the  court  of  a 
judgment  recovered  against  one  joint  tort-feasor  does  not  bar  the 
right  to  proceed  against  the*  others,  when  it  is  not  shown  that  the 
plaintiff  has  sanctioned  the  act  of  the  clerk:  Blanu  v.  Crocheruii, 
20  Ala.  320;  McDonald  v.  Nugent  (Iowa),  92  N.  W.  675. 

The  reason  for  this  latter  rule  will  appear  when  we  consider  that, 
if  the  injured  party  proceeds  to  separate  judgments  against  sev- 
eral joint  wrongdoers,  he  may  then  elect  to  have  execution  on  the 
largest  judgment  or  against  the  most  solvent  defendant,  although 
he  is  of  course  entitled  to  the  satisfaction  of  but  one  judgment: 
City  of  Koodhouse  v.  Christian,  55  111.  App.  107;  Valparaiso  v. 
Moffitt,  12  Ind.  Appi.  250,  54  Am.  St,  Kep.  522,  39  N.  E.  909;  Page 
v.  Freeman,  19  Mo.  421;  Brison  v.  Dougherty,  3  Baxt.  (Tenn.)  96. 
If  the  satisfaction  which  the  law  declares  shall  bar  any  further 
recovery  is  otherwise  than  that  which  the  plaintiff  voluntarUv  re- 
ceives, then  one  wrongdoer,  or  all  of  them,  by  concerted  action 
through  the  one,  might  in  fact  exercise  the  election  which  the  law 
gives  the  plaintiff  the  right  to  make,  and  thereby  defeat  the  verv 
object  of  the  rule  giving  the  injured  party  a  right  to  bring  sepa- 
rate actions,  prosecute  them  all  to  judgment,  and  then  elect  which 
judgment   he   will    enforce. 

b.  Partial  Satisfaction  of  Judgment.— It  already  has  been  no- 
ticed that  satisfaction  in  part,  received  from  one  joint  tort-feasor, 
does  not  work  the  discharge  of  the  others.  (See  ante,  p.  874.) 
This  principle  is  applicable  to  the  case  of  judgments.  In  order  to 
constitute  a  judgment  against  one  a  bar  to  liability  on  the  part  of 
all,  such  judgment  must  be  fully  satisfied.'  A  partial  satisfaction 
is  no  bar,  except  pro  tanto:  McVey  v.  Manatt,  80  Iowa,  132,  45  N. 
W.  548;  United  Society  of  Shakers  y.  Underwood,  11  Bush,  2(35,  .1 
Am.  Kep.  214.  If  the  plaintiff  proceeds  to  separate  judgments,  his 
election  to  have  execution  on  one  precludes  his  right  to  resort  to 
the  other,  only  when  he  has  full  and  actual  satisfaction  out  of  the 
elected  judgment.  If  such  judgment  yields  only  a  partial  satisfac- 
tion, he  may  still  proceed  against  the  other  defendants  for  the  bal- 
ance: Brison  v.  Dougherty,  3  Bnxt.  ('renii.)  93.  But  a  recovery  in 
full  upon  one  judgment  puts  an  end  to  the  plaintiff's  remedy.     And 
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if,  in  a  suit  against  one  of  the  wrongdoers,  he  demands  less  than 
he  is  entitled  to,  or  if  he  sues  for  all  and  recovers  less,  he  will  not 
be  permitted,  after  the  payment  and  acceptance  of  the  amount  re- 
covered, to  maintain  an  action  against  the  other  for  the  balance 
to  which  he  was  entitled,  or  which  he  might  have  demanded  in  the 
first  instance:  Westbrook  v.  Mize,  35  Kan.  299,  10  Pac.  881. 

c.  Costs  and  Nominal  Damages  Against  the  Others.— In  separate 
actions  against  joint  tort-feasors,  the  plaintiff,  while  entitled  to  a 
judgment  against  each  for  the  full  amount,  cannot  demand  the  sat- 
isfaction of  but  one  judgment:  Corey  v.  Havener  (Mass.),  65  N.  E. 
09;  and  when  this  is  had,  the  court  will  direct  a  satisfaction  to  be 
entered  as  to  the  others,  upon  payment  of  the  costs:  Hawkins  v. 
Hatton,  1  Xott  &  M.  (S.  C.)  318,  9  Am.  Dee.  700;  Smith  v.  Single- 
ton, 2  McMull.  (S.  C.)  184,  39  Am.  Dec.  122.  He  may,  however,  have 
■costs  in  all  the  actions:  Knickerbocker  v.  Colver,  8  Cow.  Ill;  Lord 
V.  Tiffany,  98  N.  Y.  412,  50  Am.  Eep.  689.  But  it  has  been  held 
thnt,  after  judgment  and  execution  for  damages  and  costs  have  been 
rci-overed  against  one  wrongdoer,  while  actions  are  pending  against 
tlie  others,  judgments  for  nominal  damages  cannot  be  entered  in 
these  actions,  so  as  to  enable  the  plaintiff  to  recover  the  costs  thereof 
filso:  Savage  v.  Stevens,  128  Mass.  254.  And  it  has  also  been  held 
that  where  separate  actions  are  pending  against  the  wrongdoers, 
find  a  settlement  of  one  of  the  actions  with  a  discharge  of  the  de- 
fendant therein  is  made,  there  can  be  no  recovery  in  the  other  suits, 
cither  of  nom.inal  damages  or  of  costs:  Ayer  v.  Ashmead,  31  Conn. 
•J  4 7.    S3    Am.   Dec.    154. 

d.  Effect  of  an  Unsatisfied  Judgment.— In  England  the  rule  pre- 
vails that  an  unsatisfied  judgment  against  one  wrongdoer  may  be 
pleaded  in  bar  of  an  action  against  another  joint  wrongdoer:  See 
the  notes  to  Blann  v.  Crocheron,  54  Am.  Dec.  203;  Seither  v.  Phil- 
adelphia Traction  Co.,  11  Am.  St.  Rep.  907.  And  two  American 
courts,  relying  on  the  English  decisions,  have  fallen  into  the  same 
error:  See  Hunt  v.  Bates,  7  E.  I.  217,  82  Am.  Dec.  592;  Petticolas 
V.  Eichmond,  95  Va.  456,  64  Am.  St.  Eep.  811,  28  S.  E.  566.  "We  have 
already  shown  that  nothing  short  of  full  satisfaction,  or  that  which 
the  law  considers  as  such,  when  moving  from  one  joint  tort-feasor, 
can  work  the  discharge  of  the  others.  And  this  rule  ajiplios  where 
a  judgment  is  recovered.  There  must  be  both  a  recovery  and  a  sat- 
isfaction.' The  mere  recovery  of  a  judgment  against  one  tort-feasor, 
.standing  unsatisfied,  is  no  bar  to  an  action  against  any  or  all  the 
■oihers,  who  were  jointly  imjjlicated  with  him  in  the  commissiou 
of  the  wrong.  The  reasons  for  this  rule  would  seem  so  jdain  that 
ho  wiio  runs  may  road  them.  "We  shall  attempt  no  oxjiosition  of 
them  at  this  time,  but  make  reference  especially  to  the  cases  of 
Sheldon  v.  Kibbe,  3  Conn.  214,  8  Am.  Dec.  176;  Cleveland  v.  City 
ot  P.angor,  87  Me.  250,  47  Am.  8t.  Eop.  320,  32  Atl.  892;  Lovejoy 
V.    Murray,    3    Wall.    1.     Other    cases    s(4uarely    supporting    this    doc- 
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trine  are  Blann  v.  Crocheron,  19  Ala.  647,  54  Am.  Dec.  203;  Bose  r. 
Marx,  52  Ala.  506;  Slade  v.  Street,  77  Ala.  576;  Criner  v.  Brewer, 
lo  Ark.  225;  Grundel  v.  Union  Iron  Works,  127  Cal.  43S,  78  Am. 
St.  Eep.  75,  59  Pac.  826;  Vincent  v.  McNamara,  70  Conn.  332,  39 
Atl.  444;  City  of  Roodhouso  v.  Christian,  158  111.  137,  41  N.  E.  748; 
Elliot  V.  Porter,  5  Dana  (Ky.),  2D9,  ?>0  Am.  Dec.  6S9;  Jones  v. 
Lowell,  35  Me.  538;  Elliott  v.  Hayden,  104  Mass.  180;  Knight  v. 
Nelson,  117  Mass.  4o8;  Fowler  v.  Owon,  68  N.  H.  270,  73  Am.  St. 
Kep.  588,  39  Atl.  329;  Marsh  v.  Berry,  7  Cow.  344;  Russell  v.  Mc- 
Call,  141  N.  Y.  437,  38  Am.  St.  Rep.  807,  36  N.  E.  498;  Martin  v. 
Buffaloe,  128  N.  C.  305,  83  Am.  St.  Rep.  679,  38  S.  E.  902;  Wright 
V.  Lathrop,  2  Ohio,  33,  15  Am.  Dec.  529;  Maple  v.  Railroad  Co.,  40 
Ohio  St,  313,  48  Am.  Rep.  685;  Knott  v.  Cunningham,  2  Sneed 
(Tenn.),  204;  Sanderson  v.  Caldwell,  2  Aiken  (Vt.),  195;  Griffie 
V.  McClung,  5  W.  Va.  131;  Sessions  v.  Johnson,  95  U.  S.  347;  Collard 
T.  Delaware  etc.  R.  R.  Co.,  6  Fed.  246;  American  Tel.  Co.  v.  Al- 
bright, 32  Fed.   287. 

e.  Effect  of  Issuing  Execution.— While  recognizing  the  principle 
that  tlie  injured  party  may  proceed  in  separate  actions  against  joint 
wrongdoers  and  obtain  a  judgment  against  each,  and  then  elect  as 
to  which  judgment  he  will  enforce,  some  authorities  contend  that 
having  made  his  election,  hei  cannot  resort  to  the  others,  and  though 
he  fails  to  obtain  satisfaction,  he  cannot  have  recourse  against  the 
other  wrongdoers:  White  v.  Philbrick,  5  Me.  147,  17  Am.  Dec.  214, 
overruled  in  Cleveland  v.  City  of  Bangor,  87  Me.  259,  47  Am.  St. 
Rep.  326,  32  Atl.  892;  Boardman  v.  Acer,  13  Mich.  77,  87  Am.  Dec. 
736;  Kenyon  v.  Woodruff,  33  Midi.  310.  The  Indiana  court  have 
stated  the  rule  thus:  "The  injured  party,  if  ho  choose,  may  sue 
several  joint  trespassers  separately,  and  prosecute  each  suit  to  a 
final  judgment,  but  there  he  must  stop  and  elect  against  whom  he 
will  take  his  execution He  cannot  have  two  separate  execu- 
tions. Hence,  a  final  judgment  and  an  execution,  or  an  order  for 
an  execution,  against  one  of  several  joint  trespassers,  is  a  dis- 
charge of  all  the  others":  Fleming  v.  McDonald,  50  Ind.  278,  19  Am. 
Rep.   711. 

We  cannot  see  what  the  mere  issue  of  an  execution  affects  moro 
than  the  recovery  of  a  judgment.  The  judgment  must  be  satisfied 
in  order  to  work  a  discharge.'  And  the  mere  issuing  of  an  execu- 
tion, while  it  may  be  prima  facie  evidence  of  a  satisfaction,  is 
nothing  more.  We  arcJ  unable  to  understand  what  efTicacy  there  can 
be  in  the  mere  issuing  of  the  execution,  when  it  is  conceded  that 
an  unsatisfied  judgment  against  one  is  no  bar  to  proceeding  ngninst 
tlie  other  tort-feasors:  See  Sheldon  v.  Kibbe,  3  Conn.  214,  8  .\m. 
Dec.  176;  Norfolk  Lumber  Co.  v.  Simmons.  2  Mnrv.  (Del.)  317.  43 
Atl.  163;  Osterhout  v.  Roberts,  8  Cow.  4.T.  Sim\  al«o,  "Tarlinl 
Sntisfaction  of  Judgment,"  aiitr.  Tn  Clevfl.iiid  v.  City  of  Bnnjj.T. 
S7  Me.  259,  47  Am.   St.  Eep.   320,   32    Atl.   b'J-,   the   court,   in  passing 


888  American  State  Reports^  Vol.  92.  [Wash. 

npon  this  question,  said:  "In  Freeman  on  Judgments,  section  236, 
the  author  says:  *A  few  cases  ....  decide  that  the  mere  issuing 
of  an  execution  is  a  conclusive  election  to  consider  the  defendant 
as  exclusively  responsible.  But  a  majority  of  the  American  cases 
discountenances  this  manifest  absurdity How  vain  and  de- 
lusive that  law  must  be  which  declares  the  right  of  an  injured  party 
to  proceed  severally  against  every  person  concerned  in  committing 
an  injury;  which  sustains  him  until  the  liability  of  every  wrong- 
doer is  severally  determined  and  evidenced  by  a  final  judgment; 
and  which,  after  thus  "holding  the  word  of  promise  to  hia  ear, 
breaks  it  to  his  hope,"  by  forbidding  him  to  attempt  the  execution 
of  either  judgment,  upon  penalty  of  releasing  all  the  others." 


JOERGENSON  v.  JOERGENSOK 

[28  Wash.  477,  68  Pac.  913.] 

PLEADING.— The  Defense  of  the  Statute  of  Limitations  Can- 
not be  Presented  by  a  Demurrer  suggesting  that  the  complaint  doe» 
not  state  facts  sufficient  to  constitute  a  cause  of  action,     (p.  889,) 

NEGOTIABLE  INSTRUMENTS— Days  of  Grace.- No  action 
can  be  sustained  on  a  negotiable  promissory  note  before  the  expira- 
tion of  the  last  day  of  grace,     (p.  890.) 

NEGOTIABLE  INSTRUMENTS.— A  note  providing  that  a  sum 
therein  named  shall  be  paid  at  a  date  specified,  but  suggesting  the 
possible  contingency  on  which  it  must  be  paid  at  an  earlier  date,  is 
a  negotiable  instrument,     (p.  891.) 

J.  A.  Coleman,  for  the  appellant. 

*^''  ANDERS,  J.  The  complaint  in  this  action  alleges:  1. 
That  on  March  13,  1890,  the  defendants  executed  and  delivered 
*''**  to  the  plaintiff  their  certain  promissory  note  in  writing, 
in  words,  letters,  and  figures  as  follows,  to  wit: 

"$661.00  Stanwood,  W.,  March  13th,  1890. 

"Four  years  from  the  22d  day  of  March,  A.  D.  1890,  or  be- 
fore, we,  the  undersigned,  jointly  and  severally,  promise  to  pay 
to  Johan  Joergenson,  or  order,  the  sum  of  six  hundred  and  sixty- 
one  dollars,  without  interest.  If  we  sell  or  remove  the  timber 
that  we  have  bought  on  said  Johan  Joergenson's  homestead 
claim,  before  the  expiration  of  said  four  years,  then  this  note 
shall  be  paid  at  the  times  of  such  sale  or  removal  of  said  timber. 

Vaj-Ue  received. 

"CHRISTIAN  JOERGENSON. 

"Mrs.    CHRISTINE    JOERGENSON.'' 
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2.  That  this  plaintiff  is  the  owner  and  holder  of  said  note, 
and  that  no  part  thereof  has  been  paid.  The  plaintiff  demanded 
judgment  against  the  defendants,  and  each  of  them,  for  the  said 
sum  of  six  hundred  and  sixty-one  dollars,  with  interest  ther<'on 
at  the  rate  of  eight  per  cent  per  annum  from  March  22,  1894, 
and  for  costs  of  this  action.  The  defendants  demurred  to  the 
complaint  on  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  them,  or  either  of  them. 
The  demurrer  was  sustained,  and,  the  plaintiff  having  electpd 
to  stand  upon  his  complaint,  the  action  was  dismissed  on  motion 
of  counsel  for  defendants,  and  judgment  entered  for  the  de- 
fendants for  their  costs  and  disbursements.  From  this  judg- 
ment the  plaintiff  has  appealed  to  this  court,  and  he  alleges  that 
the  superior  court  erred  (1)  in  sustaining  the  demurrer,  and- 
(2)  in  dismissing  the  action. 

It  appears  to  us  too  plain  for  controversy  that  the  complaint 
states  a  cause  of  action.  It  is  therein  alleged  that  the  respond- 
ents executed  and  delivered  to  appellant  the  note  described  there- 
in, that  appellant  is  the  owner  and  holder  thereof,  and  that  the 
same  has  not  been  paid.  No  further  allegations  were  either 
necessary  or  proper,  and  '*''**  it  would  seem  necessarily  to  follow 
that  the  trial  court  erred  in  sustaining  the  demurrer  to  the  com- 
plaint. It  is  stated,  however,  in  the  brief  of  appellant,  that,  as 
a  matter  of  fact,  counsel  for  respondents  did  not,  upon  tlie 
hearing  of  the  demurrer,  contend  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action  against  the 
respondents,  but  urged  that  it  appeared  upon  the  face  of  tlie 
complaint  that  the  action  was  barred  by  the  statute  of  limita- 
tions. Assuming  that  to  be  true,  it  is  obvious  that  a  qu.v^tion 
was  argued  and  considered  which  was  not  presented  by  the 
demurrer  to  the  complaint.  When  it  appears  upon  the  face 
of  the  complaint  that  the  action  was  not  commenced  within 
the  time  limited  by  law,  the  objection  may  be  taken  by  domur- 
rer:  Ballinger's  Code,  sec.  4907,  subd.  7.  But  no  such  objection 
can  properly  be  raised  upon  a  demurrer  which  merely  allcfzos 
that  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action :  Board  v.  First  Presbyterian  Church,  19  Wash. 
455,  53  Pac.  671. 

The  reason  why  the  superior  court  sustained  the  demurrer  to 
the  complaint  does  not  specifically  appear  in  the  record,  but  it 
is  asserted  by  counsel  for  appellant  that  its  decision  was  b&svd 
upon  the  notion  that  the  note  in  question  was  not  negotiable.  Iv^- 
cause  of  the  provision  therein  that,  "If  we  sell  or  remove  the 
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timber  that  we  have  bought  on  said  Johan  Joergenson's  home- 
stead claim,  before  the  expiration  of  said  four  years,  then  this 
note  shall  be  paid  at  the  time  of  such  sale  or  removal  of  said  tim- 
ber.'^  And  if  that  be  true,  then  the  court  must  have  proceeded 
upon  the  theory  that,  if  the  note  was  not  negotiable,  the  action 
was  barred  by  the  statute  of  limitations,  for  on  no  other  hy- 
pothesis that  we  can  perceive  could  the  question  whether  it  was 
negotiable  or  not  have  been  deemed  material.  The  note  sued 
on,  if  not  negotiable,  became  ****^  due  on  March  22,  1894;  but 
if  it  Avas  negotiable,  it  did  not  become  collectil)le  until  March 
25.  1894,  for  the  maker  wa^  entitled  to  his  three  days  of  grace: 
Ballinger's  Code,  section  3655.  An  action  on  a  promissory  note 
is  not  barred  by  the  statute  of  limitations  in  this  state  until  six 
years  after  a  cause  of  action  thereon  has  accrued :  Ballinger's 
Code,  sec.  4798.  And  no  action  can  be  maintained  on  a  nego- 
tiable promissory  note  before  the  expiration  of  the  last  day  of 
of  grace:  Benson  v.  Adams.  69  Ind.  353,  35  Am.  Rep.  220; 
Estes  v.  Tower,  102  Mass.  65,  3  Am.  Eep.  439. 

This  action  was  commenced  on  March  24,  1900,  and,  assum- 
ing that  the  note  in  question  is  negotiable,  it  follows  that  the 
action  was.  begun  within  the  time  limited  by  law.  The  statute 
applicable  to  this  case  defines  "negotiable  notes"  as  follows  :  "All 
notes  in  writing  made  and  signed  by  any  person  whereby  he 
shall  promise  to  pay  to  any  other  person  or  his  order,  or  unto 
the  bearer,  any  sum  of  money  therein  mentioned,  shall  be  due 
and  payable  as  therein  expressed,  and  shall  liave  the  same  effect 
and  be  negotiable  in  like  manner  as  inlanri  bills  of  exchange  ac- 
cording to  the  custom  of  merchants" :  Ballinger's  Code,  sec. 
3650. 

Under  this  statute,  which  is  hut  declaratory  of  the  pre-exist- 
ing law,  the  ])romissory  note  in  controversy  is.  according  to  the 
great  weiglit  of  authority,  cle-arly  a  negotiable  instrument.  It 
contains  all  the  essentials  of  such  an  instrument  as  defined  by 
text-writers  and  by  the  courts. 

"A  proniis-nrv  note  ....  is  an  open  promise  in  writing  by 
one  person  to  pay  another  person  therein  named,  or  to  his  order, 
or  to  bearer,  a  specified  sum  of  money  ahpolutoly  and  at  nil 
events":  1  Daniel  on  Negotiable  Instruments.  4th  ed.,  see.  28. 

The  promise  in  the  instrument  in  que.-tion  is  that  the  prom- 
isor will  pay  a  certain  sum  of  money,  absolutely  and  at  all 
events,  to  a  person  therein  desiinated.  or  to  his  order,  ^'*^  at 
a  fixed  and  definite  time;  nnd  tlie  stipulntion  thnt  tlie  maker 
shall  pay  the  note  before  the  expiration  of  the  said  four  years. 


April,  1902.]        Joergknbon  v.  Joergknson.  891 

if  he  shall  sell  or  remove  certain  timber  from  appellant's  honie- 
stfad  claim,  did  not  change  or  destroy  liis  absolute  liability  to 
pay  at  the  time  desi^mated,  namely,  "four  years  from  the 
twenty-second  day  of  March,  A.  D.  1890."  The  mere  fact  that 
a  note  may  become  due  prior  to  the  time  of  its  absolute  pay- 
ment, upon  the  happening  of  a  certain  event,  does  not  affect  its 
negotiability,  according  to  the  better  authorities.  In  Ernst  v. 
Steckman,  74  Pa.  St.  13,  15  Am.  Rep.  542,  the  supreme  court 
of  Pennsylvania  held  that  a  note  made  payable  twelve  months 
after  date,  "or  before  if  marie  out  of"  a  certain  described  ma- 
chine, was  negotiable;  and,  in  discussing  the  question,  that 
learned  court  observed:  "The  principle  to  ho  deduced  from  the 
authorities  is  this:  To  constitute  a  negotiable  promissory  note, 
tho  time,  or  the  event,  for  its  ultimate  payment,  must  be  fixed 
and  certain;  yet  it  may  be  made  sul)ject  to  contingencies,  upon 
the  happening  of  which,  prior  to  the  time  of  its  absolute  pay- 
ment, it  shall  become  due.  Tho  contingency  depends  upon 
some  act  done  or  omitted  to  be  done  by  the  maker,  or  upon  the 
occurrence  of  some  event  indicated  in  the  note;  and  not  upon 
any  act  of  the  payee  or  holder,  whereby  the  note  may  become 
duf  at  an  earlier  day." 

Tliis  case  is  directly  in  point  here.  And  the  following  cases 
are  to  the  same  effect:  Charlton  v.  Reed,  61  Iowa,  166,  47  Am. 
Rep.  808,  16  N.  W.  64;  Dobbins  v.  Oberman,  17  Neb.  163,  22 
X.  W.  356;  Stevens  v.  Blunt,  7  llnss.  240;  Cota  v.  Buck,  7 
:Mft.  588.  41  Am.  Dec.  464;  Kiskadden  v.  Allen,  7  Colo.  206. 
3  Pac.  221 ;  Walker  v.  Woollen,  54  Ind.  164,  23  Am.  Rep.  639 ; 
Capron  v.  Capron,  44  Vt.  410.  See,  also,  1  Daniel  on  Negotia- 
ble Instruments,  4th  ed.,  sees.  44.  45. 

•**"  No  brief  has  been  filed  in  this  case  in  this  court  on  the 
part  of  the  respondents,  and  we  have  discussed  the  nuestion  of 
the  defense  of  the  statute  of  limitations  solely  because  of  the 
suggestion  of  counsel  for  appellant  that  that  question  was  actu- 
allv  considered  by  the  court  below  in  passing  upon  the  demurrer 
to  the  complaint.  Upon  no  theory  suggested  by  counsel  can  the 
judgment  be  sustained,  and  it  is  therefore  reversed,  and  the 
cause  remanded,  with  instructions  to  overrule  the  demurrer. 

Reavis,  C.  J.,  and  Mount,  Fullerton  and  Dunbar,  J  J.,  con- 
cur. 


A  yote  is  None  the  Less  Negntiahle  becanso  mn-lp.  payaMf  on  or  be- 
fore a  namod  date:  Leader  v.  Plant e,  95  Mo.  H.^O.  50  ..\tl.  54.  85  .\m. 
St.  Kep.  415,  and  cases  cite<l  in  the  pross-roferonce  note  thereto.  A 
Eote  made  payable  twelve  months  after  date,  "or  before  if  made  out 
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of  the  sale  of"  a  machine,  is  negotiable:  Ernst  v.  Stickman,  74  Pa. 
St.  13,  15  Am.  Bep.  542.  See,  also,  Hunter  v.  Clarke,  1S4  111,  158,  75 
Am.  St.  Eep.  160,  56  N.  E.  297;  Clark  v.  Skeen,  61  Kan.  526,  78  Am. 
St.  Kep.  3S7,  60  Pac.  327;  Siegel  etc.  Co.  v.  Chicago  etc.  Bank,  131 
111.  569,  19  Am.  St.  Kep.  51,  23  N.  E.  417. 

A  Negotiable  Instrument  is  not  due  until  the  expiration  of  the  days 
of  grace:  Edgar  v.  Greer,  8  Iowa,  394,  74  Am.  Dec.  316;  and  ni> 
action  can  be  maintained  thereon  until  the  lapse  of  such  time:  Ben- 
son V.  Adams,  69  Tnd.  353,  35  Am.  Eep.  220;  Estes  v.  Tower,  102 
Mass.  65,  3  Am.  Bep.  439. 


BEALL  V.   CITY   OF   SEATTLE. 

[28  Wash.  593,  69  Pac.  12.] 

MUNICIPAL  COEPORATIONS— Notice  to— What  Sufficient.— 
If  an  owner  of  premises  applies  to  an  assistant  building  inspector  of 
a  city  for  permission  to  place  a  steam  boiler  beneath  the  sidewalk, 
and  is  told  the  place  where  it  is  to  be  put,  and  given  instructions  as 
to  the  manner  of  placing  it,  the  jury  is  justified  in  finding  that  the 
city,  in  the  exercise  of  ordinary  care,  should  have  known  whore  the 
boiler  was  placed,  and  the  purpose  for  which  it  was  so  placed,  (p. 
896.) 

HIGHWAYS.— A  Traveler  Upon  a  Public  Highway  Has  a  Right 
to  Assume  that  it  is  safe  for  ordinary  modes  of  travel,     (p.  897. j 

A  MUNICIPAL  CORPOEATION  is  Answerable  to  a  Traveler 
Injured  on  One  of  Its  Public  Streets,  under  its  control,  by  the  ex- 
plosion of  a  steam  boiler  beneath  the  sidewalk  over  which  he  was 
walking,  there  erected  and  operated  for  three  months,  under  con- 
ditions in  violation  of  one  of  its  ordinances,     (p.  899.) 

NEGLIGENCE— When  Inferable  from  an  Accident.— If  a  trav- 
eler upon  the  public  streets  of  a  city  is  injured  by  an  unseen  in- 
strument exploding  within  the  area  of  a  street  over  which  a  city 
has  control,  a  prima  facie  cause  of  action  is  established,  and  it  de- 
volves upon  the  city  to  show  that  it  exercised  reasonable  care  in 
order  to  overcome  the  presumption  of  negligence  arising  from  the 
explosion,     (p.  900.) 

Shank  &  Smith,  for  the  appellant. 

W.  E.  Humphrey  and  Edward  Von  Tobel,  for  the  respondent. 

^'"^  HADLEY,  J.  This  action  was  brought  by  the  appellant 
against  the  respondent  to  recover  damages  for  personal  injuries 
received  from  an  explosion  which  occurred  underneath  the  side- 
walk on  which  the  appellant  was  walking,  *****  near  the  corner 
of  Second  avenue  South  and  Washington  street,  in  the  citv  of 
Seattle.  The  complaint  alleges  that  prior  to  March  21,  IS'.Mt. 
the  date  of  the  accident,  one  Van  der  Van  was  the  owner  uf 
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certain  premises  in  Seattle,  extending  along  Second  avenue 
South,  and  also  of  a  business  block  erected  thereon;  that  with 
the  knowledge  and  consent  of  respondent,  the  said  owner  util- 
ized, in  connection  with  the  said  building,  the  space  underneath 
the  sidewalk  adjoining  the  said  premises  on  the  west  side  of 
Second  avenue  South,  and  placed  immediately  beneath  the  side- 
walk, within  the  limits  of  said  street,  a  certain  hot  water  boiler 
and  connections,  constructed  in  such  a  manner  as  to  carry 
gtoam;  that,  with  the  knowledge  and  consent  of  respondent,  said 
apparatus  was  placed  beneath  the  sidewalk  in  a  negligent  and 
unlawful  manner,  and  without  an  inspection  thereof;  that  re- 
spondent permitted  the  use  of  said  space  below  the  sidewalk  in 
connection  with  said  building  without  requiring  the  owner 
thereof  to  comply  with  the  ordinances  of  the  city  of  Seattle; 
that  the  sidewalk  thus  extended  above  said  apparatus  was  open 
to  the  public  as  a  highway  for  pedestrians,  and  was  apparently 
in  all  ways  safe  for  travel,  there  being  nothing  to  indicate  the 
presence  of  said  boiler  thereunder,  and  the  plaintiff  had  no 
knowledge  or  warning  thereof;  that  on  the  date  aforesaid  while 
the  plaintiff  was  walking  upon  said  sidewalk,  the  said  boiler  ex- 
ploded with  terrific  force  at  the  moment  when  the  plaintiff  was 
exactly  above  it,  hurling  the  plaintiff  into  the  air  to  a  height  of 
thirty  feet,  whence  he  fell  with  great  force  upon  the  hard,  un- 
even surface  of  the  ground;  that  the  plaintiff  was  thereby  seri- 
ously wounded  and  injured,  and  he  therefore  demands  damages. 
The  answer  is  a  general  denial.  The  cause  came  on  for  trial 
l^fore  a  jurv',  and  at  the  conclusion  of  the  plaintiff's  testimony 
the  court  granted  ^^^*  a  motion  for  nonsuit.  Plaintiff  moved 
for  a  new  trial,  which  was  denied,  and  judgment  was  thereupon 
ont(T<'d  dismissing  the  action  and  taxing  costs  to  the  plaintiff. 
From  said  judgment  plaintiff  appeals. 

It  is  assigned  as  error  that  the  court  took  the  case  from  the 
jurv  and  entered  judgment  of  nonsuit;  also  that  the  court  erred 
in  liolding  that  notice  to  the  assistant  building  inspector  of  the 
placing  of  the  heating  apparatus  beneath  the  sidewalk  w;is  not 
notice  to  the  city.  The  proofs  show  that  the  appellant,  a  com- 
mercial traveler  who  resides  in  St.  T.ouis,  was  at  the  time  of  the 
explosion  walking  upon  the  sidewalk  immediatolv  over  the  loca- 
tion of  said  boiler.  Two  companions  were  with  him,  between 
whom  appeJlant  was  walking.  The  force  of  the  explosion  seems 
to  have  centered  at  about  the  point  where  appellant  and  his  com- 
panions were  walking.  The  sidewalk  was  torn  up.  and  de- 
ftroyod,    and    appellant's    companions    received    injuries    from 
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which  each  died  the  same  night.  Appellant  was  covered  with 
soot  so  that  he  was  almost  unrecognizable,  was  for  the  most  part 
unconscious  for  two  days,  and  received  severe  and  pro'nal»lv 
permanent  injury  about  the  foot,  besides  a  shock  to  his  nervous 
system  of  a  serious  and  damaging  character.  Under  tlio  evi- 
dence as  introduced,  it  is  manifest  that  appellant  received  in- 
juries which  were  due  to  the  explosion  of  the  boiler  under  the 
sidewalk,  and  the  question  to  he  determined  is.  Was  there  i^vi- 
dence  tending  to  show  negligence  on  the  part  of  the  city,  that 
should  have  been  submitted  to  the  jury? 

The  evidence  shows  that  the  owner  of  the  premises  adjoining 
the  sidewalk  under  which  the  explosion  occurred  emplovi'd  a 
carpenter  to  finish  the  uncompleted  basement  of  his  buildin'j, 
put  an  outside  stairway  thirty  inches  in  width  down  from  tlte 
sidewalk,  and  make  certain  other  repairs  in  •"''^^  the  basement. 
Before  commencing  the  work  the  carpenter  applied  to  the  ~ce- 
retary  of  the  board  of  public  works  for  a  permit,  and  after  >tat- 
ing  the  location  of  the  premises  as  being  within  the  fire  liniir,-, 
he  was  referred}  by  the  secretary  to  a  iMr.  Josenhans,  the  assist- 
ant building  inspector.  Mr.  Thomson,  the  city  engineer,  and 
also  chairman  of  the  board  of  public  works,  testified  that  Jo-en- 
hans  was  the  assistant  building  inspector,  and  that  applications 
for  permits  within  the  fire  limits  were  referred  by  the  secretary 
of  the  board  of  public  works  to  either  the  inspector  or  assi-tant 
inspector  of  buildings.  The  permit  to  do  the  repair  work  was 
issued;  and  the  carpenter,  Mr.  Hamilton,  testified  that  wli^n 
he  applied  for  the  permit  he  also  made  application  for  a  pern^.it 
to  move  out  under  the  sidewalk  the  heating  apparatus  then  lo- 
cated in  the  unfinished  basement  of  the  building.  lie  furth'^r 
testified  that,  after  he  explained  what  he  desired  to  do.  the  in- 
spector told  him  he  needed  no  permit  to  move  the  heatins:  ap- 
paratus, and  then  directed  him  how  to  place  the  boiler  in  the 
proposed  position  under  the  sidewalk.  Hamilton  testified  that 
he  followed  the  directions  of  the  inspector.  The  testimony 
shows  that  up  to  this  time  the  basement  was  not  only  unfin- 
ished, but  was  simply  a  hole  in  the  ground,  filled  with  tra.-h  and 
rubbish,  and  that  the  space  under  the  sidewalk  was  in  the  san'e 
condition.  The  outside  of  the  sidewalk  n^^ted  upon  wooden 
blocks  or  piles,  with  a  stringer  running  lengthwise  of  the  wall;. 
supporting  wooden  cross  joists  with  planks  above.  Ordinance 
No.  2833  of  the  city  of  Seattle  provides  as  follows: 

"Section  22.  Any  person  desirous  of  ntilizing  the  under  siile 
of  the  sidewalks  in  front  of  any  building  owne'd  by  him  shall 


May,  iy02.]  Beall  v.  City  of  Seattle.  6*Jb 

construct  a  sufficient  stone  or  liard  brick  wall,  not  less  than  two 
feet  thick,  to  be  laid  in  one  part  cement  and  four  parts  sand,  to 
retain  the  roadway  of  the  street,  '*"''  and  shall  extend  the  side, 
division  or  party  walls  of  such  building  under  the  sidewalk  to 
such  curb  wall.  The  sidewalks  in  all  ca?es  shall  be  of  incom- 
bustible material  entire,  supported  by  walls  or  iron  beaiiKs  in 
accordance  with  the  following  schedule  (here  follow  details  for 
construction).'" 

It  is  manifest,  under  the  evidence  as  it  now  stands,  that  the 
space  under  the  sidewalk  was  being  utilized  without  a  compli- 
ance with  the  requirements  of  said  ordinance.  When  the  owiii  r 
of  this  building  sought  to  use  the  space  under  the  sidewalk,  it 
involved  the  alteration  of  the  building  by  way  of  the  extension 
of  the  side  walls  and  otherwise  as  reciiiired  by  said  ordinance. 
Being  in  the  nature  of  an  extension  to  the  building,  and  for  its 
use  and  benefit,  the  work  therefore  became,  in  effect,  an  altera- 
tion of  the  building  itself.  This  alteration  necessarily  involved 
the  use  of  the  materials  and  the  manner  of  construction  for  the 
extended  side  walls  and  the  sidewalk  and  its  supports  required 
by  the  ordinance  aforesaid,  and  an  inspection  of  the  work  as  it 
progressed  or  when  completed  might  have  disclosed  the  manner 
of  construction,  and  tlie  location  of  this  boiler,  with  its  attach- 
ments connecting  it  w^ith  the  main  building.  Ordinance  Xo. 
26G2  provides  that  the  board  of  public  works  shall  appoint  a  su- 
perintendent of  buildings,  bridges,  and  wharves.  Among  other 
duties  dosi,£mated  for  him,  section  5  of  said  ordinance  pro\ides  as 
follows:  "It  shall  be  tlie  duty  of  the  sup<^rintendent  to  visit  each 
house,  building,  wharf  or  bridge  which  maybe  in  the  course  of 
erection,  construction  or  alteration  within  the  limits  of  the  city  of 
Seattle  and  to  sec  that  said  building,  bridge  or  wharf  is  being 
erected,  constructed  or  altered  according  to  the  provisions  of  t^'e 
city  ordinances;  that  the  materials  used  are  suitable  for  tlie 
purpose;  that  the  structure  is  of  sufficient  strength  and  soliditv 
to  answer  the  purpose  for  which  it  is  designed;  that  the  founda- 
tion is  down  to  the  '*"**  required  depth  to  get  the  best  bearing 
that  can  be  obtained,  and  if  the  nature  of  the  soil  requirus  idl- 
ing, flagging  or  lagging,  to  see  that  it  shall  be  done." 

It  is  thus  clearly  made  tlie  duty  of  the  superintendent  t'^  ex- 
amine and  inspect  each  building  in  course  of  erection  or  a'lrra- 
tion.  It  is  also  provided  that  he  shall  keep  a  r(Y'ord  of  al!  per- 
mits issued.  The  permit  issued  in  this  instance  spe<:'iti(\illv 
authorized  the  construction  of  a  stairway  tliirfv  incluv*  wide 
down  from  the  sidewalk  to  the  basement,  and  the  appliciition 
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not  only  disclosed  that  it  was  the  intention  to  use  at  least  a  por- 
tion of  the  space  under  the  sidewalk  for  the  stairway  purposes, 
but  the  permit  actually  authorized  it.  In  any  view  of  the  mat- 
ter, it  would  therefore  appear  that  the  city  had  actual  notice 
that  some  alterations  were  being  made  under  that  sidewalk  as 
an  attachment  to,  and  for  the  benefit  of,  that  building,  and  that 
actual  consent  to  make  the  alterations  to  the  extent  required  for 
stairway  purposes  was  given.  We  do  not  think  it  can  be  said, 
as  a  matter  of  law,  that  a  proper  inspection  of  that  completed 
work,  as  required  by  the  ordinances  of  the  city,  would  not  have 
led  to  the  discovery  of  the  entire  situation  there,  including  the 
location  of  the  boiler  and  its  attachments.  We  think  it  is  at 
least  a  question  for  the  jury  to  detennine  whether,  witli  the  ex- 
ercise of  reasonable  care  under  the  circumstances,  the  city 
should  have  known  that  this  boiler  was  there  located,  and  the 
purposes  for  which  it  was  so  placed.  Moreover,  as  we  have 
seen.  Mr.  Thomson,  chairman  of  the  board  of  public  works,  tes- 
tified that  Josenhans,  the  assistant  building  inspector,  was  a 
proper  official  to  whom  should  be  referred  the  matter  of  permits 
for  building  alterations  within  the  fire  limits;  and  Hamilton, 
the  carpenter,  testified  that  he  not  only  told  Josenhans  that  he 
intended  to  place  the  boiler  under  the  ******  sidewalk,  but  actu- 
ally received  instructions  from  him  as  to  the  manner  of  placing 
it.  We  think,  under  the  evidence  as  it  now  stands,  that  Josen- 
hans occupied  such  a  position  in  the  premises  as  made  notice  to 
him  notice  to  the  city.  Whatever  notice  was  involved  in  the 
conversation  between  him  and  Hamilton  related  to  something: 
that  was  yet  to  be  done,  and  not  to  what  had  been  done,  and  it 
is  urged  that  it  could  not  be  notice  that  the  thing  was  actually 
done.  Strictly  speaking,  it  probably  cannot  be  said  to  have 
been  notice  of  the  thing  actually  accomplished;  but,  being  an 
expression  of  intention  to  do  a  thing,  we  think  it  was  such  notic(^ 
as  at  least  emphasized  the  duty  of  an  inspection  to  discover 
what  was  really  done,  and  it  is  for  the  jury  to  say  whether  that 
duty  was  neglected.  If  no  inspection  was  ever  made  of  th^^ 
premises  after  the  receipt  of  notice  of  intention  to  place  this 
boiler  under  the  sidewalk  as  an  attachment  to  the  building,  then, 
witliout  other  testimony,  the  jury  would  he  justified  in  finding 
that  no  objection  was  made  by  the  city,  and  tliat  it  consented 
thereto.  There  is  testimony  in  the  record  to  the  efToct  tliat  no 
inspection  of  the  premises  was  ever  made  by  any  city  oOiciai 
eitlier  during  the  progress  of  the  work  or  after  its  completion. 
The  work  of  placing  the  boiler  and  making  the  alterations  was 
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done  in  December,  1898,  and  the  explosion  occurred  in  March, 
1899.  Under  all  tlie  circumstances,  we  think  it  cannot  be  said, 
as  a  matter  of  law,  that  the  city  had  no  notice  of  the  existing 
conditions;  and,  for  further  purposes  of  this  opinion  in  the  con- 
sideration of  the  motion  for  nonsuit,  it  must  be  held  that  there 
was  sufficient  evidence  to  go  to  the  jury  upon  that  subject. 

With  knowledge  of  the  conditions  brought  home  to  the  city, 
what  is  the  status  of  the  case,  without  further  toptimony?  It 
is  a  well-settled  principle  that  a  traveler  upon  a  ""**  public 
highway  has  a  right  to  assume  that  it  is  safe  for  ordinan,-  modes 
of  travel.  This  principle  is  well  stated  in  Williams  on  Munici- 
I)al  Liability  for  Tort,  section  128,  as  follows:  "In  the  absence 
of  anything  that  would  suggest  to  the  mind  of  a  man  of  ordinary 
prudence  a  peril  of  travel,  a  person  who  is  passing  along  a  public 
highway  is  not  bound  to  anticipate  danger,  but  has  a  right  to 
assume  that  the  municipal  authorities  have  made  the  way  rea- 
sonably safe  for  public  travel  in  the  ordinary  modes.  And  he 
may  indulge  in  this  assumption  as  well  when  he  is  traveling  in 
tlie  night-time  as  when  he  is  traveling  by  daylight.  *A  p<'rson 
may  walk  or  drive  in  the  darkness  of  the  night,'  says  Chief  Jus- 
tice Hunt  in  Davenport  v.  Euckman,  37  N.  Y.  568,  573,  'relying 
upon  the  belief  that  the  corporation  has  performed  its  duty  and 
that  the  street  or  the  walk  is  in  a  safe  condition.  He  walks  bv 
a  faith  justified  by  law,  and  if  his  faith  is  unfounded  and  he 
suffers  an  injury,  the  party  in  fault  must  respond  in  damages.'  " 

Applying  the  above  rule  to  the  case  at  bar,  we  find,  as  the 
evidence  stands,  that  the  appellant  was  walking  upon  a  public 
highway  of  the  respondent  city,  entirely  unconscious  of  any 
present  danger,  when  he  was  instantly  subjected  to  great  danger 
by  a  violent  explosion  from  a  source  concealed  immediately 
under  the  highwav  upon  which  he  walked. 

In  Abilene  v.  Cowpcrthwait,  52  Kan.  324.  34  Pac.  795.  a  lot 
owner  had  made  a  dangerous  cellarway  under  a  sidewalk  and 
street  in  front  of  his  house,  which  he  covered  with  a  trap  door. 
It  remained  in  that  condition  for  about  two  months,  when  a 
person  traveling  over  the  sidewalk  stepped  upon  the  trap  door, 
which  broke  down  and  precipitated  him  into  the  ex<  nation 
below,  causing  severe  personal  injuries.  It  was  held  tbat  the 
citv  could  not  relieve  itself  from  responsibility  brcnupe  the  dan- 
gerous opening  "**^  was  made  hy  a  lot  owner,  and.  fiirtlier.  that 
it  was  the  duty  of  the  city  authorities  to  suporvi><>  the  work  of 
covering  the  cellarway,  and  to  cause  the  use  of  suitable  precau- 
tions to  prevent  accidents.     lender  similar  circumstances,  it  was 
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held  in  Morris  v.  Woodburn,  57  Ohio  St.  330,  48  K  E.  1097, 
that  the  injured  party  may  elect  to  sue  either  the  party  creat- 
ing the  nuisance,  or  the  city  for  its  tort  in  failing  to  discharge 
a  duty  imposed  by  law. 

This  court  said  in  Saylor  v.  Montcsano,  11  Wash.  328,  333, 
39  Pac.  653 :  "That  this  particular  portion  of  the  street  was  not 
in  a  safe  condition  was  demonstrated  by  what  actually  hap- 
pened thereon,  Respondent  not  only  had  a  right  to  drive  over 
any  portion  of  the  street,  but  a  right  to  expect  that  all  portions 
of  it  were  in  a  safe  condition  for  ordinary  use." 

In  Ilume  v.  Mayor,  74  N,  Y.  264,  injuries  had  been  received 
from  a  wooden  awning  constructed  in  the  street.  The  court, 
at  pages  274,  275,  of  the  opinion,  said:  "Regarding  then  the 
ordinance  referred  to  as  still  in  force  as  is  claimed  by  the  de- 
fendant, it  appears  that  it  required  that  the  erection  should  be 
made  under  the  direction  of  the  street  commissioner.  If  under 
the  direction  of  that  officer,  or  through  his  neglect  to  supervise 
it,  it  was  constructed  in  a  negligent  and  insecure  manner,  and 
injury  to  an  individual  ensued,  the  city  would  be  liable  for 
such  negligence  (Wendell  v.  City  of  Troy,  39  Barb.  337,  and 
S.  C,  4  Keycs,  261),  and  this  liability  would  exist  oven  if  the 
defect  were  not  patent.  If  the  erection  was  made  without  au- 
thority from  the  city  and  without  the  approval  or  direction 
of  the  street  commissioner,  then  it  was  unlawful  erection  in 
the  public  streets  by  an  individual  for  his  private  purposes, 
which  the  jury  have  found  to  be  obviously  unsafe  and  dan- 
gerous to  persons  using  the  street,  and  wliich  it  was  the  duty 
of  the  officers  *^'^  of  the  city  to  clause  to  be  removed,  after 
having  actual  or  implied  notice  of  its  existence.'^ 

In  Chicago  v.  Eobbins,  2  Black,  418,  422,  Mr,  Justice  Davis 
says:  "It  is  well  settled  tliat  a  municipal  corporation  having 
the  exclusive  care  and  control  of  the  streets,  is  obliged  to  see 
that  they  are  kept  safe  for  the  passage  of  persons  and  prop- 
erty, and  to  abate  all  nuisances  that  might  prove  dangerous; 
and  if  tliis  plain  duty  is  nogleetod,  and  any  one  is  injured, 
it  is  liable  for  the  damages  sustained." 

In  Wells  V.  Brooklyn,  9  App.  Div.  61,  41  N.  Y.  Supp.  143, 
a  showcase  was  maintained  on  a  sidewalk  without  permission 
of  the  municipal  authorities;  and  the  city  was  held  liable  for 
injuries  caused  by  its  fall,  though  it  had  been  securely  fast- 
ened until  the  day  before  the  accirlent,  when  a  truck  collided 
■with  it  and  broke  it  loose.  The  contention  was  made  in  be- 
half of  the  city  that  an  essential  element  of  its  liability  was 
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that  the  obstruction  should  have  been  actually  dangerous  in 
the  first  instance,  or  manifestly  likely  to  become  so,  in  the 
judonment  of  prudent  men,  and  that,  if  on'frinally  it  was 
neither,  the  fact  that  it  subsequently  developed  into  a  menace 
to  public  travel  did  not  render  the  municipality  charoreable 
with  nefrligence  for  the  resultinj]:  injury.  Upon  this  suhjoot 
the  learned  writer  of  the  opinion  says  at  page  145 :  "I  think 
this  is  too  limited  a  view  of  the  rule  of  law  applicable  to  ?uch 
a  case,  both  upon  reason  and  authority.  When  a  municipal- 
ity tolerates  for  years  the  continuance  of  an  unlawful  obstruc- 
tion in  a  public  street,  which  it  is  in  duty  bound  to  remove 
therefrom,  its  action  is  distinctly  wrongful.  It  must  bear 
the  natural  consequences  of  that  wrongful  action.  Any  un- 
lawful obstruction  in  a  public  higliway  may  prove  dangerous 
to  travelers,  eitlier  from  the  manner  in  which  it  is  originallv 
erected,  or  by  reason  of  accidental  or  other  interference  with 
It  by  strangers  to  its  **""*  erection.  Notice  to  the  municipal- 
ity, therefore,  of  its  presence,  is  notice  that  the  safety  of 
public  travel  is  endangered,  or  liable  to  be  endangered.  If, 
under  such  circumstances,  the  obstruction  is  allowed  to  re- 
main, the  municipality  takes  the  risk.  If  injury  ensues,  the 
presence  of  the  obstruction  is  to  be  deemed  the  proximate 
cause  thereof,  for  the  injury  could  not  have  happened  if  the 
municipal  authorities  had  performed  their  duty.  In  that 
event,  in  the  case  at  bar,  the  showcase  would  not  have  been 
on  Grand  street  at  all,  and  could  not  have  been  loosened  by 
the  collision  with  the  truck,  or  fallen  upon  the  plaintiff." 

In  the  case  at  bar,  as  we  have  seen,  this  boiler  was  being 
maintained  as  an  attachment  to  a  building,  but  located  within 
the  limits  of  a  public  street,  under  conditions  which  were  in 
violation  of  a  city  ordinance.  If  the  extended  sidewalks,  the 
supporting  stone  or  brick  wall  laid  in  cement,  and  the  stronger 
overhead  structure,  had  been  constructed,  as  required  by  the 
ordinance,  at  places  where  the  space  beneath  the  sidewalk  i? 
used,  who  can  say  that  appellant  would  have  been  injured? 
The  defect  in  the  boiler,  if  there  was  a  defect  in  the  begin- 
ning, may  not  have  been  patent;  but,  under  tlie  evidence  as  it 
now  stands,  the  boiler  was  maintained  and  operated  tin  re  for 
a  period  of  tliree  months  under  unlawful  conditions.  It  may 
therefore  have  been  a  nuisance  which  it  was  the  duty  of  the 
city  to  abate,  whether  tliero  was  any  apparent  defect  in  the 
structure  of  the  boiler  or  not. 
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Appellant  was  injured  by  an  unseen  instrument  exploding 
within  the  area  of  the  street  over  which  the  city  had  control. 
We  think,  when  he  had  sliown  those  facts  that  a  prima  facie 
■CAse  of  negligence  was  established,  and  that  it  devolves  upon 
the  city  to  show  that  it  exercised  reasonable  care  in  the  prem- 
ises, in  order  to  overcome  the  presumption  of  negligence  aris- 
ing from  the  fact  of  the  explosion.  An  """*  explosion  being 
a  thing  so  unforeseen  and  unexpected  in  its  nature,  it  is  held 
that  negligence  will  be  presumed,  if  unexplained.  There  is 
some  conflict  in  authority  upon  this  subject  but  we  believe 
the  better  reasoning  and  the  weight  of  authoritv  support  the 
aix)ve  statement  of  the  law.  Some  distinction  has  been  made 
between  cases  where  contractual  relations  exist  between  the 
parties,  and  those  where  there  is  no  such  relation ,  it  being 
held  that,  when  such  relation  exists,  proof  of  the  explosion 
••carries  with  it  the  presumption  of  negligence,  and  makes  a 
prima  facie  case,  when  such  would  not  be  true  if  the  con- 
tractual i-elation  did  not  exist.  We  think  the  better  reason- 
ing is  with  those  cases  which  hold  that  the  presumption  arises 
not  only  in  favor  of  those  sustaining  contractual  ties,  but  in 
favor  of  all  others  as  well.  The  duty  to  exercise  reasonable 
care  in  the  maintenance  and  operation  of  instrumentalities 
and  devices  liable  to  explosion  runs  to  all  inankind.  In  sup- 
port of  this  view,  see  the  following  cases:  Judson  v.  Giant 
Towder  Co.,  107  Cal.  549,  48  Am.  St.  Eep.  146,  40  Pac.  1020; 
Warn  v.  Davis  Oil  Co.,  61  Fed.  631;  Rose  v.  Stephens  etc. 
Transp.  Co.,  11  Fed.  438;  Illinois  Central  R.  R.  Co.  v. 
Phillips.  49  111.  234;  Posey  v.  Scoville.  10  Fed.  140:  Robin- 
son V.  New  York  Central  eto.  R.  R.  Co.,  20  Blatchf.  338,  9 
Fed.  877:  Klepsch  v.  Donald,  4  Wash.  430,  31  Am.  St.  Rep. 
936.   30   Pac.   991. 

For  the  reasons  liereinbcfore  assigned,  we  think  there  was 
such  evidence  as  should  have  been  submitted  to  the  jury,  and 
we  tlierefore  believe  the  court  erred  in  granting  the  motion 
for  nonsuit.  The  judgment  is  reversed,  and  the  cause  re- 
manded, with  in.«tructions  to  grant  a  new  trial. 

Reavis,  C.  J.,  and  FuUerton,  Anders,  Dunbar,  Mount  and 
\'\Tiite,  JJ.,  concur. 


A  MuTiiripal  Cnrpnrnt'vw  is  umlor  an  ahpnUite  (\vAy  to  keep  its 
htreets  in  a  reasonably  fvafo  comlition:  l)<-niing  v.  Terminal  Ry..  169 
X.  Y.  1,  88  Am.  St.  K.-p.  521.  HI  X.  F,.  9S.3;  Kuss'ell  v.  Town  of  Monroe, 
]16  X.  C.  720,  47  Am.  St.  Rep.  82.3.  21  S,  E.  r>.")0;  monograpliic  note  to 
Goddard  v.  Harpswell,  30  Am.  St.  Rep.  385-390;  Roanoke  v.  Shull,  97 
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Va.  419,  75  Am.  St.  Rep.  791,  34  S.  E.  34.  It  is  not  an  insurer,  bow- 
ever,  against  injury  to  travelers:  Nesbitt  v.  Greenville,  69  Miss.  22, 
30  Am.  St.  Kep.  521,  10  South.  452;  Spillane  v.  Fitchburg,  177  Maas. 
87,  83  Am.  St.  Rep.  262,  58  N.  E.  176.  A  city  is  not  liable  for  injuries 
sustained  from  defective  btrects,  without  notice,  express  or  implied, 
of  their  condition.  The  law  imputes  notice,  however,  from  the 
existence  of  the  defect  tor  such  a  length  of  time  that  it  might,  with 
reasonable  dilifrence  on  the  part  of  the  authorities,  have  been  known: 
Duncan  v.  I'hiladelnhia,  173  Pa,  St.  550,  51  Am.  St.  Rep.  780,  34  Atl. 
235;  Lorence  v.  Al'lensburgh,  13  Wash.  341,  52  Am.  St.  Rep.  42.  43 
Pac.  20;  Frankfort  v.  Coleman,  19  Ind.  App.  3(58,  65  Am.  St.  Rep.  412, 
49  N.  E.  474;  Baustain  v.  Young,  162  Mo.  317,  75  Am.  St.  Kep.  402. 
53  S.  W.  921.  The  fact  that  a  city  has  granted  a  permit  to  make  ;» 
dangerous  excavation  in  a  street  is  notice  that  the  work  is  in  prog- 
ress, and  charges  it  with  the  duty  of  seeing  that  it  is  properly  con- 
ducted: Sutton  V.  Snohomish,  11  Wash.  24,  48  Am.  St.  Rep.  847,  S'J 
Pac   273. 


TOWN  OF  TUMWATER  v.  HARDT. 

[28  Wash.  684,  69  Pac.  378.] 

AN  OFFICIAL  BOND  Containing  the  Signatures  of  the  Prin- 
cipal and  Sureties  in  a  Justification,  and  Nowhere  Else,  properly  de- 
livered and  accepted,  is  valid  and  enforceable,      (p.  902.) 

J.   W.   Robin^son,   for  the  appellant. 

Charles  D.  King,  for  the  respondent. 

**®°  Per  CURIAM,  Action  by  respondent,  a  municipal 
corporation  of  the  fourth  class,  a.irainst  tlie  town  treasurer  and 
sureties  uj)on  'his  ofticial  bond.  T'nder  instructions  of  the 
court,  a  verdict  was  returned  in  fnvor  of  respondent.  From 
an  examination  of  tlie  record  and  statement  of  fact.-,  we  are 
satisfied  that  only  one  letral  (piestion  is  necessary  for  examiini- 
tion  here.  The;  official  bond  coTitained  the  siunatures  of  thi^ 
treasurer  and  his  sureties  in  the  justification  to  the  bond,  and 
was  signed  nowliere  else.  The  y)aper  was  a  printed  ol^ir-ial 
bond,  with  the  conditions  written  tlicrein,  and  tlic  nani'V-  of 
the  treasurer  and  his  sureties  written  in  the  bodv  of  t!ie  bom!  : 
but  the  names  of  the  treasurer  and  the  sureties  were  not  ?iirn«  d 
at  the  end  of  tbe  stipulations  and  conditions,  where  blank 
lines  were  left -for  sucli  signatures.  l'>iit  oti  tlie  same  nari-T. 
and  in  continuous  order,  foHowing  t1)e  blanks  for  names,  was 
the  justification  for  tlie  usual  ofticia]  bond.  .At  tbe  end  of 
the  justification  were  tbe  signafiir'";  of  tlie  treasurer  and  bis 
two  sureties,  atlixcd  in  tbe  liamlwritini:  of  eacli,  and  sul).-<ribed 
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and  sworn  to  before  the  town  clerk;  and  immediately  foUowiui; 
was  the  official  oath  of  the  treasurer,  subscribed  and  sworn 
to  by  him  before  the  town  clerk.  It  is  urged  by  counsel  "'*'* 
for  appellant  that  the  bond  was  not  signed  by  the  sureties 
or  principal;  that  the  justification  was  no  part  of  the  bou'], 
and  had  no  relation  to  it;  tliereforc,  that  plaintifT's  cause  of 
action  failed,  and  judgment  should  have  been  entered  for  de- 
fendants. Section  998  of  Ballinger's  Code  provides,  relating 
to  such  bonds:  "All  the  provisions  of  any  law  of  this  state 
relating  to  the  official  bonds  of  officers  shall  apply  to  such 
bonds,  except  as  herein  otherwise  provided." 

Section  1526  of  Ballinger's  Code  prescribes  that,  unless 
otherwise  especially  provided,  there  shall  be  at  least  two  sure- 
ties upon  the  official  bond  of  every  officer.  Section  1527  pro- 
vides for  the  justification  of  the  sureties  upon  the  bonds  of 
otlier  officers.  Thus,  it  may  be  observed  that  the  signatures  to 
the  justification  were  authorized  by  law  and  a  doubt  cannot 
be  entertained  that  the  defendants  executed  the  bond  inten- 
tionally. The  position  of  the  justification  and  their  signatures 
<x)nclusively  establishes  the  execution  of  the  paper.  We  are 
satisfied  from  the  evidence  that  the  bond  was  properly  deliv- 
ered and  accepted  by  the  plaintiff,  and  the  liberal  provisions 
of  our  statute  prescribing  the  effect  of  an  official  bond  confirm 
the  efficiency  of  the  bond  before  us. 

Tlie  case  of  Yakima  Water  etc.  Co.  v.  Hathaway,  18  Wash. 
377,  51  Pac.  471,  is  in  point  here.  In  that  case  an  appeal 
bond  to  this  court  was  attacked  because  the  sureties  had  onlv 
affixed  their  names  to  the  justification  on  thg  bond,  and  had 
not  signed  the  paper  in  any  other  place.  It  was  held  that 
the  signatures  to  the  justification,  where  the  names  appearod 
in  the  body  of  the  instrument,  were  sufficient,  and  the  bond 
wa.=    valid. 

The  conclusion  that  the  bond  in  suit  is  valid  must  affirm 
the  jiidgment. 


Offjcinl  Jinvdn.  — The  rjpfootive  pvocution  of  oflRcial  bonds,  in  tlio 
•mattor  of  the  siijnatnros  of  the  parties,  as  affpfting  tlie  validity  of 
'Vie  instruments,  is  con.<fidprPfl  in  the  mnno^aphic  note  to  Estate  of 
Ramsay  v.  People,  90  Am.  St.  Rep.  192-197. 
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BANK  V.  DOHERTY. 

[29  Wash.  233,  69  Pac.  732.] 

MOBTGAGE,  When  Cannot  be  Foreclosed  for  Nonpayment  of 
Interest. — A  mortgage  taken  to  secure  a  promissory  note  payable 
three  yeara  after  date,  with  interest  as  therein  stated,  payable 
monthly,  cannot  be  foreclosed  until  the  principal  is  due,  if  the  con- 
dition of  the  note  is  that  the  mortgagor  shall  on  or  before  maturity 
pay  the  note  with  the  interest  that  may  be  due  theron.      (p.  905.) 

MORTGAGE— Stipulation  for  Attorneys'  Fee,  When  Does  not 
Affect  the  Time  for  Foreclosure.— A  stipulation  in  a  mortgage  that  if 
the  mortgagor  fails  to  pay  the  note  with  interest,  or  any  part  thereof, 
a  suit  shall  be  commenced  and  attorneys'  fees  shall  be  allowed,  does 
not  entitle  the  mortgagee  to  commence  suit  to  foreclose  for  the  non- 
payment of  interest,  the  principal  not  being  due.  This  stipulation  is 
not  intended  to  affect  the  other  provisions  of  the  mortgage,  but 
merely  to  provide  for  the  attorneys'  fee  when  the  right  to  foreclose 
accrues   and   is  exercised,      (p.   906.) 

MORTGAGE— Foreclosure  for  Interest,  When  Right  of  is  not 
Given  by  Statute. — A  statute  providing  that  whenever  the  complaint 
is  filed  to  foreclose  a  mortgage  upon  which  there  should  be  due  any 
interest  or  installment  of  principal,  or  there  are  installments  not  due, 
the  defendant  may  pay  into  court  the  principal  and  interest  due  with 
costs,  and  proceedings  shall  then  be  stayed,  does  not  authorize  the 
foreclosure  of  a  mortgage  before  the  principal  becomes  due,  where 
auch  foreclosure  is  not  authorized  by  the  terms  of  the  mortgage  itself, 
(p.  907.) 

Suit  to  foreclose  a  mortgage.  The  terms  of  the  section  of 
the  code  of  Washington  referred  to  in  the  opinion  are  suffi- 
ciently stated  in  the  third  subdivision  of  the  syllabus.  Judg- 
ment for  the  plaintiff,  the  defendant  appealed. 

Roberts  &  Leehey,  for  the  appellants. 

Preston,  Carr  &  Oilman  and  James  B.  Murphy,  for  the 
respondent. 

-•"**  MOUNT,  J.  Action  to  foreclose  a  mortgage  on  ac- 
count of  unpaid  installments  of  interest.  As  we  view  this 
case,  there  is  but  one  question  necessary  to  be  discussed,  viz., 
Can  this  action  be  maintained  before  the  maturity  of  the  prin- 
cipal note?     The  note  is  as  follows: 

"$2,500.00.  Butte,   Montana,   January'   3,    1900. 

"For  value  received,  three  years  after  date  T  promise  to 
pay  to  B.  Bank  or  order  the  sum  of  twenty-five  liundred  dol- 
lars ($2,500).  nt  hi?  office,  in  Butte.  "Nfontnua.  with  interest 
at  the  rate  of  two  per  cent  per  month,  payable  monthly.     Tlio 
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privilege  hereby  granted  to  the  maker  of  this  note  to  pay  any 
amount  not  exceeding  two  hundred  doHars  ($200)  per  month 
thereon,  interest  to  be  reduced  according  to  such  payments. 
Payments  to  be  made  on  interest  day. 

"MARY  T.  DOIIKRTY." 

At  the  same  time  and  phice  the  maker  of  the  note  executed 
and  delivered  to  the  payee  a  mortgage  which  recited  that  the 
same  was  given  "to  secure  the  payment  for  a  certain  promissory 
note  bearing  equal  date  herewith."  The  mortgage  provided  as 
follows:  "Now,  if  the  said  first  party  shall  on  or  before  nui- 
turity  pay,  or  cause  to  be  paid,  the  said  note,  with  interest  that 
may  be  due  thereon,  then  the  foregoing  conveyance  shall  be  null 
and  void,  otherwise  to  be  and  remain  in  full  force  and  virtue; 
but  should  the  said  first  party,  from  any  cause,  fail  or  refuse 
to  pay  said  note,  with  interest,  or  any  part  thereof,  when  due, 
and  suit  be  commenced  to  foreclose  this  mortgage,  then  the 
said  second  party  may  and  shall  have  and  recover  from  the  said 
first  party  a  reasonable  attorney's  fee;  the  amount  of  such  fee 
to  be  ^^'^  fixed  and  allowed  by  the  court  before  whom  such  suit 
is  brought,  and  taxed  and  collected  as  other  costs." 

It  is  stated  as  a  general  rule  that  a  mortgage  cannot  be  fore- 
closed before  it  is  due,  or  there  is  a  breach  of  some  condition :  2 
Jones  on  Mortgages,  5th  ed.,  sec.  1174;  Wiltsie  on  Mortgage 
Foreclosure,  sec.  34. 

And  also:  "If  the  mortgage  contains  an  absolute  covenant 
that  the  principal  shall  not  be  called  in  during  a  specific  period, 
or  -until  the  happening  of  a  certain  event,  then  no  default  in 
the  payment  of  the  interest  in  the  meantime  will  enable  the 
mortgagee  to  sue":  2  Jones  on  Mortgages,  5th  ed.,  sec.  1178. 

"But  it  would  seem  that  in  the  absence  of  a  stipulation  giv- 
ing the  power,  there  can  be  no  foreclosure  of  a  mortgage  given 
as  security  for  the  payment  of  a  promissory  note  and  the  inter- 
est thereon  until  the  principal  sum  becomes   due The 

interest  falling  due  yearly,  or  at  other  stated  periods,  on  a  note 
secured  by  mortgage,  is  an  installment  of  the  debt,  and  .... 
the  mortgage  may  be  foreclosed  to  enforce  its  payment,  because 
the  mortgage  must  have  been  given  to  secure  the  interest  as 
well  as  the  principal,  and  the  law  will  not  withhold  a  remedy 
"Until  the  period  elapses  for  the  maturity  of  the  whole  debt. 
And  where  a  condition  is  inserted  in  the  mortgage  which  au- 
thorizes a  sale  to  be  made  upon  the  happening  of  any  default, 
the  failure  to  pay  interest  when  it  is  due  is  a  default  within  the 
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meaning;  of  sticli  a  clause,  and  will  entitle  the  mortgagf^e  to 
foreclose":  Wiltsie  on  ^lortgage  Foreelo.-urc.  sec,  4::^. 

Conceding  the  foregoing  general  rules  to  be  the  law  a[)plica- 
ble  to  the  case  in  hand,  and  conceding  the  facts  to  be  that  in- 
terest payments  had  not  been  made  monthly,  it  requires  a  con- 
sideration of  the  mortgage  to  determine  whether  a  default  in  an 
interest  payment  is  a  breach  thereof.  I'he  note  clearly  provi'i»s 
that  the  maker  shall  have  until  January  3,  1003.  to  pav  the 
principal  sum,  ^■'"  and  that  intercut  shall  be  payable  monthlv. 
It  was  within  the  power  of  the  parties  to  have  made  the  mort- 
gage security  for  the  whole  or  any  part  of  the  note,  or  for  the 
note  and  interest,  or  either.  It  was  also  within  their  power 
to  have  provided  in  the  mortgage  that  upon  failure  to  pav  tin; 
note  or  the  interest,  or  either,  foreclosure  proceedings  may  i)e 
had.  Or,  as  is  nsual  in  such  cases,  the  mortgage  might  lave 
contained  a  provision  that  foreclosure  proceedings  should  be 
had  "upon  failure  to  perform  any  of  the  conditions,"  or  'upon 
failure  to  pay  the  note  according  to  its  tenor  and  r-ffect."'  or 
"when  payments  become  severally  due,"  etc.  A  breach  of  any 
such  condition  would  have  sul)jected  the  mortgage  to  foreclos- 
ure. But  we  find  the  provision  in  this  mortgage  as  follows: 
"Now,  if  the  said  first  party  shall,  on  or  before  maturity,  pay 
or  cause  to  be  paid  the  said  note,  with  interest  that  may  be  due 
thereon,  then  the  foregoing  conveyance  shall  be  null  and  void  ; 
otherwise  to  be  and  remain  in  full  force  and  virtue." 

In  other  words,  if  the  first  party  at  maturity  fails  to  pay  the 
said  note,  with  interest  that  may  be  due  thereon,  then  the  fore- 
going conveyance  shall  be  in  full  force  and  virtue.  It  seems 
clear  that  this  is  an  express  provision  that  the  debt  was  permit- 
ted to  run  until  the  expiration  of  three  years  from  the  date  of 
the  note  and  mortgage,  and  that  the  mortgage  should  staml  as 
security  for  the  principal,  with  wliatever  interest  should  be  al- 
lowed to  accumulate  thereon,  and  should  not  be  foreclosed  un- 
less there  was  a  failure  to  pay  the  note  at  maturity.  There  is 
no  other  provision  in  the  mortgage  from  which  any  other  in- 
tention can  be  inferred,  except  it  be  the  following:  "But  should 
the  said  first  party,  from  any  cause,  fail  or  refuse  to  pav  -aid 
note,  with  interest,  or  any  part  thereof,  when  due.  and  suit  be 
commenced  to  foreclose  this  '^'^"^  mortgage,  then  the  said  -ec- 
ond  party  may  and  shall  have  and  recover  from  the  said  lir.-t 
party  a  reasonable  attorney's  fee,  the  amount  of  such  fee  to  be 
fixed  and  allowed  by  the  court  before  whom  such  suit  is  brought, 
and  taxed  and  collected  as  other  costs." 
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It  will  be  seen  at  once  that  tliis  provision  was  intended  solely 
as  a  provision  for  attorney's  fees  in  case  suit  wa^  brought  to 
foreclose  the  mortgage.  Tlie  language  of  this  provision  must 
be  given  its  natural  and  ordinary  meaning.  The  parties  must 
be  presumed  to  have  meant  what  they  said.  But  assuming  that 
the  language  was  used  as  the  recitation  of  a  right  under  the 
mortgage,  and  giving  it  all  the  force  of  such  recitation^  we  still 
do  not  see  that  it  changes  the  defeasance  provision  preceding. 
The  langunge  is:  ''But  should  the  said  first  party,  from  any 
cause,  fail  or  refuse  to  pay  said  note,  with  the  interest,  or  any 
part  thereof,  when  due,  and  suit  be  commenced."  The  words 
"or  any  part  thereof"  certainly  refer  to  and  mean  the  note. 
Tf  tiiese  words  were  intended  to  refer  to  the  interest 
when  due,  and  not  to  the  note  when  due,  or  to  both 
the  interest  when  due  and  the  note  when  due,  that 
idea  could,  and,  no  doubt,  would  have  been,  exprassed,  ns 
is  usual  in  such  cases  by  the  use  of  the  word  "or"  instead  of 
the  word  "with,"  so  that,  if  the  parties  had  intended  that  the 
mortgage  might  be  foreclosed  by  reason  of  failure  to  pay  inter- 
est when  due,  the  clause  would  have  been  made  to  read,  "But 
should  the  first  party,  from  any  cause,  fail  or  refuse  to  pay  said 
note,  or  the  interest,  or  any  part  thereof,  when  due."  Such 
language  would  have  made  the  idea  clear,  but,  not  having  been 
used,  we  cannot  assume  that  the  parties  intended  to  use  it.  We 
are  therefore  of  the  opinion  that  the  latter  provision  does  not, 
and  was  not  intended  to,  modify  the  former  provision  so  as  to 
give  a  right  of  foreclosure  for  nonpayment  of  interest.  '•"* 
There  is  no  dispute  that  the  mortgage  in  question  is  security 
for  both  principal  and  unpaid  interest,  nor  that  the  interest  is 
payable  monthly,  and  is  a  part  of  the  debt.  But  where  the  par- 
ties have  expressly  agreed  that  the  maker  of  the  mortgage  shall 
have  until  the  maturity  of  the  note  to  pay  the  note,  with  inter- 
est, the  fact  that  partial  payments  of  interest  may  become  de- 
linquent in  the  meantime  does  not  give  the  right  to  foreclose 
the  mortgage,  where  there  is  no  breach  of  any  condition  named 
in  the  mortgage.  From  a  careful  consideration  of  both  tlie 
note  and  mortgage,  we  are  convinced  that  it  was  the  intention 
of  the  parties  that  the  mortgage  should  mature  only  upon  ma- 
turity of  the  principal  note,  and  that  foreclosure  proceedings 
cannot  be  had  until  maturity  of  the  note,  notwithstanding  in- 
terest payments  may  be  in  default.  Section  5894  of  Ballinger's 
Code  has  reference  to  foreclosure  of  a  inortgage  upon  which 
there  may  be  due  any  interest  or  installments  of  interest  for 
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which  foreclosure  may  be  had.  It  docs  not  make  a  mortgage 
subject  to  foreclosure  which  by  its  terms  is  not  subject  to  be 
forec-loscd.  The  cause  was  therefore  prematurely  brought.  It 
will  be  reversed  and  remanded,  with  instructions  to  sustain  the 
demurrer  and  dismiss  the  action. 

Reavis,   C.  J.,  and  White,  Anders,  Hadley,   Fullerton,  and 
Dunbar,  JJ.,  concur. 


If  a  Mortgage  provides  that  the  note  secured  thereby  shall  become 
Jue  and  payable  thirty  days  after  default  in  the  payment  of  in- 
terest, the  mortgagee  has  a  right,  upon  the  expiration  of  thirty  days 
from  such  default,  to  proceed  to  foreclose  his  mortgage:  Swearingen 
V.  Lahner,  93  Iowa,  147,  57  Am.  St.  Rep.  261,  61  N.  W.  431;  Hawes  v. 
Detroit  etc.  Ins.  Co.,  109  Mich.  324,  63  Am.  St.  Rep.  581,  67  N.  W. 
329.  See,  too,  Glas  v.  Glas,  114  Cal.  566,  55  Am.  St.  Rep.  90,  46  Pac. 
667. 


SEATTLE  AND  MONTANA  RAILROAD  COMPANY  v. 
BELLINGHAM  BAY  AND  EASTERN  RAILROAD 
COMPANY. 

[29  Wash.  491,  69  Pac.  1107.] 

CERTIOEARI— Judicial  Acts,  What  are.— Whenever  an  act 
determines  a  question  of  right,  or  of  obligation,  or  of  property,  as 
the  foundation  upon  which  it  proceeds,  such  act  is  to  that  extent 
judicial,      (p.  910.) 

CERTIORARI  may  Issue  from  the  Supreme  Court  to  review  an 
adjudication  of  a  subordinate  court  on  the  question  of  a  public  use 
or  necessity  in  a  proceeding  under  the  eminent  domain  act,  where 
the  statute  does  not  authorize  an  appeal  in  such  a  proceeding,  except 
for  the  purpose  of  questioning  the  propriety  and  justness  of  the  dam- 
ages, and  the  constitution  of  the  state  gives  the  supreme  court  appel- 
late jurisdiction  in  all  actions  and  proceedings  other  than  those 
wherein  the  amount  in  controversy,  or  the  value  of  the  property,  doos 
not  exceed  two  hundred  dollars  and  power  to  issue  writs  of  certiorari 
and  all  other  writs  necessary  and  proper  to  the  complete  exercise  of 
its  appellate  and   revisory  jurisdiction,      (p.   911.) 

APPELLATE  PROCEEDINGS,  Power  of  the  Legislature  to 
Deny. — When  the  supreme  court  is  by  the  constitution  vested  with 
appellate  jurisdiction,  the  legislature  cannot  impair  or  destroy  it  as 
to  any  specific  case  by  the  failure  to  provide  therefor,  and  such  court 
may,  in  such  case,  bring  the  proceedings  before  it  for  review  by  issu- 
ing a  writ  of  certiorari,     (p.  911.) 

EMINENT  DOMAIN— Right  of  One  Railroad  to  Condemn  the 
Right  of  Way  of  Another. — Under  a  statute  authorizing  a  raihvav 
corporation  to  appropriate  all  land,  real  estate,  and  other  property 
necessary  for  the  construction  of  its  road,  one  railway  corporation 
may  acquire  a  right  to  use  such  part  of  the  right  of  way  of  another 
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ns  is  not  necessary  for  the  exercise  of  the  corporate  franchise  of  the 
latter,  as  where  the  tracks  of  both  roads  may  be  constructed,  main- 
tained, and  operated  practically  and  with  reasonable  safety  after  ap- 
prop.riatiug  part  of  the  right  of  way  of  the  one  for  the  use  of  the 
other,      (pp.  914,  916.) 

Kerr  &   jMcCord,  for  the  petitioner. 

Dorr  &  Hadley,  for  the  respondent. 

^2  REAVIS,  C.  J.  The  Bellingham  Bay  and  Eastern 
Railroad  Company,  respondent,  brought  an  action  in  the  su- 
perior court  of  Whatcom  county  to  condemn  for  its  use  as  a 
right  of  way  certain  real  property  owned  by  the  Seattle  and 
Montana  Railroad  Company,  the  petitioner,  at  Fairhaveu. 
Upon  the  trial  of  the  action  it  was  adjudged  that  the  right  of 
way  described  in  the  petition  and  sought  to  be  appropriated 
was  necessary  for  the  respondent  railway  company,  and  the  in- 
tended use  thereof  a  public  one,  and  that  the  public  interests 
required  the  appropriation  thereof,  and  an  order  was  entered 
directing  that  a  jury  be  impaneled  to  assess  the  damages  for 
the  taking  of  petitioner's  property.  Petitioner  excepted,  and 
in  this  proceeding  prays  a  review  of  the  adjudication  that  the 
property  sought  to  be  condemned  can  be  taken  for  this  use.  or 
that  it  is  for  a  public  use  and  required  by  the  public  inttTest, 
and  denies  the  power  to  appropriate  the  property  of  the  j)eti- 
tioner,  because,  as  alleged,  it  is  already  appropriated  by  {>'ti- 
tioner  for  a  public  use;  that  is,  the  construction  and  operation 
of  its  own  railway.  After  finding  the  preliminary  facts  of  no- 
tice, hearing,  and  that  each,  petitioner  and  respondent,  is  a 
railway  company  operating  lines  of  railroad  between  Fairhaven 
and  other  points,  and  that  each  is  authorized  to  own  and  con- 
demn real  property  for  such  uses,  the  other  material  fact?  in 
issue  are  set  fortli  as  follows : 

"12.  That  the  respondent  [here  petitioner],  Seattle  and  AI  >n- 
tana  Railroad  Comjiany,  is  the  owner  of  the  land  sought  to  be 
appropriated  and  that  the  same  are  embraced  within  a  tract  of 
land  one  hundred  feet  in  width  owned  by  said  ^"^  Seattle  and 
Montana  Railroad  Company  and  claimed  by  it  as  right  of  way 
for  its  railroad;  which  said  one  hundred  foot  strip  of  land  ha^ 
been  acquired  by  said  Seattle  and  ^lontana  Railroad  Companv 
by  purchase  for  railway  purposes,  but  has  never  been  condomm-d 
for  such  purposes. 

"13.  That  the  respondent  [here  petitioner]  Seattle  and  Mon- 
tana Railroad  Company  requires  for  the  operation  of  its  mil- 
way  line  and  system  over  and  across  said  one  hundred  foot  str;p 
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and  alleged  right  of  way,  one  main  track,  a  passing  tracK  and 
two  storage  tracks  and  no  more,  making  four  tracks  in  all,  and 
tliat  none  of  said  land  sought  to  be  appropriated  by  petitioner, 
Bellingham  Bay  and  Eastern  Railroad  Company,  is  necessary 
or  recjuire^  for  the  use  of  the  respondent  Seattle  and  Montana 
Tiailroad  Company,  in  the  operation  of  its  railroad,  and  that 
tlie  taking  and  appropriating  thereof  by  said  petitioner  will  not 
interfere  with  the  operation  of  said  four  tracks  of  said  re- 
fjtondent  Seattle  and  Montana  Railroad  Company,  nor  with  the 
operation  of  its  said  railway  system  in  any  manner  or  at  all. 

"14.  That  in  the  construction  and  for  the  necessary  opera- 
tion and  maintenance  of  said  line  o^  railroad  of  said  peti- 
tioner [here  respondent],  it  is  necessary  for  it  to  have  each  and 
every  part  and  parcel  of  said  above-described  tract  of  land  for 
such  right  of  way  for  the  uses  and  purposes  of  its  railway  over 
and  across  said  lands,  real  estate,  and  premises  as  hereinbe- 
fore described. 

"15.  That  the  contemplated  use  for  which  the  said  land, 
real  estate  and  premises  are  sought  to  be  appropriated  is  really 
a  public  use,  and  that  the  public  interest  requires  the  prosecu- 
tion of  the  enterprise  being  prosecuted  by  petitioner  and  re- 
quires the  appropriation  of  said  lands  as  prayed  for  in  said 
petition,  and  that  the  said  land,  real  estate,  and  premises  so 
sought  to  be  appropriated  are  required  and  necessary  for  the 
purposes  of  such  enterprise." 

Petitioner  excepted  to  the  findings  of  fact  numbered  here, 
and  the  evidence  is  before  us  by  stipulation.  Respondent,  the 
Bellingham  Bay  and  Eastern  Railroad  Company,  demurs  to 
the  petition  for  the  writ,  and,  in  objecting  *"*  thereto,  alleges 
want  of  jurisdiction  in  this  court  to  issue  the  writ,  and  because 
the  application  does  not  state  facts  sufficient  to  state  a  cause 
of  action. 

1.  The  demurrer  will  first  be  considered.  Our  constitution, 
article  1,  section  16,  declares:  "Private  property  shall  not  be 
taken  for  private  use,  except  for  private  ways  of  necessity,  and 
for  drains,  flumes,  or  ditches  on  or  across  the  lands  of  others 
for  agricultural,  domestic,  or  sanitary  purposes.  No  private 
property  shall  be  taken  or  damaged  for  public  or  private  use 
without  just  compensation  having  been  first  made,  or  paid  into 
court  for  the  owner,  and  no  right  of  way  shall  be  appropriated 
to  the  use  of  any  corporation  other  than  municipal,  until  full 
compensation  therefor  be  first  made  in  money,  or  ascertained 
and  paid  into  court  for  the  owner,  irrespective  of  any  benefit 
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from  any  improvement  proposed  by  such  corporation,  which 
compensation  shall  be  ascertained  by  a  jury,  unless  a  jurv  be 
waived,  as  in  other  civil  cases  in  courts  of  record,  in  the  man- 
ner prescribed  by  law.  Wlienever  an  attempt  is  made  to  take 
private  property  for  a  use  alleged  to  be  public,  the  question 
whether  the  contemplated  use  be  really  public  shall  be  a  judi- 
ical  question,  and  determined  as  such  without  regard  to  any 
legislative  assertion  that  the  use  is  public." 

"Whenever  an  act  determines  a  question  of  right  or  obliga- 
tion, or  of  property  as  the  foundation  upon  which  it  proceeds 
such  an  act  is  to  that  extent  judicial":  Wulzen  v.  Board  of  Su- 
pervisors, 101  Cal.  15,  40  Am.  St.  Eep.  17,  35  Pac.  353;  Sink- 
ing Fund  Cases,  99  U.  S.  761. 

The  jurisdiction  of  this  court  is  clearly  defined  in  article  4, 
section  4  of  the  constitution,  as  follows :  "The  supreme  court 
shall  have  original  jurisdiction  in  habeas  corpus  and  quo  war- 
ranto and  mandamus  as  to  all  state  officers,  and  appellate  ju- 
risdiction in  all  actions  and  proceedings,  excepting  that  its 
appellate  jurisdiction  shall  not  extend  to  civil  actions  at  law 
for  the  recovery  of  money  or  personal  property  when  the  origi- 
nal amount  in  controversy,  ^**'*  or  the  value  of  the  property, 
does  not  exceed  the  sum  of  two  hundred  dollars,  unless  tbe  ac- 
tion involves  the  legality  of  a  tax,  impost,  assessment,  toll,  mu- 
nicipal fine,  or  the  validity  of  a  statute.  The  supreme  court 
shall  also  have  power  to  issue  writs  of  mandamus,  review,  pro- 
hibition, habeas  corpus,  certiorari,  and  all  other  writs  necessary 
and  proper  to  the  complete  exercise  of  its  appellate  and  revisory 
jurisdiction.  Each  of  the  judges  shall  have  power  to  issue 
writs  of  habeas  corpus  to  any  part  of  the  state  upon  petition 
by  or  on  behalf  of  any  person  held  in  actual  custody,  and  may 
make  such  writs  returnable  before  himself,  or  before  the  su- 
preme court,  or  before  any  superior  court  of  the  state,  or  any 
judge  thereof." 

It  has  appellate  jurisdiction  in  all  actions  and  proceedings 
except  in  civil  actions  at  law  for  the  recovery  of  money  or  per- 
sonal property,  where  the  original  amount  in  controversy  or 
the  value  of  the  property  does  not  exceed  the  sum  of  two  hun- 
dred dollars.  It  may  also  issue  all  writs  necessary  to  its  appel- 
late and  revisory  power.  But  it  is  urged  that  the  court,  in 
Seattle  etc.  Ry.  Co.  v.  State,  5  Wash.  807,  32  Pac.  744,  denied 
the  power  to  issue  the  writ  of  certiorari  to  review  the  adjudica- 
tion of  the  question  of  public  use  and  necessity  in  the  superior 
court.     It  rrui}'  be  observed  that  the  court  there  did  not  consider 
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the  nature  of  the  appeal  act  in  eminent  domain  cases,  and  the 
writ  was  denied  because  a  remedy  was  assumed  to  exist  in  ap- 
peal. However,  later,  in  the  case  of  Western  American  Co.  v. 
St.  Ann  Co.,  22  Wash.  158,  60  Pac.  158,  it  is  decided  that  the 
only  question  which  can  be  reviewed  on  appeal  under  the  spe- 
cial statute  for  that  purpose  is  the  "propriety  and  justness  of 
the  damages";  and  the  following  language  found  in  Western 
American  Co.  v.  St.  Ann  Co.,  22  Wash.  158,  60  Pac.  158 :  "But 
we  do  not  see  any  particular  merit  in  this  contention,  for  ques- 
tions which  the  law  submits  to  the  exclusive  jurisdiction  of  the 
superior  courts  may  be  '*^**  as  purely  judicial  questions  as 
though  they  were  tried  in  this  court"' — can  only  apply  to  the 
exception  which  the  constitution  declares  to  the  appellate  ju- 
risdiction of  this  court.  Tlie  legislature  can  make  no  excep- 
tion. It  may  fail  to  provide  the  procedure  for  appeal  in  a  spe- 
cial case,  but  the  power  of  constitutional  review  still  remains 
in  this  court.  In  Browne  v.  Gear,  21  Wash.  147,  57  Pac.  359, 
we  defined  the  power  of  the  superior  court  and  the  functions  of 
the  writ  of  certiorari  under  the  statute.  The  writ  was  issued 
in  State  v.  Moore,  23  Wash.  276,  62  Pac.  769.  In  State  v.  Su- 
perior Court.  26  Wash.  278,  66  Pac.  385,  the  writ  was  issuod 
where  appeal  was  inadequate,  and  the  revisory  power  of  thi--^ 
court  was  exercised  in  reviewing  and  correcting  an  order  of  the 
superior  court.  It  having  been  adjudged  that  no  review  on  ap- 
peal of  the  question  of  public  use  and  interest  involved  in  the 
exercise  of  eminent  domain  proceedings  now  exists,  it  follows 
the  writ  of  certiorari  may  be  issued  to  bring  up  the  record  for 
review  in  the  proceedings  for  appropriation  of  the  right  of  way 
through  petitioner's  real  property;  the  application  for  the  writ 
states  sufficient  cause  for  its  issuance. 

2.  The  real  property  through  which  the  right  of  way  is 
sought  to  be  appropriated  was  purchased  by  petitioner  eleven 
years  ago,  and  is  parcels  included  in  a  larger  tract  of  tide  lands 
purchased  at  the  same  time  by  the  petitioner.  Other  portions 
of  such  land  so  purchased  have  been  granted  by  petitioner  to 
various  parties,  who  have  erected  thereon  improvements  such 
as  foundries  and  canneries.  All  the  property  lies  within  the 
city  limits  of  Fairhaven.  Petitioner  has  reserved  one  hundrt^l 
feet  for  its  right  of  way.  There  are  two  railroad  tracks  whicfi 
are  spurs  in  operation  by  petitioner  upon  this  one  hundred 
feet.  The  strip  of  land  sought  to  be  condemned  is  twenty-eight 
feet  '**''  taken  off  one  side  of  the  one  hundred  feet  for  a  dis- 
tance of  several    hundred    feet    in  length.     The    respondent's 
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road  ent«rf  the  town  across  the  water  and  tide  lots,  and  seeks 
to  go  to  its  terminal  grounds  hy  a  line  that  diagonally  crosses 
the  tracks  and  right  of  way  belonging  to  petitioner,  also  situ- 
ated on  tide  land  lots.     It  then  seeks  to  continue  on  its  proposed 
right  of  way  of  twenty-eight  feet  for  several  hundred  feet  par- 
allel  to  the  tracks  of  petitioner  to  its  terminal  grounds.     It 
is  maintained  by  counsel  for  petitioner  that,  where  one  railroad 
has  appropriated  real   property   for  its  uses,  another  railroad 
company  cannot  longitudinally  appropriate  a  part  of  the  right 
of  way  for  the  same  uses,  and  the  point  is  urged  that  property 
once  appropriated  to  a  public  use  cannot  be  condemned  for  an- 
other public  use  without   express  legislative   authority.     It   is 
further  asserted  there  is  no  such  express  authority  from  the 
legislature;  and  section  5647  of  Ballinger's  Code  is  referred  to 
as  containing  an  express  provision  for  appropriation  of  a  longi- 
tudinal   section    of  existing    right  of    way  through    canyons, 
passes,  and  defiles,  and  it  is  inferred  therefrom  that  such  pro- 
vision is  exclusive,  and  no  other  appropriation  of  such  right  of 
way  than  expressed  in  the  statute  can  he  implied.     The  ques- 
tion is,  Does  the  section  mentioned  intend  such  rights  of  con- 
demnation as  is  granted  in  the  general  statute  of  eminent  do- 
main?    The  right  is  expressed  in  the  authority  for  judgment 
as  follows:  "And  at  the  time  of  rendering  judgment  for  dam- 
ages, whether  upon  default  or  trial,  the  court,  or  judge  thereof, 
shall  enter  a  judgment  or  decree  authorizing  said  railroad  com- 
pany to  occupy  and  use  said  right  of  way,  roadbed,  and  track, 
if  necessary,  in  common  with  the  railroad  company  or  com- 
panies already  occupying  the  same,  and  defining  the  terms  and 
conditions  upon  which  the  same  shall  be  so  occupied  and  ut^cd 
in  common." 

498  i^i^Q  purpose  of  this  enactment  is  to  prevent  any  railroad 
from  occupying  its  own  tracks  exclusively  wliere  the  physical 
conditions  are  such  that  another  railway  cannot  be  operated 
through  such  place,  and  the  statute  contemplates,  if  necessar}% 
a  common  easonir'nt  over  the  same  land  and  tracks.  The  sec- 
tion is  a  part  of  the  general  statute  relating  to  eminent  domain. 
Sections  5637  to  564.3,  inclusive,  of  Ballinger's  Code  prescribe 
the  procedure  for  condemnation  of  right  of  way  by  railroad 
companies.  The  court  in  such  proceedings  must,  from  compe- 
tent proof,  adjudge  that  the  contemplated  use  of  the  land 
(iouglit  to  be  appropriated  is  a  public  use,  and  that  the  public 
interests  require  the  prosecution  of  the  enterprise.  ]\^rliaps 
the  strongest  authority  in  su])port  of  the  position  urged  by  peti- 
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tioner  is  the  case  of  Illinois  Cent.  R.  R.  Co.  v.  Chicago  etc.  R. 
R.  Co.,  122  111.  473,  13  N.  E.  140.  In  that  case  an  endeavor 
was  made  by  the  petitioner  to  condemn  a  part  of  the  right  of 
way  along  the  Mississippi  river  bottom  belonging  to  another 
railroad  company.  The  way  had  been  acquired  partly  through 
a  grant  by  Congress,  and  the  remainder  by  condemnation  under 
the  state  statutes.  The  general  statute  of  Illinois  authorized 
a  railroad  company  to  appropriate  absolutely  "a  stream  of 
water,  watercourse,  street,  highway,  plank  road,  turnpike,  road 
or  canal."  The  court  held  that  the  legislature  having  under- 
taken to  prescribe  what  particular  public  properties  might  be 
appropriated,  the  rule,  "Expressio  unius  exclusio  alterius,"  was 
applicable.  Our  statute  is  general,  and  authorizes  the  appro- 
priation of  "all  land,  real  estate,  or  other  property"  necessary 
for  the  construction  of  the  railroad.  It  also  appears  in  the  Illi- 
nois case  that  the  right  of  way  sought  to  be  condemned  was  ac- 
quired by  the  railroad  occupying  it  through  legislative  grant 
and  by  condemnation.  In  some  of  the  authorities  cited  by 
"•^^  counsel  for  petitioner  the  language  used  seems  to  justify 
the  position  urged  by  counsel,  that  a  right  of  way  owned  by 
one  railroad  company  cannot,  without  express  legislative  au- 
thority, be  condemned  for  another  public  use  of  the  same  na- 
ture. Among  them  are  Albany  Northern  R.  R.  Co.  v.  Brown- 
ell,  24  N.  Y.  345 ;  Baltimore  etc.  Ry.  Co.  v.  Board  of  Commrs., 
156  Ind.  260,  58  N.  E.  837,  839 ;  State  v.  Paterson,  61  N.  J.  L. 
408,  39  Atl.  680.  It  may  be  observed  that  in  some  of  these 
cases  the  claim  made  by  the  appropriator  was  for  the  condemna- 
tion of  railroad  tracks  in  operation,  or  for  depot  grounds  al- 
ready occupied,  and  the  use  sought  by  the  condemnation  was 
inconsistent  with  the  operation  of  the  railroad  company  already 
owning  the  property.  But  the  general  rule  maintained  by  the 
petitioner,  and  the  authorities  supporting  the  same,  is  not  so 
applied  as  to  prevent  one  railroad  from  taking  the  propertv 
which  is  not  in  use  for  railroad  purposes,  and  not  necessary  for 
the  corporate  franchises:  Le^vis  on  Eminent  Domain,  2d  ed., 
sec.  267a,  and  authorities  cited.  The  following  rule  stated  in 
the  text  by  the  same  author  (section  267b)  seems  to  be  well 
supported  by  the  authorities  referred  to  therein : 

"It  is  manifest,  however,  that  even  a  railroad  companv  which 
is  organized  under  a  general  law  may  show  a  reasonable  neces- 
sity for  taking  part  of  the  right  of  way  of  another  road,  as 
when  it  is  located  through  a  town  in  which  another  road  has 
been  pre\aously  built,  and  the  topography  or  other  conditions 
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are  such  that  tho  new  road  cannot  reasonal)ly  be  located  so  a- 
to  accommodate  the  public  and  accomplish  the  object  in  vi-w 
without  either  encroaching  on  the  ricrht  of  way  of  another  cnrr- 
pany,  or  incurring  ruinous,  or  groatlv  increased  expense.  The 
same  necessity  may  arise  in  mountainous  countries,  or  else  the 
first  company  might  preclude  all  others  from  ^^*^  reacliiug  cer- 
tain localities.  But  this  implied  authority  only  extends  to  the 
taking  of  so  much  of  the  right  of  way  of  the  first  company  as 
can  be  spared  without  material  detriment.  The  question  is, 
'whether  the  new  condemnation  can  be  made  without  destroy- 
ing the  use  and  usefulness  of  that  part  of  the  first  acquired 
right  of  way  which  is  in  actual  use,  or  so  obstructing  or  hinder- 
ing or  embarrassing  it  as  to  render  it  unsafe.'  Just  what  the 
degree  of  necessity  must  be  to  justify  the  taking  it  is  difficult 
to  say.  One  company  cannot  take  part  of  the  right  of  way  of 
another  merely  because  it  is  more  convenient.  It  is  largely  a 
question  of  practicability  and  expense,  of  comparative  advan- 
tage and  injury,  having  regard  always  to  the  interests  of  the 
public,  for  whose  benefit  the  general  authority  is  given  and  the 
particular  taking  proposed." 

3.  In  the  present  instance  it  appears  that  about  eleven  vears 
ago  petitioner  acquired  by  purchase  a  considerable  area  of  tide 
lands  in  front  of  the  city  of  Fairhaven.  This  quantity  of  tide 
lands  was  evidently  not  all  acquired  for  its  corporate  purposes 
and  uses.  Subsequently  it  has  sold  for  private  purposes  sev- 
eral parcels,  and  still  owns  several  parcels  not  in  use  for  rail- 
road purposes.  Its  reservation  of  the  one  hundred  feet  for 
right  of  way  has  not  yet  been  used,  with  the  exception  of  the 
two  spurs  for  trackage  purposes  extending  from  its  station. 
The  proofs  offered  by  the  petitioner  tended  to  show  a  contem- 
plated use  for  at  least  four  tracks,  and  that  the  same  were  in- 
tended to  be  constructed  immediately.  The  proofs  at  the  hear- 
ing also  tended  to  show  that  thirty  feet  was  sufficient  for  the 
operation  of  two  tracks,  or  sixty  feet  for  the  four  proposed 
tracks.  Respondent  seeks  to  acquire  twenty-eight  feet  for  two 
tracks.  There  is  testimony  tending  to  show  that  the  operation 
of  trains  by  the  two  railroad  companies,  if  respondent  is  given 
the  appropriation  sought,  is  praeticable,  and.  -with  care  and 
some  increased  cost,  is  reasonably  safe.  ""^^  It  was  observed 
in  Mobile  etc.  E.  R.  Co.  v.  Alabama  Midland  Ry.  Co.,  87  Ala. 
507,  6  South.  404:  "As  a  general  proposition,  it  may  be  said, 
that  railroad  companies,  organized  under  the  general  laws,  are 
authorized  by  the  statutes  to  acquire  by  condemnation  the  right 
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of  way  of  another  corporation,  when  essential  to  the  accom- 
plishmont  of  tlieir  principal  purpo.ses,  or  when  there  is  space 
for  the  tracks  of  parallel  roads  without  ol)!striK'ting  the  use  of 
the  same.  The  statutes  have  been  so  construed,  and  to  that 
construction  we  adhere:  Armiston  etc.  R.  R.  Co.  v.  Jacksonville 
Vic.  R.  R.  Co.,  82  Ala.  297,  2  South.  710;  East  etc.  R.  R.  Co. 
V.  East  Tennessee  etc.  R.  R.  Co.,  75  Ala.  275." 

The  principle  is  stated  in  Matter  of  City  of  Buffalo.  fiS 
X.  Y.  167:  "Tn  determining  whether  a  power  generallv  given 
is  meant  to  have  operation  upon  land.s  already  devotod  by  legis- 
lative authority  to  a  public  purpose,  it  is  proper  to  con.-i<ler  the 
nature  of  the  prior  public  work,  the  public  use  to  which  it  is 
applied,  the  extent  to  which  that  use  would  be  impaired  or 
diminished  by  the  taking  of  such  part  of  the  land  as  may  be  de- 
manded for  the  subsequent  public  use.  If  both  usos  may  not 
stand  together,  with  some  tolerable  interference,  which  may  be 
compen.sati^d  by  damages  paid;  if  the  latter  use,  when  exercised, 
must  supersede  the  former,  it  is  not  to  be  implied  from  a  gen- 
eral power  given,  without  having  in  view  a  then  existing  and 
particular  need  therefor,  that  the  legislature  meant  to  subject 
lands  devoted  to  a  public  use  already  in  exercise,  to  one  which 
might  thereafter  arise.  A  legislative  intent  tliat  there  should, 
be  such  an  effect  will  not  be  inferred  from  a  gift  of  power  made- 
in  general  terms." 

The  following  authorities  are  pertinent:  Crand  Rapids  etc. 
R.  R.  Co.  V.  Crand  Rapids  etc.  R.  R.  Co.,35  Mich.  2G5.  24  Am. 
Rep.  545 ;  Colorado  etc.  Ry.  Co.  v.  Union  Pac.  Ry.  Co.,  41  Fed. 
293;  Baltimore  etc.  Ry.  Co.  v.  Board  of  Commrs.,  15G  Ind.  260, 
58  '*<>2  j^_  E.  837 ;  Xorthwestern  Teleph.  Exch.  Co.  v.  Chicago 
et^.  Ry.  Co.,  76  Minn.  334,  79  N.  W.  317.  The  necessity  must 
alwavs  be  shown  when  one  railroad  attempts  to  appropriate  the 
property  of  another.  This  necessity  was  found  by  the  court. 
This  principle  is  stated  in  ^fobile  etc.  R.  R.  Co.  v.  Alabama 
Midland  Ry.  Co.,  87  Ala.  507.  6  South.  404,  as  follows:  "A 
necessity,  such  as  authorizes  one  railroad  corporation  to  con- 
demn a  part  of  the  right  of  way  of  another  does  not  mean  an 
absolute  and  unconditional  necessity  as  determined  by  physical 
causes  but  a  reasonable  necessity  under  the  circumstances  of 
the  particular  case,  dependent  upon  the  practicability  of  an- 
other route,  considered  in  connection  with  the  relative  cost  to 
one  and  probable  injury  to  the  other;  and  the  right  of  con- 
demnation is  not  made  out.  unless  tlie  petitioning  company 
shows  that  the  cost  of  acquiring  and  constructing  its  road  on 
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any  other  route  clearly  outwciglis  the  consequent  damage  wiiic'.i 
may  re.-ult  to  the  older  company,  not  including  the  question  oL" 
competition  for  the  business  of  a  manufacturing  (or  other 
large)  establishment  on  tlic  line  of  tlie  proposed  route." 

From  the  review  on  tlie  merits,  as  it  appe<irs  from  the  record 
before  us,  we  conclude  that  no  rule  of  law  ail'ecting  the  rights 
of  petitioner  has  bcH^n  violated  to  its  jjrejudice.  I'elative  to 
the  facts  found  by  the  superior  court,  an  examination  of  the 
bill  of  exceptions  shows  that  competent  proof  was  made  of  all 
the  facts  necessary  to  be  found,  and  there  is  no  such  prepon- 
derance of  proof  against  the  findings  as  to  set  them  aside.  The 
order  of  the  superior  court  is  therefore  affirmed. 

Anders,  Mount,  Dunbar,  \Vhite,  and  Hadley,  J  J.,  concur. 


Part  of  the  Right  of  Way  of  a  Railroad  company  may  be  condemned 
for  a  telegraph  line  or  for  another  railroad:  See  Postal  Tel.  etc.  Co. 
V.  Oregon  etc.  E.  R.  Co.,  23  Utah,  474,  90  Am.  St.  Rep.  705,  65  Pac. 
735;  Butte  etc.  Ry.  Co.  v,  Montana  etc.  Ry.  Co.,  16  Mont.  504,  50  Am. 
St.  Rep.  508,  41  Pac.  232;  monographic  note  to  Appeal  of  Sharon  Ry. 
Co.,  9  Am.  St.  Rep.  137-147. 

Questions  Reviewable  on  Certiorari  are  considered  in  the  mono- 
graphic note  to  Wulzen  v.  Board  of  Supervisors,  40  Am.  St.  Rep*.  29- 
46. 


IN  RE  BELT'S  ESTATE. 

[29  Wash.  535,  70  Pac.  74.] 

TEUST  FUNDS  do  not,  on  the  Death  of  the  Trustee  by  Whom 
They  Were  Held,  become  liable  for  tlie  debts  of  his  estate,  nor  is  the 
relation,  of  the  cestui  que  trust  tliereto  clianged.      (p.  019.) 

AN  ADMINISTRATOR  of  a  Trustee  is  Entitled  to  the  Posses- 
sion of  the  Trust  Funds,  and  may  commence  an  action  therefor  in 
his   individual   or   representative   capacity,      (p.   919.) 

EXECUTORS  and  Administrators.— An  Inventory  is  not  Con- 
clusive as  to  the  ownership  of  the  property,  either  as  against  thir  i 
persons  or  the  executor  or  administrator.      (p.  920.) 

PROBATE  COURT,  Jurisdiction  of,  to  Determine  the  Title  to 
Property. — On  an  application  to  compel  an  administrator  to  inventorv 
and  have  appraised  certain  property,  the  court  of  probate  lias  juris- 
diction to  determine  vchetlior  it  belongs  to  the  estate  or  the  estate 
has  nny  interest  therein  or  reasonable  claim  thereto.  Such  deter- 
n'ination  fs  not  binding  on  any  person  afterward  claiming  the  proyi- 
erty  in  another  forum,  but  is  only  for  the  purpose  of  determining 
whether  the  administrator  shall  be  forced  to  make  an  inventory  there- 
of,     (pp.  921,  922.) 

EXECUTORS  and  Administrators,  Inventory,  What  Need  not 
Include. — An  administrator   need   not   include  in  his   inventory  prop- 
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erty  in  his  hands,  which  was  held  bv  the  decedent  as  a  trustee,     (p. 
921.) 

EXECUTORS  and  Administrators— Estoppel  to  Claim  that 
Property  Recovered  is  Held  in  Trust. — An  administrator  who  sues 
for  and  recovers  projterty  which  his  decedent  hehl  in  trust  is  not 
estopped  thereby,  when  called  upon  to  include  such  proj)erty  in  his 
inventory,  from  showing  the  trust  and  that  the  estate  had  no  bene- 
ficial interest  in  tlie  property,      (p.  922.) 

Hyde,  Tovvnsend  &  Tompkins,  for  the  appellant 

W.  J.  Thayer,  for  the  respondent. 

'^^^  MOUNT,  J.  This  is  a  proceeding  brought  in  the  court 
below  by  a  creditor  of  the  estate  of  IToratio  N.  Belt,  deci'iise<i, 
to  compel  the  administratrix  thereof  to  sliow  cause  why  she 
should  not,  as  such  administratrix,  inventory  as  assets  of  the 
estate  the  proceeds  of  a  certain  judgment  rendered  in  favor  of 
the  decedent  during  his  lifetime,  and  afifirmed  after  his  death 
by  this  court  in  favor  of  the  administratrix,  who  had  in  the 
meanwhile  been  substituted  in  decedent's  stead. 

The  petitioner,  the  appellant  here,  first  became  a  creditor  of 
the  decedent  by  virtue  of  a  judgment  rendered  against  the  de- 
cedent August  12,  1898,  and  during  the  latter's  lifetime,  for 
the  sum  of  $1,994.72,  with  costs  and  interest.  This  has  never 
been  paid  or  satisfied.  At  the  time  of  the  rendition  of  this 
judgment  Horatio  N.  Belt  was  possessed  of  certain  cho.-es  in 
action  against  the  Washington  Water  Power  Company,  a  cor- 
poration, upon  which  he  afterward  brouglit  suit  and  recovered 
a  judgment  for  $21,01G,  with  costs  and  interest.  The  facts  in 
relation  to  this  last-named  judgment  are  as  follows:  In  1892 
the  Washington  Water  Power  Company  gave  to  Horatio  N. 
Belt  and  Isaac  Kaufman  and  others  a  contract  for  building  a 
street  railroad,  which  the  company  never  built.  Suit  wa,^ 
brought  against  the  company  for  damages  for  failure  to  build 
the  road.  This  suit  was  brought  in  the  name  of  Horatio  X. 
Belt.  Kaufman's  interest  therein  was  sold  to  W.  Ti.  and  H.  (\ 
Belt,  who  were  sons  of  Horatio  jST.  Belt.  All  of  the  interest  of 
H.  N.  Belt,  the  plaintiff  therein,  a  short  time  aftt^r  the 
suit  was  brought,  was  sold  for  a  valuable  consideraticui 
to  his  wife,  Martha  J.  Belt,  but  the  suit  was  pr<\<ocut('(i 
to  ^'^"^  judgment  in  the  lower  court  in  the  name  of  Hora- 
tio N.  Belt.  The  case  was  thereupon  appealed  to  this  court, 
but  before  the  affirmance  of  the  judgment  by  this  court  Hora- 
tio N.  Belt  died,  and  Martha  J.  Belt,  his  veidow,  was.  tLn  ad- 
ministratrix, substituted  in  his  stead  as  a  party  plaintiff,  eo 
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tliat  the  remittitur  from  this  court  in  its  essential  portion  read 
thus:  "A(]jud?od  and  decreed  that  the  judpnent  of  the  said 
superior  court  1)0,  and  tlie  same  is  herehy,  atlirnied  with  costs, 
and  that  the  said  I\rartha  J.  Belt,  as  administratrix  of  the  es- 
tate of  n.  N".  Belt,  deceased,  sulKstitutcd  respondent,  have  and 
recover  from  the  said  Washin.ijton  Water  ]?o\ver  Company  and 
from  the  Fidelity  and  Deposit  Company  of  Marvland  the  sum 
of  $21,016,  with  interest  thereon." 

This  jud^ent  of  afTirmance  was  rendered  on  May  G,  1901. 
On  :\[ay  14,  1901,  Martha  J.  Bolt,  as  such  administratrix,  re- 
ceived and  receipted  for  the  proceeds  of  the  judj^ment  in  full. 
■On  May  3  5,  1901,  Martha  J.  Belt,  as  administratrix  of  the 
estate  of  Horatio  N.  Belt,  deceased,  returned  and  fded  her  in- 
ventory of  the  estate,  containing  no  account  of  the  proceeds  of 
the  judgment  against  the  Washington  Water  Power  Company, 
•  -md  showing  no  assets  whatever. 

On  June  4,  1901^  this  proceeding  was  commenced  by  J.  J. 
Browne,  a  creditor  of  the  estate  of  H.  JST.  Belt,  deceased.  A 
petition  was  filed  in  the  superior  court  in  the  estate  of  Ilcratio 
X.  Belt,  deceased,  in  which  petition  it  was  alleged  that  the 
petitioner  was  a  creditor  of  said  estate  in  the  sum  of  $2.001.92 ; 
that  he  had  presented  his  claim,  which  had  heen  allowed  ;  that 
the  administratrix  had  received  tlic  sum  of  $21,016,  which  was 
the  proceeds  of  a  judgment  in  favor  of  Horatio  X.  Belt,  de- 
ceased; that  ]\rartha  J.  Belt,  as  administratrix,  had  filed  an 
inventory  of  the  estate,  which  inventory  ^^**  failed  to  contain 
any  account  of  the  said  sum  of  $21.01G,  and  failed  to  show  any 
assets  whate\er  of  said  estate;  that  a  demand  had  l^een  made 
ypon  said  administratrix  to  include  the  said  $21,016  in  her 
inventory  of  said  estate,  which  demand  was  refused;  and  con- 
cluded with  a  prayer  that  said  administratrix  he  required  to 
inventory  the  said  sum  of  $21,016.  or  sliow  cause  why  she  should 
not  do  so.  An  order  was  issued  as  prayed  for.  In  answer 
tliereto  the  administratrix  admitted  that  she  had  received  the 
proceeds  of  tlie  judgment  in  question  as  a(hi)inistratrix,  but  al- 
leged bv  way  of  aflirmative  matter  that  the  action  in  which 
said  judgment  was  rendered  had  heen  prosecuted  by  dcx-eased 
>'luring  his  lifetime  as  agent  and  trustee  for  the  use  and  bene- 
fit of  :Martha  J.  Bolt,  and  his  two  sons,  W.  T..  and  H.  C.  Belt, 
and  that  by  virtue  of  certain  declarations  of  trust  and  assign- 
ment of  the  cause  of  the  action  all  interest  in  the  judgment 
tliereon  was  in  the  widow  and  children,  and  that  the  proceeds 
thereof  were  not  assets  of  the  estate  of  Horatio  N".  Belt,  de- 
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v«'<a.>ed.  Tlie  petitioner  doimirrcd  to  tlio  afTirmrttive  matter  in 
the  answer  on  tlie  ground  that  it  did  not  rtate  niatters  con- 
stituting a  defense.  The  demurrer  being  overruled,  a  reply 
was  filed  denying  the  allegation  of  new  matter,  and  also  alleged 
that  Martha  J.  Belt,  having  received  the  proceeds  of  the  said 
judgment  as  administratrix,  is  estopped  to  deny  that  it  does 
not  belong  to  the  estate  of  H.  N.  ]')i'It,  deceased.  Upon  the 
issues  made  the  cause  was  tried  hy  the  judge  of  the  superior 
court  sitting  in  j)robate  in  the  estate  of  H.  X.  Belt,  deceased, 
and  the  court  found  that  the  procewls  of  the  judgment  were  not 
tlie  property  of  the  estate,  and  dismissed  the  petition.  From 
this  order  this  appeal  is  prosecuted. 

Appellant  argues  the  errore  assigned  under  three  heads,  sub- 
stantially as  follows:  1.  Respondent  having  recovered  the  judg- 
ment and  received  the  proceeds  thereof  as  '*•*'*  administratrix, 
she  is,  as  such  administratrix,  estopped  in  a  proceeding  against 
her  as  such,  to  deny  that  said  proceeds  constituted  assets  of  the 
estate;  2.  Assuming  that  there  is  no  estoppel  upon  the  admin- 
istratrix, the  probate  court  had  no  power  to  hear,  try,  or  deter- 
mine in  this  proceeding,  the  title  of  third  parties  claiming  the 
fund  in  question;  3.  Assuming  that  the  probate  court  had 
power  to  determine  the  title  of  third  parties  to  the  money  in 
question,  and  that  the  evidence  showed  it  to  have  been  held  by 
decedent  as  a  trust  fund,  yet  having  been  recovcro<l  and  received 
by  the  administratrix  in  that  capacity,  it  had  to  be  held  and 
accounted  for,  in  the  form  in  which  it  was  recovered. 

Appellant  cites  a  numl>cr  of  cases  in  sujiport  of  the  first 
point,  but  upon  examination  wo  find  all  these  to  be  cases  where 
the  money  was  actually  the  property  of  the  estate,  and  liable 
for  the  debts  thereof.  They  do  not  discuss  the  point  whether 
trust  funds,  as  such,  are  assets  of  the  estate,  and  liable  for  the 
deiits  of  the  decedent;  nor  do  they  hold  that,  where  an  admin- 
istrator receives  and  receipts  for  a  fund  which  is  a  trust  fund, 
that  such  funds  must  be  inventoried  and  held  by  him  as  otlier 
property  of  the  estate  liable  for  decedent's  personal  dibts. 
Where  a  person  dies  possesvsed  of  trust  funds,  such  funds  do 
not,  by  reason  of  the  death  of  the  trustee,  become  liable  for  the 
debts  of  his  estate.  The  relation  of  the  cestui  que  tru-t  is  not 
changed.  The  property  still  belongs  to  him.  While  tlH>  ad- 
ministrator is  no  doubt  entitled  to  the  possession  of  tlie  trust 
funds,  he  is  liable  to  account  therefor  to  his  principal  either 
in   his   individual   or   representative   capacity:  De   Valengin's 
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Admrs.  v.  DuflFy,  It  Pot.  2.*^"?.  Tie  is  not  lionnd  to  proecorl  in 
the  execution  of  tlie  trust,  but  must  preserve  tlie  fund  for  those 
entitled  thereto:  2  Woerner's  American  Law  of  Administra- 
tion, 2d  ed.,  sec.  321.  It  has  been  held  that  **■*"  an  inventory 
is  not  conclusive  as  to  the  decedent's  ownership  of  the  property, 
either  against  a  third  person  or  a^xainst  an  executor  or  admin- 
istrator: Lamme  v.  Dodson,  4  Mont.  500,  2  Pac.  298;  Anthony 
V.  Chapman,  65  Cal.  73,  2  Pac.  8S9 ;  Baker  v.  Brickell,  87  Cal. 
329,  25  Pac.  489,  30G7;  Fulcher  v.  Mandoll,  83  Ca.  715,  10  S. 
E.  582;  Stewart's  Estate,  137  Pa.  St.  175,  20  At).  55-1;  Wliite 
V.  Shepperd,  16  Tex.  163,  If  the  filing  of  an  inventory  is  not 
conclusive  against  the  claim  of  an  administrator  to  property 
therein  contained,  certainly  'where  the  administrator  comes 
into  possession  of  property,  and  refuses  to  inventory  it  upon 
the  claim  that  it  does  not  belong  to  the  estate,  but  belongs  to 
some  third  person  or  to  himself,  no  estoppel  as  to  the  title  can 
be  pleaded  simply  because,  as  in  this  case,  the  property  was  re- 
ceived in  a  representative  capacity. 

It  is  next  argued  that  the  probate  court  had  no  power  in  this 
proceeding  to  determine  the  title  of  third  parties  claiming  the 
fund  in  question.  This  court  held  in  Stewart  v.  Lohr,  1  Wash. 
341,  22  Am.  St.  Rep.  150,  25  Pac.  457,  that  the  probate  court 
is  without  jurisdiction  to  try  the  title  to  property  as  between 
the  representatives  of  an  estate  and  strangers  thereto:  See,  also, 
Huston  V.  Becker,  15  Wash.  586,  47  Pac.  10;  In  re  Alfstad's 
Estate,  27  Wash.  175,  67  Pac.  593.  Under  these  decisions  the 
superior  court  sitting  in  probate  had  no  jurisdiction  to  deter- 
mine the  title  of  third  parties  claiming  the  fund.  But  we  do 
not  understand  from  the  record  in  this  proceeding  that  the 
court  undertook  to  determine  the  title  of  any  person  to  the 
property.  The  court  found  as  a  fact:  "That  the  moneys  men- 
tioned in  the  petition  are  not  any  part  of  the  assets  of  the  es- 
tate of  said  deceased,"  and  for  that  reason  dismissed  the  peti- 
tion. The  statute  provides  at  section  6201  of  Ballinger's  Code: 
641  "Every  executor  and  administrator  shall  make  and  return, 
upon  oath,  into  the  court,  within  one  month  after  his  appoint- 
ment, a  true  inventory  of  the  real  and  personal  estate  of  the 
deceased,  which  sliall  come  to  his  possession  or  knowledge." 

Section  6204:  "The  inventory  shall  also  contain  an  account 
of  all  moneys  belonging  to  the  deceased,  which  shall  have  come 
to  the  possession  or  knowledge  of  tlie  executor  or  administra- 
tor; and  if  none  shall  come  to  his  possession  or  knowledge,  the 
fact  shall  be  so  stated  in  the  inventory." 
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Swtion  0209:  "Wlioiirver  projjorty  not  mentioned  in  an  in- 
ventory shall  come  to  the  knowledge  and  possession  of  the  exe- 
cutor or  administrator,  he  sliall  cause  the  same  to  be  appraised 
in  the  manner  prescribed  in  this  cliapter,  and  an  additional  in- 
ventory to  be  returned,  subscribed  and  sworn  to  as  is  provided 
in  tliis  chapter,  as  soon  as  practicable  after  tlie  discovery  thi?r<-of 
and  the  makin?  of  such  inventory  may  be  enforced,  after  notice, 
by  attachment  to  which  may  be  added  the  revocation  of  the 
letters." 

These  proceedings  were  instituted  under  this  last  section  by 
a  petition  filed  by  appellant  in  the  estate  of  Horatio  X.  Beit, 
deceased,  in  the  probate  department  of  the  superior  court.  The 
respondent  was  notified  to  include  the  money  in  question  in  the 
inventory  or  show  cause  why  she  did  not  do  so.  She  appeared 
in  obedience  to  the  notice,  and  showed  that  the  property  did 
not  belong  to  the  estate.  One  of  two  rules  must  obtain  :  viz.. 
respondent  was  either  entitled  to  he  discharged  upon  hor  an- 
swer, or  the  court  had  jurisdiction  to  determine  the  question 
whether  the  property  belonged  to  the  estate,  or  there  wa-  a  rea- 
sonable claim  thereto  by  the  estate.  Neither  rule  aids  the  ap- 
pellant, because,  if  the  first  rule  obinins,  it  was  the  duty  of  the 
court  to  dismiss  the  petition  when  the  answer  was  filed.  The 
second  rule  was  followed,  and  we  think  this  rule  must  prevail. 
*^*  that  when  a  question  arises,  in  tlie  administration  of  an 
estate,  whether  property  shall  be  inventoried  as  a  part  of  the 
estate  or  not,  the  probate  court  may  hear  evidence  suflicient  to 
determine  whether  the  property  in  question  belongs  to  the  es- 
tate, or  the  estate  has  any  interest  therein,  or  has  reasonable 
claim  thereto,  which  claim  may  become  an  asset  of  the  estate ; 
not  for  the  purpose  of  judicially  determining  the  title  of  any 
property  claimed  by  any  third  person,  but  to  determine  the 
good  faith  of  the  claim.  The  statute  does  not  require  property 
or  money  to  be  inventoried,  unless  it  belongs  to  the  estate,  and 
the  court  will  not  require  money  to  be  inventoried  which  does 
not  belong  to  the  estate,  and  is  not  an  asset  thereof,  ^fr. 
Schouler,  in  his  work  on  Executors,  third  edition,  at  section 
205,  says:  "If  goods,  money,  dr  securities  belonging  to  another 
person  lie  amongst  the  goods  of  the  deceased  capable  of  iden- 
tification, and  they  come  altogether  to  the  hands  of  the  pergonal 
representative,  such  other  person's  things  are  not  to  be  reckoned 
among  assets  of  the  estate.  Nor  is  money  collected  by  an  at- 
torney, factor,  or  agent,  and  kept  distinct  and  unmixed  with 
the  rest  of  his  property.     So,  property  held  by  a  trustee  or 
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fiduciary  officer  is  not  assets  in  the  hands  of  liis  executors  ad- 
niinistrators  or  assignees;  but  a  new  trustee  sliould  ratlier  he 
appointed  to  liold  the  fund  in  the  stead  of  the  decedent.  Only 
those  things  in  which  the  decedent  had  a  beneficial  interest  at 
his  death  are  assets,  and  not  those  which  he  holds  in  trust  or 
as  the  bailee  or  factor  of  another." 

Mr.  Woemer,  in  his  work  on  the  American  Law  of  Admin- 
istration, second  edition,  volume  2,  section  317,  says:  "The  exe- 
cutor or  administrator  can  be  required  to  inventory  only  the 
property  which  belonged  to  the  decedent  at  the  time  of  his 
death,  in  his  own  right,  or  to  which  the  personal  representative 
is  entitled  in  his  official  capacity,  as  distinguished  from  the 
lieir,  legatee,  widow,  or  donee  mortis  causa  of  the  testator  or 
intestate.  The  court  has  no  '^^•*  power  therefore,  to  compel 
the  administrator  to  inventory  property  not  clearly  belonging 
to  the  estate.  On  the  other  hand,  the  court  should  not  reject 
an  inventory  exhibited  because  it  contains  property  the  title  ot 
which  is  in  dispute;  because,  as  appears  in  a  former  chapter, 
the  probate  court  has  no  power  to  try  the  title  to  property  be- 
tween the  personal  representatives  and  strangers" :  See,  also, 
Snodgrass  v.  Andrews,  30  Miss.  472,  Gt  Am.  Dec.  1G9;  First 
Nat.  Bank  v.  Hummel,  14  Colo.  259,  20  Am.  St.  Rep.  257,  23 
Pac.  986,  8  L.  R.  A.  788,  and  note;  11  Am.  &  Eng.  Ency.  of 
Law,  2d  cd.,  849,  and  authorities  cited. 

In  a  case  of  this  kind  the  court  has  jurisdiction  to  determine 
prima  facie  the  fact  whether  or  not  the  property  belongs  to  the 
estate  and  is  an  asset  thereof.  This  adjudication  is  not  bind- 
ing upon  any  person  afterward  claiming  the  property  in  an- 
other forum,  but  is  for  the  purpose  only  of  determining  whether 
the  administrator  shall  be  forced  to  make  an  inventory  thereof. 

Appellant's  last  point,  viz.,  assuming  the  money  in  question 
to  be  a  trust  fund,  yet,  having  been  recovered  and  received  by 
the  administratrix  acting  in  that  capacity,  it  must  be  held  and 
accounted  for  in  the  forum  in  which  it  was  received,  cannot 
aid  him.  ]\Iuch  of  what  is  said  above  on  the  first  point  applies 
equally  to  this  one.  But  if  we  concede  that  appellant  is  cor- 
rect in  this  position,  we  are  unable  to  see  how  he  is  interested 
therein,  because  he  is  a  creditor  of  the  estate  of  Horatio  ^'. 
Belt,  deceased.  Only  the  assets  of  that  estate  are  liable  for 
this  claim.  If  these  funds  are  trust  funds,  not  belonging  to 
the  estate,  and  which  deceased,  as  agent,  was  engaged  in  col- 
lecting in  his  lifetime  for  his  principal,  and  to  be  accounted  for 
by  Mrs.  Belt  as  administratrix,  she  must  account  to  her  prin- 
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cipal  for  the  whole  thereof:  2  Pomeroy's  Equity  Jurisprudence^ 
2d  ed.,  sec.  1063  et  seq.  The  personal  debts  of  Horatio  N. 
'^'*  Belt  cannot  be  paid  from  these  funds.  The  personal  cred- 
itors of  Horatio  X.  Belt  therefore  have  no  interest  in  having 
the  same  included  in  the  inventory  of  his  estate. 

Tliere  is  no  error  in  the  record  and  the  cause  is  affirmed. 

Reavis,  C.  J.,  and  White,  Anders,  Hadley,  and  Dunbar,  JJ., 
concur. 


An  Inventory  is  not  conclusive  for  or  against  the  administrator, 
but  is  open  to  explanation  or  denial:  Cameron  v.  Cameron,  15  Wis.  1, 
S2   Am.   Dec.   652. 

Vpon  the  Death  of  a  Trustee  of  an  express  trust  of  personal  prop- 
erty, the  trust  estate  descends  to  his  personal  representative: 
Kepburn  v.  Mitchell,  106  Mo.  365,  27  Am,  St.  Rep.  350,  16  3. 
W.  592.  See  Byrne  v.  McGrath,  130  Cal.  316,  80  Am.  St.  Rep.  127, 
62  Pac,  559,  on  the  effect  of  the  death  of  aj  trustee  on  the  trust. 


PRATHER  V.  CITY  OF  SPOKANE. 

[29  Wash,  549,  70  Pac.  55.] 

MUNICIPAL  CORPORATIONS— Liability  of  for  Paths  Volun- 
tarily Maintained. — If  a  city  constructs  and  maintains  a  bicycle 
path,  which  it  permits  antl  requires  persons  to  use,  the  same  rules 
ay.ply,  as  to  method  and  care  in  the  construction  and  maintenance, 
as  where  there  is  a  duty  imposed  by  law,  to  wit,  that  the  path  must 
be  safe  for  the  ordinary  use  for  which  it  was  intended,      (p.  926.) 

MUNICIPAL  CORPORATIONS— Liability  of  for  Injuries  Due 
to  Errors  in  the  Construction  of  a  Path.— If  a  bicycle  path  is  located 
ami  f(.nstructed  with  a  sharp  turn,  because  of  which  it  is  unsafe 
for  the  ordinary  travel  for  which  it  was  intended,  the  municipality 
ciinnot  escape  liability  on  the  ground  that  the  locating  of  the  path 
was  a  governmental  duty  for  which  no  action  can  be  sustaincl.  (p. 
927.  J 

MUNICIPAL  CORPORATIONS— Liability  of  for  Defects  in 
a  Bicycle  Path  Where  Other  Parts  of  the  Street  Were  Safe.— If  a 
municipal  corporation  constructs  and  maintains  a  bicycle  jiatb  along 
vnc  side  of  a  public  street,  and  invites  and  requires  all  jhtsous  who 
travel  such  street  on  bicycles  to  use  such  juath,  the  municipality 
ciinnot  escape  liability  to  a  person  injured  by  a  defect  in  the  street 
on  tlie  ground  that  other  paths  in  the  street  were  safe  for  bicvcles. 
(pp.   (»27,  928.) 

MUNICIPAL  CORPORATIONS  —  Bicycle  Paths,  Dangerous 
r.ecause  of  Outside  Obstructions. — If  a  bicycle  jvath  is  maint.iinc.j 
by  a  numicipul  corporation  in  a  dangerous  condition,  in  this,  that 
because  of  a  sharp  turn,  a  rider  may  run  into  and  bo  injured  by  uu 
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obstruction  situate  outside  of  the  path,  the  corporation  is  not  ren- 
dered less  liable  for  injuries  received  hy  the  fact  that  they  are  not 
received  upon,  but  outside  of,  &uch  path.      (p.  928.) 

John  P.  Judson  and  G.  H.  Kenyon,  for  the  appellant. 
C.  S.  Voorhees  and  Eeese  H.  Voorhees,  for  the  respondent 

'^'^^  MOUNT,  J.  Action  for  j)ersonal  injuries.  Defendant 
below  objected  to  the  introduction  of  evidence  on  the  part  of 
the  plaintiff  upon  the  ground  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  This  objection 
was  overruled,  and  defendant  excepted.  This  ruling  of  the 
court  is  the  only  error  assigned.  The  paragraphs  of  the  com- 
plaint necessary  to  be  considered  are  as  follows: 

"3.  That  during  all  of  said  times,  and  for  a  long  time  prior 
thereto,  there  were  within  said  city  a  certain  street  running 
north  and  south  therethrough,  called  and  known  as  Division 
street,  and  a  certain  avenue  running  east  and  west  there- 
through, called  and  known  as  Augusta  avenue,  both  of  which 
said  street  and  avenue  being  public  thoroughfares  belonging 
to  and  in  the  charge  and  control  of  said  city. 

"4.  That  during  all  of  said  times  and  for  a  long  time  prior 
thereto,  the  said  city  had  made  and  constructed  a  ^"^^  certain 
public  thoroughfaretherein  called  and  known  as  a  cinder  path, 
running  north  and  along  the  east  side  of  said  Division  street 
to  the  north  side  of  said  Augusta  avenue  at  their  intersection, 
and  thence  east,  on  and  along  the  north  side  of  said  Augusta 
avenue,  over  and  upon  which  cinder  path  the  said  city  invited 
and  required  all  persons  to  travel  who  might  travel  on  said 
street  or  avenue  by  means  of  bicycles,  which  cinder  path  was 
constructed  by  and  under  the  direction  of  said  city,  and  during 
all  of  said  times,  and  for  a  long  time  prior  thereto,  was  main- 
tained by  it  for  said  purpose. 

"5.  That  during  all  of  said  times  and  for  a  long  time  prior 
thereto,  said  cinder  path,  at  the  place  where  the  same  turned 
from  said  street  east  onto  said  avenue,  was  carelessly,  negli- 
gently and  defectively  constructed  and  maintained  by  said  city, 
and  dangerous  to  travelers  thereon,  in  this:  That  said  turn 
was  a  sharp  right  angle  turn  made  within  about  four  feet  of 
where  there  existed  the  street  gutter  and  board  sidewalk,  also 
constructed  and  maintained  by  said  city  for  a  long  time  prior 
to  all  of  said  times  mentioned  hereia,  at  the  northeast  corner 
of  the  crossing  of  said  street  and  said  avenue,  which  street  gut- 
ter was  about  eiglit  inches  below  said  turn,  from  which  gutter 
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iirosc-  said  board  sidewalk  about  one  foot  in  hei;,'ht,  both  of 
which  said  gutter  and  sidewalk  lying  iiiiiiiediately  north  of 
said  turn  and  in  line  witli  said  cinder  path,  going  north  and 
transverse  to  the  north  and  south  line  of  said  cinder  path;  that 
immediately  uj)on  turning  east  at  said  place  said  cinder  path 
was  constructed  on  ground  which  arose  to  an  elevation  of  about 
oiglitcen  inches  above  said  turn  and  thence  proceeded  cast  at 
that  elevation;  that  said  cinder  path  at  said  place  was  lower 
than  the  adjacent  parts  thereof,  and  dim  and  indistinct,  and  on 
account  of  said  construction,  and  maintenance  of  said  cinder 
path,  curb  and  gutter,  in  the  manner  and  under  the  condition 
hereinbefore  described,  the  use  of  said  cinder  path  was  dan- 
gerous and  unsafe,  and  a  person  traveling  north  thereon  by 
bicycle  at  any  time  in  the  dark  of  an  evening  could  not  see,  or 
know  from  its  appearance,  that  there  was  a  turn  in  said 
r>.%2  cinder  path  at  said  place,  nor  see  or  know  of  said  street 
gutter  or  sidewalk  beyond,  and  would  be  in  danger  of  riding 
on  past  said  turn  into  said  gutter,  and  against  said  sidewalk. 

"6.  That  during  all  of  said  times,  and  for  a  long  tin.o 
prior  thereto,  to  wit,  for  the  period  of  six  months,  the  said 
city  negligently  and  carelessly  failed,  neglected  and  refusc'd  to 
repair,  remedy  or  in  any  wise  to  correct  said  defective,  (i;in- 
gerous  and  unsafe  conditions  of  said  curb,  gutter  and  cimii  r 
path,  so  constructed  and  maintained  by  it  as  aforesaid,  and 
carelessly  and  negligently  failed,  neglected  and  refused  to  phico 
or  maintain  any  barrier,  sign,  light,  or  other  means  at  said 
turn  or  elsewhere,  to  s1iow  or  notify  travelers  on  said  cinder 
path  where  said  turn  was,  or  to  prot(X!t  such  travelers  from 
injury  on  account  of  said  dangers  and  defects,  by  running  into 
said  street  gutter  and  against  said  sidewalk,  and  that  because 
thereof,  prior  to  the  injury  to  this  plaintitT  herein  recited,  a 
great  number  of  other  persons  had  been  injured  at  the  same 
place  and  in  a  similar  manner,  and  that  because  of  said  long 
continuance  of  said  defective,  dangerous  and  unsafe  conditions 
of  said  curb,  gutter  and  cinder  path,  and  the  occurrence  of  said 
injuries  to  other  persons,  defendnnt  had  notice  of  said  defec- 
tive, dangerous  and  unsafe  conditions  and  ought  to  have  known 
thereof. 

"7.  That  on  the  third  day  of  November,  1S99.  at  about  fi 
o'clock  P.  M.,  it  then  being  dark,  plaintiff  wa.s  rightfully  travel- 
ing on  said  cinder  path  on  a  bicycle,  going  north  to  his  homo 
in  said  city,  having  no  knowledge  or  notice  of  any  kind  of  any 
of  said  defects  in,  or  negligent  construction  of,  said  cinder  path. 
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or  said  curb  or  gutter,  or  any  danger  therefrom  and  on  account 
of  said  negligent  and  defective  construction  of  said  cinder  path 
and  through  and  because  of  the  defective  and  negligent  con- 
struction of  said  curb  and  gutter,  and  through  and  because  of 
defendant's  negligence  in  leaving  said  curb  and  gutter,  con- 
structed as  hereinbefore  described,  close  to  and  in  the  linf  of 
said  cinder  path  as  hereinbefore  set  forth,  and  througli  and  he- 
cause  of  defendant's  neglect,  failure  and  refusal  to  ^•*'-^  rt^pair. 
remedy  and  correct  said  defective,  dangerous  and  unsafe  con- 
dition of  .said  curb,  gutter  and  cinder  path,  as  hereinbefnri^  -et 
forth,  and  through  and  because  of  defendant's  said  negligff^nce 
in  failing  to  p.lace  or  miaintain  proper  or  any  sueli  sign?.  l)ar- 
riers,  lights  or  other  means  of  protection  at  said  turn  in  -.liil 
path,  plaintiff  rode  his  said  bicycle  into  said  street  guttr r  and 
against  said  board  sidewalk,  throwing  liini  with  groat  violeiu-e 
upon  and  against  said  sidewalk,  striking  liis  head  violontly 
thereon,  greatly  bruising  and  cutting  his  head  and  face,  caus- 
ing injury  to  plaintiff's  brain  and  nervous  system,  paralvzing 
the  optic  nerve  of  his  riglit  eye  so  as  to  cause  atrophy  of  snid 
optic  nerve  and  blindness  of  said  right  eye,  badly  wrenching 
and  spraining  his  left  wrist  and  elbow  and  causing  him  gr(^^t 
and  permanent  general  physical  weakness.  That  on  accoimt 
of  said  fall  plaintiff  suffered  gi-eat  physical  and  mental  pain 
and  anxiety.  That  plaintiff's  left  arm  has  only  partly  reeoverr-d 
from  said  wrenching  and  spraining.  That  plaintiff's  right  eve 
has  become  practically  permanently  blind." 

The  negligence  here  alleged  is:  1.  In  the  construction  and 
maintenance  of  a  dangerous  way;  and  2.  Negligence  in  fail- 
ure to  repair,  remedy,  or  correct  the  danger  by  constructJnu  a 
barrier,  sign,  light,  or  other  means,  so  as  to  notify  traveler-  of 
the  danger.  It  is  first  argued  by  the  appellant  that  the  city 
•was  not  required  to  construct  these  bicycle  paths;  that  it  was 
optional  with  the  city  to  do  so  or  not.  as  it  chose:  and  that. 
therefore,  the  liability  arising  from  the  mandatory  duty  is  not 
imposed  upon  the  appellant.  Conceding  thi.s  to  be  the  ruh\  it 
does  not  apply  in  tliis  case,  because  it  is  alleged  that  the  ]iaT'i 
was  constructed.  The  city  having  exercised  its  option  to  I'on- 
struct  the  path,  the  same  rules  must  apply  to  the  methoil  i\v.>] 
care  in  the  construction  and  maint<^nance  as  applies  wIkt'-  tliere 
is  a  duty  imposed  by  law,  viz.,  to  so  construct  and  maintain  t!!> 
path  or  street  or  walk  that  the  same  may  ^'**  be  rea.sonablv  -af(^ 
for  the  ordinary  use  for  which  it  was  intended:  Sutton  v. 
Snohomish,  11   Wash.  24,  48  Am.   St.  Eep.  847,  39  Pac.  -r.': 
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Lon-nee  v.  Eilenshurg,  13  Wa«h.  341,  52  Am.  St.  Rep.  42,  43 
Pac.  20;  Taake  v.  Seattle,  18  Wash.  ITS.  51  Pac.  3fi2 ;  Rowe 
V.  Ballard,  19  Wa.sh.  1,  52  Pac.  321;  ^Vllite  v.  Ballard,  19 
Wash.  284,  53  Pac.  159. 

It  is  next  arg^aed  that  the  action  is  not  ha,<:c-d  upon  any  de- 
fects in  the  construction  of  the  path,  but  that  the  negligence 
consists  in  the  location  of  the  path  at  a  sharp  turn  near  the 
curb,  the  sidewalk,  and  gutter,  and  that  this  is  a  govcrnmontal 
duty  for  which  no  action  can  be  maintaint-d  for  dnrnagas  sus- 
tained by  reason  of  the  location  of  the  improvement  upon  the 
street.  But  this  court  said  in  Sutton  v.  Snohomish,  11  Wa,-h. 
24,  48  Am.  St.  Pep.  847,  39  Pac.  273.  "In  the  first  place,  we 
are  of  the  opinion  that  the  laying  out,  repairing  and  controlling 
of  streets  by  a  chartered  municipal   corporation   dofs  not  call 

forth   the   exorcise   of   strictly   governmental    functions 

But  the  duty  to  keep  streets  in  repair  is  a  municif^al  or  minis- 
terial duty,  for  a  breach  of  which  an  action  will  lie  in  favor  of 
a  party  injured  thereby:  Denver  v.  Dunsmore.  7  Colo.  328,  3 
Pac.  705.  In  the  second  place,  we  think  that  where,  as  hf^re, 
a  city  has  exclusive  control  and  management  of  its  streets,  with 
power  to  raise  money  for  their  construction  and  repair,  a  duty 
(when  not  expressly  imposed  by  charter)  arises  to  the  public 
from  the  character  of  the  powers  granted  to  keep  its  streets  in 
a  reasonably  safe  condition  for  use  in  the  ordinary  modes  of 
travel,  and  that  it  is  liable  to  respond  in  damages  to  tha^e  in- 
jured by  a  neglec-t  to  perform  such  duty.  There  is  undoubtedly 
a  want  of  harmony  among  the  decisions  of  the  court-s  upon  thi.<^ 
question,  but  we  believe  the  decided  weight  of  authority,  as  well 
as  sound  reason,  is  in  favor  of  the  view  above  expressed." 

This  rule  has  been  followed  by  this  court  in  the  cases  cited, 
supra.  It  follows,  therefore,  that,  if  the  path  in  ***"*  question 
was  so  constructed  as  to  be  unsafe  for  the  ordinary  travel  for 
which  it  was  intended,  the  city  is  liable  to  one  who  is  injur'-il 
using  it  in  the  ordinary  way  and  not  negligent  himself. 

It  is  also  argued  that  the  complaint  shows  that  the  streets 
themselves  were  safe  and  unobstructed  for  the  use  of  vehicles ; 
that  a  bicycle  is  a  vehicle,  and  that  the  respondent  was  not 
obliged  to  travel  the  path,  but  may  have  usod  the  strait  witliout 
injury.  This  may  be  conceded,  and  yet  it  does  not  relieve  the 
city  from  liability.  When  the  city  constructed  the  cinder  path, 
and  "invited  and  required  all  persons  who  might  travel  on  said 
street  or  avenue  by  means  of  bicvcles"  to  go  over  and  u{K>n  the 
path,  persons  so  traveling  had  a  right  to  assume  that  the  same 
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was  safe  for  the  use  of  bicycles  in  the  ordinary  way :  Taake  v. 
Seattle,  16  Wash.  90,  47  Pac.  220;  Taake  v.  Seattle,  18  Wash. 
178,  51  Pac.  362.  The  fact  that  other  parts  of  the  street  were 
safe  for  bicycles  would  not  relieve  the  city  from  liability  where 
it  had  invited  a  particular  kind  of  vehicle  to  go  upon  this  par- 
ticular way.  The  way  must  be  made  reasonably  safe  for  the 
vehicle  for  which  it  is  designed.  A  street  may  he  safe  for  pe- 
destrians, but  where  a  sidewalk  is  provided  therefor  pedestrians 
may  go  upon  the  walk,  and  assume  it  to  be  safe.  So,  also,  a 
sidewalk  may  be  safe  for  wagons  and  other  vehicles,  but  where 
a  street  is  provided  therefor  they  may  assume  the  street  is  safe, 
and  go  upon  the  way  provided.  The  same  is  also  true  of  a 
path  erected  for  bicycles.  For  an  injury  resulting  in  either 
case  from  a  dangerous  way  negligently  constructed  or  main- 
tained the  municipality  is  liable:  Rowe  v.  Ballard,  19  Wash.  1, 
52  Pac.  321. 

It  is  alleged  in  the  complaint  at  paragraph  5  that  "said  cin- 
der path,  at  the  place  where  the  same  turned  from  said  street 
east  onto  said  avenue,  was  carelessly,  negligently,  ^'*"  and  de- 
fectively constructed  and  maintained  by  said  city,  and  dan- 
gerous to  travelers  thereon,  in  this:  That  said  turn  was  a  sharp 
right  angle  turn  made  within  about  four  feet  of  where  there  ex- 
isted the  street  gutter,  and  board  sidewalk,  also  constructed  and 
maintained  by  said  city,  ....  which  street  gutter  was  about 
eight  inches  below  said  turn,  from  which  gutter  arose  said  board 
sidewalk  about  one  foot  in  height,  ....  and  on  account  of 
said  construction  and  maintenance  of  said  cinder  path,  curb, 
and  gutter,  ....  the  use  of  said  cinder  path  was  dangerous 
and  unsafe,  and  a  person  traveling  north  thereon  by  bicycle  at 
any  time  in  the  dark  of  an  evening  could  not  see,  or  know  from 
its  appearance,  that  there  was  a  turn  in  said  cinder  path  at  said 
place."  By  the  sixth  paragraph  it  is  alleged  that  the  city  had 
notice  of  the  dangerous  and  unsafe  conditions,  and  neglected  to 
repair  or  remedy  the  same,  or  to  maintain  anv  barrier,  sign, 
light,  or  other  means  to  notify  travelers  of  tlie  danger.  In 
Rowe  V.  Ballard,  19  Wash.  1,52  Pac.  321,  this  court  said: 
''And  we  know  of  no  law  which  will  allow  a  city  to  dig  an  ex- 
cavation or  to  establish  or  make  any  pitfall  \vithin  its  corporati^ 
limits,  and  maintain  the  same  without  guards  or  warnings  of 
any  kind  to  the  traveling  public  without  being  held  n^sponsible 
in  da.mages  to  the  parties  who,  witliout  fault,  fall  into  the  same, 
even  though  such  streets  may  not  have  been  formallv  graded." 
But  it  is  said  the  complaint  shows  that  the  obstructions  com- 
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plained  of  were  not  located  upon  the  path,  but  were  outside 
thereof,  and  were  of  themselves  nec(>ssary  and  proper.  In 
Alger  V.  Lowell,  3  Allen,  402,  the  court  says:  "Tiie  true  test, 
on  the  contrary,  is  not  whether  the  dangerous  place  is  outside 
of  the  way,  or  whether  some  small  strip  of  f^ound  not  included 
in  the  way  must  be  traversed  in  reachinf;;  the  danfjcr,  but 
whether  there  is  such  a  risk  '**''  of  a  traveler,  usinfj  ordinary 
care,  in  passing  along  the  street,  being  thrown  or  falling  into 
the  dangerous  place,  that  a  railing  is  requiste  to  make  the  way 
itself  safe  and  convenient." 

In  Davis  v.  Hill,  41  K  H.  329,  the  court  says:  "It  seems 
entirely  clear,  upon  the  authorities,  that  the  want  of  a  sufficient 
railing,  barrier,  and  protection,  to  prevent  travelers  passing 
upon  a  highway  from  running  into  some  dangerous  excavation 
or  pond,  or  against  a  wall,  stones,  or  other  dangerous  obstruc- 
tion, without  the  limits  of  the  road  but  in  the  general  direction 
of  the  travel  thereon,  may  properly  be  alleged  as  a  defect  in  the 
highway  itself":  See,  also,  Palmer  v.  Andovor,  2  Cush.  GOO; 
Higert  v.  Greencastle,  43  Ind.  574.  From  the  foregoing  rule 
it  follows  that,  if  the  city  was  maintaining  a  dangerous  and 
unsafe  path  for  bicycles,  which  it  invited  to  go  upon  the  path, 
with  knowledge  and  notice  of  the  danger,  and  neglected  to 
remedy  the  same,  and  to  place  and  maintain  any  barrier,  sign, 
or  other  means  to  notify  travelers  of  the  danger,  that  the  city 
is  liable  to  one  who  is  injured,  using  ordinary  care,  while  travel- 
ing thereon,  and  the  complaint  therefore  states  a  cause  of  ac- 
tion. 

The  fact  that  the  respondent  was  traveling  thereon  in  the 
night-time,  or  without  light,  or  that  he  was  riding  carelessly 
and  negligently,  or  that  he  knew  of  the  danger,  or  that  he 
might  have  seen  and  avoided  it,  are  all  facts  which  do  not  ap- 
pear in  the  complaint,  but  which  were  proper  to  be  set  up  in 
defense,  and  which  the  jury,  under  proper  instruction,  were  re- 
quired to  pass  upon,  and  which  we  presume  were  set  up  and 
properly  passed  upon,  because  no  question  is  raised  or  can  be 
considered  on  this  appeal  except  the  one  already  considered. 

For  the  reasons  stated  the  judgment  is  afhrmed. 

Peavis,  C.  J.,  and  Iladley,  Anders,  Wliite,  and  Dunbar,  JJ., 
concur. 


A  dtp  is  Under  an  Ahsolvtr  Duii/  to  koep  its  stroots  nnd  sirlpwalks 
in   a   safe  condition   for  public  travpl:   Doitiin^r  v.   Tori'iiml    Rv..   lf>9 
N.  Y.  1,  88  Am.  St.  Rep.  521,  Gl  N.  E.  <JS3;  Blylil  v.  Waterville,  57 
Am.  St.  Rep.,  Vol.  92—59 
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Minn.  115,  47  Am.  St.  Rep.  596,  58  N.  W.  817,  As  to  whether  this 
duty  extends  to  boulevards,  see  McDonald  v.  St.  Panl,  82  Minn.  308, 
84  N.  W.  1022,  83  Am.  St.  Rep.  428,  and  cases  cited  in  th«  crow- 
referenc©  note  thereto. 


STATE  V.  BUCHANAN. 

[29  Wash.  602,  70  Pac.  52.] 

CONSTITUTIONAL  LAW— Statute  Limiting  Hours  of  Employ- 
ment of  Females. — A  statute  providing  that  no  female  shall  be  em- 
ployed in  any  mechanical  or  mercantile  establishment,  laundry,  hotel, 
or  restaurant,  in  this  state  more  than  ten  hours  during  any  day,  i» 
constitutional,      (p.    936.) 

Walter  S,  Fulton,  prosecuting  attorney,  for  the  state. 
Preston,  Carr  &  Oilman,  for  the  respondent. 

*^^^  DUNBAK,  J.  This  ease  involves  the  constitutionality 
of  a  law  enacted  by  the  legislature  of  1901  (Session  Laws,  p. 
118),  entitled  "An  act  to  regulate  and  limit  the  hours  of  em- 
ployment of  females  in  any  mechanical  or  mercantile  establish- 
ment, laundr}',  hotel  and  restaurant;  to  provide  for  its  enforce- 
ment and  a  penalty  for  its  violation."  Section  1,  the  subject 
of  this  discussion,  is  as  follows :  "That  no  female  shall  be  em- 
ployed in  any  mechanical  or  mercantile  establishment,  laundry, 
hotel  or  restaurant  in  this  state  more  than  ten  hours  during  any 
day.  The  hours  of  work  may  be  so  arranged  as  to  permit  the 
employment  of  females  at  any  time  so  that  they  shall  not  work 
more  than  ten  hours  during  the  twenty-four." 

Section  3  provides  that :  "Any  employer,  overseer,  superin- 
tendent, or  other  agent  of  any  such  employer  who  shall  violate 
any  of  the  provisions  of  this  act,  shall,  upon  conviction,  be 
fined,"  etc. 

The  information  charged,  in  substance,  the  violation  of  this 
law.  To  this  information  a  demurrer  was  interposed  upon  the 
ground  that  no  offense  was  charged,  which  demurrer  was  sus- 
tained by  the  court.  From  such  ruling  and  the  judgment  fol- 
lowing, this  appeal  is  taken. 

604  Tiiig  act  cannot  be  held  to  be  special  legislation,  and,  if 
it  is  obnoxious  to  the  constitution  at  all,  it  is  so  because  it  is  an 
arbitrary  restriction  upon  the  fundamental  right  of  the  citizen 
(a  woman  in  this  case)  to  contract  her  labor,  thereby  violating 
section  3  of  article  1  of  the  state  constitution,  which  provides  that 
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no  person  sliall  be  diprived  of  life,  lilKTty,  or  property  without 
(hie   process   of  law.     Jt   may   be  conceded   without  discussion 
that  a  citizen's  r'l'^ht  to  contract  his  or  her  labor  is  a  valuable 
])roperty  right,   whieh  cannot  be  restricted  by  the  leixislatiir  , 
\inless  such  restriction  is  necessary  in  the  proper  exercise  of  thi' 
police  power  of  the  state.     Courts  and  law-writers  have  fouri'} 
it  difficult  to  furnish  an  exact  definition  of  the  term  "j)olice 
})Ower,"  or  to  define  its  Iwundaries,  and  no  other  8ul)ject  has 
l)een  th(?  source  of  so  much  important  and  earnestlv  eontester} 
litigation,  for  the  citizen  is  jealous  of  what  he  coii>i(K  rs  to  lie 
his   inalienable   rights,   and   strenuously   resists   any   encroacli- 
ment  upon  his  liberty;  while  the  stiite,  with  its  solicitude  for 
the  welfare  of  society  at  large,  frequently  finds  it  necessary — 
or  at  least  thinks  it  do(^ — to  lay  a  restraining  hand  upon  wh.at 
is  deemed  by  the  citizen  his  private  rights.     Blaekstone's  def- 
inition of  this  power  is,  "the  due  regulation  and  domestic  ord'T 
of  the  kingdom,  whereby  the  inhabitants  of  the  state,  like  mem- 
bers of  a  well-governed  family,  are  bound  to  conform  their  gen- 
eral behavior  to  the  rules  of  propriety,  good  neighborhood,  and 
good  manners,  and  to  be  decent,  industrious  and  inoffensive  in 
their  respective  stations."     It  has  also  been  dofined  as  a  gen- 
eral system  of  precaution  for  the  prevention  either  of  crime  or 
of  calamities.     It  has  been  said  to  be  the  great  power  of  nee<'~- 
sity  in  the  administration  of  govemmentjil  affairs.     It  is,   in 
short,  that  power  which  enables  the  state  to  promote  and  pro- 
tect the  health,  welfare,  and  safety  of  society;  and   it  is  es- 
sential to  the  very  existence  of  government  "'**  that  all  prop- 
erty should  be  held  subject  to  such  reasonable  limitations  and 
restraints  in  its  enjoyment  as  will  preclude  it  from  acting  in- 
juriously upon   the   public   welfare.     Conceding  that  an   arbi- 
trary exercise  of  the  legislative  will,  which,  under  the  guise  of 
a  police  power,  restricts  constitutional  rights,  cannot  be  main- 
tained, we  arc  of  the  opinion  that  the  act  in  question  was  a 
legitimate  exercise  of  the  police  power  of  the  state,  enacted  for 
the  welfare  of  society  at  large,  and  is  therefore  constitutional. 
On  this  subject  the  authorities  are  somewhat  divided,  though 
we  think  the  great  weight  of  modern  authority  sustains  statutes 
similar  to  the  one  under  consideration.     The  ca,<;e  of  Seattle  v. 
Smvth,  22  Wasli.  327,  79  Am.  St.  Rep.  939,  60  Pac.  1120,  is 
cited  to  sustain  the  theory  of  the  unconstitutionality  of  this  act. 
That  was  a  per  curiam  opinion.  withoTit  any  discussion  of  the 
principles  involved,  and.  while  it  cited  with  oommendntion  the 
case  of  In  re  Morgan,  26  Colo.  415,  77  Am.  St.  Rep.  269,  58 
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Tac.  lOTl,  on  the  subject  under  discussion,  the  real  point  de- 
cided in  Seattle  v.  Sinytli,  22  Wasli.  327,  79  Am.  St.  Rep.  939, 
CO  Pae.  1120,  was  that  an  ordinance  which  nuikes  it  unlawful 
for  any  contractor  upon  any  of  the  puhlic  works  of  the  state  to 
reijuire  or  permit  any  day  laborer  or  mechanic  to  work  more 
than  eight  hours  in  any  one  calendar  day  was  unconstitutional, 
on  the  ground  that  it  interfered  with  tlie  right  of  persons  to 
contract  with  reference  to  their  services.     We  think  that  all  au- 
thority sustains  this  doctrine;  but  that  and  similar  cases  are 
not  in  point  here,  although  the  case  cited,  viz..  In  re  Morgan, 
2G  Colo.  415,  77  Am.  St.  Rep.  269,  58  Pac.  1071,  did  hold  that 
a  statute  of  the  character  under  discussion  here  was  unconsti- 
tutional, on  the  ground  that  the  police  power  could  not  extend 
beyond  cases  where  the  injury  was  sustained  by  the  public,  and 
not  by  the  individual  in  question.     W^iile  this  proposition,  in 
ihc  abstra<it,  is  probably  true,  it  is  not  practically  stated,  for 
v,iHi  practically  under  our  system  of  government  no  one  citizen 
stands  segregated  entirely  from  the  citizens  at  large,  but  that 
which  has  a  deleterious  effect  on  one  citizen  to  some  extent  do- 
Icteriously  affects  others.     In  any  event,  tliis  court  in  Ah  Lim 
V.  Territory,  1  Wash.  156,  24  Pac.  588,  took  the  opposite  view 
on  that  question  from  tlie  Colorado  court.     Ah  Lim  was  in- 
dicted for  violating  a  statute  which  provided  that  any  person  or 
persons  who  shall  smoke  or  inhale  opium  shall  be  deemed  guilty 
of  a  misdemeanor,  and  it  was  contended  that,  inasmuch  as  the 
bad  effcK-ts,  if  any,  of  such  an  indulgence,  wore  visited  only 
upon  the  person  who  inhaled  or  smoked  the  opium,  it  was  not 
■within  the  police  power  of  the  state  to  proliihit  such  smoking 
or  inhaling,  on  the  ground  that  it  was  interfering  with  inalien- 
able rights — the  right  that  even,'  man  had  to  do  wliat  he  would 
with  his   own   wliich   would  not   interfere  with  the  reciprocal 
rights  of  others.     In  that  case  no  special  constitutional  limita- 
tion or  inhibition  was  pointed  out  with  which  the  law  was  in 
Conflict.     The  contention  was  based  upon  the  broad  ground  that 
the  right  to  liberty  and  the  pursuit  of  happiness  was  violated, 
and  this  court  held  that  whether  the  habit  was  detrimental  to 
either  the  moral,  mental,  or  physical  well-being  of  one  of  its 
■citizens  to  such  an  extent  that  he  was  lial)le  to  become  a  burden 
-upon  society  was  a  question  to  be  put  on  foot  by  the  legislature, 
and  a  question  to  be  determined  by  the  legislature;  and  that, 
granting  that  it  was  a  proper  subject  for  legislative  enactment 
and  inquiry,  no  limit  or  control  could  be  placed  on  the  legisla- 
tive discretioiL     In  Ritchie  v.  People,  155  111.  98,  46  Am.  St. 
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Eep,  315,  40  X.  E.  451,  it  was  lulil  iliai  an  act  jirdliihiting  the 
employment  of  females  in  any  fai-lory  or  \v()rksho[)  for  more 
than  eight  liours  a  day  was  unconstitutional,  as  it  was  an  arbi- 
trary restriction  upon  tlic  fundamental  ri<,dit  of  tlic  "**^  citizen 
to  control  his  or  her  own  time  and  faculties,  and  a  substitution 
of  the  legislative  judgment  for  tliat  of  the  employer  and  ein% 
ployee  in  a  matter  about  which  they  were  co;iip< tent  to  agree 
with  csich  otlu.T.  Tliis  is  the  only  case  cited  to  us,  or  that  we 
have  been  able  to  find,  in  which  an  act  of  this  kind  is  decided 
to  be  unconstitutional  by  a  court  of  last  resort.  But  we  are 
not  inclined  to  follow  the  reasoning  of  the  court  in  ttiat  case, 
although  it  is  well  considered  and  ably  prescnicd.  But  some  ot 
the  cases  that  it  cites  to  sustain  the  contention  that  the  law  was 
invalid  do  not  seem  to  us  to  hear  out  the  contention.  For  in- 
stance, Ex  parte  Kuback,  85  Cal.  274,  20  Am.  St.  Rep.  220.  24 
Pac.  737,  where  it  was  held,  as  it  is  universally  held,  that  an 
ordinance  making  it  a  misdemeanor  for  any  contractor  to  em- 
ploy any  person  to  work  more  than  eight  hours  a  day.  where 
the  work  was  to  be  performed  under  any  contract  with  the  city, 
was  unconstitutional.  The  court  in  that  case  specially  distin- 
guished this  kind  of  a  case  when  it  said  :  "If  the  services  to  be 
performed  were  unlawful  or  against  public  policy,  or  the  em- 
ployment was  such  as  might  be  unfit  for  certain  persons,  as.  for 
example,  females  or  infants,  the  ordinance  miglit  be  upheld  as- 
a  sanitary  or  police  regulation." 

In  referring  to  the  case  of  .Mi  Tiim  v.  Territory,  1  Wash.  156, 
24  Pac.  588,  it  was  said  by  the  Illinois  court:  "Laws  restrain- 
ing the  sale  and  use  of  opium  and  intoxicating  liquor  liave 
been  sustained  as  valid  under  the  police  power.  Undoubted ly» 
the  public  health,  welfare  and  safety  may  be  endangered  by  the 
general  use  of  opium  and  intoxicating  drinks.  But  it  cannot 
be  said  that  the  same  consequences  are  likely  to  flow  from  the 
manufacture  of  clothing,  wearing  apparel  and  other  similar 
articles." 

It  must  be  borne  in  mind  that  .-Mi  Tvim  was  not  indictf^  for 
procuring  others  to  smoke  opium,  but  for  smoking  *^^  him.'^^f, 
and  we  hardly  see  how  the  question  of  what  the  con.'=iH]iiences 
would  be  from  the  manufacture  of  clothing  or  wearing  apjxirel 
could  affect  the  question  of  prohibiting  the  emy)1oymcnt  of 
females  in  the  factory  or  workshop  where  these  articles  W(Te 
made.  The  statute  was  enacted,  not  because  the  manufacture 
of  clothing  or  wearing  apparel  had  anv  bad  effect  upon  so- 
ciety, but  because  the  employment  of  women  for  more  thafi 
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<'ig\\t  hours  a  day  in  that  character  of  work  wo\ild  liave  a  de- 
leterious cfTect  upon  tlie  employees,  and  in  a  degree  upon  so- 
<ii'tv.  In  opposition  to  the  doctrine  announced  in  llitchie 
V.  People,  155  111.  98,  46  Am.  St.  Eep.  315,  40  N.  E.  454,  it 
^vas  held  by  the  supreme  court  of  ^Massachu setts  in  Common- 
Av.altli  V.  Hamilton  Mfg.  Co.,  120  Mass.  383,  that  a  statute 
prohibiting  the  employment  of  women  laboring  in  any  manu- 
facturing establishment  more  than  sixty  hours  per  week  vio- 
lated no  right  preserved  under  the  constitution  to  any  indi- 
vidual citizen,  and  that  such  an  act  could  be  maintained  as 
a  liealth  or  police  regulation.  That  case  is  directly  in  point 
und  was  favorably  referred  to  by  the  supreme  court  of  the 
Vnited  States  in  Holden  v.  Hardy,  169  U.  S.  366,  18  Sup. 
I't.  Hep.  383,  a  case  which  came  up  from  Utah,  where  it  was 
held  by  the  state  court  and  affirmed  by  the  supreme  court  of 
ihe  United  States  that  a  statute  limiting  the  period  of  em- 
ployment of  workmen  in  underground  mines  or  refining  of 
metals  to  eight  hours  a  day,  and  making  its  violation  a  mis- 
vlemeanor,  was  a  valid  exercise  of  the  police  power  of  the  state. 
This  case  is  in  direct  conflict  with  the  doctrine  announced  in 
the  case  of  Ritchie  v.  People,  155  111.  98,  46  Am.  St.  Pep. 
315,  40  N.  E.  454,  and  In  re  Morgan,  26  Colo.  415,  77  Am. 
St.  Eep.  269,  58  Pac.  1071,  and,  if  not  binding  upon  this 
court,  should  have  great  weight,  for  the  reason  that  the 
constitutional  right  which  is  claimed  to  have  been  infringed 
by  this  act  is  identical  with  the  provision  in  the  four- 
teenth amendnunit  to  the  constitution  of  the  United  States, 
viz.,  that  no  state  shall  deprive  any  "**'*  person  of  life,  lib- 
erty, or  property  withoiit  due  process  of  law.  The  rule  is 
announced  by  Parker  and  Worthington  on  Public  Health  and 
Safety,  page  299,  as  folows: 

"The  state  may  forbid  certain  classes  of  persons  being 
employed  in  occupations  which  their  age,  sex  or  health  ren- 
ders unsuitable  for  them,  as  women  and  young  children  are 
sometimes  forbidden  to  be  employed  in  mines  and  certain 
kinds  of  factories.  And  statutes  are  perfectly  valid  whicli 
provide  that  women  or  minors  shall  not  be  employed  in  labor- 
ing by  any  person,  in  any  manufacturing  establishment,  more 
than  a  certain  number  of  hours  in  any  one  day,  with  reason- 
able exceptions.  Of  such  laws  it  has  been  said  that  they  do 
not  violate  any  constitutional  rights." 

Mr.  Cooley,  in  his  Constitutional  Limitations,  sixth  edition, 
;    _■,    744,  says:  "The  gonral  rule  undoubtcxlly  is,  that  any  per- 
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son  is  at  liberty  to  pursue  any  l;:wrul  cjilliuL'.  ^n(\  to  do  so 
in  liis  own  way,  not  encroachinir  upon  tin-  riirlitp  of  others. 
This  general  right  cannot  be  taken  away.  It  is  not  competent, 
therefore,  to  forbid  any  fK?rson  or  chiss  of  ])erson«,  whether 
citizens  or  resident  aliens,  offering  their  services  in  lawful 
business,  or  to  subject  others  to  penalties  for  employing  them. 
But  here,  as  elsewhere,  it  is  proper  to  recognize  distinctions 
that  exist  in  the  nature  of  things,  and  under  some  circum- 
stances to  inhibit  employments  to  some  one  chiss  while  leaving 
them  open  to  others.  Some  employments,  for  example,  may 
be  admissible,  for  males  and  improper  for  females,  and  regu- 
lations recognizing  the  impropriety  and  forbidding  woiuen 
engaging  in  them  would  l>e  open  to  no  reasonable  objection." 

Ritchie  v.  People,  155  Til.  98,  46  Am.  St.  Rep.  315.  40  N. 
E.  454,  noted  approvingly  In  re  Jacobs,  98  N.  Y.  98,  50  Am. 
Rep.  636,  where  it  is  said :  "When  a  health  law  is  challenged 
in  the  courts  as  unconstitutional  on  the  ground  that  it  arbi- 
trarily interferes  with  personal  liberty  and  private  property 
without  due  process  of  law,  the  courts  must  be  able  to  see 
that  it  has  at  ***"  least  in  fact  some  relation  to  the  public 
health,  that  the  public  health  is  the  end  actually  aimed  at, 
and  that  it  is  appropriate  and  adapted  to  that  end." 

Accepting  this  statement  of  the  law,  we  think  it  is  easily  as- 
certainable from  a  perusal  of  this  act  that  its  object  was  the 
public  health,  and  that  its  provisions  were  appropriate,  and 
adapted  to  that  end.  It  is  a  matter  of  universal  knowledge 
with  all  reasonably  intelligent  people  of  the  present  age  that 
continuous  standing  on  the  feet  by  women  for  a  groat  manv 
consecutive  hours  is  deleterious  to  their  health.  It  must 
logically  follow  that  that  which  would  deleteriously  affect  anv 
great  number  of  women  who  are  the  mothers  of  succeeding 
generations  must  necessarily  affect  the  public  welfare  and  the 
public  morals.  Law  is,  or  ought  to  be,  a  progressive  science. 
While  the  principles  of  justice  are  immutable,  changing  con- 
ditions of  society  and  the  evolution  of  employment  make  a 
change  in  the  application  of  principles  absolutelv  necessary 
to  an  intelligent  administration  of  government.  In  the  early 
history  of  the  law,  when  employments  were  few  and  simple, 
the  relative  conditions  of  the  citizen  and  the  state  were  differ- 
ent, and  many  employments  and  uses  which  were  then  consid- 
ered inalienable  rights  have  since,  from  the  very  necessity  of 
changed  conditions,  been  subjected!  to  legislative  control,  re- 
striction  and  restraint.     This  all  flows  from  the  old  announce- 
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ment  made  by  Blackstono  tli.it  wlu'ii  man  enters  into  society, 
a^  a  compensation  for  the  protection  which  society  gives  to 
him,  he  must  yield  up  some  of  his  natural  ri_2hts,  and,  as  the 
responsibilities  of  the  s^overnment  increase,  and  a  greater  de- 
gree of  protection  is  atlTorded  to  the  citizen,  the  recoinpense  is 
the  yielding  of  more  individual  rights.  Transportation  com- 
panies are  now  controlled  and  restricted,  where  a  few  years 
ago  they  claimed  the  right  to  transact  their  business  exactly 
as  it  ®^^  suited  their  private  interests.  The  practice  of  medi- 
cine is  restricted  and  controlled;  laws  against  quackery  aiid 
empiricism  are  enforced  without  question.  The  sale  of  liciuor. 
which  formerly  was  a  legitimate  business,  and  which  the  citi- 
zen had  a  right  to  enter  into,  as  he  did  any  other  business, 
without  any  restrictions,  has  now  become  subject  to  the  con- 
trol of  the  state,  or  to  actual  prohibition  at  the  will  of  the 
state.  The  changing  conditions  of  society  have  made  an  im- 
perative call  upon  the  state  for  the  exercise  of  these  additional 
powers,  and  the  welfare  of  society  demands  that  the  state 
should  assume  these  powers,  and  it  is  the  duty  of  the  court 
to  sustain  them  whenever  it  is  found  that  they  are  based  upon 
the  idea  of  the  promotion  and  protection  of  society. 

We  think  no  constitutional  right  is  invaded  by  this  law,  and 
the  case  will  be  reversed,  with  instructions  to  overrule  the  de- 
murrer to  the  complaint. 

Eeavis,  C.  J.,  and  Anders,  Mount,  Fullerton,  Hadley,  and 
WHiite,  JJ.,   concur. 


The  Derision  of  the  Court  in  the  Principal  Case  is  partly  placed  upon 
a  ground  which  is  more  applicable  to  males  than  to  females.  Very 
probably  legislation  resp'ccting  the  hours  of  labor  of  females  miglit 
be  defended  on  the  ground  that  they,  like  children,  are  less  able  to 
protect  themselves  than  men,  and  more  subject  to  injury  from  long- 
continued,  uninterrupted  employment.  The  principal  case,  however, 
is  but  partly  rested  upon  these  grounds,  and  would  seem  to  be 
an  authority  for  the  general  proposition  that  the  legislature  might 
in  all  eases  limit  the  hours  of  service  of  employes.  If  so,  it  is  iu 
direct  conflict  with  City  of  Cleveland  v,  Clements  Bros.  Construc- 
tion Co.,  67  Ohio  St.  197,  93  Am.  St.  Rep.  <i70,  65  N.  E.  885,  in  which 
an  act  was  declared  unconstitutional,  because  it  undertook  to  limit 
the  hours  of  daily  service  of  laborers,  workmen,  and  mechanics  eni- 
ploj'^ed  upon  public  works  or  work  done  for  the  state  of  Ohio,  or  for 
any  political  subdivision  thereof,  and  provided  for  the  insertion  of 
certain  stipulations  in  contracts  for  public  work.  Such  statute  was 
held  to  be  unconstitutional,  on  the  ground  that  it  violated  ami 
abridged  the  right  of  parties  to  contract  as  to  the  number  of  hours 
•which  should  constitute  a  day's  work,  and  invaded  and  violated  the 
right,  both  of  liberty  and  of  property,  and  denied  to  munieipalities 
and  to  contractors  and  subcontractors  the  right  to  agree  with   iheii 
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employes  upon  the  terms  and  conditions  of  their  contracts."  It  was 
further  held  that  stipulations  inserted  in  contracts  jxursuant  to  the 
provisions  of  the  statute  in  question  must  be  regarded  as  coerced 
thereby,  and  therefore  as  not  obligatory  upon  the  contracting  jiarties. 
On  the  Constitutionality  of  Statutes  limiting  the  hours  of  labor  of 
people  engaged  in  certain  employments,  the  authorities  are  conflict- 
ing: See  the  monographic  note  to  Booth  v.  People,  78  Am.  St.  Itep. 
244,  245;  Seattle  v.  Smyth,  22  Waah.  327,  79  Am,  St,  Rep.  938,  60 
Pac.  1120. 


NOYES   V.    COSSELMAN. 

[29  Wash.  635,  70  Pac.  61.] 

WATEE,  Surface.— An  Owner  of  Land  has  no  Eight  to  Eid 
His  Land  of  Surface  Water  by  collecting  it  into  artificial  cbnnnels 
and  discharging  it  upon  the  lands  of  an  adjacent  proprietor,  to  the 
latter's  injury,      (p.  940.) 

WATERS  in  a  Lake,  Eight  to  Turn  Upon  the  Lands  of  An- 
other.— An  owner  of  lands  on  which  a  lake  is  situated  has  no  right 
to  improve  such  lands  by  cutting  through  a  natural  barrier,  and 
thereby  draining  them  upon  the  lands  of  adjacent  proprietors,  though 
the  latter  might,  in  turn,  protect  themselves  by  diking  and  ditching, 
or  by  constructing  such  an  artificial  barrier  on  their  lands  as  might 
prevent  the  flow  of  such  water  thereto,      (p.  942.) 

Graves  &  Graves,  for  the  appellants. 

Poindexter  &  Kimball,  for  the  respondents. 

®^^  MOUNT,  J,  PlaintifTs  are  the  owners  of  several  tracts 
of  land  comprising:  about  four  hundred  and  fifty  acres,  in  Spo- 
kane county.  These  lands  are  flat  and  level,  having  formerly 
been  swamps,  but  in  the  last  eighteen  years  have  been  drained 
by  means  of  ditches  at  large  expense  to  the  plaintiffs,  so  tluit 
they  are  now  valuable  hay  lands,  producing  annually  large 
crops  of  timothy  hay.  Lying  to  the  southwest  of  the  lands 
of  plaintiffs  is  a  large  marsh,  about  three  miles  in  lengtli.  of 
varying  width,  comprising  about  three  hundred  and  sevt-nty- 
five  acres  of  land.  This  marsh,  commonly  called  "Ix)ng  lako."' 
is  in  a  natural  depression  on  defendants'  lands,  wliicli  are 
contiguous  to  and  adjoin  plaintiffs'  lands.  Water  accumu- 
lates in  this  marsh  to  a  depth  of  from  four  inche.>?  to  two  fret 
o;ich  year  from  rains  and  melted  snows,  which  fall  upon  an 
area  of  several  square  miles  to  tlie  north  and  ww^t.  This  water 
has  no  outlet  from  the  marsli  e-\ce[>t  at  extreme  wet  seasons, 
when  it  overflows  through   a  de])reision  in  a  natural   barrier 
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on  defendants'  land  and  runs  ofT  into  a  small  pond,  also  on 
defendants'  lands,  and  thonce  runs  off  over  the  lands  and 
thronp:h  the  ditches  made  hy  plaintifTs.  At  other  seasons  of 
the  year  the  waters  of  this  swamp  are  dissipated  by  evaporation 
and  percolation  until  about  the  month  of  June,  when  the  lake 
becomes  nearly  dry.  On  the  lands  of  defendants,  and  between 
Long  lake  and  the  pond  above  referred  to,  is  a  natural  *^''" 
barrier  some  four  feet  in  height  and  about  two  hundred  feet 
wide.  There  is  a  natural  depression  in  this  barrier,  through 
which  the  water  runs  from  Long  lake  into  the  pond  when  the 
water  is  deepest  in  wet  seasons.  \Vhen  plaintiffs  began  the 
construction  of  the  ditches  which  now  drain  their  lands  they 
requested  the  defendant  Cosselman,  who  owns  the  greater  part 
of  Ix)ng  lake,  to  join  them,  which  he  refused  to  do.  The  lands 
of  defendants,  on  w^hich  Long  lake  is  situated,  are  about  six 
feet  higher  than  the  lands  of  plaintiffs,  and  the  defendants 
were  engaged  in  digging  a  ditch  and  widening  the  depression 
in  the  natural  barrier  above  referred  to,  so  as  to  drain  the 
water  from  Long  lake,  when  this  suit  was  begun  to  restrain 
them  therefrom.  The  lower  court  found  upon  the  trial,  we 
think  correctly,  that,  if  the  defendants  proceed  to  complete 
said  ditch  as  they  intend  and  have  commenced,  then  the  waters 
of  Long  lake  will  be  drained  upon  the  lands  of  plaintiffs,  and 
will  entirely  destroy  the  crops  of  timothy  now  growing  there- 
on, and  render  said  lands,  or  a  great  portion  thereof,  incapable 
of  cultivation  until  the  same  shall  again  be  drained  at  great 
labor  and  expense. 

There  is  but  one  question  to  be  determined  in  this  case, 
namely,  Have  the  defendants  the  right  to  improve  their  prop- 
erty by  draining  this  swamp.  Long  lake,  from  one  portion  of 
their  land  to  another,  wlicreby  injury  will  result  to  the  plain- 
tiffs if  they  do  not  take  steps  to  protect  their.-olves  by  dik- 
ing or  ditching  against  the  waters  thus  turned  upon  them? 

The  appellants  here  rely  upon  the  rule  announced  by  tliis 
court  in  Cass  v.  Dicks,  14'Wash.  75,  44  Pac.  113,  53  Am.  St. 
Eep.  859,  which  was  a  case  where  lands  lying  along  a  river  were 
subject  to  inundation  at  times  of  high  water  unless  protected 
by  means  of  dikes.  The  defendants  in  that  case  were  lower 
proprietors,  and  were  proceeding  '••'•*^  to  erect  a  large  dike  for 
the  purpose  of  preventing  their  lands  from  1>eing  flooded  dur- 
ing extraordinary  freshets.  The  plaintifT?  brouglit  the  action 
to  restrain  the  erection  of  the  dikes  upon  the  ground  tluif  the 
same  would  prevent  the  seepage,  surface  water    and  overflow 
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from  flowing  from  their  preniises,  as  it  was  accustomed  to  do, 
and  thus  destroy  their  crops  and  render  their  farm  valuelei-.-. 
llus  court,  p.u^sing  upon  the  question  there  j)re3ented,  said: 

''The  courts  of  some  of  the  states  have  adopted  the  rule 
of  the  civil  hiw,  by  virtue  of  which  a  lower  estate  is  held  sub- 
ject to  the  easement  or  servitude  of  receivini;  the  flow  of  sur- 
face water  from  the  up{)er  estate.  Under  that  rule  it  i.s  cle^ir 
that  the  flow  of  mere  surface  water  from  the  premises  of  an 
upper  proprietor  to  those  of  a  lower  may  not  be  obstructed  or 
diverted  to  the  damage  of  the  latter.  But  the  contrary  rule  of 
the  common  law  has  been  adopted  in  many  of  the  states  and 
must  be  followed  in  this  case,  because  it  is  neither  inconsisUmt 
with  the  constitution  and  laws  of  the  United  States  nor  of  this 
state,  nor  incompatible  with  the  institutions  and  condition  of 
society  in  this  state:  Code  Proc,  sec.  108. 

"By  that  law  surface  water,  caused  by  the  falling  of  rain  or 
melting  of  snow,  and  that  escaping  from  running  streams  and 
rivers,  is  regarded  as  an  outlaw  and  a  common  enemy  against 
wliieli  anyone  may  defend  himself,  even  though  by  so  doing 
injur}'  may  result  to  others.  The  rule  is  based  upon  the 
principle  that  such  water  is  a  part  of  the  land  upon  which  it 
lies,  or  over  which  ifc  temporarily  flows,  and  that  an  owner 
of  lands  has  a  right  to  the  free  and  unrestrained  use  of  it, 
above,  upon  and  beneath  the  surface:  24  Am.  &'  Kng.  Ency. 
of  T^aw.  90G,  917;  AngcU  on  Watercourses,  7th  ed.,  sec.  1080. 

"If  one  in  the  hawful  exercise  of  his  right  to  control,  manage 
or  improve  his  own  land,  finds  it  necessary  to  protect  it  from 
surface  water  flowing  from  higher  land,  he  may  do  so,  and  if 
damage  thereby  results  to  another,  it  is  damnum  absque  in- 
juria.*' 

****^  It  wag  therefore  held  that  the  lower  proprietor  had  a 
right  to  construct  the  dike  in  order  to  protect  his  own  land. 
And  it  is  argued  in  this  case  that  the  appellants  here  have 
a  right  to  drain  the  water  which  accumulates  in  Ix)ng  lake 
from  rains  and  melting  snows  through  an  artificial  ditch  built 
for  that  purjK)se  through  a  natural  barrier  upon  their  own 
land,  and  cast  the  same  upon  lower  lands  of  their  own,  from 
whence  it  is  cast  upon  respondents'  lands,  and  that  the  damage 
thus  caused  to  rcs|X)ndents  is  damnum  absque  injuria;  that  the 
onlv  remedy  of  respondents  is  to  dike  against  tlie  flow  of 
water,  and  thereby  keep  it  upon  the  lan<ls  of  appellants  or  to 
construct  ditches  to  carry  off  the  increased  water.  If  the  posi- 
tion of  appellants  that  respondents  may  dike  against  the  water 
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iluiP  turned  upon  ihvm  is  ocrroct.  under  ilic  rule  announci'd 
in  Cass  v.  Dicks,  11  Wash.  75.  It  Vac.  ^^:].  .-)3  Am.  St.  l^^p. 
859,  still  we  do  not  think  it  nocrssarily  follows  tliat  the  appel- 
lants may  by  artificial  means  turn  the  water  from  Loni:  lake 
upon  other  parts  of  their  own  lands,  to  tlie  injury  of  respond- 
ents. The  rule  that  an  owner  of  land  has  no  riirht  to  rid  lii^ 
land  of  surface  water  by  collectinf^  it  in  artificial  channt  1-. 
and  discharging  it  upon  the  land  of  an  adjoinins;  proprietm-. 
to  his  injury,  is  followed  alike  in  the  states  which  have  adoptid 
the  common  law  as  well  as  those  which  have  adopted  the  ru!" 
of  the  civil  law:  24  Am.  &  Eng.  Ency.  of  T^aw,  931:  r.onM 
on  Waters,  3d  ed.,  sec.  271;  Angell  on  Watercourses,  7th,  eih. 
sec.  108j;  Washburn  on  Easements,  *353;  Barkley  v.  Wilen\. 
86  N.  Y.  140,  40  Am.  Rep.  519;  Templeton  v.  Voshloe.  7-2 
Ind.  134,  37  Am.  Rep.  150;  Schuster  v.  Albrecht,  98  Wis.  211, 

67  Am.  St.  Rep.  804,  73  X.  W.  990;  Jaekinan  v.  Arlington 
Mills,  137  Mass.  277;  Hogeson  v.  St.  Raul  etc.  Ry.  Co..  'M 
Minn.  224,  17  N.  W.  374  ;^  Illinois  Cent.  R.  R.  Co.  v.  :\Iiller. 

68  Miss.  760,  10  South.  01:  Brandenberg  v.  Ziegler,  62  S.  ('. 
18,89  Am.  St.  Rep.  887.  39  S.  E.  790;  «*"  Kelly  v.  Dunning, 
38  N.  J.  Eq.  482.  The  foregoing  cases  are  from  states  adopt- 
the  common-law  rule:  the  following  are  from  states  adopting 
the  civil-law  rule:  Anderson  v.  Henderson,  124  111.  101.  KJ 
N.  E.  232;  Gregory  v.  Bush,  64  Mich.  37-42,  8  Am.  St.  Ke].. 
797,  31  N.  W.  90;  Butler  v.  Peck,  16  Ohio  St.  334,  88  Am. 
Dec.  452;  Kauffman  v.  Griesemer,  26  Pa.  St.  407,  67  Am. 
Dec.  437;  Paddock  v.  Somes,  102  Mo.  226,  14  S.  W.  7-16; 
Cloverdale  v.  Smith,  128  Cal.  230,  60  Pac.  851;  Livingston  v. 
McDonald,  21  Iowa,  160,  89  Am.  Dec.  563. 

In  Barkley  v.  Wilcox,  86  N.  Y.  147,  40  Am.  Rep.  519,  tho 
court  says:  "The  owner  of  wet  and  spongy  land  cannot,  it  is 
true,  by  drains  or  other  artificial  means,  collect  the  surfaee 
water  into  channels,  and  discharge  it  upon  the  land  of  his 
neighbor  to  his  injury.     This  is  alike  the  rule  of  the  civil  and 

common  law But  it  does  not  follow,  we  tliink,  that  the 

owner  of  land,  which  is  so  situated  that  the  surface  wai-rs 
from  the  lands  above  naturally  descend  upon  and  pass  over  it, 
may  not  in  good  faith,  and  for  the  purpose  of  building  upon 
or  improving  his  land,  fill  or  grade  it,  although  therebv  the 
water  is  prevented  from  reaching  it  and  is  retained  upon  tlie 
lands  above.  There  is  a  manifest  distinction  between  casting: 
water  u]>on  another's  land,  and  preventing  the  flow  of  surface 
water  upon  your  own/' 
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111  Jacknian  v.  Arlington  ^lills,  137  Mass.  2S3,  the  court 
says :  '"We  take  the  law  to  be,  that  tlie  owner  of  land  has  no 
ri^ht  to  collect  the  surface  water  into  an  artificial  stream,  and 
di.-cliarge  it  upon  the  adjoining  land  of  another  in  sucli  quan- 
tities and  in  such  a  manner  as  materially  to  injure  the  land; 
hut  that  such  an  owner  has  the  right  to  collect  the  surface 
water  and  the  natural  drainage  of  his  land  into  an  artificial 
stream,  and  discharge  it  into  a  natural  watercourse  on  his 
o\\  n  land,  if  the  watercourse  is  the  natural  outlet  of  the  waters 
thus  collected,  even  although,  ***^  by  this  artificial  arrange- 
ment, the  flow  of  the  waters  is  accelerated,  and  the  volume 
at  times  is  increased,  provided  that  this  is  done  in  the  rea- 
sonable use  of  his  own  land,  and  that  the  discharge  is  not  be- 
yond the  natural  capacity  of  the  watercourse,  and  the  land  of 
a  riparian  owner  is  not  thereby  overflowed,  and  materially  in- 
jured. But  he  has  no  right  to  subject  the  land  of  another  to 
a  servitude  of  running  water  to  which  it  is  not  naturally  sub- 
ject." 

In  Hogenson  v.  St.  Paul  etc.  Ry.  Co.,  31  Minn.  226,  17  N. 
W.  374,  it  is  said :  "The  acts  of  the  defendant  amount  to  this : 
That,  being  incommoded  by  the  presence  of  surface  waters  on 
its  lands,  it,  by  means  of  ditches,  accumulates  thorn  and  trans- 
fers them  to  the  lands  of  others,  where  they  would  not  other- 
wise go,  to  the  damage  of  the  latter  lands.  Without  a  grant 
of  the  right,  it  cannot  do  this.  The  right  of  an  owner  to  im- 
]>vove  his  land  for  the  purpose  for  which  such  land  is  ordinarily 
used,  and  to  do  it  in  the  ordinary  manner,  as  by  building  on 
it,  or  raising  the  surfaxje  where  necessary  to  its  improvement, 
even  though  as  an  incident  to  it  the  rain  and  snow  waters 
falling  on  it  may  be  diffused  over  adjoining  land,  was  con« 
ceded  arguendo  in  O'Brien  v.  City  of  St.  Paul,  25  Minn.  331, 
33  Am.  Rep.  470.  Without  determining  whether  that  right 
may  not  be  qualified  by  the  circumstances  of  ]nirticular  cases, 
we  are  prepared  to  say  that  that  is  as  far  as  it  is  safe  to  go, 
and  that;  it  does  not  include  the  right  to  gather  the  surface 
waters  on  one's  land  and  turn  them  upon  the  land  of  another, 
to  its  damage,  even  thougli  the  former  land  may  as  a  consc^ 
quence  thereof  be  improved.  In  other  words,  he  may  not  in 
this  way  improve  his  own  land,  by  merely  transferring  to  the 
land  of  another  a  burden  which  nature  has  imposed  on  his  own 
land.'' 

Tn  Brandenburg  v.  Zeigler,  fi2  S.  C.  IS.  89  Am.  St.  Rep. 
887,  39  S.  E.  792,  it  is  said :  "Wh.ni  one  having  the  right  to 
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cut  ofT  surface  water  from  his  land  nevertlulcss  periniti  such 
water  to  collect  in  a  natural  basin  on  his  land,  he  has  an  ab- 
solute right  ^^^  of  property  in  such  water,  and  may  use  it 
exclusively  as  his  own.  His  dominion  over  such  water  is  as 
great  as  his  dominion  over  the  realty  upon  wliich  it  rests,  and 
of  which  it  is  a  part.  He  can  no  more  cast  such  water,  by 
artificial  means,  injuriously  u]X)n  his  negihbor,  than  he  could 
cast  the  mud  or  soil  upon  his  neighbor's  premises.  In  either 
case  he  would  violate  the  neighbor's  right  of  dominion  over 
his  own  property.  The  absolute  right  of  the  lower  proprietor 
to  embank  against  the  flow  of  surface  water,  and  thereby  cause 
it  to  rest  upon  the  upper  proprietor's  land,  is  wholly  irrecon- 
cilable with  the  claimed  right  of  the  upper  proprietor  by  arti- 
ficial means  to  collect  and  cast  such  water  upon  the  lower  pro- 
prietor." 

The  cases  quoted  from  are  from  states  adopting  the  rule  of 
the  common  law.  The  cases  cited  above  from  states  adopting 
the  civil-law  rule  are  to  the  same  effect.  When  these  waters 
arc  accumulating  in  Ix)ng  lake  they  are,  under  the  rule  an- 
nounced in  Cass  v.  Dicks,  14  Wash.  75,  53  Am.  St.  Rep.  859, 
44  Pac.  113,  a  common  enemy,  against  which  anyone  may  de- 
fend himself;  but  when  they  are  permitted  to  accumulate  in 
the  ba.sin  which  forms  the  lake  on  appellants'  land  they  be- 
come a  part  of  the  land,  and  the  appellants  have  the  exclusive 
use  and  control  thereof,  but  they  may  not  shift  the  same  from 
one  part  of  their  land  to  another,  to  the  material  injury  of 
their  neighbor.  The  fact  that  the  waters  are  not  accumulated 
by  means  of  artificial  ditches  into  the  main  body  of  the  lake, 
but  do  accumulate  there  by  natural  means,  can  make  no  differ- 
ence. When  the  waters  are  confined  by  natural  barriers,  so 
that  the  same  do  not  run  from  such  confinement  naturally, 
the  appellant  may  not  construct  a  ditch  on  his  own  land  so  as 
to  cast  the  waters  which  do  not  naturally  pass  therefrom  on 
to  his  neighbor,  to  the  material  injury  of  such  neighbor.  This 
rule  is  not  in  conflict  with  the  rule  announced  in  Cass  v. 
Dicks,  14  Wash.  75,  53  Am.  St.  Rep.  859,  44  Pac.  113,  but 
is  in  consonance  with  it,  and  is  in  accord  with  the  great  weight 
of   authority. 

®^^  The  judgment  of  the  lower  court  in  restraining  the  ap- 
pellants from  constructing  the  ditch  through  the  barrier  on 
their  own  land,  and  thereby  casting  waters  onto  the  lands  of 
the  resipon dents  to  their  injury,  was  right,  and  the  judgment 
is  therefore  affirmed. 
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Reavis,  C.  J.,  and  Anders,  Hadley,  Fullerton,  Dunbar  and 
White,  JJ.,  concur. 


Land  Containing  a  Pond  of  Surface  Water  cannot  be  drained  hy 
moans  of  a  ditch  on  the  lands  of  a  lower  proprietor,  to  hia  injury, 
without  liability  in  damages:  Brandenberg  v.  Zeigler,  62  8.  C.  18, 
89  Am.  St.  Rep.  887,  39  S.  E.  790.  See  the  monographic  note  to 
Mizell  V.  McGowan,  85  Am.  St.  Repi.  726-7.35,  on  accelerating  or  in- 
creasing the  flow  of  surface  water;  Sanguinetti  v.  Pock,  136  Cal. 
466,  89  Am.  St.  Rep.  169,  69  Pac.  98;  Davis  v.  Niagara  Falls  Tower 
Co.,  171  N.  Y.  3.36,  89  Am.  St.  Rep.  817,  64  N.  E.  4;  .Tessup  v.  Ban- 
ford  Bros.  Silk  Mfg.  Co.,  66  N.  J.  L.  641,  88  Am.  St,  Bep.  502,  61  Atl. 
147. 
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ABATEMENT  ANB  BEVIVO&. 
ACTION  FOE  DAMAQES— SurvivorsMp  of  Eight  to.— Puni- 
tive Damages  for  an  assault  and  battery  may  be  recovered,  though  the 
person  injured  has  died,  if  the  statute  authorizes  the  personal  repre- 
sentative to  commence  and  prosecute  any  personal  action  whatever, 
at  law  or  in  equity,  which  the  testator  or  intestate  might  have  com- 
menced and  prosecuted.     (Miss.)     Wagner  v.  Gibbs.  598. 

ACCESSAEIE& 
See  Criminal  Law,  S. 

ACTIONS. 

LEGAL  ACT  from  Spiteful  Motives.— No  use  of  property  which 
would  be  legal  if  due  to  a  proper  motive  can  become  illegal  because 
prompted  by  an  improper  or  malicious  motive.  (Cal.)  Fisher  r. 
Feige,  77. 

See    Abatement    and    Eevivor. 

ADJOINING  OWNERS. 

LATERAL  SUPPORT— Notice  of  Nature  of  Excavations.— It 

is  negligence  to  excavate  by  the  side  of  an  adjoining  owner  'a  wall, 
and  especially  to  excavate  deeper  than  the  foundation  of  such  wall, 
without  giving  him  notice  of  the  nature  of  and  of  the  intent  to  make 
the  proposed  excavation.     (N.  C.)     Davis  v.  Summerfield,  781. 

ADMINISTRATORS. 

See   Executors   and    Administrators. 

Adultery,  killing  by  husband  who  surprises  wife  and  paramour  in 
act  of,  214,  219. 

See  Homicide. 

Adultress,  killing  of  by  her  husband,  when  murder,  and  when  man- 
slaughter, 218. 

ADVERSE  POSSESSION. 

1.  ADVERSE  POSSESSION— Evidence  of.— It  is  error,  where 
there  is  a  claim  of  property  based  on  adverse  possession,  to  sustain 
an  objection  to  a  quostion  askinj^  who,  if  anyono,  during  a  time 
designated  made  use  of  the  land  in  rontroversy.  (Conn.)  Carney  v. 
Hennessey,   199.  (945) 
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2.  ADVERSE  POSSESSION— Knowledge  of  the  Owner  Need 
not  be  Proved. — If  the  owner  of  real  property  is  ousted  of  possession 
and  the  ouster  continues  uninterruptedly  for  fifteen  years  by  open, 
visible,  and  exclusive  possession  in  another,  it  is  presumed  to  be 
with  the  knowledge  of  the  owner,  and  the  jury  should  be  told  that 
these  facta  constitute  presumptive  notice  of  adverse  possession. 
(Conn.)     Carney  v.  Hennessey,  199. 

3.  ADVERSE  POSSESSION  to  Create  Title  by  Prescription  need 
not  be  under  a  claim   of  title.     (Conn.)     Carney   v.  Hennessey,   199. 

4.  PRESCRIPTIVE  TITLE  as  Against  Railroad  Right  of  Way.— 
A  statute  of  limitations  may  create,  through  adverse  possession,  pre- 
scriptive title  to  lands  granted  by  Congress  for  a  right  of  way  for 
the  construction  of  a  railroad,  especially  if  such  statute  of  limita- 
tions declares  that  the  limitations  therein  prescribed  apply  to  ac- 
tions brought  in  the  name  of  the  state,  or  any  county,  or  other  public 
corporation  therein,  or  for  its  benefit,  in  the  same  manner  as  to  ac- 
tions by  private  parties.  (Wash.)  Northern  Pac.  By.  Co.  v.  Hasse, 
840. 

AGENCY. 

See  Principal  and  Agent. 

ALIMONY. 

See  Divorce, 

ALTERATION    OF   INSTRUMENTS. 

1.  ALTERATION  OF  WRITINGS.— The  avoidance  of  a  contract 
by  a  material  alteration  after  its  execution  by  an  interested  party, 
without  the  knowledge  and  consent  of  the  maker,  does  not  depend 
on  the  question  of  detriment  to  the  maker.  (Ala.)  Prim  v.  Ham- 
mel,  52. 

2.  ALTERATION  OF  WRITINGS— Marginal  Figures.— If  the 
amount  is  expressed  in  the  body  of  a  note,  an  alteration  in  the  marg- 
inal figures  is  not  a  material  alteration.   (Ala.)  Prim  v.  Hammel,  52. 

ANIMALS. 

DOGS— Liability  of  Administrator  for  Injuries  Inflicted  by.— 

Under  a  statute  making  the  owner  of  a  dog  liable  for  injuries  in- 
flicted by  him,  an  administrator  of  a  deceased  owner  of  a  dog  who 
has  exercised  acts  of  ownership  over  it  must  be  regarded  as  holding 
the  title  thereto,  and  hence  as  answerable  for  its  wrongs  to  the  samo 
extent   as   any    other    owner.     (Conn.)     McAdams   v.    Starr,    197. 

APPEAL   AND   ERROR. 

1.  APPELLATE  PRACTICE.— An  Objection  to  the  Jury  not  Made 
In  the  Trial  Court  will  not  be  considered  on  appeal.  (S.  C.)  State 
V.  Howard,  804. 

2.  APPELLATE  PROCEDURE— Final  Judgment.— The  judgment 
of  the  appellate  court  reversing  and  remanding,  with  instructions 
to  proceed  in  conformity  with  the  viows  expressed  in  the  opinion,  is 
final,  and  hence  may  be  reviewed  on  appeal.'  (111.)  Friedman  v. 
Lesher,  255. 
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3.  APPELLATE  PRACTICE.  — The  overruling  of  a  demurrer  to 
a  count  in  contract,  on  the  ground  that  it  was  joined  with  a  count 
in  tort  cannot  be  reviewed  on  appeal  if  the  count  in  tort  has  been 
v.ithdrawn  during  the  trial,  or  the  court  has  charged  that  there  could 
be  no  recovery  thereon.  (Ala.)  Kansas  City  etc.  R.  R.  Co.  v.  Foster, 
25. 

4.  APPELLATE  PEOCEDUEE— Immaterial  Error.— Though  the 
court,  on  the  trial  of  a  cause  decided  by  a  jury,  erred  in  not  strikimi 
out  an  answer  made  by  a  witness,  and  also  in  overruling  an  objection 
to  a  question  asked,  the  errors  must  be  regarded  as  iiiimatfrinl  on 
appeal,  if  the  facts  involved  were  otherwise  fully  stated  during  the 
examination    of    the   witnesses.'     (Cal.)     Parker    v.    Otis,    56. 

5.  EVIDENCE— Erroneous  Admission  of  —When  not  Cured  by 
Instructions. — Though  there  is  an  instruction  confining  plaintiflf'« 
right  to  recover  to  certain  wrongs  done  to  him,  yet  if  the  court  has 
admitted  evidence  of  other  wrongs  and  trespasses  which  the  jury 
appear  to  have  considered,  the  judgment  must  be  reversed.  (Miss.) 
Learned   v.  Ogden,   621. 

See  Constitutional  Law,  2;  Costs;  Judges,  2;  New  Trial;  Receivers, 

4;  TriaL 

APPEARANCE. 

1.  JURISDICTION- Appearance.— If  one  of  several  defendants  is 
not  served  with  process,  an  answer  of  defendants,  without  naming 
them,  making  no  reference  to  the  defendant  not  served,  can  be  re- 
garded only  as  the  answer  of  the  defendants  duly  served,  and  not 
as  an  entry  of  the  voluntary  appearance  of  the  defendant  not  served, 
so  as  to  give  the  court  jurisdiction  over  him,  and  a  false  recital  in 
the  judgment  that  "now  come  the  parties  hereto  by  their  respective 
attorneys,"  does  not  invest  the  court  with  jurisdiction  to  render 
judgment  against  the  defendant  not  served  and  not  appearing.  (Mo.) 
Mullins  v.  Rieger,  651. 

2.  JUEISDICTION—Appearance— Recital  in  Judgment  Record.— 
It  is  not  necessary,  in  an  action  to  set  aside  a  judgment  against  a  de- 
fendant not  served  with  process,  who  did  not  appear,  to  allege  that  the 
recital  in  the  judgment  that  he  did  appear,  or  that  his  appearance 
w^as  made  by  attorney,  was  corruptly  or  fraudulently  induced  or 
made.  An  allegation  of  the  facts  showing  a  lack  of  jurisdiction 
is    sufficient.     (Mo.)     Mullins    v.    Rieger,    651. 

3.  JURISDICTION—Appearance— Evidence.— The  evidence  of  an 
attorney,  who  filed  a  general  answer  for  defendants,  without  naming 
them,  that  he  was  not  employed  by  a  certain  defendant,  not  served 
with  process,  and  that  he  did  not  file  an  answer  for  him,  and  had 
no  authority  so  to  do,  is  competent  to  contradict  a  recital  in  tlie 
judgment  record  that  such  defendant  appeared  by  attorney.  (Mo.) 
Mullins  v.   Rieger,   651, 

4.  JURISDICTION.— Mere  Recital  In  the  Judgment  record  that 
a  defendant  appeared  does  not  import  conclusive  and  indisputable 
verity,  but  may  be  contradicted.     (Mo.)     Mullina  v.  Rieger,  66L 

APPURTENANCES. 

See  Deeds,  2. 
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ASGUMENT   OF    COUNSEL. 

Sea  Trial. 

ASSAUIiT   AND   BATTERY. 

PUNITIVE  Damages  may  be  Awarded  for  an  Assault  and 
Battery  though  the  defendant  has  been  convieted  and  punished  for 
the    offense.     (Miss.)     Wagner    v.    Gibbs,    S98. 

iSe^  Abatement  and  Kevivor;  Husband  and  Wife,  7. 

ASSESSMENTS. 

See  Corporations. 

ASSIGNMENT. 

1.  ASSIGNMENT  of  Contract  with  the  National  Government,— 
The  primary  purpose  of  the  provision  of  the  Revised  Statutes  of  the 
United  States,  forbidding  the  assignment  of  contracts,  ia  to  protect 
the  government,  and  such  provision  cannot  be  relied  upon  for  the 
protection  of  others  into  whose  possession  moneys  have  come  as  the 
result  of  such  an  assignment.  (Miss.)  Fewell  v.  American  Surety 
Co..  625. 

2.  ASSIGNMENT,  When  Sufficient.— As  to  the  debtor,  the  only 
important  thing  in  respect  to  a  transfer  of  a  chose  in  action  is  that 
hf  should  have  notice  of  the  assignment.  (Conn.)  Colburn's  Ap- 
peal,  231. 

3.  ASSIGNMENT— Delivery  of  to  the  Assignee— When  not  Nec- 
essary.— As  to  an  assignee  of  a  debt,  if  he  has  notice  from  the  as- 
signor that  the  assignment  has  been  made,  assents  to  it,  and  if  the 
assignment  be  at  the  same  time  in  the  hands  of  the  debtor,  there  is 
no  reason  for  denying  the  assignee's  beneficial  title.  (Conn.)  Col- 
burn's Appeal,  231. 

4.  ASSIGNMENT— Intention  of  the  Assignor— When  Cannot  Con- 
trol.— If  an  assignment  of  a  policy  of  life  insurance  is  made  by  a 
husband  to  his  wife,  the  only  intention  on  his  part  which  is  to  be 
regarded  is  that  expressed  in  the  assignment,  and  therefore  if  his 
wife  dies,  his  intention  cannot  be  proved  to  prevent  her  collateral 
relatives  from  taking  an  interest.     (Conn.)     Colburn's  Appeal,  231. 

See  Insurance,  6,  8. 

ASSIGNMENT   FOE   CREDITORS. 

See  Corporations,  5,  6. 

ATTACHMENT. 

1.  ATTACHMENT.— Misnomer  of  the  Defendant,  whereby  his 
name  is  spelled  "Kavarik"  instead  of  "Kovarik,"  while  a  proper 
matter  for  a  plea  in  abatement,  docs  not  make  void  the  writ  or  its 
levy  on  his  real  property,  even  against  an  innocent  purchaser  with- 
out   actual    notice.      (Muss.)'     Norris    v.    Anderson,    420. 

2.  ATTACHMENT.— The  Description  of  Land  Given  in  a  Re- 
turn of  a  Writ  of  Attachment  is  suflicient  if  the  same  descrij'tiou 
would  be  sulTicient  to  pass  the  land  in  a  grant  made  by  the  owner. 
This  rule  applies  against  purchasers   in   good  faith   of   the   property 
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after  the  levy  of  a  writ  without  actual  notice  thorpof.      (Mas?.)    N<.r- 
ris  V.  Anderson,  420. 

3.  ATTACHMENT.— The  Amendment  of  a  Writ  of  Attachment 
After  Its  Levy  by  correcting  a  misnomer  of  the  defendant,  thouj^b 
made  without  notice  to  him  or  to  a  purchaser  after  its  levy,  does 
not  avoid  the  writ  or  the  levy  against  either,  for  the  reason  that  it 
and  its  levy  would  have  been  valid  had  no  amendment  been  made, 
unless  the  misnomer  had  been  pleaded  in  abatement.  (Mass.)  Nor- 
ris  v.  Anderson,  420. 

4.  ATTACHMENT— Amendments  to  Cure  Mere  Defects  in  Form 
or  Clerical  Errors  do  not  Affect  an  Attachment.— To  dissolve  an 
attachment  or  make  it  ineffectual  as  against  a  subsequent  purchaser, 
surety,  or  attaching  creditor,  the  amendment  must  be  such  as  to 
let  in  some  new  demand  or  cause  of  action.  (Mass.)  >i orris  v. 
Anderson,  420. 

See   Garnishment. 

ATTOENEY  AND   CLIENT. 

See  Executions,  4,  G. 

ATTOENEYS'  FEES. 

See  Injunctions;  Mortgages,  4. 
Autrefois  Acquit,   difference  between  plea  of  and  plea  of  autrefois 
convict,   129. 
plea   of,   when   available,    130. 
plea  of,  when  defendant  has  been  prosecuted  for  stealing  one  of 

several  articles  stolen  at  the  same  time,   120. 
plea  of  where  fhe  first  prosecution  was  for  a  greater  offense,  131. 
plea  of  where  the  first  prosecution  was  for  a  less  offense,  130, 
131. 
Autrefois  Attaint,  plea  of,  93 

BAILMENTS. 

CONTRACTS— Deposit  of  Wheat— Loss  by  Fire.- Tf  a  de- 
posit of  wheat  ist  made  with  a  miller,  for  which  he  issues  his  signed 
certificate,  wherein  it  is  stipulated  that,  upon  its  return,  the  depositor 
is  entitled  to  a  certain  number  of  pounds  of  flour  and  bran,  but  that  the 
miller  will  not  be  "responsible  for  the  deposit  in  case  of  fire  «r 
accident,"  the  miller  is  not  liable  to  the  depositor  for  the  loss  of 
the  wheat  by  the  burning  of  tlie  mill,  whrtlier  the  transaction  he 
considered  one  of  bailment,  sale,  or  exchange.  (Mo.)  Wells  v. 
Porter,  637. 

Bailors  are  not  answerable  for  unauthorized  acts  of  l)ailees,  J47,  548. 
agency  does  not  exist  between  and  their  bailees,  547. 

BANKRUPTCY, 

1.  BANKRUPTCY  ADJUDICATION— Effect  of  on  the  State 
Courts. — An  adjudication  in  bankruptcy  in  the  national  courts  dooi 
not  deprive  the  state  courts  of  jurisdiction  to  proceed  against  the 
bankrupt  in  a  suit  previously  pending  therein.  (Wash.)  State  v. 
Superior  Court,  826. 
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2.  BANKRUPTCY  PROCEEDINGS  —Effect  of  Against  Receiver- 
ships.— If  a  state  court  acquires  jurisdiction  over  bankrupts  and  ap- 
points a  receiver  of  their  property,  though  the  suit  is  based  on  a  claim 
from  which  a  discharge  in  bankruptcy  could  be  given,  a  subsequent 
adjudication  of  bankruptcy  in  the  national  courts  does  not  oust  the 
state  courts  of  authority  to  proceed  with  a  confirmation  of  the  sale  of 
jflropertv  made  by  such  receiver."  (Wash.)  State  v.  Superior  Court, 
826. 

See  Divorce,  4;  Insurance,  19. 

BASTARDS. 

1.  CHILDREN,  Legitimacy  of— Cohabitation,  What  Is.— Under  a 
section  of  the  Code  of  Civil  Procedure  of  California  declaring  that 
the  issue  of  a  wife  cohabiting  with  her  husband  who  is  not  impo- 
tent is  indisputably  presumed  to  be  legitimate,  the  word  "cohabit- 
ing" means  the  living  together  of  a  man  and  woman  ostensibly  as 
husband  and  wife.     (Cal.)     Estate  of  Mills,  175. 

2.  CHILDREN,  Illegitimacy— Proof  of  by  Mother.— The  pro 
sumption  that  children  born  in  wedlock  are  legitimate  cannot  bo 
overcome  by  the  evidence  of  their  mother  that,  though  residing  in 
the  same  house  with  her  husband,  she  did  not  have  sexual  intercourse 
with  him  for  a  series  of  years  antedating  their  birth,  but  did,  during 
such  years,  submit  to  such  intercourse  with  another,  whom  she  claims 
to  be  their  father.  This  rule  is  not  abrogated  by  a  statutory  pro- 
vision declaring  that  neither  the  parties  nor  other  persons  who  have 
an  interest  in  the  event  of  an  action  or  proceeding  are  excluded  as 
witnesses,  nor  by  another  provision  to  the  effect  that  the  presumption 
of  legitimacy  can  be  disputed  only  by  a  wife  or  husband  or  the 
descendants  of  one  or  both,  and  that  illegitimacy  in  such  case  must 
be  proved  like  any  other  fact.     (Cal.)     Estate  of   Mills,   175. 

BENEFIT  SOCIETIES. 

See  Insurance. 

BICYCLE   PATH. 

See  Municipal  Corporations,  8-11, 

BILLS  AND  NOTES. 

1.  NEGOTIABLE  INSTRUMENTS.— A  note  providing  that  a  sura 
therein  named  shall  be  paid  at  a  date  specified,  but  suggesting  the 
possible  contingency  on  which  it  must  be  paid  at  an  earlier  date,  is 
a    negotiable    instrument.     (Wash.)     Joergenson    v.    Joergenson,    888. 

2.  NEGOTIABLE  INSTRUMENTS— Days  of    Grace.— No    action 
can  be  sustained  on  a  negotiable  promissory  note  before  the  expirn 
tion   of   the  last   day  of   grace.      (Wash.)     joergenson   v.   Joergenson 
888. 

3.  NEGOTIABLE  INSTRUMENTS-Marginal  Figures.-If  tiie 
marginal  figures  on  a  bill  or  note  do  not  correspond  with  the  amount 
written  in  the  body  of  the  instrument,  the  latter  will  ahvavs  control. 
The  marginal  figures  are  no  part  of  the  instniinent.  (Ala.)  Prim 
V.    Hamniel,   52. 

4.  NEGOTIABLE  INSTRUMENTS-Signature  in  Blank.— The 
mnkcr,  by  sigi'ing  ;ind  delivering  his  note  in  lilaiik,  tlierebv  luitliorizea 
the   payee   to   fill   in  the   blank.     (Ala.)     Prim   v.   llammel     52. 


Indkx.  951 

5.  NEGOTIABLE  INSTRUMENTS— Filling  in  Blanks.-Tf  au- 
thority to  fill  blanks,  left  in  a  negotiablo  instrument,  has  been  ex- 
coeile<l,  the  instrument  is,  nevertheless,  enforceable  in  the  hamls  of 
a  transferee  for  value,  who  comes  regularly  by  it,  witliout  notice  that 
the   authority   has   been   exceeded.      (Ala.)     Prim    v.    Hammel,    52. 

6.  NEGOTIABLE  INSTEUMENTS— Defenses.— A  negotiable  note, 
transferred  to  secure  a  pre-existing  debt,  makes  the  transferee 
a  bona  fide  holder  for  value,  and  the  note  in  his  hands  is  not  subject 
to  equities  between  the  original  parties  of  which  he  has  no  notice. 
(Ala.)     Prim  v.  Hammel,  52. 

7.  NEGOTIABLE  INSTRUMENTS— Defense  of  Payment.— Pay- 
ment by  the  maKer  to  the  original  payee  is  no  defense  as  against 
the  transferee  of  a  negotiable  instrument  for  value,  before  maturity, 
and  wilhout  notice.     (Ala.)     Prim  v.  Hammel,  52. 

8.  NEGOTIABLE  INSTRUMENTS— Defenses.— If  a  negotiable 
note  is  indorsed  and  delivered  to  one  individually,  who  sues  thereon, 
evidence  of  the  extent  of  the  indebtedness  of  the  payees  to  a  part- 
nership of  which  the  holder  of  the  note  is  a  member,  is  not  materia! 
or   admissible.     (Ala.)     Prim   v.   Hammel,   52. 

9.  A  FORGED  NOTE  is  Void,  Even  in  the  Hands  of  an  Innocent 
Holder  for  Value,  unless  it  has  been  ratified  by  the  payor  named  in 
it.     (HI.)     Vannatta  v.   Lindley,  270. 

10.  MISTAKE  in  the  Execution  of  a  Note  as  to  the  time  of  pay- 
ment is  not  a  good  defense  unless  the  maker  thought  that  there  wai? 
Bome  stipulation  in  the  note  different  from  the  real  statements 
therein.     (Ky.)     Holmes  v.  Holmes,  342. 

11.  NEGOTIABLE  INSTRUMENTS— Indorsement  of,  What  is.— 
The  words  "for  deposit  in  the  National  Bank  of  Florida  to  the 
credit  of  E.  J.  Neher, "  written  by  him  on  the  back  of  a  note  or 
draft,  constitute  a  sufficient  indorsement  on  his  part,  and  give  the 
bank  the  title  to  the  note  and  the  power  to  transfer  it  by  indorse- 
ment.    (Mass.)     Haskell  v.  Avery,  401. 

12.  NEGOTIABLE  INSTRUMENl'S.— The  Fact  tbat  the  In- 
dorsement of  a  Negotiable  Note  does  not  Conl>ain  the  Words  ' '  Or 
Order"  does  not  limit  the  power  of  the  indorsee  to  also  indors" 
and    transfer    it.     (Mass.)     Haskell    v.    Avery,    401. 

13.  NEGOTIABLE  INSTRUMENT— Indorsement  of  by  the  In- 
dorsee Under  a  Restricted  Indorsement.— If  a  note  or  draft  is  in- 
dorsed to  a  bank,  to  the  cre<lit  of  the  indorsee,  it  has  power  lo 
indorse  and  transfer  the  paper  to  another.  Such  indorsement  is 
subject  to  the  trust  to  hold  tlie  proceeds  for  the  original  indorser. 
(Mass.)      Haskell  v.   Avery,   401. 

14.  NEGOTIABLE  INSTRUMENTS.— The  Indorsement  of  a  Draft 
or  Note  by  a  Bank  for  Its  Collection  Account  authorizes  the  in- 
dorsee to  sue  thereon,  or  to  prove  it  in  its  own  name  as  a  claim 
against   the   estate   of   a   decedent.      (Mass.)      Haskell    v.    Avery.   401. 

15.  HUSBAND  AND  WIFE.— Indorsement  in  Blank  by  the  wife, 
of  a  note  payable  to  her,  is  not  the  written  consent  recjuired  by  statute 
for  the  transfer  thereof  to  her  husband,  or  for  tlie  j)assiiig  of  the 
title  to  a  third  person,  by  him.      (Mo.)      Case  v.  EsiJionscliiod,  033. 

16.  NEGOTIABLE  INSTRUMENTS— Blank  Indorsement  by  Wife 
— Innocent  Purchasers. — The  blank  indorsement  by  the  wife  of  a  note 
payable  to  her,  and  its  ]iossession  thereafter  by  Jier  husbanrl,  do  not 
clotlie  him  witli  an  ai>i>:'rent  ownership  so  as  to  estop  her  from 
claiming  title  to  the  note,  as  against  an  innocent  third  person  to  wlioin 
Iver  husband  has  sold  or  pledged  it.      (Mo.)      Case  v.  Kspeuschied,  633. 
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17.  RELEASE  OF  SUEETY  does  not  Affect  Principal.— If  prop- 
erty is  pledged  to  secure  the  payment  of  a  promissory  note  exe- 
cuted by  two  makers,  one  of  whom  signs  as  surety  for  the  other, 
the  surety  may  be  released  with  a  reservation  entitling  the  pledgee 
to  proceed  against  the  maker,  and  such  release  will  not  preclude 
the  pledgee  from  asserting  his  pledge  against  the  proceeds  of  the 
pledged  property  in  the  hands  of  an  administrator  of  the  principal. 
(Mass.)     Nashua  Sav.  Bank  v.  Abbott,  430. 

See  Alteration  of  Instruments;  Evidence,  3. 

BONDS. 

See  Principal  and  Surety. 

BOUND  AEIES. 
See  States. 

BUILDINQ  AND  LOAN  ASSOCIATIONS. 

1.  BXnLDINO  AND  LOAN  ASSOCIATION.— Where  the   Certltl- 

cates  of  stock  issued  by  a  building  and  loan  association  provide  that 
the  terms,  conditions,  and  by-laws  printed  on  the  front  and  back 
thereof  are  made  a  part  of  the  contract,  they  constitute,  taken  to- 
gether, the  agreement  between  the  parties  and  the  standard  by  which 
their  rights  and  liabilities  are  to  be  determined.  (N,  Y.)  Vought  v. 
Eastern  Bldg.  etc.  Assn.,  761. 

2.  BUILDINQ  AND  LOAN  ASSOCIATION.— An  Absolute  Prom- 
ise by  a  building  and  loan  association  to  pay  the  amount  named  in 
a  certificate  of  stock,  at  its  maturity,  is  not  modified  by  other  pro- 
visions of  the  contract  that  shareholders  shall  pay  a  certain  monthly 
amount  on  each  share  until  it  matures,  or  is  withdrawn,  and  a  certain 
monthly  installment  on  each  share  until  fully  paid,  that  the  amount 
to  be  due  the  owners  of  shares  shall  be  one  hundred  dollars  per 
share,  that  at  stated  periods  the  profits  shall  be  apportioned  among 
the  shares,  and  that  no  money  can  be  drawn  from  the  loan  fund  for 
any  other  purpose  than  to  make  loans  and  to  pay  withdrawing  share- 
holders.    (N.  Y.)     Vought   V.   Eastern   Bldg.   etc.    Assn.,   761. 

3.  BUILDING  AND  LOAN  ASSOCIATION.— The  Term  "With- 
drawing Shareholders,"  in  a  provision  of  the  contract  with  a  buiM- 
ing  and  loan  association  that  no  money  can  be  drawn  from  the  loan 
fund  for  any  other  purpose  except  to  make  loans  and  to  pay  with- 
drawing shareholders,  means  not  only  shareholders  who  may  with- 
draw before  the  maturity  of  their  certificates,  but  also  those  who 
shall  withdraw  at  that  time  or  afterward.  (N.  Y.)'  Vought  v.  East- 
ern Bldg.   etc.  Assn.,   761. 

4.  BUILDINQ  AND  LOAN  ASSOCIATION.— If  There  is  Any 
Uncertainty  or  Ambiguity  in  a  contract  made  by  a  building  and  loau 
association  with  a  shareholder,  it  should  be  resolved  in  favor  of  the 
latter.     (N.   Y.)     Vought   v.    Eastern    Bldg.    etc.    Assn.,    761. 

5.  BUILDINQ  AND  LOAN  ASSOCIATION.— In  an  Action  by  a 
Shareholder  against  a  building  and  loan  association  to  recover  the 
amount  of  a  certificate,  his  failure  to  introduce  in  evidence  his  aji- 
plication  for  membership  will  not  prevent  a  recovery,  if  it  was  not 
a  part  of  the  contract,  but  preceded  it,  and  was  only   mentioned  as 
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a  part  of  the  consideration  therefor.     (N.  Y.)     Vought  v.   Eastern 
Bldg.  etc.  Assn.,  761. 

BUEGLABY. 

1.  BURGLARY  —Who  may  Commit.— A  Servant  Permitted  to 
Sleep  in  and  Occupy  the  Same  Room  with  His  Master,  in  the  latter '» 
dwelling,  may  be  guilty  of  burglary  therein,  as  where,  after  leaving 
the  house  at  night,  he  returns  and  enters,  either  by  opening  a  door 
or  raising  a  window  sash,  with  intent  to  steal  money  therein,  whether 
or  not  he  had  taken  such  money  out  of  a  trunk  in  which  it  was  kept 
before   leaving   the    house.     (S.   C.)     State    v.    Howard,   804. 

2.  BURGLARY  by  a  Servant.— If  a  servant  enters  his  master's 
dwelling  rightfully  in  pursuance  of  his  trust  and  employment,  ana, 
after  so  entering  conceives  a  felonious  purpose  and  attempts  to  carrv 
it  out,  his  offense  is  not  burglary,  but  if,  being  out  of  the  dwelling,  he 
does  that  which  would  constitute  a  breaking  and  entering  if  done  by 
a  stranger  and  with  intent  to  steal,  or,  after  being  within  without 
breaking,  he  breaks  an  inner  door  with  such  purpose,  he  is  guilty  of 
burglary.     (S.  C.)     State  v.  Howard,  804. 

CANCELLATION. 

FORGED  NOTE— Jurisdiction  of  Equity  to  Cancel.— A  suit  in 
equity  cannot  be  maintained  to  have  a  forged  note  declared  void 
and  canceled,  and  to  enjoin  the  holder  from  entering  judgment 
thereon,  where  it  purports  to  authorize  a  confession  of  judgment  in 
any  court  of  record.  The  remedy  at  law  is  adequate.  (111.)  Van- 
natta  v.  Lindley,  27t). 

CARRIERS. 

1.  RAILROADS— Liability  of  Connecting  Carriers.— If  a  pas- 
senger has  received  from  the  initial  carrier  a  number  of  cou- 
pon tickets,  one  for  his  passage  over  the  road  of  the  first  carrier,  and 
the  others  as  passports  over  the  lines  of  succeeding  and  connectiuvj 
carriers,  tho  first  carrier  or  its  agent  selling  such  tickets  is  the  agent 
for  the  connecting  earlier,  and  the  latter  is  liable  for  negligent  in- 
jury to  such  passenger  while  traveling  upon  its  line.  (Ala.)  Kansas 
City  etc.  R.  ii.  Co.  v.  Foster,  25. 

2.  RAILROADS  —  Wrongful  Ejection  of  Passenger.— If,  by 
mistake  of  an  officer  or  agent  of  a  railroad  company  a  passen- 
ger is  not  furnished  with  a  proper  ticket  evidencing  his  right  to  be 
carried  to  his  destination,  for  which  he  has  paid,  his  right  still  re- 
mains, and  if,  for  want  of  the  requisite  evidence  of  such  right,  an- 
other servant  of  the  company  refuses  to  carry  him  without  anoth.r 
payment  of  fare,  the  contract  is  broken,  and  the  passenger  has  .i 
complete  right  of  action  for  all  damages  resulting  from  such  breach. 
(Ala.)     Kausas  City  etc.  R.   R.  Co.  v.  Foster,  2'5. 

3.  RAILRO"ADS  —  Wrongful  Ejection  of  Passenger  —  Meas- 
ure of  Damages.  —  The  measure  of  damages  to  a  railroad  pas- 
senger who,  buying  a  ticket  to  one  place,  is  given  a  ticket  to  a 
loss  distant  place,  where  he  is  ejected,  is  not  confined  to  the  mere 
cost  of  trans})ortation  from  the  point  of  ejection  to  the  point  of  des- 
tination to  which  he  has  paid.  His  damages  may  also  include  com- 
pensation for  indignities  jtlaced  upon  him,  as  well  as  for  the  pniii 
and  suffering  of  both  body  and  mind  resulting  from  the  wrongful  act. 
(Ala.)     Kansas  City  etc.  R.  R.  Co.  v.  Foster,  25. 

See  Railroads;   Street   Railways. 
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CASUALTY  INSURANCE. 

See   Insurance,   17,   19. 

Caveat  Emptor,  exceptions  to  rule  of,  515. 

landlord  and  tenant,  rule  of,  when  applies  between,  509,   510. 
rule  of,  when  applies  to  third  persons  in  favor  of  lessors,  510. 

CERTIOEAEI. 

1.  CERTIORARI— Judicial  Acts,  What  are.— Whenever  an  act 
determines  a  question  of  right,  or  of  obligation,  or  of  property,  as 
the  foundation  upon  which  it  proceeds,  such  act  is  to  that  extent 
.iudieial.  (Wash.)  Seattle  etc.  E.  E.  Co.  v.  Bellingham  Bay  etc. 
E.  E.  Co.,  907. 

2.  CERTIORARI  may  Issue  from  the  Supreme  Court  to  review  an 
adjudication  of  a  subordinate  court  on  the  question  of  a  public  use 
or  necessity  in  a  proceeding  under  the  eminent  domain  act,  where 
the  statute  does  not  authorize  an  appeal  in  such  a  proceeding,  except 
for  the  purpose  of  questioning  the  propriety  and  justness  of  the  dam- 
ages, and  the  constitution  of  the  state  gives  the  supreme  court  appel- 
late jurisdiction  in  all  actions  and  proceedings  other  than  those 
wherein  the  amount  in  controversy,  or  the  value  of  the  property,  does 
not  exceed  two  hundred  dollars  and  power  to  issue  writs  of  certiorari 
and  all  other  writs  necessary  and  proper  to  the  complete  exercise  of 
its  appellate  and  revisory  jurisdiction.  (Wash.)  Seattle  etc.  E.  E. 
Co.  V.  Bellingham  Bay  etc.  E.  E.  Co.,  907. 

CHASTISEMENT  OF  CHILD. 

See    Homicide,    1. 

CHILDREN. 

See   License;    Negligence,   5,  6;   Street  Railways. 

COMPROMISE    AND    SETTLEMENT. 

COMPROMISE— Waiver  of  Right  to  Insist  upon.— If  a  stock- 
holder in  a  corporation  makes  an  agreement  with  its  attornevs  to 
compromise  its  claim  for  unpaid  subscriptions  to  its  stock,"  and 
pays  in  pursuance  of  such  compromise,  but  on  being  informed  that 
the  agents  of  the  corporation  had  been  advised  that  the  compromise 
wag  iiltra  vires  and  void,  and  that  the  amount  received  would  be 
returned,  accepts  payment  of  such  amount,  though  declaring  that  he 
did  not  wish  it  returned,  such  acceptance  and  the  retention  of  the 
moneys  amount  to  a  waiver  of  his  right  to  insist  upon  the  compro- 
mise.    (Mass.)     Anglo-American    Land    etc.    Co.    v.    Dyer,    437. 

CONDITIONS    SUBSEQUENT. 

See   Deeds,  4-10. 

CONFESSIONS. 
6ee  Criminal  Law,  4. 
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OONriilCT  OF  LAWS. 

6e«  Husband  and  Wife,  5;  Insurance,  5;  Judgments;  Limitation  of 

Actions;    Master    and    Servant,    22. 

CONSPIRACY. 

1.  CONSPIEAOY  —  Evidence.  —  Proof  of  an  agreement,  under- 
standing, or  design  to  actually  kill  the  deceased  is  not  necessary  to 
connect  the  accused  with  the  crime  as  a  conspirator,  because  if  he  was 
a  party  to  a  conspiracy  to  merely  shoot  and  maim  the  deceased  with- 
out killing  him,  and  his  death  followed  as  the  direct,  proximate  and 
natural  result  of  a  shooting  in  the  accomplishment  of  such  conspir- 
acy, the  responsibility  of  the  accused  extends  to  the  consequences, 
though  not  intended  by  him,  and  renders  him  liable  to  a  conviction 
of  manslaughter  in  the  first  degree  at  least,  (Ala,)  Ferguson  v. 
State,   17. 

2.  CONSPIEAOY  —  Evidence  —  Subsequent  Happenings.  —  The 
accomplishment  of  the  object  of  a  conspiracy  necessarily  ends 
the  conspiracy,  and  subsequent  happenings  are  not  evidential  of  a 
past  conspiracy  unless  they  are  such  as,  under  all  of  the  circum- 
stances, may  afford  ground  for  inference  that  such  conspiracy  had 
existed.     (Ala.)     Ferguson"  v.  State,   17. 

3.  CONSPIRACY  may  be  Established  by  Evidence  Wholly  Cir- 
cumstantial and  without  proof  of  an  expres?  agreement  between  the 
conspirators.     (Ala.)'    Ferguson  v.  State,  17. 

CONSTITUTIONAL  LAW. 

1.  CONSTITUTIONAL  LAW— Statute  Limiting  Hours  of  Employ- 
ment  of  Females. — A  statute  providing  that  no  female  shall  be  em- 
ployed in  any  mechanical  or  mercantile  establishment,  laundry,  hotel, 
or  rostaurant,  in  thia  state  more  than  ten  hours  during  any  day,  is 
constitutional.     (Wash.)     State  v.  Buchanan,  930. 

2.  APPELLATE  PROCEEDINGS,  Power  of  the  Legislature  to 
Deny. — When  the  supreme  court  is  by  the  constitution  vested  with 
appellate  jurisdiction,  the  legislature  cannot  impair  or  destroy  it  as 
to  any  specific  case  by  the  failure  to  pTovide  therefor,  and  such  court 
may,  in  such  case,  bring  the  proceedings  before  it  for  review  by  issu- 
ing a  writ  of  certiorari.  (Wash.)  Seattle  etc.  R.  R.  Co.  v.  Belling- 
hnm  Bny  etc.  R.  R.  Co.,  907. 

3.  CONSTITUTIONAL  LAW— Vested  Right  to  Defense.— A 
statute  providing  that,  in  an  action  agninst  a  railroad  company  for 
injuries  sustained  by  an  employ^  in  another  state,  it  shnll  not  be 
competent  for  the  company  to  pload  or  prove  the  statutes  or  de- 
cisions of  the  latter  state  as  a  defense,  is  unconstitutional.  (Tnd.) 
Baltimore  etc.  Ry.  Co.  v.  Reed,  29.3. 

4.  CONSTITUTIONAL  LAW.— A  Vested  Right  of  Defense,  as 
well  as  a  vested  right  of  action,  is,  in  a  sense,  property,  and  is  pro- 
tected from  boiug  taken  away  by  the  legislature.  (Iinl.)  Baltimore 
etc.   Ry.   Co.   v.   Rco.l,   2f^3. 

5.  CONSTITUTIONAL  LAW.— The  Right  of  Contracting  as  one 
sees  fit  stands  untrammeled,  as  a  general  rule:  but  the  state  mav 
restrict  this  right  in  the  interest  of  puMii"  healtli,  morals,  and  the 
like.      (Tnd.)     Davis  Coal   Co.   v.   Polland,    ?A9. 

6.  CONSTITUTIONAL  LAW.— A  Statute  Requiring  Mine  Own- 
ers to  make  provisions  for  the  safety  of  their  employes  is  not  class 
legislation.'     (Ind.)      Davis  Coal  Co.  v.  Polland,  319. 
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7.  CONSTITUTIONAL  LAW.— To  Classify  Legislation  by  .lis 
tinctions  that  naturally  inhere  in  the  subject  matter  is  not  to  in- 
dulge in  class  legislation.      (Ind.)      Davis  Coal  Co.  v.  Polland,  319. 

8.  CONSTITXTTIONAL  LAW— Stocks,  Purchase  of  on  Margin, 
Provisions  Declaring  Invalid. — The  provision  of  the  constitution  or 
(  alifornia  declaring  that  all  contracts  for  the  sale  of  shares  of  the 
capital  stock  of  any  corporation  or  association  on  margin  to  be 
delivered  at  a  future  day  shall  be  void,  and  any  money  paid  on  snoh 
contracts  may  be  recovered  by  the  party  paying  it,  does  not  conflict 
with  section  1  of  the  fourteenth  amendment  to  the  constitution  of 
the   United    States.     (Cal.)     Parker    v.    Otis,    56. 

See  Elections;  Eminent  Domain;  Municipal  Corporations;    Statutes. 

Constitutional  Law,  arbitrary  restrictions  of  business  by  the  8tate> 
what  cannot  be  permitted,  66. 
stocks,   sales  of  on  margin,  states  may  prohibit,  66-68. 

See  Jeopardy. 

CONTRACTS. 

1.  CONTRACTS  In  Restraint  of  Trade.— An  agreement  entered 
into  by  merchants  to  close  their  places  of  business  at  a  certain  hour 
each  day  for  a  limited  period  of  time  is  valid  and  based  upon  a  suf- 
ficient consideration,  both  from  a  financial  and  social  or  healthful 
standpoint.     (Ky.)     Stbvall   v.   McGutehen,   373. 

2.  CONTRACTS  in  Restraint  of  Trade.— An  agreement  between 
merchants  to  close  their  places  of  business  at  a  certain  hour  eitch 
day  for  a  limited  period  is  not  illegal  as  in  restraint  of  trade,  (ivy.) 
Stovall  V.  McCutchen,  373. 

See  Assignment. 

CONTRIBUTION. 
See   Principal  and   Surety. 

CORPORATIONS. 

1.  A  CORPORATION  Cannot  Avail  Itself  of  the  Defense  of 
Ultra  Vires  when  the  contract  has  been,  in  good  faith,  fully  per- 
formed by  the  other  party,  and  the  corporation  has  had  the  benefit 
of  the  performance  of  the  contract.  (N.  Y.)  Vought  v.  East.^'-u 
Bldg.  etc.  Assn.,  761. 

2.  CORPORATIONS— Personal  Liability  for  Assessments.  — Tf  th- 

statutes  under  which  a  corporation  was  organized  provide  that  the 
memorandum  of  associ:ition  shall  bind  members  to  the  same  extonr 
as  if  each  had  signed  it,  and  that  all  moneys  payable  by  any  meitiinT 
in  pursuance  of  the  conditions  and  regulations  of  the  company  sIkiH 
be  deemed  a  debt  due  from  liim  to  it,  and  the  articles  declaTo  i)i,it 
the  directors  may,  from  time  to  time,  make  such  calls  as  tbf^v  think 
fit,  upon  members,  in  respect  to  moneys  unpaid  on  tlieir  sliarr-s,  ;ui.| 
that  each  sliall  pay  the  amount  of  the  call  so  made  on  him  to  the 
persons  and  at  the  times  and  places  ayi^pointed  by  the  directors, 
each  member  must  be  regarded  as  having  personally  promised  »•> 
pay  such  calls,  and  an  action  therefor  may  hence  be  sustained 
against  him.     (Mass.)     Anglo-American   Land   etc.  Co.  v.  Dyer,  437. 
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3.  CORPORATION— Waiver  of  Stockholder's  Right  to  Object 
Before  Paying  Assessments  that  all  the  Stock  has  not  been  Sub- 
Fcribed  for.— If  the  memorandum  of  association  of  a  corporation, 
while  providing  the  whole  amount  of  its  capital  stock,  declares  that 
the  first  issue  shall  be  a  lesser  amount,  a  stockholder  receiving  part 
of  such  lesser  issue  waives  the  right  to  object,  in  an  action  to 
recover  assessments,  that  all  the  stock  has  not  been  subscribed  for. 
(Mass.)     Anglo-American  Land  etc.  Co.  v.  Dyer,  437. 

4.  CORPORATIONS— Calls  for  Unpaid  Assessments— Reasons  for 
Need  not  be  Shown. — The  defendant,  in  an  action  to  recover  assess- 
ments on  stock  owned  by  him  and  not  fully  paid  up  cannot  success- 
fully defend  on  the  ground  that  no  necessity  therefor  is  shown.  The 
necessity  or  wisdom  of  the  assessment,  when  it  is  within  the  power 
of  the  directors  to  make  it,  cannot  be  controverted  by  the  stock- 
holders, at  least  in  the  absence  of  fraud.  (Mass.)  Anglo-American 
Land    etc.    Co.    v.    Dyer,    437. 

5.  CORPORATIONS- President,  Authority  of  to  Make  an  Asslgn- 
ment.— The  Fact  that  the  President  of  a  Corporation  Owns  a  Large 
Majority  of  Its  Capital  Stock  does  not  give  him  power  to  execute 
in  its  behalf  an  assignment  for  the  benefit  of  its  creditors.'  (111.) 
Friedman  v.  Lesher,  255. 

6.  CORPORATIONS— Assignment  for  the  Benefit  of  Creditors  of. 
Neither  the  president,  vice-president,  nor  any  other  officer  of  a  cor- 
poration has  authority  to  make  an  assignment  in  its  behalf  for  the 
benefit  of  its  creditors  unless  previously  authorized  by  resolution  of 
it?   board   of   directors.     (111.)     Friedman   v.   Lesher,   255. 

7.  CORPORATIONS— Purchase  of  Stock  on  Margin,  What  is.— 
The  payment  to  brokers  of  certain  moneys,  accompanied  by  an  order 
to  purchase  certain  stocks,  their  subsequent  purchase  in  the  stock 
]  oard  at  the  full  market  price  by  such  brokers,  they  crediting  the 
parties  furnishing  the  money  with  the  amount  thereof,  which  was 
always  less  than  the  purchase  price,  and  by  agreement  holding  the 
stocks  as  security  for  their  commissions,  advances,  and  for  accum- 
ulated interest  thereon,  with  power  to  sell  the  stocks  to  protect 
themselves  against  a  decline  in  value,  they  not  keeping  the  particular 
stocks  purchased,  but  always  having  on  hand  others  of  like  character 
of  which  they  could  and  would  have  delivered  a  like  number  of 
shares  on  demand,  on  payment  of  the  balance  due,  is  a  purchasing 
of   stocks   on   margins.      (Cal.)     Parker   v.   Otis,   56. 

8.  CORPORATIONS— Evidence  of  Sales  of  Stock  of,  What  Suffi- 
cient.— Where  an  action  is  to  recover  moneys  on  the  sales  of  stock 
in  corporations,  on  a  margin,  the  fact  that  there  is  no  direct  evidence 
of  the  existence  of  any  corporation,  or  that  the  stocks  mentioned  in 
the  complaint  were  shares  of  the  capital  stock  thereof,  will  not  de- 
feat the  plaintiff's  right  to  recover,  if  it  app<ears  that  moneys  were 
paid  to  the  defendants  for  the  purchase  of  "stocks,"  that  stocks 
vrere  purchased  by  the  defendants  in  the  Pacific  Stock  Exchange, 
that  in  statements  rendered  by  the  defendants  they  referred  to  and 
designated  certain  stocks  by  name,  and  that,  in  a  written  agroeinent,  it 
was  stipulated  that  defendants  would  act  as  brokers  and  agents  for 
the  purchase  and  sale  of  stocks  and  bonds  of  their  principal.  (Cal.) 
Parker  v.   Otis,  56. 

9.  FOREIGN  CORPORATIONS.— An  Assessment  Made  by  % 
Foreign  Corporation,  on  shares  not  fully  paid  up,  may  be  collected 
V  y  it  in  the  courts  of  this  state  of  stockholders  here  residing.  (Mass.) 
Anglo-American    Land    etc.    Co.    v.    Dyor,    437. 
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10.  FOREIGN  CORPORATIONS— Actions  liy  to  Recover  Assess- 
ments.—  The  objection  that  the  plaintiff's  remedy  to  collect  assess- 
ments on  the  stock  of  a  foreign  corporation  is  only  by  sale  of  such 
stock  is  removed  by  the  fact  that  the  defendant  has  impliedly  or 
expressly  agreed  to  pay  any  assessments  which  might  be  made. 
(Mass.)     Anglo-American  Land  etc.  Co.  v.  Dyer,  437. 

Corporations,    stocks,   sales   of   on  margin,   may   be   prohibited,   66-68. 

See  Building  and  Loan  Associations;  Constitutional  Law,  8, 

COSTS. 

COSTS,  Error  Respecting— How  to  "be  Reviewed.— Unless 
plaintiff  appeals  from  the  judgment  of  the  trial  court  allowing  costs, 
the  apppellat©  court  cannot  consider  them,  though  he  files  a  bill  of 
exceptions.     (Conn.)     Carney  v.  Hennessey,  199. 

See  Principal  and  Surety,  4. 

COUNTERCLAIM. 

See   Setoff   and    Counterclaim, 

COXJRTS. 

ELECTION— Proceeding  in  Probate  Court— When  does  not 
Bar  Proceeding  in  Equity. — Kesorting  to  tlie  probate  jurisdiction  to 
prove  a  claim  against  the  estate  of  a  deceased  person  is  not  an  elec- 
tion to  choose  the  equity  side  of  the  same  court  to  enforce  the 
equitable  ownership  of  money  in  the  hands  of  the  administrator 
of  the  estate  against  which  the  claim  is  offered.  (Mass.)  Nashua 
Sav,  Bank  v.  Abbott,  430. 

See  States. 

Covenant  to  Repair,  landlord  is  not  liable  under  until   he  receives 

notice  of  defects,  507,  508. 
liability  of  landlords  to  third  persons,  whether  created  by,  504, 

507. 
made  by  lessee,  whether  relieves  landlord  from  liability  to  third 

persons,  516,  517. 

CREDITORS'  BILL. 

CREDITORS'  BILL  to  Reach  Satisfied  Obligation.— A  suit  in 
equity  cannot  be  sustained  to  reach  an  obligation  and  apply  it  to 
the  satisfaction  of  the  plaintiff's  demand,  if  such  obligation  had 
been  discharged  before  the  suit  was  commenced.  (Mass.)  Bain  y. 
Atkins,   411. 

CRIMINAL  LAW. 

1.  TO  CONSTITUTE  SUICIDE,  the  person  must  be  of  years  of 
discretion  and  of  sound  mind.  (N.  Y.)  Weber  v.  Supreme  Tent, 
etc.,  753. 

2.  CRIMINAL  TRIALS  —  Identity  of  Accused.  —  If  an  ac- 
cused is  indicted  as  "Buck  Ferguson,  alias  Buck  Fergerson,"  and 
bis  appearance  bond  bears  the  signature  of  "W.  B.  Ferguson,"  while 
ir  the  order  setting  the  day  for  trial  the  case  is  styled  as  "The  State 
v.  W.  B.  Fergiiaon,"  and  contains  a  recital  to  the  effect  that  "the 
defendant,  W.  B.  Ferguson,  alias  Buck  Ferguson,"  was  then  present 
in  open  court,  this  sutliciently  shows  that  the  accused  named  in  the 
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indictment  was  in   court   when   his   case  was  set   for   trial.     (Ala.) 
Ferguson  v.  State,  17. 

3.  OBIMINAl.  LAW  —  Accessaries  —  Proof  of  Quilt  of.— 
The  guilt  of  a  person  accused  of  a  felony  may  be  established  by 
proof  that  he  contributed  to  the  criminal  result  by  words  or  acts 
intended  and  calculated  to  incite  or  encourage  its  accomplishment., 
whether  he  was  present  at  its  consummation  or  not.  It  is  not  f?- 
sential  to  the  incrimination  of  one  so  participating  in  a  criminal  utt 
that  it  be  done  in  respect  to  time,  place  or  mode  accordinij  to  :i.m.v 
prearranged  or  instigated  plan.     (Ala.)     Ferguson  v.  State,  17. 

4.  EVIDENCE.— Confessions  of  the  Accused  Made  After  Several 
Days'  Confinement  in  a  Sweat-box,  excluded  from  light  or  air,  are 
not  admissible  in  evidence  against  him.  (Miss.)  Sweat-box  Cast-, 
607. 

5.  PLEA  of  Former  Conviction  is  a  collateral  civil  inquiry,  and 
the  burden  of  proof  is  upon  the  person  ofifering  it.  (N.  C.)  State 
V.  Ellsworth,  790. 

6.  PLEA  of  Former  Conviction.— Verdict  in  favor  of  the  ac- 
cused on  plea  of  former  conviction  contrary  to  the  weight  of  the 
evidence,  must  be  set  aside  and  a  new  trial  ordered.  (N.  C.)  State 
V.  Ellsworth,  790. 

7.  PLEA  of  Former  Conviction— Order  Setting  Aside  Verdict- 
Appeal. — No  appeal  lies  from  an  order  setting  aside  the  verdict 
on  a  trial  of  a  plea  of  former  conviction  prior  to  the  trial  on  tlie 
merits.      (N.   C.)     State   v.   Ellsworth,   790. 

8.  PLEA  of  Former  Conviction— Former  Jeopardy.— Trial  of  a 
plea  of  former  conviction  prior  to  the  trial  on  the  merits  is  a 
mere  interlocutory  proceeding,  and  not  the  subject  of  a  subsequent  plea 
of  former  jeopardy.     (N.   C.)     State  v.   Ellsworth,  790. 

9.  PLEADING  a  Conviction  of  a  Lesser  Offense  Involved  in  a 
Greater. — To  a  prosecution  for  an  assault  with  a  deadly  weapon  witii 
intent  to  commit  murder,  the  defendant  is  entitled  to  plead  and 
prove,  as  a  complete  bar,  his  previous  conviction,  sentence,  and  pun- 
ishment for  the  crime  of  battery  growing  out  of  the  identical  facts 
on  which  the  present  p'rosecution  is  based.  (Cal.)  People  v.  Me- 
Daniels,  81, 

10.  CBIMINAL  LAW— Former  Jeopardy.— If  the  trial  of  the 
accused  for  a  misdemeanor,  upon  issue  joined  on  plea  of  not  guilty, 
proceeds  to  the  conclusion  of  the  evidence  and  reaches  the  stage  call- 
ing for  a  judgment  of  the  court  on  the  issue  as  made,  he  ia  placed 
in  jeopardy,  and  the  court  has  no  jurisdiction  to  bind  him  over  to 
a  higher  tribunal  to  answer  for  a  greater  offense  for  the  same  act. 
(Ala.)     State  v.  Blevins,  22. 

See  Evidence;  Jeopardy;   TriaL 

CURTESY. 

EEVEESIONEB— Life  Tenant  Cannot  Bind.— A  tenant  by 
the  curtesy  in  possession  has  no  authority  to  represent  the 
reversioner,  or  to  bind  him  in  any  manner  whatever.  A  sale  of 
treee  made  by  such  tenant  is,  therefore,  void.  (MIm.)  henraud  v. 
Ogden,  621. 

CUSTODY  OF  CHILD. 

Bee  Parent  and  Child. 
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DAMAGES. 

DAMAGES,  Punitive.— If  one  claiming  lands  under  a  tax  title 
enters  thereon  and  commits  ^ch  acts  of  trespass  as  evince  a  deter- 
mination to  enforce  his  claim,  whether  good  or  bad,  at  any  hazard, 
punitive  damages  may  properly  be  awarded  against  him.  (Misfl.) 
Howell  V.  Shannon,  609. 

See  Assault  and  Battery;  Death;  Injunction,  5;  Master  and  Servant; 
Sales;   Telegraphs   and   Telephones. 

DANGEROUS  PREMISES. 

See  Negligence,  4-6. 

DEATH. 

1.  DEATH  OF  HUMAN  BEING— Action  for  Where  He  has  no 
Heirs. — Under  a  statute  declaring  that  an  action  may  be  brought 
by  the  heirs  of  a  decedent  or  his  personal  representative  to  recover 
for  his  death  when  due  to  the  negligence  of  another,  an  action  can- 
not be  sustained  by  a  personal  representative  unless  the  decedent 
left  heirs  at  law.     (Cal.)     Webster  v.  Norwegian  Min.  Co.,  181. 

2.  PRESUMPTION  OF  SURVIVORSHIP.— When  two  or  more 
persons  lose  their  lives  in  a  common  disaster,  there  is  not,  at  the 
common  law,  any  presumption  of  survivorship  whatever,  and  if 
survivorship  is  claimed  it  must  be  proved,  and  the  one  having  the 
burden  of  proof  must  fail  if  he  cannot  prove  it.  (111.)  Middeke  v. 
Balder,   284. 

3.  SURVIVORSHIP  When  Several  Persons  Perish  in  a  Common 
Disaster. — Where  several  persons  perish  in  a  common  disaster,  and 
there  is  no  evidence  tending  to  show  who  died  first,  all  are  treated 
as  having  died  at  the  same  instant,  and  no  one  of  them  takes  from 
finv  of  the  others  by  reason  of  the  other's  death.  (111.)  Middeke 
v.  Balder,  284. 

4.  EVIDENCE— There  is  no  Presumption  of  Survivorship  in  Case 
of  a  Common  Calamity.— He  who  claims  a  right  by  virtue  of  such 
survivorship  must  prove  the  fact  of  the  survival  of  him  through 
whom  he  claims.     (Mo.)     United  States  Casualty  Co.  v.  Kacer,  641. 

See   Abatement    and    Revivor. 

DEEDS. 

1.  DEED— Delivery  of.— If  a  deed  made  by  a  wife  to  her  hat- 
band is  signed  and  acknowledged  by  her,  and  handed  to  him  with  the 
understanding  between  them  that  if  she  survives  him  it  is  to  be  de- 
stroyed, and  the  title  remain  in  her,  but  if  he  survives  her,  it  should, 
r.fter  her  death,  be  placed  on  record,  she,  however,  retaining  no  right 
to  control  the  deed,  and  his  having  it  at  all  times  in  his  possession, 
there  is  sufficient  delivery  to  vest  title  in  him,  at  least  upon  the  event 
of    her    death.     (Mich.)      Dyer    v.    Skailan,    461. 

2.  APPURTENANCES  are  Things  Belonging  to  Another  Thing  as 
Principal,  and  which  j)ass  as  ineidents  to  the  principal  thing.  The 
term  as  used  in  conveyances  passes  nothing  but  the  land  and  such 
things  as  belong  thereto  and  are  a  part  of  the  realty.  (Wash.) 
Sherrick  v.  Cotter,  821. 

3.  ESTATE  FOR  LIFE— Conveyance,  When  Restricted  to.— Un- 
der the  statute  of  Connecticut  a   conveyance   tu   a  grantee  for  life, 
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and  at  his  decease  to  his  heirs,  is  inpflfoftual  to  convey  anything  ex- 
«ept  a  life  estate  to  his  grantee.      (Conn.)     Lewis  v.  Lewis,  240. 

4.  CONDITIONS  SUBSEQUENT— Conveyances,  When  upon.— A 
conveyance  which  purports  to  be  in  consideration  that  the  grantee 
and  his  successors  in  interest  will  furnish  the  grantor  board  and 
washing  during  his  lifetime,  and  will,  without  unnecessary  delay, 
remove  to  and  occupy  the  premises  conveyed  and  continue  to  do  so 
during  such  life,  and  that  the  grantee  and  his  successors  will  con- 
vey no  part  of  the  property  during  the  lifetime  of  the  grantor,  gives 
the  grantee  an  estate  upon  conditions  subsequent.  (Conn.)  Lewis 
V.  Lewis,  240. 

5.  CONDITIONS  PRECEDENT  and  Subsequent.— As  between 
conditions  precedent  and  subsequent,  the  law  favors  the  latter. 
(Conn.)     Lewis  v.  Lewis,  240. 

6.  CONDITIONS  SUBSEQUENT,  What  are.— If  an  act  or  condi- 
tion required  does  not  necessarily  precede  the  vesting  of  an  estate, 
or  may  accompany  and  follow  it,  and  if  the  act  may  as  well  be  done 
after  as  before  the  vesting  of  the  estate,  or  if,  from  the  nature  of 
the  act  required  to  be  performed  and  the  time  required  to  perform 
it,  it  is  evidently  the  intention  of  the  parties  that  the  estate  sliall 
vest  and  the  grantee  perform  the  act  after  taking  possession,  then 
the  condition   is   subsequent.     (Conn.)     Lewis  v.   Lewis,   240. 

7.  THE  BREACH  of  a  Condition  Subsequent  does  not  Ipso  Facto 
Revest  the  estate  in  the  grantor.  To  such  revesting  it  is  necessary 
that  the  grantor  or  his  proper  substitute  take  advantage  of  the  con- 
dition by  re-entry  for  a  breach  thereof.  (Conn.)  Lewis  v.  Lewis, 
240. 

8.  CONDITIONS  SUBSEQUENT— Breach  of  Need  not  be  Nega- 
tived in  Pleading. — In  suing  to  recover  possession  of  real  property 
b\'  one  who  holds  it  under  a  conveyance  on  condition  subsequent,  it 
is  not  necessary  for  him  to  show  performance  of  the  condition.  If 
the  plaintiff  alleges  title  in  himself,  he  must  recover  on  demurrer, 
unless  his  complaint  also  shows  facts  e«scntial  to  the  revesting  of 
the   title   in   the   grantor.     (Conn.)     Lewis   v.   Lewis,   240.  ' 

9.  CONDITIONS  SUBSEQUENT— Waiver  of  Breach  of.— If  a 
conveyance  is  upon  a  condition  that  the  grantee  will  provide  board 
and  washing  for  the  grantor  on  the  premises  conveyed,  the  volun- 
tary leaving  of  them  by  the  grantor  is  a  waiver  of  his  rights,  and 
does  not  create  any  right  on  his  part  or  that  of  his  successors  in 
interest  to  terminate  the  estate  for  breach  of  the  condition.  (Conn.) 
I^ewis  V.  Lewis,  240. 

10.  CONDITIONS  SUBSEQUENT— Estoppel  to  Urge.— One    who 

participates  in  acts  amounting  to  a  brcacii  of  a  condition  subsequent 
cannot  avail  himself  of  such  breach  to  claim  a  forfeiture  of  the  es- 
tate.    (Conn.)     Lewis    v.    Lewis,    240. 

See  Escrow;   Insane  Persons;   Infants. 

DEVISES. 

See  Wills. 

DIVORCE. 

1.  DIVORCE  AND  ALIMONY— Ground  for.— An  offer  by  a  hoc- 
band  to  strike  his  wife,  coupled  with  foul  and  unjust  accusations 
often  repeated,  a  witlidrawal  of  intoreuurtic,  refusal  to  bed  witit  tiet, 

Am.   St.   Kep.,   Vol.   f2— 61 


902  Inl)i;x. 

nnd  an  express  charge  of  the  illegitimncy  of  the  children  of  the  mar- 
riage, ig  ground  for  a  divorce  from  bed  and  board,  with  alimony  for 
the   support   of  the  wife.     (N.   C.)     Green   v.   Green,   788. 

2.  DIVORCE.— Evidence  of  the  acts  of  the  husband  within  six 
months  before  the  commencenipnt  of  an  action  for  divorce  by  his  wife 
is   incompetent    and    inadmissible.      (N.    C.)      Green    v.    Green,    7S8. 

3.  DIVORCE— Injunction  Against.— If  husband  and  wife  have 
their  matrimonial  domicile  within  the  state  where  she  resides,  she 
may  there  enjoin  her  husband  from  pro-ecuting  a  suit  for  divorce  in 
another  state,  based  on  a  false  allegation  of  his  residence  in  that 
etate,  and  if  the  injunction  is  served  on  the  husband  personally  in 
another  state  before  he  is  brought  into  court  by  appearance,  proff^ss, 
or  publication,  ho  is  bound  to  obey  the  injunction,  and  is  punishable 
for    disobedience.      (N.    J.    Eq.)     Kempson    v.    Kempson,    682. 

4.  ALIMONY— Bankruptcy.— A  judgment  for  alimony  is  final, 
and  being  provable  against  the  estate  of  a  bankrupt,  is  discharged  by 
his  discharge  in  bankruptcy.     (N.  C.)     Arrington  v.  Arlington,   769. 

DOGS. 

See  Animals. 

DOMICILE. 

DOMICILE  Cannot  be  Controlled  by  Intent  Merely.  Kence 
one  who  is  present  with  his  family  in  a  house  in  one  town,  and 
intends  to  make  his  actual  headquarters  there  for  the  rest  of  his 
life  and  to  live  no  more  in  the  town  of  his  former  domicile,  cannot 
retain  his  old  domicile  by  merely  intending  and  desiring  so  to  lio 
and  by  voting  there.  (Mass.)  Dickinson  v.  Inhabitants  of  Brook- 
line,  407. 

DOWER. 

1.  DOWER— Voluntary  Partition.— If  lands  are  voluntarily  par- 
titioned between  joint  tenants,  the  inchoate  right  of  dower  of  the 
wife  of  one  of  them  attaches  only  to  the  land  received  by  him  under 
the  deed  of  partition.     (Ky.)     Napper  v.  Mutual  Life  Ins.  Co..  340. 

2.  DOWER,  Wills  Barring.— When  a  testator  devises  his  real 
property  to  trustees  until  his  youngest  child  becomes  of  age.  and 
directs  that  one-third  of  the  net  income  be  paid  to  the  widow  and 
the  balance  expended  for  the  support  and  education  of  his  chiMrm, 
and  upon  the  expiration  of  the  tru^  one-third  to  be  conveyed  to  the 
widow  during  her  life  or  widowhood,  and  the  residue  to  his  chil  Ifn, 
and  authorizes  tlie  trustees  to  sell  the  real  estate  and  invest  the 
proceeds  tliere  is  a  manifest  incompatibility  between  the  provi~ion~  of 
the  will   and   a   claim   for   dower.      (N.   Y.)     Matter   of   Gorden,    689. 

3.  DOWER— Legacy,  When  not  Presumed  to  be  in  Lieu  of.— P,e- 
fore  it  can  be  presumed  that  a  legacy  was  given  in  Jieu  of  lower, 
it  must  appear  by  the  will,  either  expressly  or  by  implication,  that 
such  was  the  testator's  intent,  and  such  intent  is  not  shown  liv  ini- 
plication  where  there  is  no  provision  of  the  will  clearly  inco- -'-st'^nt 
with  the  assertion  of  the  right  of  dower.  (Conn.)  Thompson  v. 
Betts,  235. 

See   Husband   and   Wife,    3. 

Dower,   bar    of  by   widow's   failure   to    elect   between   and   the   pro- 
visions of  the  will,  703. 
•onflict    of   laws    respecting,    704,    705. 
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Dower,   <lefeat   of,   by   accepting   tcstiiincntary   provisions,   696. 

devise   of   iuconie   for   life   puts   tlie   widow    to    her   election,    700. 
devise   of   proj*erty   to   be   hold   during   widowhood,   whether   put* 

a  widow  to  her  olfctiun,  700. 
devise  to  a  widow  for  life  ia  not   inr-onsistent  with,  699. 
devise  to  trustees  to   sell   does  not    require   widow   to   elect,   70). 
devise   to   widow    and    minor    children,   whether   puts   her    to    her 

election,   701. 
election  on   the   part   of   the  widow,   when   com{»ellable,   697,   699. 
election,  what  devises  and  bequests  require  a  widow  to  exercise 

her  right  of,  702. 
express  provisions  in  wills  putting  widows  to  their  election,  697. 
is  favored  by  the  courts,  698. 
statutory  enactments  affecting  the  right  of  widows  to  claim,  703, 

704. 

EASEMENTS. 

1.  A  RIGHT  OF  WAY  by  Necessity  is  Extinguished  upon  a  unity 
of  title  to  the  dominant  and  servient  estate  in  one  owner,  althoughi 
the  way  is  still  used  by  him,  and  a  subsequent  conveyance  of  thi 
servient  estate  with  express  waiver  of  such  right  of  way  constitutes 
a  surrender  of  the  right,  otherwise  existing  as  a  "right  of  way  of 
necessity.     (Kj'.)     T^ebus    v.    Boston,    ',V^^.  ' 

2.  WAYS  BY  NECESSITY —Evidence  of  Surrender  of.  — Parol 
evidence  that  a  grantor  expressly  waived  a  right  of  way  over  land 
conveyed  is  admissible  to  rel)ut  a  claim  of  an  implied  reservation 
of  such  way  as  an  easement  of  necessity.  (Ky.)  Lebus  v.  Bostnu,. 
333. 

EJECTMENT. 

See   Kailroa<l3. 

Election,   widows,   when   required   to   exercise  between   and    the   pro- 
visions of  their  husbands'  wills,  696-705. 

See  Courts. 

ELECTIONS. 

1.  SUFFEAGE.— A  Statute  Limiting  the  Right  of  Suffrage  aa  to 

the  business  and  financial  affairs  of  villages  to  the  taxpayers  of  the 
municipality  does  not  violate  tlie  article  of  the  constitution  defininij 
the  general  qualifications  of  the  electors  of  the  state.  (N.  Y.)  Spit- 
zer  v.  Village  of  Fulton,  736. 

2.  CONSTITUTIONAL  LAW— PubUc  Officers— Extending  Term 
by  Postponing  the  Time  for  the  Election  of  Their  Successors.— .\n  a.-t 
amending  the  charter  of  a  city,  and  thereby  fixing  such  a  time  for  the 
next  election  of  officers  that  the  terms  of  those  in  office  must  neces- 
sarily be  prolonged,  does  not  operate  as  an  appointment  of  oflicfrs  1)\- 
the  legislature,  and  is  not  unconstitutional.  (Mich.)  Common  Coun- 
cil of  Detroit  v.  Schmid,  468. 

EMINENT  DOMAIN. 

1.    EMINENT  DOMAIN— Right  of  One  Railroad  to  Condemn  the 

Right  of  Way  of  Another. — Under  a  statute  authorizing  a  railway 
eorporation  to  appropriate  all  land,  real  estate,  and  other  property- 
necessary  for  the  construction  of  its  road,  one  railway  corporation 
may  acquire  a  right  to  use  such  part  of  the  right  of  way  of  another 
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as  is  not  necessary  for  the  exercise  of  the  corporate  franchise  of  the 
latter,  as  where  the  tracks  of  both  roads  may  be  constructed,  main- 
tained, and  operated  practically  and  with  reasonable  safety  after  ap- 
propTia^ting  part  of  the  right  of  way  of  the  one  for  the  use  of  the 
other.'  (Wash.)  Seattle  etc.  R.  R.  Co.  v.  Bellingham  Bay  etc.  R. 
R.  Co.,  907. 

2.  EMINENT  DOMAIN— Taking  Possession  During  Pendency  of 
the  Proceedings. — A  statute  authorizing  the  court  in  which  a  pro- 
ceeding is  pending  to  make  an  order  authorizing  the  plaintiff  to  take 
j)osscssion  of  and  use  lands  and  premises  souglit  to  be  condemned 
during  the  pendency  and  until  the  final  conclusion  of  the  proceeding 
brought  to  condemn  on  paying  into  court,  or  giving  security  for  thu 
payment  thereof,  to  be  approved  by  the  court,  of  a  sum  sufficient  to 
compensate  the  defendant  in  case  the  land  is  finally  taken,  or  for 
damages  if  for  any  reason  the  land  is  not  taken,  and  providing  that 
the  defendant  may  apply  to  the  court  for  the  money,  but  that  its 
payment  to  him  is  an  abandonment  of  all  defenses  except  the  claim 
for  greater  compensation,  is  unconstitutional,  if  the  state  constitu- 
tion declares  that  private  property  shall  not  be  taken  or  damaged 
for  a  public  use  without  just  compensation  having  been  first  made 
or  paid  into  court  for  the  owner.  (Cal.)  Steinhart  v.  Superior  Court, 
183. 

3.  EMINENT  DOMAIN  —  Taking  of  Property,  What  is.  —  The 
taking  possession  of  and  using  property  during  the  pendency  of  a 
proceeding  for  its  condemnation  for  a  public  use  is  a  taking  of  the 
property  within  the  meaning  of  a  constitutional  provision  declaring 
that  property  shall  not  be  taken  or  damaged  for  a  public  use  without 
just  compensation  having  been  first  made  or  paid  into  court  for  the 
owner.     (Cal.)     Steinhart  v.  Superior  Court,  183. 

4.  EMINENT  DOMAIN  —  Fourteenth  Amendment.— The  provi- 
sion of  the  constitution  of  California  declaring  tliat  property  shall 
not  be  taken  or  damaged  for  a  public  use  without  just  compensation 
having  been  first  made  to,  or  paid  into  court  for,  the  owner,  and  that 
no  right  of  way  shall  be  appropriated  to  the  use  of  any  corporatiou 
other  than  municipal  until  full  compensation  therefor  is  first  made 
in  money,  or  ascertained  and  paid  into  court,  irrespective  of  any 
benefit,  for  any  improvement  proposed  by  such  corporation,  is  not 
in  conflict  with  the  fourteenth  amendment  to  the  constitution  of  the 
United  States.      (Cal.)     Steinhart  v.  Superior  Court,  183. 

5.  EMINENT  DOMAIN— Right  to  Condemn  a  Right  of  Way  to 
he  Transferred  to  Another.— One  not  Himself  in  Charge  of  a  Public 
Use,  nor  intending  to  perform  a  public  service,  cannot  maintain  a 
proceeding  to  condemn  a  right  of  way  for  a  railway,  though  he  in- 
tends, and  is  under  contract,  to  convey  such  right  of  way  to  a  rail- 
way corporation  whicli  would  have  been  authorized  to  maintain  the 
proceeding  in  its  own  name.     (Cal.)     Beveridgo  v.   Lewis,  188. 

6.  EMINENT  DOMAIN— Fourteenth  Amendment.— The  provi- 
sion of  the  constitution  ot  California  declaring  that  property  shall 
not  be  taken  or  damaged  for  a  public  use  without  just  compensation 
having  been  first  made  to,  or  paid  into  court  for,  the  owner,  and  that 
no  right  of  way  shall  be  appropriated  to  the  use  of  any  corporation 
other  than  municipal  until  full  compensation  therefor  is  first  made 
in  money,  or  ascertained  and  paid  into  court,  irrespective  of  any 
benefit,  for  any  improvement  proposed  by  such  corporation,  is  not 
in  conflict  with  the  fourteenth  aniendinent  to  the  constitution  of  the 
United     States.      (Cal.)      Beveridgo    v.    Lewis,     188. 

7.  EMINENT  DOMAIN  —  Discriminations  Against  Corporations. 
Under    a  constitution    requiring    the    uniform    operation    of    general 


Index.  965 

laws  and  prohibiting  discriminations  not  justifiable  by  intrinsic  dif- 
ferences, the  legislature  cannot  provide  that  the  owner  of  land  which 
is  to  be  taken  for  a  public  uso  ehall  receive  a  smaller  sum  when  it 
is  taken  by  a  natural  person  than  when  it  is  taken  by  a  corporation 
for  precisely  the  same  use.     (Cal.)     Beveridge  v.  Lewis,  188. 

8.  EMINENT  DOMAIN  —  General  and  Special  Benefits,  What 
are. — General  benefits  consist  in  the  increase  in  value  of,  land 
common  to  the  community  generally  from  advantages  which  will 
accrue  to  the  community  from  the  improvement.  Special  benefits 
are  such  as  result  from  the  mere  construction  of  the  improvement 
and  are  peculiar  to  the  land  in  question.  (Cal.)  Beveridge  v.  Lewis, 
188. 

EQXnTY. 

1.  EQXJITY  PEACTICE  in  Dismissing  a  Bill.— Where  a  bill  is 
dismissed  in  equity  for  want  of  jurisdiction,  on  the  ground  that  iin 
adequate  remedy  at  law  exists,  the  court  should  not  incorporate  in 
its  decree  a  finding  of  facts  which  may  have  tho  offect  of  preiii- 
dicing  the  case  if  an  action  should  be  brought  at  law.  (111.)  Van- 
natta  v.  Lindley,  270. 

2.  EQUITY  has  no  Jurisdiction  to  command  a  person  to  do  what 
he  has  no  power  to  do.     (N.  J.  Eq.)     Kempson  v.  Kempson,  682. 
Equity,  forged  bonds,  jurisdiction  of  to  cancel,  273. 

forged  deeds,  jurisdiction  of  to  cancel,  274,  275. 
forged  instruments,  jurisdiction  of  to  cancel,  272. 
forged  marriage  contracts,  jurisdiction  of  to  cancel,  274. 
forged  negotiable  instruments,  jurisdiction  of  to  cancel,  273. 

ESCROW. 

ESCEOW— A  Deed  Cannot  be  Delivered  in  Escrow  to  the 
Qrantee. — Where  there  is  a  valid  delivery  of  a  deed  by  the  grantor 
to  the  grantee,  it  is  impossible  to  annex  a  condition  to  such  delivery, 
and  it  vests  title  in  the  grantee,  although  this  may  be  contrary 
to  the  intention  of  the  parties.     (Mich.)     Dyer  v.  Skadan,  46L 

ESTATE  OF  DECEDENT. 

See  Executors  and  Administrators. 

ESTOPPEL. 

ESTOPPEL.— One  Who  Leases  a  Piano  to  Another  Having  a 
Betail  Store  and  Keeping  Musical  Instruments  for  Sale  does  not 
thereby  give  the  lessee  any  authority  to  sell  it,  nor  estop  himself 
from  recovering  the  piano  from  one  who  bought  it  from  the  leasee 
in  good  faith  and  for  a  valuable  consideration  in  the  belief  that 
he  owned  it.     (Mass.)     Oliver  Ditson  Co.  v.  Bates,  424. 

EVIDENCE. 

1.  EVIDENCE.— Judicial  Notice  cannot  be  taken  that  sowing 
cats  or  planting  corn  in  a  young  orchard  is  not  good  care  or  hus- 
bandry, nor  that  good  caro  will  make  poor  varieties  of  trees  bear  good 
fruit.     (Mich.)     Long  v.  Pruyn,  443. 

2.  EVIDENCE.— Statutes  of  a  Foreign  Country  may  bo  proved 
by  a  copy,  proved  to  bo  a  true  copy  by  a  witness  wlio  lias  examined 
and  compared  it  with  the  original.  (Mass.)  Anglo-American  Land 
etc.  Co.  V.  Dyer,  437. 
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3.  EVIDENCE— Parol  to  Vary  Note.— A  promissory  note,  exe- 
•onted  contemporaneously  with  a  writing  showing  that  the  note  was 
given  for  a  scholarship,  the  course  of  study  to  be  entered  upon  at  about 
the  date  of  the  note's  maturity,  and  the  scholarship  to  be  transfer- 
iible,  cannot  be  contradicted  by  parol  evidence  that  it  was  not  to 
be  paid  if  the  maker  should  not  attend  tlie  school,  and  co\ild  not  sell 
the  scholarship.'  (X.  Y.)  Jamestown  Business  College  Assn.  v.  Allen, 
<40. 

4.  EVIDENCE— Parol  to  Vary  Writing.— Evidence  of  what  was 
said  between  the  parties  to  a  writing,  either  before  or  at  the  time  of 
its  execution,  cannot  be  received  to  vary  or  contradict  its  terms, 
except  to  show  that  a  writing  which  purports  to  be  a  contract  is 
in  fact  no  contract,  or  to  comjdete  the  entire  contract  of  which  the 
writing  is  only  a  part.  (N.  Y.)  Jamestown  Business  College  Assn. 
V.  Allen,  740. 

5.  WILLS.— An  Expert  in  Handwriting  Cannot  Give  an  Opinion 
't'o  the  effect  that  perpendicuhir  marks  drawn  across  the  letters  of  the 
signature  of  a  will  were  not  made  by  the  game  person  who  wrote 
the  signature.     (N.  Y.)'     Matter  of  Hopkins,  746. 

6.  EVIDENCE  of  the  Value  of  Land  —  What  Sufficient.- Where 
'there  is  some  testimony  showing  the  opinion  of  a  witness  of  the  value 

of  land  as  to  how  much  it  would  have  been  enhanced  by  the  addition 
of  trees  of  a  variety  ordered  of  the  defendant,  and  of  what  such 
trees  would,  ordinarily,  produce,  there  is  sufficient  evidence  to  enable 
the  jury  to  determine  how  much  the  value  of  the  land  would  have 
been  augmented  had  trees  been  furnished  of  the  varieties  ordered. 
(Mich.)      Long  v.  Pruyn,  443. 

7.  EVIDENCE  of  the  Value  of  Land.— The  fact  that  a  witness 
does  not  know  of  any  sales  of  fruit  lands  does  not  render  him  in- 
competent to  testify  to   their   value.      (Mich.)     Tjong  v.   Pruyn,  443. 

8.  EVIDENCE— Hearsay  as  to  Symptoms  and  Sufferings  of  the 
Plaintiff. — A  physician  called  to  testify  as  an  expert  may  state  the 
symptoms  and  sufferings  of  the  plaintiff  as  described  by  him,  though 
made  long  after  the  injuries  for  which  he  seeks  to  recover  were 
received,  such  statements  being  part  of  the  grounds  on  which  the 
expert  has  reached  the  conclusion  which  he  is  permitted  to  state 
to  the  jury.'     (Mass.)     Cronin  v.  Fitchburg  etc.  Ey.  Co.,  408. 

9.  PRINCIPAL  AND  AGENT.— The  Declarations  and  Acts  of  an 
agent  are  evidence  against  his  principal  if  made  while  executing 
an  authority  conferred  upon  him  and  relating  to  his  business  and 
within  the  scope  of  his  authority.  (Conn.)  Carney  v.  Hennessey, 
199. 

10.  EVIDENCE.— The  Declaration  of  an  Owner  of  Property  as  to 
Where  he  Intended  to  ilraw  the  line  of  a  lot  conveyed  by  him  is  in- 
admissible as  against  his  grantees  and  their  successors  in  interest. 
(Conn.)      Carney  v.  Hennessey.  199. 

11.  EVIDENCE.  —  The  admissions  of  an  agent  should  not  be  ex- 
cluded from  evidence  on   t!ie  ground   tliat   the  principal    is   not    bound 

•bv  them  unless  he  had  kiiowleilge  of  them.  (Conn.)  Carney  v.  llen- 
•^cssey,  199. 

12.  EVIDENCE  —  Res  Gestae.  — A  decdaration  made  by  a  wife 
fihortlv  after  the  sliooting  of  a  man  by  her  liusbaiid  in  the  naturo 
of  an  endearing  expression  toward  the  man  shot  is  not  a  part  of  the 
vp-s  gestae,  and  tlierefore  not  admissible  in  favor  of  the  liusl)and. 
(^(onn.)      State  v.  Yanz,  '_'05. 

13.  CRIMINAL  LAW  —  Res  Gestae.— An  accuseil  is  not  enti- 
iled  to  exculpate  himself  by  bringing  evidence  of  his  own  acts  aiul 
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<1eclaration3,  when  not  a  part  of  the  res  gestae,  or  of  Rome  transac- 
tion or  conversation  partially  developed  by  the  prosecution.  (Ala.) 
I-erguson  v.  State,  17.  ' 

14.  CBIMINAIi  LAW  —  Opinions  —  Evidence.— In  criminal  cases, 
questions  calling  merely  for  the  opinion  of  the  witness  are  inadmis- 
sible.    (Ala.)     Ferguson  v.  State,  17, 

15.  EVIDENCE— Criminal  Conviction  as.- A  Judgment  of  Convic- 
tion Entered  on  a  Plea  of  Guilty  to  an  affidavit  charging  the  defend- 
ant with  an  assault  and  battery  committed  "willfully,  maliciou?ly,  and 
unlawfully"  is  admissible  in  a  civil  action  to  recover  for  the  same 
battery,  because  such  plea,  though  not  conclusive  for  want  of  mutual- 
ity, is  competent  aa  an  admission  of  a  solemn  character  made  by  the 
accused,  and  may  support  an  award  of  punitive  damages.  (Miss.) 
Wagner  v.   Gibbs,   598, 

Bee  Criminal  Law;  Homicide;  Waste;  Witnesses. 

EXCHANGES. 

1.  STOCK  EXCHANGE— Seat  in  as  Property.— A  seat  in  a  stock 
exchange,  which  has  a  pecuniary  value,  may  be  transferred  under 
restrictions,  and  upon  the  member's  death  can  be  transferred  by  a 
committee  by  sale,  the  price,  after  extinguishing  all  claims  of  other 
members,  going  to  the  legal  representatives  of  the  deeedent.  is 
property,  and  may  be  dealt  with  as  such.  (Mass.)  Nashua  Sav. 
Bank  v.  Abbott,  430. 

2.  A  SEAT  in  a  Stock  Exchange  may  be  Pledged,  and  as  it  is 
not  susceptible  of  delivery,  the  instrument  need  not  be  recorded, 
and  the  lien  can  be  enforced  without  foreclosure  as  of  a  mortgage 
of  personalty.     (Mass.)     Nashua  Sav.  Bank  v.  Abbott,  430. 

3.  LIEN  OF  PLEDGEE— When  does  not  Secure  Subsequent  In- 
debtedness.— An  assignment  of  a  seat  in  a  stock  exchange  which 
declares  that  it  shall  remain  in  force  until  all  indebtedness  of  the 
assignor  to  the  assignee  is  paid,  does  not  secure  indebtedness  sub- 
sequently  contracted.     (Mass.)     Nashua   Sav.    Bank   v.   Abbott,   430. 

4.  PLEDGE  OF  SEAT  in  Stock  Exchange  —  Lien  of  Extends 
to  the  Proceeds. — When  a  sale  is  made  of  a  seat  in  a  stociv  excliitnge 
by  its  officers,  which  is  subject  to  a  pledge,  and  the  amount  realized 
is  paid  to  the  administrator  of  the  pledgor,  this  change  of  the  prop- 
erty into  money  is  like  the  conversion  of  mortgaged  land  into 
money  by  a  foreclosure  or  sale,  and  the  lien  is  transferred  to  the 
proceeds  of  the  sale.     (Mass.)     Nashua  Sav,  Bank  v.  Abbott,  430. 

EXECUTION. 

1,  EXECUTIONS  —  Jurisdiction  to  Compel  Payment  of  Money 
into  Court. — The  court  lias  jurisdi(tion  to  compel  money  raised  bv 
execution  issued  by  it  and  naming  the  payee  to  be  brought  into  court 
for  distribution,  and  from  an  order  made  for  that  purpose  no  one 
buffers  an  appealable  grievance.  Such  order  may  be  obtained  with- 
out written  pleading  or  proof  upon  notice  to  the  interested  parties. 
(X.  J.  Eq.)      Gifford  v.  ^rcGuinness,  (5SG. 

'    2.     AN  EXECUTION  Lien  Attaches  to  all  the  Property  of  the  De- 
fendant Subject  to  Execution  when   it   c-onies   into   the   hands   of  tha 
sheriff,   and    has   precedence    over   an    assignment    for    the    benefit    of 
creilitors,  which  has  not  before   that   time  becotno  legal   and  jierfect 
so  as  to  vest  title  in  the  assignee.      (Til.)      Friedman  v.  licsher,  255. 
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3.  UATIFIOATTON  of  an  Unauthorized  Act,  Thoagh  In  Other 
Respects  It  Relates  Back  to  the  Date  of  Such  Act,  Cannot  do  so  to 
the  Prejudice  of  Intervening  Bights.  Hence  the  ratification  of  an 
unauthorized  assignment  for  the  benefit  of  creditors  cannot  give  it 
precedence  over  the  lien  of  an  execution  received  by  a  sheriff  beff«re 
such  ratification  bv  the  making  of  the  unauthorized  assignment. 
(]11.)     Friedman  v.  Lesher,  255. 

4.  EXECUTION  SALE  to  Attorney  of  Defendant— Presumption 
as  to  Famishing  of  Moneys. — If,  after  a  sale  of  property  under  exe- 
cution, the  attorney  of  the  defendant,  with  his  consent,  takes  an  as- 
signment of  the  certificate  of  sale,  no  presumption  arises  that  the 
consideration  of  the  assignment  was  not  furnished  by  the  attorney. 
(Cal.)     Fisher  v.  Mclnerney,  68. 

5.  EXECUTION  SALE  to  the  Attorney  of  the  Defendant  is  not 
Unlawful  if  made  in  good  faith,  with  the  consent  of  his  client,  an  I 
without  any  purpose  of  defrauding  the  latter 's  creditors.  (Cal.) 
Fisher  v.  Mclnerney,  68. 

6.  EXECUTION  SALE.— No  Presumption  Arises  on  the  Purchase 
of  Property  under  Execution  by  the  Defendant's  Attorney  that  the 
purchase  was  made  for  the  benefit  of  the  client  or  with  his  funds. 
(Cal.)     Fisher  v.  Mclnerney,  68. 

See  Exemptions. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  EXECUTORS  and  Administrators.- An  Inventory  is  not  Con- 
clusive as  to  the  ownership  of  the  property,  either  as  against  third 
persons  or  the  executor  or  administrator.  (Wash.)  In  re  Belt's  Es- 
tate, 916. 

2.  EXECUTORS  and  Administrators— Inventory,  What  Need  not 
Include.— An  administrator  need  not  include  in  his  inventory  prop- 
erty in  his  hands,  which  was  held  by  the  decedent  as  a  trustee. 
(Wash.)     In  re  Belt's  Estate,  916. 

3.  AN  ADMINISTRATOR  of  a  Trustee  is  Entitled  to  the  Posses- 
sion of  the  Trust  Fimds,  and  may  commence  an  action  therefor  in 
his  individual  or  his  representative  capacity.  (Wash.)  In  re  Belt's 
Estate,  916. 

4.  EXECUTORS  and  Administrators  —  Estoppel  to  Claim  that 
Property  Recovered  is  Held  in  Trust.— An  administrator  who  sues 
for  and  recovers  property  which  his  decedent  held  in  trust  is  not 
estopped  thereby,  when  called  upon  to  include  such  property  in  hn 
inventory,  from  showing  the  trust  and  that  the  estate  had  no  bene- 
ficial  interest   in  the  property.     (Wash.)     In   re   Belt's   Estate,   916. 

5.  ESTATES  OF  DECEDENTS.— Commissions  of  Administrator.— 
If  one  of  several  administrators  performs  no  services,  he  is  not  en- 
titled to  any  commission.     (S.  C.)     Ex  parte  Hilton,  800. 

6.  LACHES  —  Pledgee,  When  not  Guilty  of.— A  delay  of  two 
years  in  suing  an  administrator  to  recover  the  proceeds  of  pledgt.d 
property  received  by  him  with  notice  of  the  pledge  does  not  con- 
stitute such  laciies  as  precludtjs  the  maintenance  of  an  action,  when 
it  appears  that  the  pledgee  gave  the  administrator  prompt  notice 
of  his  debt  and  of  his  claim  to  a  lien  as  security,  and  made  an 
effort  to  prove  his  debt  as  a  claim  against  the  estate  of  the  de- 
eedent.      (Mass.)      Nashua  Sav.  Bank  v.  Abbott,  430. 

7.  PLEDGE  —  When  not  Waived.— An  unsueoossful  attempt  to 
prove  as  an  unsecured   claim   a   secured   claim   against   the   estate  of 
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•  decedent  does  not,  in  the  absence  of  any  written  waiver,  extin- 
gnish  the  security,  no  one  havinjf  been  harmed  by  the  attempt. 
(Mass.)     Nashua  Sav.  Bank  v.  Abbott,  430. 

8.  STATUTE  OF  LIMITATIONS  Against  Administrators.— What 
is  known  as  the  short  statute  of  limitations  of  Massachusptts,  r*^- 
strictiniEf  the  time  in  which  creditors  of  a  decedent  must  bring  suit 
on  claims  a^inst  his  estate,  does  not  apply  to  a  suit  broufrht  by 
a  pledgee  against  an  administrator  to  recover  the  procce'l!'  of 
pledged  property  received  by  him.  (Mass.)  Nashua  Sav.  Bank  v. 
Abbott,  430. 

9.  STATUTE  OF  LIMITATIONS  Against  the  Claim  of  an  Execu- 
tor.— If  an  executor  has  a  claim  against  the  estate  of  a  decedent, 
he  has  a  right  to  retain  it  out  of  the  assets,  and  the  special  statute 
barring  claims  unless  presented  within  two  years  does  not  apply 
against  such  right  of  retaining."     (Mass.)     Brown  v.  Greene,  404. 

10.  ADMINISTRATOR'S  SALES— Petition  for  by  Authorized  Per- 
son.— It  is  esential  to  the  validity  of  a  decree  for  the  sale  of  land 
of  a  decedent  to  pay  debts  that  the  proceeding  be  instituted  and 
maintained  by  the  personal  representative  of  the  deceased.  (Ala.) 
Henley  v.  .Johnston,  48. 

11.  ADMINISTRATOR'S  SALES.— A  decree  for  the  sale  of  de- 
cedent's land  for  the  pajTnent  of  debts  is  void,  if  the  petitioner's 
appointment  as  administrator  de  bonis  non  is  void,  (Ala.)  Henley 
Y.  Johnston,  48., 

12.  ADMINISTRATOR'S  SALES— Insolvent  Estate.— On  a  peti- 
tion for  the  sale  of  lands  of  an  insolvent  estate  to  pay  debts,  the 
decree  of  insolvency  makes  a  prima  facie  case  of  necessity  for  the 
sale,  dispensing  with  the  necessity  of  taking  depositions  as  in 
chancery  cases,  and  substituting  such  decree  for  proof  of  the  exist- 
ence of  debts,  and  insufficiency  of  personal  assets.  (Ala.)  Henley 
V.  Johnston,  48. 

13.  ADMINISTRATOR'S  SALES— Allegation    of    Ownership,— A 

petition  for  the  sale  of  lands  of  a  decedent  to  pay  debts  sufficiently 
shows  his  legal  title  or  equitable  right  therein  at  the  time  of  his 
death,  when  it  alleges  that  he  "died  seised  and  possessed  of  certain 
interests  and  rights''  in  such  land,  not  definitely  known  to  the  peti- 
tioner.    (Ala.)     Henley  v.  Johnston,  48, 

14.  ADMINISTRATOR'S  SALES  —  Description  of  Land,  —  If 
neither  the  petition  for  the  sale  of  lands  of  a  decedent  to  pay  debts 
nor  the  decree  thereunder  sufficiently  describes  the  land  to  indicate 
with  any  degree  of  accuracy  in  what  section,  township,  and  range 
they  are  located,  when  such  description  is  attempted,  the  decree  an'! 
sale  is  defective  and  may  be  set  aside,  (Ala.)  Henley  v,  Johnston, 
48. 

15.  ADMINISTRATORS  DE  BONIS  NON— Validity  of  Appoint- 
ment,— Averments  in  a  petition  for  letters  of  administration  de 
bonis  non,  showing  that  the  petitioner  was  the  former  administrator 
and  had  performed  the  duties  of  his  office,  that  his  final  account  was 
stated,  audited,  and  apiproved  on  a  certain  date,  that  there  were 
unadministered  assets  of  the  estate,  unpaid  debts,  and  that  the  estate 
was  insolvent,  are  sufficient  to  give  the  court  jurisdiction  to  appoint 
an  administrator  de  bonis  non  without  an  averment  that  such  former 
administrator  had  been  finally  discharged  by  order  of  court.  (Ala.) 
Henley  v.  Johnston,  48, 

16.  JURISDICTION  of  Probate  Courts— Presumption,— It  must  b« 
presumed  that  there  was  a  vacancy  in  the  admiuistration  by  resigna- 
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tiin  or  rcTTinval  of  the  former  ailministrator,  to  sustnin  an  order  of 
the  probate  court  planting  letters  of  administration  de  bonis  non. 
(Ala.)     Henley  v.  Johnston,  48.  ^    " 

17.  PROBATE  COUBT,  Jurisdiction  of,  to  Determine  the  Title  to 
Property. — On  an  application  to  compel  an  administrator  to  inventory 
and  have  appraised  certain  property,  the  court  of  probate  has  juris- 
diction to  determine  whether  it  belonjjs  to  the  estate  or  the  estate 
has  any  interest  therein  or  reasonable  claim  thereto.  Such  deter- 
mination is  not  binding  on  any  person  afterward  claiming  the  prop- 
erty in  another  forum,  but  is  only  for  the  purpose  of  determining 
whether  the  administrator  shall  be  forced  to  make  an  inventory  there- 
of.    (Wash.)     In   re   Belt's   Estate,   916. 

See  Animals;   Courts. 

EXEMPTIONS. 

EXECUTION— Exemptions  in  Favor  of  Laborers.— A  statute 
exempting  "laborers'  wages"  does  not  apply  to  the  wages  of  a  loco- 
motive engineer  in  charge  of  a  passenger  train.  (La.)  State  v. 
Land,  392. 

EXPEET  EVIDENCE. 

See  Evidence,  5,  8. 

EXTRADITION. 

1.  EXTRADITION  Between  the  States  of  the  Union  is  not  gov- 
erned by  international  law,  but  depends  solely  on  the  federal  con- 
stitution, and  the  act  of  Congress  made  under  it.  No  person  can  be 
extradited  from  one  state  to  another  unless  the  case  falls  within  the 
constitutional  provision.      (N.  Y.)      People  v.  Hyatt,  706. 

2.  EXTRADITION.— To  be  a  Fugitive  from  Justice,  a  person 
nu;st  have  been  corporeally  present  in  the  demanding  state  at  tlie 
time  of  the  commission  of  the  alleged  crime.  (X.  Y.)'  Peojilo  v. 
Hvatt,  706. 

3.  EXTRADITION.— The  Fact  that  a  Person  not  Actually  Present 
in  a  state,  at  the  time  of  the  commission  of  tlio  alleged  crime,  was 
subsequently  present  in  the  state  for  a  sino;le  day,  nearly  a  year 
before  the  institution  of  any  prosecution  against  him,  does  not  gi\'e 
t];e  state  a  ritrht  to  demand  him  from  another,  as  a  fugitive  from 
justice.     (X.  Y.)     People  v.  Hyatt,   706. 

4.  EXTRADITION.— The  Warrant  of  the  Governor  in  extradition 
proceedin'.'s  is  presumptive,  but  not  conclusive,  evidence  tliat  the  per- 
son is  a  fugitive  from  justice.      (X^.  Y.)     People  v.  Hyatt,  706. 

Extradition,  constructive  presence  in  the  state  where  the  crime  was 
'     committed,  7?>'). 
evidence  whicli   nirst  lie   exacted   before   the  issuing  of   the   gov- 
ernor's warrant,  7.'?],  732. 
habeas    corpus,    right    to    inquire    upon    respecting    grounds    upon 

'     which  governor  has  issued  his  warrant.   72*<. 
facts  which  must  appear  before  the  governor  can   issue  his  war- 
rant, 72S. 
of  a  person  who  did  not  flee  from  the  demnnding  stnte,  7.30. 
presence  of  the  accused   in   the  state   nftor  the  coTumis'^ion   of  the 
criine    ilocs    not    warrant     his     extriulition    when    he    was    not 
present   therein  at   such   conimissi(ui,   7.35. 
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Extradition,  provisionn  of  the  constitution  of  the  United  States  con- 
cerning are  not  self-executing,  727. 

release  on  the  ground  that  the  person  extradited  wa«  not  in  the 
state  wherein  the  crime  was  committed,  730. 

warrant  of  the  governor  for,  when  not  conclusive  of  the  right  to 
bold  persons  under,  729. 

See   Habeas   Corpus. 

FELLOW-SERVANTS. 

See  Master  and  Servant. 

FIRE. 

See  Bailment*. 

FIXTURES. 

1.  FIGTURES  Placed  in  a  Building  for  the  Purpose  for  Which  It 
was  Erected. — The  fact  that  a  building  is  erected  in  accordance  with 
plans  approved  by  the  intended  lessees  for  the  purpose  of  carrying 
on  their  business  as  bakers,  and  for  that  purpose  is  fitted  up  with 
ovens,  does  not  establish  that  such  ovens  and  the  trade  fixtures  con- 
nected therewith  and  placed  in  the  building  by  the  tenants  become 
a  permanent  part  thereof,  so  as  to  lose  tlieir  character  as  trade  fix- 
tures and  render  their  removal  at  the  expiration  of  the  term  unlaw- 
ful.    (111.)     Baker  v.  McClurg,  261. 

2.  FIXTURES— Removal  of— When  does  not  Injure  Buildings  so 
as  to  be  Forfeited. — That  the  removal  of  an  oven  will  leave  the  orig- 
inal openings  in  two  floors,  as  well  as  in  the  cement  floor  of  the 
basement,  and  that  such  removal  must  be  by  taking  down  the  ovens 
trick  by  brick,  does  not  prove  that  the  ovens,  when  affixed  by 
the  tenant,  became  a  part  of  the  realty,  nor  that  their  removal 
would  necessarily  injure  the  freehold.  (HI.)  Baker  v.  McClurg, 
261. 

3.  FIXTURES— Removal  of  Which  will  Change  Their  Identity 
and  Character.— That  the  taking  down  of  ovens  brick  by  brick  and 
removing  the  iron  of  the  structure  piece  by  piece  woubl  change  the 
form  of  the  original  structures  for  the  time  being  is  clear,  but  this 
change  in  the  identity  and  character  of  the  fixtures  is  not  sufficient 
to  make  their  removal  unlawful.     (HI.)     Baker  v.  McClurg,  261. 

4.  FIXTURES— Trade— Tests  of  Removability  of.— To  determine 
the  irrcmovalile  character  of  fixtures  three  tests  are  by  the  modern 
authorities  applied,  viz.:  1.  Actual  annexation  to  the  realty  or  some 
appurtenant  thereto;  2.  A]>plicaf ion  to  the  use  or  purpose  to  which 
that  part  of  the  realty  \vith  which  it  is  connected  is  put;  and  3. 
The  intention  of  the  ])arties  makin?  the  annexation  to  make  a  per- 
manent accession  to  the  freehold.      (111.)'     Baker  v.  McClurc:,  2()1. 

5.  FIXTURES— Forfeiture  by  Taking  a  New  Lease.  — Wli ere,  at 
ilic  expiration  of  a  lease  during  which  trade  fixtures  had  been  erected 
on  the  premises  by  the  tenant,  .a  new  lease  is  taken  by  him  contain- 
ing no  reservation  of  any  right  or  claim  to  fixtures  of  the  tenant 
still  remaining  on  the  premises,  and  no  recognition  of  his  riglit  to 
remove  them,  they  cannot  he  removed  by  him  d\iring  or  at  the  end 
of  the  new  lease,  notwithstanding  liis  actual  ])ossession  of  the  prem- 
ises has  been  continuous.     (111.)     Baker  v.  McClurg,  261. 
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6.  nXTUBES— Cancellation  of  Old  Lease  and  Taking  New  Before 
the  Expiration  of  the  Term. — Where  a  member  of  a  partnership  which 
has  leased  premises  desires  to  retire  from  the  firm  and  to  be  release^l 
from  the  lease,  and  for  that  reason  a  new  lease  is  given  to  the  part- 
ner remaining  in  business  for  the  balance  of  the  original  term, 
which  lease  is  but  a  reiteration  of  the  former  lease,  except  that  it 
contains  a  permission  to  the  lessee  to  make  an  assignment,  he  does 
not  forfeit  his  right  to  remove  trade  fixtures  placed  on  the  prem- 
ises under  the  original  lease.     (111.)     Baker  v.  McClurg,  261. 

7.  FIXTURES  AND  APPURTENANCES.  —  A  hop-press  erected 
with  reference  to  use  in  a  particular  building,  and  constituting  an 
article  of  merchandise  bought  and  sold  in  the  markets,  though  stand- 
ing in  the  bailing-room,  which  is  just  high  enough  to  receive  it,  an 
opening  having  been  left  for  that  purpose,  which  was  floored  over 
when  it  was  placed  in  the  building  by  a  tenant,  does  not,  as  between 
a  vendor  and  vendee,  constitute  either  a  fixture  or  an  appurtenance  so 
as  to  entitle  the  latter  to  damages  on  its  removal  by  a  tenant,  sticli 
removal  being  accomplished  by  ripping  up  a  floor  and  hitching  a  team 
to  the  press  and  hauling  it  away.     (Wash.)     Sherrick  v.  Cotter,  821. 

8.  FIXTUEES.— Where  the  Superstructure  of  a  Eailroad  is  placed 
on  the  land  of  another,  the  railroad  company  cannot  be  said  to  have 
intended  to  attach  the  railway  ties,  and  other  appliances,  to  tho 
freehold,  so  as  to  make  them  a  part  thereof.  (Miss.)  Illinois  Cent. 
R.  R.  Co.  V.  Hoskins,  612. 

FORCIBLE  ENTRY  AND  DETAINEE. 

FORCIBLE  ENTRY.— One  who  enters  upon  the  possession  of 
another  against  his  will  is  guilty  of  a  forcible  entry,  if  the  statute 
of  the  state  defines  a  forcible  entry  to  be  one  made  by  force,  in- 
timidation, fraud,  or  stealth.     (Miss.)     Seals  v.  Williams,  601. 

FORECLOSURE. 

See  Mortgages. 

POREIGN  STATUTES. 
See  Eyideuce,  2. 

FORGERY. 

Bee  Cancellation;  Bills  and  Notei. 
Forged  Initmments,  jurisdiction  of  equity  to  cancel,  273-27fiw 

FORMER  JEOPARDY. 

Bee  Criminal  Law;  Jeopardy. 

FRAUDULENT  CONVEYANCES. 

1.  PREFERENCES— Right  of  a  Creditor  to  Make.— Though  the 
law  looks  with  favor  upon  the  equitable  distribution  of  the  assets 
of  an  insolvent  among  his  creditors,  it  gives  him  the  right  to  prefer 
one  creditor  to  others.     (111.)     Friedman  v.  Lesher,  255. 

2.  CONVEYANCE,  Voluntary— Effect  of.— The  title  of  a  gTante<» 
in  a  voluntary  conveyance  is  good  against  the  grantor  and  the  whole 


Index.  973 

world,  subject  to  the  equity  of  his  creditors  to  have  the  property,  If 
necessary,  applied  to  the  payment  of  their  judgment  against  him. 
(S.  C.)     Steinmeyer  v.  Steinmeyer,  809. 

3.  THE  ONLY  CONSEQUENCE  of  a  Voluntary  Conveyance  of 
Property  by  a  Debtor  is  to  render  it  invalid  as  to  his  existing  cred- 
itors, but  though,  as  between  him  and  them,  it  may  be  regarded  at 
still  his,  he  retains  in  it,  as  against  them,  the  same  rights  as  if  he 
had  not  attempted  to  convey  it.     (Miss.)     Dulion  v.  Harknesa,  563. 

FRAUDS,  STATUTE  OF. 

1.  STATUTE  OF  FBAUDS.— An  Agreement  to  Extend  the  Time 
to  Bedeem  from  a  judicial  sale  of  land,  when  acted  uj^on  by  the 
partiea,  is  not  within  the  statute  of  frauds.  (Ind.)  Turpie  t.  Lowe, 
310,  1 

2.  STATUTE  OF  FBAUDS.  —  Contracts  Within  the  Statute  are 
not  void,  but  merely  voidable.     (Ind.)     Turpie  t.  Lowe,  810. 

FUGITIVES  FBOM  JUSTICE. 
See    Extradition. 

FUTUBES. 
See  Constitutional  Law,  8;  Corporation!^  7. 

GABNISHMENT. 

1.  GABNISHMENT— Liability  for  Payment  of  Funds  on  Deposit 

If  a  garnishee  bank  by  answer  admits  the  possession  of  money  de- 
posited by  the  defendant  in  the  original  suit  which  it  pays  out  to 
the  garnishing  creditor  before  judgment  against  it  in  the  garnish- 
ment proceedings,  it  is  not  thereby  relieved  of  liability  for  such  fund 
to  the  original  defendant.  (Ala.)  Bessemer  Sav.  Bank  v.  Anderson, 
38. 

2.  GABNISHMENT— Defenses.— To  protect  a  garnishee  as  to  a 
fund  admitted  to  be  in  his  hands,  it  must  have  been  paid  on  a  judg- 
ment in  garnishment  rendered  against  him,  or  as  against  the  garnishor, 
the  fund  must  have  been  paid  over  with  his  consent.  (Ala.)  Besse- 
mer Sav.  Bank  v.  Anderson,  38. 

3.  GABNISHMENT  —  Conflicting  Claims.— If  a  garnishee  bank 
admits,  by  answer,  the  possession. of  money  deposited  by  the  defend- 
ant in  the  original  suit,  and  previously  thereto  it  has  notice  that 
ruch  money  is  claimed  by  a  third  person,  it  is  the  duty  of  sue)) 
garnishee,  in  making  answer,  to  make  known  that  it  has  been  notified 
of  such  claim,  and  if  it  fails  in  this,  and  pays  the  money  after  notice 
of  such  claim,  it  does  so  at  its  peril.  (Ala.)  Bessemer  Sav.  Bank  v. 
Anderson,  38. 

4.  GABNISHMENT  Cannot  be  Maintained  Against  a  Partnership 
for  a  debt  due  by  one  of  the  partners.  (Miss.)  Fewell  v.  American 
Surety  Co.,  625. 

5.  GABNISHMENT  —  What  Subject  to.— A  Joint  Debt— that  is, 
indebtedness  due  to  the  defendant  and  another  or  others — may  be 
j;:irnished.  This  rule  does  not  apply  to  debts  due  to  a  partnership 
of  which  the  defendant  was  a  member.  (Miss.)  Fewell  v.  American 
Surety  Co.,  625. 
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6.  ON  THE  GARNISHMENT  of  a  Joint  Debt  Due  to  the  Defend- 
ant and  Others,  the  courts  of  Mississippi,  under  the  code  of  that  state, 
may  take  measures  to  ascertain  and  make  certain  the  share  which  is 
due  to  him.     (Miss.)     Fewell  v.  American  Surety  Co.,  625. 

GUARDIAN   AND    WARD. 

GUARDIANSHIP.— There  Cannot  be  Two  Guardianships  of 
the  same  person  and  property  in  this  state  at  the  same  time.  (Ind.) 
Soules  V.  Robinson,  301, 

See  Insane  Persons. 

GIFTS. 

See  Husband  and  Wife. 

HABEAS  CORPUS. 

HABEAS  CORPUS— Extradition.— The  Action  of  a  (Jovemor 
in  issuing  a  warrant  of  extradition  may  be  reviewed  on  habeas  corpus. 
(N.  Y.)     People  v.  Hyatt,  706.. 

HIGHWAYS. 

HIGHWAYS.— A  Traveler  upon  a  Public  Highway  has  a  Right 
to  Assume  that  it  is  safe  for  ordinary  modes  of  travel.  (Wasn.; 
Beall  V.  City  of  Seattle,  892. 

HOMESTEAD. 

HOMESTEAD— Right  to  Claim  After  Decree  Setting  Aside 
Conveyance  and  Subjecting  Property  to  Creditors'  Claims.— A  debtor 
after  having  u  conveyance  of  his  property  set  aside  as  fraudulent, 
may  set  up  a  claim  to  its  exemption  from  sale  by  reason  of  his  iiav- 
ing  made  it  a  homestead  since  the  entry  of  the  decree.  (Miss.) 
Dulion  v.  Harkness,  563, 

See  Public  Lands. 

HOMICIDE. 

1.  MURDER  Committed  in  the  Chastisement  of  a  Child.— Though 

one  stands  in  loco  parentis  toward  a  child  who  dies  as  the  result  of 
injuries  inflicted  on  him  through  chastisement,  the  crime,  if  any.  is 
not  necessarily  manslaughter,  but  the  jury  may  return  a  verdict  of 
murder  if  warranted  by  the  evidence  in  drawing  the  inference  t;iat 
the  purpose  or  intent  was  to  take  life.     (S.  C.)     State  v.  Shaw,  817. 

2.  HOMICIDE  —  Evidence.— In  a  murder  case,  an  iaquiry  as  to 
whether  the  father  of  the  deceased  was  sober  on  the  occasion  oi  :i 
quarrel  between  him  and  the  accused,  some  days  before  the  kiliiug, 
and  whether,  immediately  thereafter  a  brother  of  the  deceased  can>.- 
with  a  gun  toward  defendant's  store,  involves  no  part  of  tlie  ;  ■; 
gestae,  and  is  therefore  inadmissilile.      (Ala.)      Ferguson  v.  State,  17. 

3.  MURDER  OF  AN  ADULTERER.— The  Law  Deems  the  Hus- 
band's Passions  excited  by  surprising  his  wife  in  the  act  of  adult'j;;' 
so  far  uncontrollable  that  if  he  kill  her  paramour  on  the  impulse  .'f 
the  moment,  and  no  actual  malice  is  disclosed,  none  should  b>>  ;:ij- 
puted,  and  while  the  husband  is  not  jusliliablo,  he  is  not  a  mur  Jerer. 
(Conn.)     State  v.  Yanz,  205. 
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4.     MUEDER  —  Killing    of    One    Erroneously    Believed    to    be  an 
Adulterer.  — If   a  husband    surprises    his    wife    and    a   man   in    such 
j.osition  and  circumstances  as  to  create  in  the  husband's  mind  a  rea- 
sonable belief  that  they  are  committing  an  act  of  adultery,  the  kill- 
ing by  him  of  such  man  is  not  made  less  justifiable  >)y  proof  that  no 
adultery  was  committed.     (Conn.)     State  v.  Yanz,  205. 
Homicide,    adultery,    belief    of    husband    that    act  of  is  committed, 
whether  reduces  offense  of  killing,  217. 
adultery,  killing  by  husband  because  of,  where  he  does  not  dis- 
cover parties  in  the  act,  but  waits  for  time  for  passion  to 
cool,  217. 
adultery,  killing  by  husband  of  wife  or  paramour,  when  consti- 
tutes   murder,    216,    217. 
adultery,   killing   by    husband,   surprising   wife   and   another    ap- 
parently, but  not  actually,  in  act  of,  215. 
adultery,  killing  by  husband  surprising  wife  and  another  in  act 

of,  214. 
adultery,  statutes  respecting  killing  by  husband  who  detects  his 

'    wife  in  the  act  of,  216. 
adultress,  evidence  admissible  on  the  trial  of  a  husband  for  kill- 
ing adultress  or  her  paramour,  219.. 
adultress,  killing  of  by  husband,  when  amounts  to  manslaughter 
and  when  to  murder,  218. 

HUSBAND  AND  WIFE; 

1.  HUSBAND  AND  WIFE— Provision  for  Wife.— A  note  in  favor 
of  a  married  woman,  secured  by  deed  of  trust,  without  expressly  re- 
serving an  interest  in  her  husband,  is  presumed  to  be  a  provision  for 
her,  and  he  is  not  deemed  to  have  a  resulting  trust  therein,  simply 
because  he  furnislied  the  money  for  wliich  the  note  was  given  in  pay- 
ment.    (Mo.)     Case   v.   Epenschied,   633. 

2.  HUSBAND  AND  WIFE— Gift— Resulting  Trust.— If  money  is 
deposited  in  bank  by  a  husband  in  the  name  of  his  wife,  and  land  is 
thereafter  purchased  therewith  and  conveyance  made  to  her,  it  be- 
comes her  separate  property,  with  no  resulting  trust  in  his  favor.  (N. 
C.)     Planner  v.  Butler,  773. 

3.  HUSBAND  AND  WIFE— Conveyance  for  the  Purpose  of  De- 
priving Her  of  Her  Share  in  His  Estate.— A  conveyance  of  real 
property  by  a  husband,  reserving  a  life  estate  to  the  grantor,  given 
in  consideration  of  care  bestowed  and  to  be  bestowed  on  jiim  as 
long  as  he  lives,  but  made  chiefly  for  the  purpose  of  depriving  her 
of  her  statutory  share  of  his  estate,  is  valid  and  enforceable  against 
her  after  his  death,  and  will  not  be  set  aside  in  equity.  (Muss.) 
Leonard  v.  Leonard,  426. 

4.  HUSBAND  AND  WIFE  —  Gift  Wliich  Cannot  be  Enforced 
Against  Her. — The  taking  of  iiion(>v  out  of  a  bank  by  a  husl.anl 
and  depositing  it  in  the  name  of  a  third  person  in  the  life  time  of 
the  former,  who  lived  for  several  years  and  drew  no  part  of  the 
money,  may  properly  be  regarded  as  illusory,  where  the  object  of 
the  husband  was  to  deprive  his  wife  of  her  statutory  rights  in  his 
estate.      (Mass.)      Leonard   v.  Leonard,  426. 

5.  CONFLICT  OF  LAWS  —  Liability  of  Married  Woman.— If  a 
married  woman  gives  a  promissory  note  in  tlie  state  of  her  residence, 
which  is  there  valid  and  enforceable  against  her,  it  may  be  enforced 
in  the  courts  of  another  state,  though  if  executed  there  it  would 
not  have  been  valid.      (La.)     Bacr  Brothers  v.  Terry,  394. 
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6.  CONTEACTS  with  Married  Women— Eesclssion.— A  person 
contracting  with  a  married  woman  is  not  entitled  to  relief  from  his 
contract,  on  the  ground  of  want  of  mutuality,  if  it  appears  certain 
that  undor  the  facts  he  will  not  be  exposed  to  loss  or  injustice  by 
it(=  enforcement,  and  it  is  impossible  to  place  the  parties  in  sub- 
stantially the  same  condition  that  they  were  before  the  contract 
was  made.     (Ky.)     Holmes  v.  Holmes,  342. 

7.  A  HUSBAND  is  Answerable  for  an  Assault  Committed  by  His 
Wife,  though  he  was  not  present,  and  her  act  was  without  his  knowl- 
edge or  consent.  The  common-law  rule  making  a  husband  liable  for 
the  torts  of  his  wife  has  not  been  changed  by  the  statutory  law  of 
California.     (Cal.)     Henley  v.  Wilson,  160. 

See  Vendor  and  Vendee,  3. 

Husband  and  Wife,  liability  of  husband  for  false  representations  of 

his  wife^  165. 
liability  of  husband  for  torts  of  wife,  reasons  for,  167,  168. 
liability  of  husband  for  torts  of  wife,  whether  abrogated  by  the 

married  women  statutes,  169,   170. 
slander  by  wife,  liability  of  husband  for,  167. 
torts  of  wife  based  on  her  contracts,  165. 
torts  of  wife  committed  in  the  absence  of  her  husband  are  not 

presumed  to  be  due  to  his  control,  167. 
torts  of  wife  committed  without  the  knowledge  of  her  husband, 

164,  167. 
torts  of  wife,  husband's  general  liability  for,  164. 
torts  of  wife,  joint  liability  for,  165. 
torts  of  wife,  reasons  for  holding  husband  answerable  for,  165, 

166. 
torts  of  wife,  presumption  that  they  were  due  to  her  husband,  166. 

INDORSEMENT. 
See  Bills  and  Notes. 

INFANTS. 

1.  INFANT'S  RIGHT  to  Disaffirm  a  Conveyance— Within  What 
Time  may  be  Exercised. — An  infant  who  makes  a  conveyance  has 
until  such  time  as  will  complete  the  bar  of  the  statute  of  limitations, 
after  the  removal  of  his  disability,  to  disaffirm  his  deed,  and  his 
silent  acquiescence  will  not  be  regarded  as  a  confirmation  of  tho 
sale,  unless  prolonged  for  the  period  required  to  make  the  statute  of 
limitations  a  bar,  or  under  circumstances  requiring  him  to  decide  and 
act  as  to  confirmation  or  disaffirmance.  (Miss.)  Shipp  v.  McKoe, 
616. 

2.  AN  INFANT  REMAINDERMAN  Conveying  His  Interest  in  Real 
Property  is  not  Required  to  Disaffirm  his  conveyance  during  the 
continuance  of  the  life  estate,  though  in  the  meantime  he  has  become 
an  adult,  but  may  disaffirm,  after  the  expiration  of  such  estate  at 
any  time  before  the  right  to  maintain  an  action  to  recover  the  prnp- 
ertv  has  been  barred  by  the  statute  of  limitations.  (Miss  )  Shipp 
T.  McKee,  616. 

3.  INFANTS.— The  Right  to  Disaffirmance  of  a  Conveyance  Made 
by  One  When  an  Infant  is  not  Lost  by  Mere  Inertness  or  Silence 
continuing  for  a  period  less  than  that  prescribed  by  the  statute  of 
limitations,   unless   accompanied   by   affirmative   acts  manifesting   an 
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intention  to  consent  to  the  conveyance.  (Miss.)  Shipp  v.  McKee, 
616. 

4.  INFANTS— Statute  of  Limitations  Against  Is  not  Brought  into 
Action  by  the  Neglect  of  Their  Guardian.— The  fact  that  the  life 
tenant  became  the  guardian  of  minor  reversioners  could  not  put  the 
statute  of  limitations  into  operation,  so  as  to  affect  their  riyht  of 
action  for  waste.  It  is  only  when  the  lepal  title  to  property  is  in  a 
guardian  that  the  statute  of  limitations  begins  to  run.  (Miss.) 
Learned  v.  Ogaen,  621. 

See  Parent  and  Child. 

INJUNCTIONS. 

1.  INJUNCTION  Is  Proper  Bemedy  to  prevent  the  breach  of  a 
contract  between  merchants  to  close  their  places  of  l)iiHines.s  at  a 
certain  hour  each  day  for  a  limited  period  of  time.  (Ky.)  Stovall 
V.   McCutchen,   373. 

2.  INJUNCTION  Is  a  Proper  Bemedy  to  prevent  a  multiplicity  of 
actions,  or  to  prevent  a  repeated  and  recurring  cause  of  action.  (Ky.) 
Stovall  v.   McCutchen,   373. 

3.  INJUNCTIONS— Attorneys'  Pees  as  Damages.— Attorneys' 
fees  incurred  in  obtaining  the  dissolution  of  an  injunction  may 
be  recovered  as  damages  in  an  action  on  the  injunction  bond, 
and  the  measure  of  such  fees  recoverable  is  the  fair  and  reasonable 
value  of  the  services  rendered.  (Ala.)  Jesse  French  Piano  etc.  Co. 
etc,  Co.  v.  Porter,  31. 

4.  INJUNCTIONS— Dissolution— Attorneys'  Fees  on  Appeal  as 
Damages. — If  a  temporary  injunction  is  dissolved,  and  an  appeal 
taken,  attorneys'  fees  incurred  in  successfully  resisting  the  effort  to 
have  the  decree  of  dissolution  set  aside  are  recoverable  as  damage? 
iu  an  action  on  the  injunction  bond.  (Ala.)  Jesse  French  Piano 
Co.  V.  Porter,  31. 

5.  INJUNCTIONS— Dissolution— Damages— Accrual  of  Eight  of 
Action. — An  action  for  damages  may  be  maintained  upon  an  injunc- 
tion bond  immediately  upon  the  rendition  of  an  interlocutory  decree 
dissolving  the  preliminary  injunction,  without  waiting  for  a  final 
hearing  of  the  cause  in  which  the  writ  issued.  ('Ala.)  Jesse  French 
Piano  etc.  Co.  v.  Porter,  31. 

See    Divorce. 

ILLEGITIMATES. 

See  Bastards. 

INSANE  PERSONS. 

1.  LUNACY  INQUISITION— Presence   of   Subject   of  Inquiry.— 

Though  the  record  of  a  cause,  in  which  a  person  is  adjiulged  in- 
sane, and  a  guardian  appointed,  is  silent  as  to  his  appearance  or 
presence  in  court,  or  as  to  notice  given  him,  it  will  be  presumed, 
as  against  collateral  attack,  that  the  court  acquired  jurisdiction. 
(Ind.)     Soules  v.  Robinson,  301. 

2.  LUNACY  INQUISITION.— A  Judgment  Pronouncing  a  person 
insane,  and  under  guardianshijx  if  not  void,  fixes  the  st:itus  of  such 
person,  while  it  stands  unre\ok('l,  and  a  judgment  of  another  court 
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in    a    different    county    as   to    such    person's    sanity    is    void.     (Ind.) 
Soules  V.  Robinson,  301. 

3.  THE  DEED  of  an  Insane  Person  not  under  guardianship  is 
merely  voidable,  and  vests  title  until  disaflirnied  by  the  grantor  ou 
becoming  sane  or  by  his  heirs.      (Ind.)     Downham  v.  Holloway,  330. 

4.  DEED  OF  INSANE  PERSON.— The  Statute  of  Limitations 
does  not  run  from  the  date  of  the  execution  of  a  deed  by  an  in- 
sane person  so  as  to  bar  an  action,  on  her  death,  by  her  heirs  against 
the  grantor  for  partition  and  to  quiet  title.  (Ind.)  Downham  v. 
Holloway,  330. 

5.  AN  INSANE  GRANTOR  Cannot  Affirm  or  Disaffirm  his  deed 
BO  long  as  he  remains  of  unsound  mind.  (Ind.)  Downham  v.  Hol- 
loway, 330. 

INSTRUCTIONS. 

See  Trial. 

INSURANCE. 

1.  INSURANCE— Construction  of  Policy.— A  Clause  Relating  to 
a  Change  in  the  Condition  of  the  Title  of  the  property  insured  relate? 
to  a  change  taking  pFace  after  the  issuing  of  the  policy.  (S.  C.) 
Steinmeyer  v.  Steinmeyer,  809. 

2.  INSURANCE  if  Grantee  Holding  a  Voluntary  Conveyance.— 
The  condition  in  a  policy  of  insurance,  that  if  the  insured  has'  nut  the 
conditional  and  sole  ownership  it  shall  be  void,  is  not  broken  by  the 
fact  that  he  holds  under  a  voluntary  conveyance  from  his  grantor 
which  the  latter 's  creditors  have  been  adjudged  to  have  the  riglit  to 
avoid  to  the  extent  of  selling  the  property  so  far  as  may  be  necessary 
to  discharge  their  obligations.  (S.  C.)  Steinmeyer  v.  Steinmeyer, 
809. 

3.  INSURANCE,  Proceeds  of— Creditors,  when  not  Entitled  to.— 
If  the  grantee  of  property  under  a  voluntary  conveyance  procures  in- 
surance thereon,  the  creditors  of  the  grantor,  though  adjudged  en- 
titled to  sell  it  for  the  satisfaction  of  their  judgments,  are  not,  on  its 
destruction  by  fire,  entitled  to  the  proceeds  of  the  insurance  so  ef- 
fected. Such  proceeds  must  be  deemed  the  property  of  the  person  in- 
sured.    (S.  C.)     Steinmeyer  v.  Steinmeyer,  809. 

4.  INSURANCE.— Parol  Contract  to  Renew  a  policy  of 
insurance  made  before  the  expiration  of  the  old  policy  is  valiii, 
though  nothing  is  said  or  done  about  the  premium,  if  the  par- 
ties have  dealt  together  for  years  and  know  the  rate  of  premium 
and  the  insurance  agent  has  habitually  given  credit  for  the  pro 
mium  and  has  collected  it  on  demand.  (Ky.)  Baldwin  v.  Phoenix 
Ins.  Co.,  362. 

5.  CONFLICT  OF  LAWS.— Whether  an  assignment  of  policies  of 
life  insurance  from  a  husband  to  his  wife  passes  the  whole  interest 
in  it  depends  on  the  law  of  the  state  of  their  domicile,  and  if  this 
is  Massachusetts,  the  effect  is  the  same  as  if  the  assignment  wcr-^ 
made  to  her  by  a  third  person,  to  whom  the  husband  had  previousl;' 
assigned    the    policy.      (Conn.)      Colburn's   Appeal,    231. 

6.  LIFE  INSURANCE— Assignment  of  Policy.— The  Acceptance 
of  an  assignment  of  a  policy  of  life  insurance  is  sufficiently  implie  1 
from  the  failure  of  the  assignee  to  dissent.  (Conn.)  Colburn's  Ap- 
peal, 231. 

7.  LIFE  INSURANCE— Assignment  of  Policy— Presumption  of 
Consideration. —  Where   an   assigumeut   of   a  policy   of   life   insurauco 
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purports  to  be  for  a  valuable  consideration,  it  will  be  prcsuinpl  that 
a  suflicient  consideration  existed.     (Conn.)     (Joiburn's  Appeal,  231. 

8.  INSUEANCE,  LIFE.— An  assignment  of  a  policy  of  life  in- 
surance need  not  be  in  writing,  nor  need  the  policy  be  deliverecL 
(Conn.)     Colburn's  Appeal,  231, 

9.  BENEFICIAL  ASSOCIATIONS.— The  interest  of  the  ben- 
eficiary of  a  certificate  in  a  fraternal  boncfit'ial  association  is  not 
a  vested   interest.      (111.)      Middokc  v.  Balder,   284. 

10.  BENEFICIAL  ASSOCIATIONS— Effect  of  a  Member  and  the 
Beneficiary  Dying  in  a  Common  Disaster,  or  at  the  Same  Time. — 
If  a  certificate  of  a  beneficial  association  jirovidos  that  the  amount 
designated  therein  shall  be  paid  to  the  beneficiary  in  the  event  of 
her  dying  before  the  member,  otherwise  to  his  heirs,  and  the  mem- 
ber and  the  beneficiary  perish  in  a  common  disaster,  the  effect  is 
the  same  as  if  there  was  proof  that  she  died  first,  and  the  heirs  at 
law  of  the  member  are  entitled  to  recover  the  amount  provided  to 
be  paid  by  the  certificate.     (HI.)     Middeke  v.  Balder,  284. 

11.  LIFE  INSUEANCE— Self-destruction.— It  is  an  implied  condi- 
tion of  a  policy  of  life  insuranco  that  the  insured  will  not  ]uirposely, 
when  in  sound  mind  take  his  own  life.  (N.  Y.)  ^\■cber  v.  Supreme 
Tent  etc.,  753. 

12.  BENEFIT  SOCIETY— Retrospective  By-law— Suicide.— If  a 
benefit  society  has  iusurod  a  member  agaiust  uniuteutioual  self-de- 
struction after  one  year,  it  cannot,  by  a  subsequent  amendment  of 
its  by-laws,  provide  that  self-destruction,  while  insane,  witliin  five 
years  from  the  date  of  the  policy  shall  render  the  policv  void.  (N. 
Y.)     Weber  v.   Supreme   Tent,   etc.,   753. 

13.  INSURANCE— Interest  of  Beneficiary.— There  is  no  difference 
between  an  accident  and  an  ordinary  life  insurance  policy,  as  to  the 
interest  wliich  the  beneficiary  takes  therein.  (Mo.)  United  .States 
Casualty  Co.   v.   Kacer,  641. 

14.  INSURANCE  —  Interest  of  Beneficiary  —  Distribution.— The 
statute  of  tlesceuts  and  distributions  has  no  ajiplication  to  a  policy 
of  life  insurance  as  affecting  the  interest  of  the  beneficiary  therein,  in 
ease  of  dispute  as  to  the  survivorship  of  the  insured,  and  the  btMie- 
ficiary  named  in  the  policy.  (Mo.)  United  States  Casualty  Co.  v. 
Kacer,  641. 

15.  INSURANCE— Interest  of  Beneficiary— Change  of.— Tlie  bene- 
ficiary in  a  jiolicy  of  life  insurance  has  ab  initio  a  vested  intere-st  in 
the  policy  and  in  the  money  which  is  to  become  due  under  it,  which 
neither  the  assured  nor  the  company  can  impair  or  take  away  by  any 
act  or  deed,  witliout  his  consent.  (Mo.)  United  States  Casualtv  C". 
V,  Kacer,  641. 

16.  INSURANCE— Interest  of  Beneficiary— Survivorship.  — If  a 
life  insurance  ])olicy  names  a  certain  person  as  beneficiary,  it  lie  sur- 
vives the  insured,  otherwise  the  fund  to  go  to  tiie  hitter's  legal 
representatives,  the  named  beneficiary  takes  a  vested  interest  in  the 
policy  and  fund,  subject  only  to  be  devested  by  his  death  prior  to 
tliat  of  the  assured.  The  latter 's  representatives  tiike  only  a  eon- 
tingent  interest,  to  take  effect  in  case  of  the  death  of  the  named 
beneficiary,  before  the  death  of  the  assured.  In  case  of  disjiute  a.s  to 
whether  the  assured  or  the  named  beneficiary  died  first,  the  burden 
of  proof  is  on  the  legal  representatives  of  the  assured  to  show  that 
he  survived  such  beneficiary,  and,  fniling  in  this,  the  fund  must  be 
paid  to  such  beneficiaries'  legal  representatives,  (Mo.)  United 
States  Casualty  Co.  v.  Kacer,  641. 
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17.  INSURANCE— When  not  Impressed  with  a  Trust.— An  in- 
surance indemnifying  one  for  his  liability  to  persona  who  might 
be  injured  through  his  negligence  is  not,  on  the  occurrence  of  such 
an  injury,  impressed  with  a  trust  in  favor  of  the  person  injured. 
The  insurer  is  therefore  at  liberty  to  settle  with  and  pay  to  the 
insured  such  sum  as  they  may  in  good  faith  agree  upon,  and  such 
payment  being  made,  the  person  injured  has  no  recourse  against 
the  insurer.     (Mass.)     Bain  v.  Atkins,  411. 

18.  EVIDENCE  IMMATERIAL— Reversal  for  Admission  of.— In 
an  action  to  recover  for  personal  injuries  claimed  to  be  due  to  the 
negligence  of  the  defendant,  it  is  error,  entitling  him  to  reversal,  to 
admit,  agaiust  his  objection,  testimony  showing  that  in  case  of  a  re- 
n.very.  he  is  indemnified  from  loss  by  a  policy  in  a  casualty  insurance 
company.     (Miss.)     Herrin,  Lambert  &  Co.  v.  Daly,  605. 

19.  INSURANCE— Indemnity— Bankruptcy.— If  a  policy  of  insur- 
ance against  loss  sustained  by  an  employer  through  accident  to  his 
employee  provides  that  "no  action  shall  lie  against  the  insurance  com- 
]>any  as  respects  any  loss  under  this  policy,  unless  it  shall  be  brought 
by  the  assured  himself  to  reimburse  him  for  loss  actually  sustained 
and  paid  by  him  in  satisfaction  of  a  judgment  after  a  trial  of  the 
issue,"  the  insurance  company  is  liable  only  for  the  amount  paid  by 
the  employer  on  such  judgment,  and  if  his  property  is  transferred  to 
a  trustee  in  bankruptcy,  the  insurer's  liability  is  determined  by  ascer- 
taining what  percentage  the  assets  of  the  bankrupt,  outside  of  the 
policy,  will  pay  on  the  debts  proved  against  his  estate,  outside  of 
the  judgment,  and  the  insurer's  liability  is  the  same  percentage  of 
such  judgment.     (N.  J.  Eq.)     Travelers'  Ins.  Co.  v.  Moses,  663. 

INSURANCE  COMMISSIONER, 
See  Mandamus. 


INTEREST. 

INTEREST  ftom  the  Commencement  of  an  Action  to  the  Re- 
covery of  Judgment  Cannot  be  Allowed  in  an  aciion  to  recover 
moneys  paid  to  purchase  stocks  on  a  margin.     (CaL)     Parker  y.  Otis, 

56. 

See  Officers,  7. 

Jeopardy,  double  for  the  same  offense  is  not  permitted,  94. 

double,   maxims   relating   to,   93. 

double,  provisions  of  the  constitution  of  the  United  States  relat- 
ing to  do  not  ap]»ly  to  the  states,  93. 

former  acquittal  of  one  of  several,  on  a  joint  indictment,  when 
prevejits   subsequent   prosecution   against   any   of  them,  95. 

former,   classification    of   the   law    relating   to,    94, 

former,  contempt,  proceedings  for,  do  not  amount  to,  103. 

former,  identity  of  defendants,  necessary  to  support  th«  r4©a  of 
94.  ■  ' 

former,  identity  of,  offenses,  adultery,  bigamy,  seduction,  etc- 
146. 

former,  identity  of  offenses,  adultery  and  lewd  cohabitation,  146. 

former,  identity  of  offenses,  arson  and  murder  resulting  from 
arson,    145. 

former,  identity  of  offenses,  assault  and  battery,  140    141. 

former,  identity  of  ofTeiises,  assault  and  batter/,  and  other  ag- 
gravated   assaults,    138. 
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Jeopardy,  former,  identity  of  offenses,  assault   and   carrying  or  ex- 
hibiting  a   deadly  weapon,    143. 
former,  identity  of  offenses,  assault  and  homicide,  139,  140. 
former,  identity  of  offenses,  assault  and   homicide,  where  death 

follows  the  prosecution  for  the  assault,  140. 
former,   identity  of  offenses,   assault  and  robbery,  141. 
former,  identity  of  offenses,  assaults  and  breaches  of  the  peace^ 

143. 
former,    identity   of    offenses,    batteriea   and    affrays,    142. 
former,  identity  of  offenses,  batteries  and)  riots,  142. 
former,  identity  of  offenses,   burden  of  proving,   126. 
former,  identity  of  offenses,  burglary  and  larceny,  151,  152. 
former,  identity  of  offenses,  burglary  and  other  crimes  committed 

with  the  breaking  and  entering  of  buildings,  153,  165. 
former,  identity  of  offenses,  cannot  exist  when  the  facts  alleged 
in  one  indictment  would  not  support  a  conviction  under  an- 
other,   123,    124. 
former,  identity  of  offenses,  consisting  of  simple  and  of   aggra- 
vated assaults,  138. 
former   identity  of  offenses   depends  on  the  facts  alleged,  and  not 

on  the  evidence  offered,  107,  108. 
former,  identity  of  offenses,  different  degrees  of  arson,  149. 
former,  identity  of  offenses,  different  degrees  of  larceny,  149. 
former,    identity    of    offenses,    different    forgeries,    149. 
former,  identity  of  offenses,  embezzlement  and  obtaining  money 

under    false    pretenses,    154. 
former,  identity  of  offenses,  forging  and  uttering  forged   instru- 
ments, 148. 
former,   identity   of   offenses,    gambling   and    keeping   a    gaming- 
house,  158. 
former,  identity  of  offenses,  illegal  sale  of  liquors  and  maintain- 
ing liquor   nuisance,   158. 
former,  identity  of  offenses,  in  what  consists,  104,  105. 
former,  identity  of  offenses    is  a  question  of  fact,  128. 
former,  identity  of  offenses,  larceny  and  embezzlement,  152. 
former,    identity    of    offenses,   larceny    and    obtaining   money   by 

false   pretenses,    150. 
former,  identity  of  offenses,  larceny  and  receiving  stolen  goods, 

150. 
former,  identity  of  offenses,  larceny  and  robbery,  150. 
former,   identity   of   offenses,   larceny   and   various   statutory   of- 
fenses,   153. 
former,  identity  of  offenses,  maiming  and  stabbing,  142. 
former,     identity    of    offienses,    murder     and    involuntary     man- 
slaughter,  145. 
former,  identity  of  offenses,  murder  and  manslaughter,   144. 
former,    identity    of    offenses,    murdering    an    unborn    child,    and 

attempting  to  produce  a  miscarriage,  145. 
former,   identity   of   offenses,   rape   and   fornication,   or   adultery, 

146. 
former,  identity  of  offenses,  rape  and  incest,  145. 
former,  identity  of  offenses,  several  illegal  sales  of  intoxicating 

liquors,   154. 
former,   identity   of   offenses,   several   offenses,   consisting   of   one 
'         illegal  sale,  155,  156. 

former,  identity  of  offenses,  tests  to  determine,   105-107. 
former,    identity    of    offenses,    uttering    forged    instruments    and 
false  pretenses,  148,  149. 
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Jeopardy,  former  identity  of  offenses,  when  established,  prima  facie, 
1£9. 

former,  identity  of  ofTenscs,  when  one  prosecution  is  for  being 
a   principal,   and   the  other   for   being  an   accessary,   132. 

former,  identity  of  offenses,  where  a  period  of  time  is  common 
to  both   charges,   135,   136. 

former,  identity  of  offense.s,  when  one  prosecution  is  for  con- 
spiracy, and  the  other  for  a  completed  crime,  133. 

former,  identity  of  offenses,  where  no  period  of  time  is  com- 
mon to  both  charges,  135,  136. 

former,  identity  of  offenses  when  one  prosecution  is  for  com- 
mitting, and  the  other  for  attempting  to  commit  a  crime,  133. 

former,  identity  of  offenses,  where  the  same  assault  is  alleged, 
but  witn  different  intent,  139. 

former,  identity  of  offenses,  where  the  second  offense  charged 
is  but  a  continuation  of  one  for  which  there  has  been  a 
previous  conviction,  137. 

former,  identity  of  offenses,  where  two  prosecutions  are  for  sev- 
eral acts  done  in  pursuance  of  a  single  conspiracy,  134. 

former,  identity  of  offenses,  where  two  or  more  charges  are 
founded   on  the  same  transaction,   108,   126. 

former,  identity  of  the  sovereignty,  and  the  law  violated,  9'5,  96. 

former,   larceny,    consisting   of   several    different   takings,    119. 

former,  larceny  of  separate  articles,  which  are  subject  to  different 
statutes,  118. 

former,  misdemeanor,  prosecution  for,  whether  bars  subsequent 
prosecution  for  felony,  112,  114. 

former,  offenses  which  are  not  within  the  law  of,  104. 

former,  prior  acquittal  of  codefendant  does  not  present  a  case  of, 
95. 

former,  variances,  when  prevent  the  application  of  the  rule  of, 
114-116. 

former,  splitting  of  the  same  offense  into  separate  charges,  117, 
118. 

former,  where  a  criminal  libel  makes  several  distinct  charges. 
123. 

former,  where  larceny  consists  of  the  taking  of  several  articles  at 
the  same  time,  17. 

former,  where  larceny  consists  of  the  taking  of  several  articles 
belonging  to  different  persons,  118. 

former,  where  several  assaults  are  made  upon,  or  several  shots 
fired  into  the  same  person,  121. 

former,  where  the  court  trying  the  first  case  had  not  jurisdiction 
of  the  offense  charged  in  the  second,  112,  113. 

former,  where  the  act  constitutes  an  assault  on  two  or  more  per- 
sons, 120. 

former,  where  the  offense  consists  of  having  possession  of  or 
uttering  forged  instruments,  121,  122. 

former,  where  the  prosecution  has  been  for  part  of  the  same 
transaction,  108. 

former,   wliere   the   prosecution    was   in    another   country,    99. 

former,  where  the  same  act  constitutes  an  offense  acainst  civil 
and  military  laws,  98. 

former,  where  the  same  act  constitutes  an  offense  against  the 
laws  of  the  state,  and  of  the  United  States,  96. 

former,  where  tlio  same  act  constitutes  an  offense  against  the 
laws  of  the  state,  and  the  ordinances  of  a  municipality,  100, 
101. 
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Jeopardy,  former  where  the  same  art  constitutes  an  offense  against 
the  laws  of  different  states,  98. 

former,  where  the  same  act  constitutes  an  offense  against  the 
laws  of  the  territory  and  the  United  States,  96,  97. 

former,  where  the  same  act  constitutes  several  crimes,   117. 

former,  where  the  second  prosecution  is  for  a  greater  offense, 
109,   111. 

former,  where  the  second  prosecution  is  for  a  lessor  offense.  111. 

former,  where  the  second  prosecution  is  for  a  misdemeanor  in- 
volved in  the  former  charge,  110,   111. 

former,  where  there  is  a  variance  between  (he  facts  proved  on 
the  second  trial,  and  those  alleged  in  the  first  prosecution, 
114,  115. 

JOINT  TORT-FEASOES. 

See  Torta. 

JUDGES. 

1.  JUDGE— Waiver   of   Disqualification    of.— An    objection   to  a 

judge  on  the  ground  that  he  is  related  to  one  of  the  i)arties  may  he 
waived,  and  is  waived  if  known  to  a  litigant  and  not  made  by  him 
until  after  the  cause  has  been  heard  and  judgment  orally  pronounced. 
(S.    C.)     Ex    parte    Hilton,    800. 

2.  PEACTICE.— The  Objection  that  the  Judge  Pro  Tempore  who 
tried  the  case  was  not  sworn  cannot  be  urged  on  appeal  when  not 
seasonably  raised  in  the  trial  court.  (Wash.)  First  Nat.  Bank  etc. 
V.  Parker,  828. 

JUDGMENTS, 

1.  JUDGMENT  in  Another  State— Right  to  Impeach  Considera- 
tion of. — A  contract  deemed  by  our  civil  and  criminal  laws  immoral, 
and  which  the  courts  of  this  state  are  prohibited  from  enforcing,  is 
not  sanctified  and  purged  of  its  illegality  by  a  judgment  rendered 
thereon  in  another  state  against  a  citizen  of  this  state  sued  and 
served  with  process  on  being  found  temporarily  in  the  jurisdiction  of 
the  court,  so  that  in  a  suit  here  on  such  judgment  the  illegal  character 
of  the  cause  cannot  be  inquired  into.  (Miss.)  Lum  v.  Fauntlerov, 
620. 

2.  A  JUDGMENT  of  a  Circuit  Court  of  the  United  States  for  Cal- 
ifornia stands  in  respect  to  its  proof  and  also  to  its  essential  nature, 
on  the  same  footing  as  if  it  had  been  rendered  by  another  court 
in   this  state.      (Conn.)      Barber   v.   International   Co.,   246. 

3.  JURISDICTION— Recitals  in  Judgment  Record.- The  doctrine 
of  the  absolute  verity  of  the  ju<l<rinent  record  cannot  apply  when  the 
want  of  juris<lietion  of  the  court  is'  the  very  question  in  issue,  and  this 
is  true,  although  the  plaintiff,  in  liis  petition,  couj^les  a  count  to  iiave 
the  judgment  annulled  with  another  count  in  ejectment  praying'  fi^r 
the  possession  of  tlie  laml  sold  under  the  void  judguient.  (Mo.) 
Mullins   V.    Reiger,   G.'jI. 

4.  JUDGMENTS— Jurisdiction— Recitals  in  Record.  — An  erroneous 
pdjudication  of  a  fact  by  a  court  of  genera]  jurisdiction  iff  conclu- 
sively true,  but  a  false  recital  in  the  judgment  of  a  jurisdictional 
fact  is  not  conclusive,  and  may  be  contradicted.  (Mo.)  Mullins  v. 
Rieger,  6.51. 

5.  JUDGMENTS— Presumption— Impeachment  of  Jurisdiction.— 
The  general  presumption  in  favor  of  the  judgment  of  a  court  of  general 
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jiirif^diction  does  not  avail  as  an  absolute  conclusion  againrt  a  partv 
offering,  in  an  independent  proceeding,  to  show  facts  and  circum- 
stances, which  go  to  the  impeachmnt  of  the  court's  assumed  and  pre- 
sumed jurisdiction  in  the  particular  case  assailed,  either  by  the  court 
roll  itself,  or  by  facts  aliunde  the  roll.  (Mo.)  Mullins  v.  Eieger, 
651. 

6.  JUDGMENT— Merger  of  in  Judgment.— If  a  judgment  creditor 
brings  an  action  on  his  judgment  constituting  a  lien  on  the  debtor's 
homestead,  and  obtains  a  new  judgment,  the  first  judgment  is  not 
merged  in  the  second  so  as  to  destroy  the  priority  of  the  first.  (N. 
C.)     Springs  v.  Pharr,  775. 

7.  JUDGMENT  FOE  MONEY— Wliat  is  not.— An  order  of  court, 
in  a  cause  in  which  a  receiver  has  been  appointed  reciting  due  pros- 
ecution of  his  claim  and  its  nature  and  amount,  and  that  such  amount 
less  certain  offsets  is  a  valid  claim  against  the  defendant,  is  not 
a  judgment  for  money  and  does  not  merge  or  change  the  character 
of  the  claim  to  be  allowed.  (Conn.)  Barber  v.  International  Co.^ 
246. 

8.  A  JUDGMENT  is  not  Presumed  to  have  been  paid  until  after 
twenty  years.     (Conn.)     Barber  v.  International  Co.,  246. 

9.  THE  STATUTE  of  Limitations  of  Connecticut  does  not  Eun 
Against  a  Judgment  of  a  court  of  that  state  or  of  the  United  States. 
(Conn.)     Barber  v.  International  Co.,  246. 

10.  RES  JUDICATA— Judgment,  When  not  Final  so  as  to  Support 
Plea  of. — A  judgment  of  the  appellate  court  reversing  a  cause  and 
remanding  it  without  directions  is  not  final  so  as  to  support  the  plea 
of  res  judicata.      (111.)     Friedman  v.  Lesher,  255. 

11.  RES  JUDICATA.— A  judgment  in  favor  of  a  wife  in  an  ac- 
tion against  her  for  the  purchase  price  of  mules  purcliased  by  her  for 
the  benefit  of  her  separate  estate  situate  in  Louisiana,  does  not  bar 
a  recovery  against  her  in  a  subsequent  action  upon  a  promissory  note 
executed  by  her  in  another  state,  of  which  she  was  then  a  resident, 
in  consideration  of  the  sale  to  her  of  the  same  mules,  and  which  note 
was  valid  and  enforceable  against  her  where  executed.  (La.)  Baer 
Bros.  V.  Terry,  394, 

See   Appearance;    Interest. 

Judgment,  against  one  tort-feasor,  when  releases  the  others,  885,  886. 
merger  of  in  a  judgment  on  a  forthcoming  or  delivery  bond,  779. 
merger  of  judgment  of  the  lower  court,  and  the  judgment  of  the 

appellate  court,   779. 
merger  of  one  in  another,  778. 

merger  of  one  in  another  decisions  denying,  780. 
merger  of  one  in  another,  effect  of,  778,  779. 

JUDICIAL    NOTICE. 

See  Evidence,  1. 

JUDICIAL  SALES. 

1.  JUDICIAL  SALE,  Redemption  From— Limitations.— A  pro- 
ceeding in  equity  to  redeem  lands  held  by  the  defendant  under  a 
sheriff's  deed,  absolute  on  its  face,  but  alleged  to  be  a  mortgage,  i» 
governed  by  the  limitation  of  fifteen  years.  (Ind.)  Turpie  v.  Lowe, 
310. 

2.  JUDICIAL  SALE— Extension  cf  Time  for  Redemption.— Tiie 
Btatutury    time    within    which    lands    sold    on    execution    may    be    re- 
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deemed  may  be  extended  by  contract  without  otherwise  affect injj 
the  rights  of  the  holder  of  the  certificate  of  purchase.  (Ind.)  Tur- 
pie  V.  Lowe,  310. 

3.  JUDICIAL  SALE— Effect  of  Extending  Time  of  Redemption.— 

The  mere  extension  by  agreement  of  the  time  in  which  to  redeem 
from  a  judicial  sale  does  not  convert  the  claim  of  the  purchaser  into 
a  security  which  must  be  enforced  by  a  new  action,  but  his  rela- 
tion to  the  property  remains  that  of  a  successful  bidder  at  the  sale, 
(Ind.)     Turpie  v.  Lowe,  310. 

4.  JUDICIAL  SALE.— If  the  Period  of  Redemption  from  a  juili- 
cJal  sale  is  created  or  extended  by  contract,  the  redemptioner  must 
exercise  his  right  within  that  time,  or  within  a  reasonable  time  if 
the  time  is  not  fixed  and  certain.     (Ind.)     Turpie  v.  Lowe,  310. 

5.  JUDICIAL  SALES— Unreleased  Mortgage.— Although  a  mort- 
gage has  not  been  released  of  record  at  the  time  of  a  judicial  sale 
of  the  land,  this  is  no  valid  objection  to  the  title,  if  such  mortgage 
has  been  in  fact  paid  and  is  not  a  subsisting  lien  upon  the  property. 
(Ky.)     Napper  v.  Mutual  Life  Ins.  Co.,  340. 

6.  JUDICIAL  SALES— Resale— Liability  for  Deficit.— If  a  pur- 
chaser at  judicial  sale  refuses  to  execute  a  bond  for  the  purchase 
price,  the  property  may  be  resold  and  judgment  rendered  against 
him  for  the  difference  between  his  bid  and  the  diminished  amount 
of  the  price  obtained  on  the  resale.  (Ky.)  Napper  v.  Mutual  Life 
Ins.   Co.,  340. 

Se«  Executors  and  Administrators. 

JURISDICTION. 

See  Appearance;  Judgments;  States. 

JURY. 

JURY  TRIAL.— When  a  Juror  Becomes  so  111  During  the  Trial 
of  a  Civil  Case  that  he  is  unable  to  attend,  the  court  may  cause 
additional  jurors  to  be  summoned,  and  require  one  of  them  to  be 
selected  to  take  the  place  of  the  juror  disabled,  and  then  order  the 
trial  to  proceed  de  novo.     (La.)'    Lindsey  v.  Tioga  Lumber  Co.,  384. 

See  Trial. 

Landlord  and  Tenant,  adjacent  premises,  liability  of  landlord  to  own- 
ers and   occupants  of,  533-535. 

awnings,  liability  of  landlord  to  third  persons  for  defects  in,  536 

barns  and  stables,  liability  of  landlord  to  owners  of  adjacent 
premises  for  condition  of,  534. 

caveat  emptor,  exceptions  to  rule  of,  515. 

caveat  emptor,   rule   of,  when  applies  between,  509,  510. 

caveat  emptor,  rule  of,  when  applies  to  third  persons,  510. 

cesspools  and  privy  vaults,  liability  of  landlords  to  owners  of 
adjacent  premises  for  the  condition   of,  533,  534. 

covenant  of  lessee  to  repair,  whether  relieves  landlord  from  lia- 
bility to  third  persons,  516,  517. 

covenant  to  repair,  liability  to  third  persons,  when  created  br 
504-507.  •^' 

elevators  and  other  machinery,  liability  of  landlord  to  third  per- 
sons for  negligence  in  the  operation  of,  523. 

falling  walls  and  chimneys,  liability  of  landlord  to  third  persons 
for  injuries  received  from,  537. 
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Landlord   and   Tenant,   hallf?   and  stairways,  liability  of   the  former 

for    not    keeping  jnoperly    li^jlited,    aiiii. 
highways  and  public  streets,  liability  of  landlord  to  persons  in- 
jured upon,  536. 
ice  and  snow,  liability  of  landlord  to  third  persons  injured  by  the 

falling  of  from  the  roof,  538-541. 
liability  of  the  former    for  the  negligence  of  the  latter,  502. 
liability  of  the  former  for  the  torts  or  criminal  acts  of  the  latter, 

S02. 
liability   of  the  former  to  licensees  of  the  tenant  while   on   the 

premises,   509. 
liability  of  the  former  to  third  persons,  classification  of,  508,  509. 
liability  of  the  former  to  third  persons   for  concealed  defects,  512. 
liability  of  the  former  to  third  persons    for  defective   awnings, 

536. 
liability  of  the  former  to  third  persons  for   defects  adjacent  to 

streets  or   other   highways,   546. 
liability  of  the  former  to  third  persons    for  defects  existing  in 

the  premises  when  leased,  512,  513. 
liability  of  the  former  to  third  persons    for  defects  in  hoisting 

apparatus  or  other  machinery,  523, 
liability  of  the  former  to  third  persons   for  defects  in  sidewalks, 

when  the  property  is  leased  to  several  tenants,  544,  545. 
liability  of  the  former  to  third  persons    for  defects  in  stairways 

used  by  several  tenants,  521. 
liability  of  the  former  to  third  persons    for  failure  to  keep  stair- 
ways properly  lighted,  521. 
liability   of   the   former    to   third   persons    for   falling  walls   and 

chimneys,  537. 
liability  of  the  former  to  third  persons    for  improper  use  of  the 

premises  by  the  lessee,  519. 
liability  of  the  former  to  third  persons  for  injuries  received  from 

building  negligently,   516. 
liability  of  the  former  to  third  persons,  for  injuries  received  from 

machinery,  520. 
liability   of    the   former   to    third   persons,    for   injuries   received 

while  making  repairs,  508. 
liability  of  the  former  to  third  persons  for  not  exercising  care  in 

favor  of,  when  lawfully  on  the  premises,  422. 
liability   of   the  former   to   third   persons,    for   interference   with 

water   rights,  535. 
liability  of  the  former  to  third  persons    for  the  condition  of  the 

leased   premises,    503. 
liability  of  the  former  to  third  persons   for  the  negligence  of  the 

lessee,   5T9. 
liability  of  the  former  to  third  persons    for  nuisances  created  by 

the  lessee,  519,  524. 
liability  of  the   former   to  third   persons,   for   nuisances   cxistinir 

when    the    leasf   was    pxecuted,    526. 
liability  of  the  former  to  third  persons,  general  rule  applicable  to, 

526. 
liability  of  the   former  to   third   persons   injured   by   falling  into 

hole   or   excavation   beneath   the   sidewalk,   541*  542. 
liability  of   the  former  to  third   persons  injured   by  ice   on   side- 
walk, 540. 
liability  of  tlie  former  to  third  persons  injured  by  the  falling  of 

ioe  nr  snow   from   the  roof,  53*-n4n. 
liability    of    the    former    to    third    persons,    under   statutory    pro- 
visions, 546,  547. 
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Landlord  and  Tenant,  liability  of  the  former  to  third  persons,  when 
the  premises  are  to  be  used  by  the  public,  514,  5J5. 

liability  of  the  former  to  third  persons,  where  he  assents  to  or 
licenses   the   acts   causing   the   injury,   529. 

liability  of  the  former  to  third  persons,  where  he  has  covenanted 
to  make  repairs,  504-507. 

liability  of  the  former  to  third  persons,  where  he  retains  con- 
trol of  the  leased  premises,  520. 

liability  of  the  former  to  third  persons,  where  passageways  or 
other  parts  of  the  leased  premises  are  used  by  the  tenants  in 
common,  520-522. 

liability  of  the  former  to  third  persons,  where  the  premises  are 
used  for  noxious  purposes,  528. 

liability  of  the  former  to  third  persons,  where  the  premises  con- 
sist of  public  wharves  or  halls,  514. 

negligence  in  the  construction  of  Ijuildings,  liability  of  landlord 
to  third  persons  injured  by,  516-518. 

negligence  of  landlord,  covenant  by  lessee  to  make  repairs, 
whether   aflfects   liability    for,    516,    517. 

misuse  and  improper  use  of  the  premises,  liability  of  the  landlord 
for,  525. 

notice  to  landlord  of  defects  in  leased  premises,  when  necessary 
to  create  liability  in  favor  of  third  persons,  507,  523. 

notice  of  condition  of  leased  premises  is  inferable  if  the  exercise 
of   reasonable   diligence   must   have   discovered    it,   532,   533. 

nuisance  created  during  existence  of  lease,  liability  of  landlord 
under    renewed    lease,    530. 

possession  of  the  premises,  the  former  has  no  right  to  enter  upon, 
502. 

plumbing,  defects  in,  liability  of  landlord  to  owners  of  adjacent 
property  for,  534,  535. 

relation  between,  does  not  include  the  idea  of  agency  or  repre- 
sentation,  502. 

renewed  lease,  liability  under,  of  landlord,  to  third  persons,  530. 

renewed  lease,  whether  exists  from  the  continuance  of  the  lease 
from  month  to  month,  or  from  year  to  year,  532. 

repairs,  covenant  of  lessee  to  make,  effect  of  upon  lessor's  lia- 
bility to  third  persons,  533. 

repairs,  covenant  to  make,  is  not  broken  until  after  notice  of  de- 
fects, 507,  508. 

repairs,  liability  of  the  former,  if  the  premises  fall  into  disrepair 
after  the  execution   of  the  lease,  503. 

repairs,  liability  of  the  former  to  third  persons,  for  injuries  re- 
ceived while  making,  508. 

repairs,  liability  of  tlio  former  to  third  persons,  where  he  has 
covenanted  to  make,  508. 

repairs,  reservation  of  rifjht  to  make  does  not  create  liability 
for  nonrxercise  of,  507. 

repairs  of  leased  premises,  duty  to  make  rests  prima  facie  upon 
the  tenant,  502,  003. 

risks  of  dangerous  condition  of  leased  premises,  when  assumed 
by  the  tenant,   and   by  third   persons,   500-511. 

statutory  liability  of  landlords  for  defects  in  the  leased  prem- 
ises,  546,   547. 

water  rights,  liability  of  landlord   for  interference   with,  535. 

identity  of  offenses,  where  prosecution  is  for  embezzlement,  152. 

identity  of  offenses,  wliorc  prosecution  is  for  obtaining  money  by 
false  pretenses,  150. 
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Landlord  and  Tenant,  identity  of  offenses,  where  prosecution  is  for 
receiving  stolen  goods,  150. 

identity  of  offenses,  wliere  prosecution  is  for  robbery  or  burglary 
150-152.  ' 

of  several  articles  at  the  same  time,  plea  of  former  jeopardy, 
when  applies  to  prosecution  for,  117. 

of  several  articles  belonging  to  different  persons,  plea  of  former 
jeopardy,  when  applies  to  prosecution  for,  118. 

identity  of  offenses,  where  two  po-osecutions  are  for  different  de- 
grees of,  149. 

LATEEAl  SUPPORT. 

See    Adjoining    Owners. 

LEASES. 

See  Estoppel;  Fixtures;  Landlord  and  Tenant. 

Lessors  of  Personal  Property  are  not  answerable  for  the  unauthorized 

acts  or  negligence  of  the  lessees,  547,  548. 
are  not  answerable  to  third  persons  for  defects  therein^  548,  549. 
lessees  are  not  agents  of,  547. 

liability  of,  to   servants,   of  their  lessees,   550,   553. 
liability  of,  to  third  persons,  547-549. 
liability  of,  to  third  persons,  for  failure  to  keep  leased  property 

in    repair,    555. 
liability  of,  to  third  persons,   for  furnishing  dangerous   hoisting 

apparatus,   and   other  machinery,  558. 
liability   of,   to   third   persons,   for   furnishing  dangerous    staging 

or  scaffolding,  557. 
liability  of,  to  third  persons,  for  the  improper  use  of  the  leased 

property,    556. 
miscellaneous   instances  of   liability   to   third   persons,  559. 
negligence   of,   in   furnishing   appliances   of   an   imminently   dan- 
gerous character,  liability  to  third  persons  for,  555. 
negligence  of,  the  lessees  cannot  create  liability  against,  547. 
negligence  of,  when  regarded  as  the  proximate  cause  of  an  injury 

557. 
negligence  of,  when  warrants  recovery  in  favor  of  third  persons 

injured  thereby,  551-554. 
privity  of  contract  cannot  exist  between,  and  third  persons,  549. 
repairs,  liability  of,  to  third  persons,  for  failure  to  make,  655. 

LEGACIES. 

See  Wills. 

LEGITIMACT. 
See   Bastards. 

LETTOR  OF  CHATTELa, 

See   Negligence,   7-9. 


Index.  989 

LICENSE. 

1.  LICENSE  to  Enter  Upon  Lands  of  Another ^•What  Is  not.— The 
mere  toleration  of  trespassers  does  not  alone  constitute  a  license,  and 
certainly  not  an  invitation,     (Mich.)     Byan  v.  Towar,  481. 

2.  CHUiDBEN — License  to. — As  to  the  question  of  license  or  in- 
vitation, there  is  no  difference  between  children  and  adults,  and  the 
failure  to  prevent  their  trespassing  upon  premises  does  not  constitute 
a  license  or  invitation  for  them  to  continue  so  doing.  (Mich.)  Byan 
V.  Towar,  481. 

LIMITATION  OF  ACTIONS. 

1.  STATUTE    OF    LIMITATIONS   Against   One   of   the   Several 

Plaintiifs. — Where  the  action  is  joint,  there  can  be  no  recovery  of  any 
part  of  a  cause  of  action  which  is  barred  by  the  statute  of  limita- 
tions against  any  of  the  plaintiffs.     (Miss.)     Learned  v.  Ogden,  621. 

2.  THE  STATUTE  OF  LIMITATIONS  Against  a  Person  Under 
Disability  begins  to  run  the  moment  he  is  disseised,  but  he  is  allowed 
all  the  time  specified  in  the  statute  for  commencing  his  action  after 
the  disability  is  removed.'     (Conn.)     Carney  v.   Hennessey,   199. 

3.  STATUTE  OF  LIMITATIONS.— An  Action  to  Becover  Moneys 
Paid  for  the  Purchase  Price  of  Stocks  on  a  Margin  is  not  for  a  pen- 
alty or  forfeiture;  but  an  action  for  moneys  had  and  received, 
and  subject  to  the  provisions  of  the  statute  of  limitations  governing 
those  actions,  and  not  to  those  applying  to  actions  upon  a  statute  for 
the  recovery  of  money  or  forfeiture,  though  the  right  of  recovery 
is  conferred  only  by  the  provision  of  the  state  constitution.  (Cal.) 
Parker  v.  Otis,  56. 

4.  LIMITATIONS— Acknowledgment  or  New  Promise.— A  letter 
from  the  indorser  of  a  note  to  the  holder,  stating  his  inability  to  pay 
it,  but  expressing  a  readiness  to  buy  it  if  the  holder  will  name  some 
small  sum,  does  not  remove  the  bar  of  the  statute  of  limitations. 
(N.  Y.)     Connecticut  Trust    etc.  Co.    v.  Wead,  756. 

5.  LIMITATIONS— Nonresidents.— Casual  Temporary  Visits  of 
a  nonresident  to  this  state  do  not  break  the  continuity  of  his  absence 
so  as  to  entitle  him/  to  the  benefit  of  the  statute  of  limitations.  (N. 
Y.)'     Connecticut   Trust   etc.   Co.   v.   Wead,   756. 

6.  LIMITATIONS— Absence  and  Nonresidence.- There  is  a 
marked  difference  between  the  status  of  an  absent  resident  and  that 
of  a  nonresident,  and  the  ability  of  a  creditor  to  pursue  them.  (N. 
Y.)     Connecticut  Trust  etc.  Co.  v.  Wead,  756. 

7.  PLEADING.— The  Defense  of  the  Statute  of  Limitations  Can- 
not be  Presented  by  a  Demurrer  suggesting  that  the  complaint  does 
not  state  facts  sufficient  to  coTistitute  a  cause  of  action.  (Wash.) 
Joergenson  v.  Joergenson,  888. 

See  Adverse  Possession;  Executors  and  Administrators,  8,  9;  Judg- 
ments; Judicial  Sales,  1;  Infants,  4;  Insane  Persona,  4;  Mort- 
gages, 3. 

LUNATICS. 
See  Insane  Persons. 

MALICIOUS    ACT. 

See    Actions. 


990  Index. 

MANDAMUS. 

MANDAMUS  Will  not  Issue  Against  the  Insurance  Commis- 
sioner to  Compel  Him  to  Change  His  Valuation  of  outstanding 
policies  issued  by  the  petitioner,  on  the  ground  that  he  has  made 
a  mistake  of  law  or  of  fact,  where  it  is  not  contended  that  he 
has  acted  in  bad  faith  or  willfully  disobeyed  the  law.  (Mass.) 
Providence  etc.  Assur.  Soc.  v.   Cutting,  415. 

MARGINS. 

See  Constitutional  Law,  8;  Corporations,  7, 

MABEIAGE  AND  DIVORCE. 

See    Divorce. 

Married  Women,  community  property,  widow,  when  required  to  elect 
between,  and  fhe  provisions  of  her  husband 's  will,  705. 

dower,  devise  or  bequest  is  presumed  to  be  in  addition  to,  703. 

dower,  election  between,  and  the  will,  when  widows  must  exer- 
cise, 696,  697. 

dower,  intention  of  the  testator  to  require  the  widow  to  elect  be- 
tween, and  the  provisions  of  the  will  in  her  favor,  when  in- 
ferable,  697. 

dower,  right  of,  when  not  defeated  by  accepting  a  testamentary 
provision,  696. 

election  of,  to  claim  dower,  or  under  the  will,  696. 

interest  of,  in  the  lands  of  their  husbands,  695. 

See   Husband   and   Wife. 

MASTER  AND  SERVANT. 

1.  MASTER  AND  SERVANT— Safe  Tools  and  Place  to  Work.— 

By  the  common  law  an  employer  is  required  to  exercise  that  degree 
of  care  in  providing  his  employe  a  safe  working  place  and  tools  and 
appliances  which  a  reasonably  prudent  man  would  exercise  under 
like   circumstances.     (Ind.)     Davis   Coal   Co.   v.   Polland,   319. 

2.  MASTER  AND  SERVANT.— An  Employe  Assumes  the  Risks, 
as  a  matter  of  contract,  that  are  known  to  him,  or  might  have  be- 
come known,  by  the  exercise  of  ordinary  care,  of  which  he  has  made 
no   complaint.      (Ind.)     Davis   Coal   Co.   v.   Polland,   319.  ' 

3.  MASTER'S  STATUTORY  DUTY.— It  is  the  Duty  of  an  Em- 
ployer to  use  the  very  means  prescribed  by  statute  for  the  safety 
of  employes;  he  is  not  at  liberty  to  adopt  others,  thou;^'h  in  his  opin- 
ion   more    efficacious.      (Ind.)     Davis   Coal   Co.   v.    Polland,   ."lit. 

4.  MASTER  AND  SERVANT.— The  Fact  that  a  Statute,  wLieh 
requires  mine  owners  to  provide  for  the  safety  of  tiidr  emjiloves, 
makes  a  failure  to  comply  therewith  a  misdemeanor  dues  not  atfei't 
an  employe's  right  to  recover  damages  for  personal  injuries.  (Ind.) 
Davis   Coal   Co.    v.   Polland,   319. 

5.  MASTER  AND  SERVANT.— The  Risks  that  Arise  from  an 
employer's  disregard  of  specilic  stutuTury  requirements  for  ti.e 
safetv  of  employes  cannot  be  put  upon  an  employe.  (Ind.)  Davis 
Coal  "Co.  V.  Polland,   319. 

6.  MASTER  AND  SERVANT— Contributory  Negligence.— As- 
sumption of  Risk  is  a  iiiaiter  ol  cmUrai-t:  ecutrihutory  nej.'lig.-ii,;e  a 
a,  question  of  conduct.      (Ind.)     Davis  Coal  Co.  v.  Polland,  319, 
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7.  MASTER  AND  SERVANT— Contributory  Negligence.  — If  a 
coal  miner  tests  the  roof  and  finds  the  slate  apparently  secure,  and 
no  discoverable  injury  is  iiuniediately  tlireateninf^,  he  is  not  com- 
pelled to  give  up  his  work  on  pain  of  beinj^  held  nof,'lifjont  when 
the  slate  is  unpropped.     (Ind.)     Davis  Coal  Co.  v.  Polland,  319. 

8.  TEMPORARY  VICE-PRINCIPAL— Who  is.— If,  in  the  prose- 
cution of  work,  it  is  necessary  to  pass  signals  to  the  work- 
men, on  the  correct  tran.smisHion  of  which  their  .safety  may  depend, 
and  the  foreman  selects  one  of  their  number  to  pass  sueli  sig- 
nals, which  he  incorrectly  does,  he  is  performing  a  duty  imposed  ou 
the  principal,  and  must  be  regarded  not  as  a  fellow-servant  of  n 
workman  injured  by  liis  negligence,  but  as  a  vice-principal  for  whose 
negligence  the  employer  is  answerable  to  the  workman  injured. 
(Wash.)     Sroufo  v.   Moran  Bros.   Co.,   847. 

9.  MASTER  AND  SERVANT— Performance  by  Servant  of  Duties 
of  Principal. — A  fellow-servant,  in  performing  the  duties  of  the 
master,  by  his  direction,  becomes  the  agent  of  the  master  in  the 
performance  of  those  particular  duties,  and,  for  the  time  being,  (cases 
to  be  in  the  common  employment.  (Wash.)'  Sroufe  v.  Moran  Bros. 
Co.,  847. 

10.  MASTER— Liability  of  One  Servant  for  the  Negligence  of 
Another. — A  master  is  liable  to  one  servant  for  injuries  caused  by 
another  if  they  result  from  the  omission  of  some  duty  of  the  master 
which  he  has  confided  to  the  inferior  employ^  and  the  duty  of  the 
master  is  personal  and  cannot  be  delegated,  (Wash.)  Sroufe  v. 
Moran  Bros.  Co.,  847. 

11.  MASTER  AND  SERVANT— Dual  Relations  of  Servants  to  One 
Another. — Parties  working  together  as  fellow-servants  may  be  fellow- 
servants  as  to  some  part  of  the  employment  and  principal  or  master 
with  regard  to  some  other  part.  (Wash.)  Sroufe  v.  Moran  Bros.  Co., 
847. 

12.  MASTER  AND  SERVANT.— If  the  Negligence  of  a  Fellow- 
servant  is  Combined  with  that  of  the  Master,  and  this  combined  neg- 
ligence causes  injury  to  another  servant,  the  master  is  liable. 
(Wash.)     Sroufe  v.  Moran  Bros.  Co.,  847. 

13.  MASTER  AND  SERVANT— Care  to  be  Exercised  in  Furnish- 
ing Appliances  and  Servants. — It  is  the  duty  of  the  master  to  furuish 
reasonably  suitable  and  Sufficient  machinery,  appliances,  and  ser- 
vants, and  this  duty  is  discharged  when  he  exercises  ordinary  and 
reasonable  care  in  so  doing.  (Wash.)  Sroufe  v.  Moran  Bros.  Co., 
847. 

14.  FELLOW-SERVANTS.— The  Common-law  Rule  that  a  master 
is  not  liable  to  liis  servant  for  an  injury  sustained  through  thi'  ii.'::- 
ligeuee  of  a  fellow-servant  is  presumed  to  prevail  in  a  sister  siaie. 
(Ind.)     Baltimore   etc.'Ky.   Co.   v.   lieed,   293. 

15.  FELLOW-SERVANTS.— A  Statute  Creating  a  Liability 
against  a  master  for  injuries  to  his  servant  through  the  negligence 
oi  a  fellow-servant  has  no  extraterritorial  effect  to  give  a  n^'bt 
of  action  for  an  injury  received  in  a  sister  state.  (Ind.)  Baltuuure 
etc.  iiy.  Co.  V.  Keed,  293. 

16.  A  MASTER  is  not  Liable  to  His  Servant  for  injuries  caused 
solely  by  the  negligent  act  of  a  competent  fellow-servant.  (Conn.) 
Kelly  V.  New  Haven  Steamboat  Co.,  220. 

17.  MASTER  AND  SERVANT— Injury  to  One  Servant  from  the 
Neglect  of  Another. — A   master  is  not  liable   to   one  servant   for   au 
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injurr  due  to  the  negligence  of  another,  unless  the  duty  violated 
by  the  offending  fellow-servant  was  one  resting  upon  the  master. 
If  the  duty  rests  upon  the  master,  he,  as  a  general  rule,  is  liablj 
to  the  injured  servant  for  the  negligence  of  the  offending  servant; 
otherwise  he  is  not.  (Conn.)'  Kelly  v.  New  Haven  Steamboat  Co., 
220. 

18.  MASTEK  AND  SERVANT— Appliances,  Negligence  in  the 
Use  of. — Where  a  master  has  furnished  suitable  appliances  for  his 
servants  to  work  with,  he  is  not  answerable  to  one  of  them  who  is 
injured  by  the  failure  to  use  such  appliances,  such  failure  being 
(iue  solely  to  the  negligence  of  a  fellow-servant.  (Conn.)  Kelly  v. 
New  Haven   Steamboat   Co.,  220. 

19.  MASTER  AND  SERVANT— Minor  Employe  Injured  Through 
Failure  to  Instruct. — A  minor  employs,  who  is  set  to  work  where  the 
work  of  his  coemployes  made  it  necessary  for  hia  protection  that  he 
should  have  been  informed  that  an  error  on  their  part  would  carry 
with  it  danger  to  him,  and  have  been  told  of  this  possible  danger  and 
the  means  of  guarding  against  it,  and  if,  by  reason  of  not  being 
so  told,  he  is  injured,  his  employer  is  liable.  (La.)  Lindsey  v.  Tioga 
etc.  Co.,  384. 

20.  MASTER  AND  SERVANT— Failure  of  Fellow-Servant  to  In- 
struct Inexperienced  Employe.— A  master  cannot  escape  liability  for 
ait  injury  suffered  by  a  minor,  inexperienced  employe,  from  the  fail- 
ure to  warn  him  of  the  dangers  of  his  employment,  and  to  instruct 
him  how  to  avoid  them,  on  the  ground  that  such  failure  was  due  to 
the  fault  or  neglect  of  a  fellow-servant.  (La.)  Lindsey  v.  Tioga  etc. 
Co.,  384. 

21.  MASTER  AND  SERVANT— Punitive  Damages.— In  an  action 
by  the  parents  of  a  minor,  whose  injuries  and  death  were  due  to  his 
inexperience  in  the  employment  to  which  he  was  put,  and  the  failure 
to  warn  him  of  the  attendant  danger,  the  jury,  in  estimating  the 
damages,  should  not  act  arbitrarily,  nor  award  vindictive  or  punitive 
dr.mages.  In  this  case  a  verdict  of  five  thousand  dollars  was  re- 
duced by  the  appellate  court  to  two  thousand  five  hundred  dollars. 
(La.)     Lindsey   v.   Tioga   etc.    Co.,   384. 

22.  CONFLICT  OF  LAW.— If  an  Injury  to  a  Servant  is  not  action- 
able in  the  state  where  committed,  no  cause  of  action  can  be  carried 
to  and  asserted  in  another  state.  (Ind.)  Baltimore  etc.  By.  Co.  ▼. 
•>ed,  293. 

See  Constitutional  Law;  Street  RailwajB. 

Meig6C    of  one  judgment    in  another,  778-781. 

MILIiERS. 

See  Bailments. 

MINE  OWNERS. 
See   Constitutional   Law,  8. 

MINORS. 

See  Infants. 

MORTGAGES. 

1.  MORTGAGE,  When  Cannot  be  Foreclosed  for  Nonpayment  of 
Interest.— A   mortgage   taken   to    secure   a   promissory    note   payable 
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tlircp  years  after  date,  with  interest  as  therein  8tatc<],  payable 
monthly,  cannot  be  foreclosed  until  the  principal  is  due,  if  the  con- 
dition of  the  note  is  that  the  mortgagor  shall  on  or  before  maturity 
pay  the  note  with  the  interest  that  may  be  due  thereon.  (Wash.) 
Hank  V.   Doherty,  903. 

2.  MOETG AGE— Foreclosure  for  Interest,  When  Eight  of  Is  not 
Given  by  Statute. — A  statute  providing  that  whenever  the  complaint 
is  tiled  to  foreclose  a  mortgage  upon  which  there  should  be  due  any 
interest  or  installment  of  principal,  or  there  are  installments  not  due, 
the  defendant  may  pay  into  court  the  principal  and  interest  due  with 
costs,  and  proceedings  shall  then  be  stayed,  does  not  authorize  the 
foreclosure  of  a  mortgage  before  the  principal  becomes  <lue,  where 
such  foreclosure  is  not  authorized  by  the  terms  of  the  mortgage  itself. 
(Wash.)     Bank  r.  Doherty,  903. 

3.  MOETG  AGES— Option  to  Foreclose— Statute  of  Limitations.— 
A  provision  in  a  mortgage  that  upon  default  in  the  payment  of  in- 
terest, the  right  to  foreclose  shall  immediately  accrue,  is  for  the  bene- 
fit of  the  mortgagee  and  cannot  be  taken  advantage  of  by  the  mort- 
jragor.  Hence,  the  statute  of  limitations  does  not  run  in  favor  of  the 
latter  from  such  default  where  the  mortgagee  does  not  elect  to  avail 
himself  of  it.     (Wash.)     First  Nat.  Bank  etc.  v.  Parker,  828. 

4.  MOETG  AGE— Stipulation  for  Attorneys'  Fee,  When  DOes  not 
Affect  the  Time  for  Foreclosure.— A  stipulation  in  a  mortgage  that  if 
the  mortgagor  fails  to  pay  the  note  with  interest,  or  any  part  thereof, 
a  suit  shall  be  commenced  and  attorneys'  fees  shall  be  allowed,  does 
not  entitle  the  mortgagee  to  commence  suit  to  foreclose  for  the  non- 
payment of  interest,  the  principal  not  being  due.  This  stipulation  is 
not  intended  to  affect  the  other  provisions  of  the  mortgage,  but 
merely  to  parovide  for  the  attorneys'  fee  when  the  right  to  foreclose 
accrues  and   is  exercised.     (Wash.)     Bank   v.   Doherty,   903. 

5.  MOET6AGES.— A  Mortgagee  Cannot  Purchase  at  His  Own 
Foreclosure  Sale  Under  a  Power,  eitlirr  directly  or  indirectly,  unless 
the  jtiortgagc  confers  such  power  or  the  mortgagor  consents  to  such 
]>urchase.  It  is  not  necess^iry  for  a  mortgagor,  when  seeking  to  avoid 
the  sale  to  show  either  fraud  or  unfairness  therein.  (Miss.) 
Houston  V.  National  Mut.  etc.  Assn.,  565. 

6.  MOETGAGE— Purchase  by  the  Mortgagee  in  the  Name  of  An- 
other.— Tf,  at  a  sale  by  a  mortgagee  under  a  power  in  the  mortgage, 
the  property  is  bid  in  by  a  third  porson  acting  for  him,  to  whom  the 
purchaser  afterward  conveys,  nothing  being  paid  on  the  hid  except 
the  credit  of  its  amount  after  deducting  the  expense  of  the  sale  on 
the  indebtedness  secured  by  the  mortgage,  the  effect  is  the  same  as 
if  the  mortgagee  had  pairchased  directly  or  in  his  own  name.  fMiss.) 
Houston  v.  National  Mut.  etc.  Assn..  565. 

7.  MOETGAGE— Time  for  Filing  BiU  to  Eedeem  from  Sale  Un- 
der.—  Unless  some  statute  of  limitations  provides  otherwise,  there 
is  no  hard-and-fast  rule  which  can  be  laid  down  as  to  wliat  is  the 
time  witiiin  which  a  mortgagor,  or  one  claiming  under  him,  must  file 
a  bill  to  avoid  the  sale  and  to  redeem.  Each  case  must  be  determined 
on  its  particular  facta.  (Miss.)  Houston  v.  National  Mut.  etc  Assn, 
565. 

8.  LACHES  in  Filing  a  Bill  to  Eedeem.— Where  There  is  a  Statute 
Fixing  the  Time  within  which  a  bill  to  redeem  may  be  filed,  no  de- 
lay in  filing  it  where  the  mortgagee  has  himself  purchased  under  a 
power  in  the  mortgage  can  bar  or  estop  the  mortgagor,  if  the  suit 
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is  brought  within  the  time  designated  by  the  statute.  (Miss.) 
Houston  V.  National  Mut.  etc.  Assn.,  565. 

9.  MORTGAGE— Bill  to  Redeem  Brought  in  Favor  of  a  Grantee 

cf  the  Mortgagor. — If  the  mortgaged  premises  are  sold  under  a  power 
in  the  niortg-ige,  the  mortgagee  becoming  the  purchaser,  one  who 
subsequently  receives  a  quitclaim  deed  from  the  mortgagor  may 
maintain  a  bill  to  redeem.'  (Miss.)  Houston  v.  National  Mut.  etc 
Assn.,  565. 

10.  EQUITY— Assignment  of  Right  to  File  a  Bill  in.— A  quitclaim 
deed  by  a  mortgagor  after  a  voidable/  sale  has  been  made  to  the 
mortgagee  under  a  power  is  not  an  assignment  of  a  bare  right  to  file 
a  bill  in  equity  for  fraud  committed  on  the  grantor,  which  is  against 
public  policy.  It  transfers  all  the  right  and  estate  which  the  mort- 
gagor had,  including  the  right  to  file  the  bill  to  redeem.  (Miss.) 
Houston  V.  National  Mut.  etc.  Assn.,  565. 

11.  MORTGAGEE— Bill  to  Redeem  Where  There  is  an  Innocent 
Purchaser. — If  a  sale  is  made  under  a  power  in  a  mortgage  to  a  third 
person  acting  for  the  mortgagee,  and  the  property  is  subsequently 
sold  by  such  mortgagee  to  innocent  purchasers,  who  pay  part  of  the 
purcjiiase  price,  the  mortgagor  or  his  successor  in  interest  is  in  equity 
entitled  to  a  decree  that  the  mortgagee  pay  over  the  money  so  re- 
ceived, and  that  such  purchasers  make  their  further  payments  to  the 
complainants.      (Miss.)     Houston  v.  National  Mut.  etc.  Assn.,  565. 

See  Judicial   Sales;    Setoff   and   Counterclaim. 

Mortgages,  powers   of   sale  in,   agents,   extent   to  which   may   be   au- 
thorized to   act  by,   595. 
powers  of  sale  in  are  jealously  watched  by  the  courts,  575. 
powers   of   sale   in   are   not   valid    in   Nebraska,   575. 
powers  of  sale  in,  assignee  of  mortgagee  may  purchase  under, 

581. 
powers  of  sale  in,  auctioneers  may  be  employed  to  make  sales 

under,    596. 
powers  of   sale  in,   compietition   at   salea  under,  devises  to   pre- 
'        vent,  594. 
powers  of  sale  in,  credit,  sales  for,  mortgagor  cannot  object  to, 

590. 
powers  of  sale  in,  death  of  the  mortgagor  does  not  revoke  or 

suspend,  575,  576. 
powers  of  sale  in,   death  of  the  mortgagor,  states  in   which   it 

revokes,  576. 
powers   of   sale   in,    discretion   to   be    exercised   in   selling   under 
'         en  masse  or  in  parcels,  585,  586. 

powers   of   sale   in,   effect   of   sales  under   on   the  equity   of  re- 
demption, 596,  597. 
powers  of  sale  in,  general  duties  of  holders  of,  575. 
powers  of  sale  in,  inadequacy  of  price  does  not  make  void   sale 

under,  582. 
powers  of  sale  in,  inadequacy  of  price,   gross  is  a  ground   for 

vacating  sale  under,  584.  ' 
powers  of  sale  in,  irregular  sale  under  is  not  void,  but  voidable 

only,    597. 
powers  of  sale  in,  laches,  waives  right  to  object  to  sales  under, 

592. 
powers  of  sale  in,  mortgagee,  effect  of  purchase  by  under,  577, 

578. 
powers    of    sale   in,    mortgagee,    purchase   by   under,    estoppel    of 

the   mortgagor   to   avoid,   579. 
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Mortgages,  powers  of  sale  in,  mortgagee,  pyrchase  by  under  in  tha 
name  of  third  persona,  579. 

powers  of  sale  in,  mortgagee,  purcliase  by  under  may  be  au- 
thorized in  the  power,  580. 

powers  of  sale  in,  mortgagee,  purchase  by  under,  right  of  the 
mortgagor  to  disaffirm,  578. 

powers  of  sale  in,  mortgagee,  purchase  by  under,  when  will  not 
be  sustained,  577. 

powers  of  sale  in,  mortgagee,  purchasing  under  may  couvev  t» 
himself,   580.  ' 

powers  of  sale  in,  mortgagee,  purchasing  under  the  auctioneer 
may  execute  the  conveyance,  '580,  581. 

powers  of  sale  in,  payment   of  the  debt,   exercise   of  after,  597. 

powers  of  sale  in,  payment  or  tender  of  the  bid  at  sales  under, 
594. 

powers  of  sale  in,  postponement  of  sales  under,  588. 

powers  of  sale,  in  postponement  of  sales  under,  notices  which 
must  be  given  of,  589,  590. 

powers  of  sale  in,  presence  at  the  sale  of  the  donee  of  the  power^ 
whether  indispensable,  595. 

powers  of  sale  in,  presumption  in  support  of  sales  under,  575. 

powers  of  sale  in,  resale  and  the  bidder's  failure  to  pay  hit- 
bid,  594. 

powers  of  sale  in,  right  to  exercise,  when  terminates,  594. 

powers  of  sale  in,  sales  under  bar  the  equity  of  redemption,  575. 

powers   of   sale   in,   sales   under   made   en   masse,   585. 

powers  of  sales  in,  setting  aside  sale  under  because  of  inadequacy 
of  price,  528,  '583. 

powers  of  sale  in,  terms  of  sale  under,  departures  from,  591,  592.. 

powers  of  sale  in,  time  within  which  parties  must  seek  to  avoid^. 
592,  593. 

powers  of  sale  in,  validity  of,  574. 

power  of  sale  in  will  not  be  interfered  with  by  the  courts,  574.- 

MUNICIPAL  CORPORATIONS. 

1.  MUNICIPAL  CORPORATIONS— Vote  of  Two-thirds  of  the 
Members  of  a  Common  Council— What  does  not  Amount  to.— If  a  stat- 
ute provides  that  if  a  municipal  ordinance  has  been  vetoed  by  the  may- 
or, it  may  be  reconsidered,  but  the  vote  of  two-thirds  of  the  members 
elected  to  the  common  council  shall  be  necessary  to  pass  it,  the  fact 
that  there  are  vacancies  in  office  due  to  death  or  resignation  does  not 
diminish  the  number  of  votes  necessary  to  pass  the  ordinance  over 
the  veto.     (Mich.)     Pollasky  v.  Schmid,  560. 

2.  MUNICIPAL    ORDINANCES— Early    Closing.— A     city     ordi 
nance  requiring  stores  to  be  closed  after  a  certain  hour  in  the  early 
evening  is  invalid,  as  an  unauthorized  interference  with  the  free  us« 
and   enjoyment   of  property.     (N.   C.)     State   v.   Ray,    795. 

3.  PUBLIC  NUISANCE.— The  Erection  of  a  Building  across  a 
street  constitutes  a  public  nuisance,  aud  an  individual  i-amiut  re- 
cover damages  from  the  author,  unless  he  sustains  some  particular 
or  peculiar  injury  differing  in  kind  and  not  common  to  tliat  sustained 
by  the  public.     (Ind.)     O'Brien   v.   Central   Iron   etc.  Co.,   305. 

4.  PUBLIC  STREETS.— An  Abutting  Owner,  in  addition  to  hi» 
right  with  the  public  to  the  use  of  the  street  from  end  to  end  for 
passage,  has  an  individual  property  right  in  that  part  of  the  street 
necessary  to  free  and  convenient  egress  and  ingress  to  his  property^ 
which  cannot  be  interfered  with  without  the  wrongdoer  being  an- 
vwerable.     (Ind.)     O'Brien  v.  Central  Iron  etc.  Co.,  305. 
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5.  PITBLIO  NUISANCE.— An  Individual  may  Maintain  an  Ac- 
tion against  one  who  constructs  a  building  across  the  street  some 
two  hundred  feet  from  the  plaintiff's  residence,  and  between  it  and 
the  business  part  of  the  city.  (Ind.)  O'Brien  v.  Central  Iron  etc. 
Co.,  305. 

e.  MUNICIPALITY— Contract  with  Exempting  Itself  from  Lia- 
Mlity,  Where  There  is  No  Other  Eemedy  for  the  Other  Contracting 
Party. — If  a  municipal  corporation  in  contracting  for  the  construc- 
tion of  sidewalks  provides  that  payment  therefor  shall  be  mad*" 
only  out  of  special  taxes,  and  that  the  contractor  takes  all  risk? 
of  the  invalidity  of  such  taxes  and  of  the  proceedings  therein,  an! 
agrees  to  make  no  claim  against  the  municipality  in  any  event,  ho 
cannot  maintain  an  action  against  it  on  the  ground  that  the  ordi- 
nance and  proceedings  for  the  levying  of  such  taxes  were  irregular 
and  void,  and  that  the  municipality  had  power  to  provide  for  pay- 
ment out  of  its  general  revenues.  (111.)  Village  of  Park  Eidge  v. 
L'obinson.   276. 

7.  MUNICIPAIiITY- Power  of  to  Limit  Its  LiabUity  under 
Contract. — A  municipal  corporation  contracting  for  the  building  or' 
sidewalks  has  an  implied  power  to  limit  its  liability,  by  providing 
that  the  contractor  shall  resort  to  a  special  tax  or  fund  only,  and 
that  he  takes  the  risk  of  the  validity  of  such  tax.  (111.)  Village  of 
I'ark   Ridge   v.   Robinson,   276. 

8.  MUNICIPAL  CORPORATIONS— Liability  of  for  Paths  Volun- 
tarily Maintained. — If  a  city  constructs  and  maintains  a  bicycle 
path,  which  it  permits  and  requires  persons  to  use,  the  same  rules 
aji^ly,  as  to  method  and  care  in  the  construction  and  maintenance, 
as  where  there  is  a  duty  imposed  by  law,  to  wit,  that  the  path  must 
be  safe  for  the  ordinary  use  for  which  it  was  intended.  (Wash.) 
Prather  v.  City  of  Spokane,  923. 

9.  MUNICIPAL  CORPORATIONS— Liability  of  for  Injuries  Due 
to  Errors  in  the  Construction  of  a  Path.— If  a  bicycle  path  is  located 
and  constructed  with  a  sharp  turn,  because  of  which  it  is  unsafe 
for  the  ordinary  travel  for  which  it  was  intended,  the  municipality 
cannot  escape  liability  on  the  ground  that  the  locating  of  the  path 
was  a  governmental  duty  for  which  no  action  can  be  sustained. 
<Wash.)     Prather  v.  City  of  Spokane,  923. 

10.  MUNICIPAL  CORPORATIONS— Liability  of  for  Defects  in 
a  Bicycle  Path  Where  Other  Parts  of  the  Street  Were  Safe.— If  a 
municipal  corporation  constructs  and  maintains  a  bicycle  path  along 
<ine  side  of  a  public  street,  and  invites  and  requires  all  persons  who 
travel  such  street  on  bicycles  to  use  such  path,  the  municipality 
cnnnot  escape  liability  to  a  person  injured  by  a  defect  in  the  street 
on  the  ground  that  other  paths  in  the  street  were  safe  for  bicycles. 
(Wash.)     Prather  v.  City  of  Spokane,  923. 

11.  MUNICIPAL  CORPORATIONS  —  Bicycle  Paths,  Dangerous 
Because  of  Outside  Obstructions.— if  a  bicycle  path  is  maintained 
by  a  municipal  corporation  in  a  dangerous  condition,  in  this,  that 
because  of  a  sharp  turn,  a  rider  may  run  into  and  b©  injured  by  an 
obeiruction  situate  outside  of  the  path,  the  corporation  is  not  ren- 
dered 1  less  liable  for  injuries  received  by  the  fact  that  they  are  not 
received  upon,  but  outside  of,  such  path,  (Wash.)  Prather  v.  City 
of  Sfiokane,  923. 

12.  MUNICIPAL  CORPORATIONS— Notice  to— What  Sufficient. 
If  an  owner  of  premises  apj)lics  to  an  assistant  building  inspector  of 
a  city  for  permission  to  place  a  steam  boiler  beneath  the  sidewalk, 
and  is  told  the  place  where  it  is  to  be  put,  and  given  instructions  aa 
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to  the  manner  of  placing  it,  the  jury  i«  justified  in  finding  that  the 
city,  in  the  exercise  of  ordinary  care,  should  have  known  where  the 
boiler  was  placed,  and  the  purpose  for  which  it  was  so  placed. 
(Wash.)     Beall   v.   City   of   Seattle,   892. 

13.  A  MUNICIPAIi  CORPORATION  is  Answerable  to  a  Traveler 
Injured  on  One  of  Its  Public  Streets,  under  its  control,  by  the  ex- 
plosion of  a  steam  boiler  beneath  the  sidewalk  over  which  he  was 
walking,  there  erected  and  operated  for  three  months,  under  con 
ditions  in  violation  of  one  of  its  ordinances.  (Wash.)  Beall  v.  City 
of  Seattle,  892. 

14.  NEGLIGENCE— When  Inferable  from  an  Accident.— If  a  trav- 
eler upon  the  public  streets  of  a  city  is  injured  by  an  unseen  in- 
strument exploding  within  the  area  of  a  street  over  which  a  city 
has  control,  a  prima  facie  cause  of  action  is  established,  and  it  de- 
volves upon  the  city  to  show  that  it  exercised  rea&onable  care  in 
order  to  overcome  the  presumption  of  negligence  arising  from  the 
explosion.     (Wash.)     Beall  v.  City  of  Seattle,  892. 

MURDER. 
See  Homicide. 

NEGLIGENCE. 

1.  NEGLIGENCE— Proximate  Cause.— A  person  guilty  of  neg- 
ligence is  liable  for  all  the  consequences  which  a  prudent  and 
experienced  man,  fully  acquainted  with  all  of  the  existing  circum- 
stances, would,  at  the  time  of  the  negligent  act,  have  thought  reason- 
ably possible  to  follow  if  they  had  occurred  to  his  mind.  Hence,  if 
the  wrong  committed  and  the  alleged  damage  are  known  by  common 
experience  to  be  naturally  and  usually  in  sequence,  the  wrong  is  thw 
proximate  cause  of  the  damage.  (Ala.)  Kansas  City  etc.  R.  R.  Co.  v. 
i'oster,  25. 

2.  NEGLIGENCE.— Presumption  of  applies  when  the  case  is  sub- 
mitted to  the  jury,  and  it  is  not  true  that  the  presumption  of  neg- 
ligence existing  when  a  passenger  is  injured  by  an  accident  on  the 
railway  on  which  he  is  riding  applies  only  when  the  question  arises 
on  the  sufficiency  of  the  evidence  to  sustain  the  verdict  or  on  motion 
for  a  nonsuit.  The  rule  is  equally  applicable  when  the  case  is  sub- 
mitted to  the  jury.     (Cal.)     Osgood  v.  Los  Angeles  etc.  Co.,  171. 

3.  NEGLIGENCE— Circumstantial  Evidence  of.— Though  the  evi- 
dence does  not  show  directly  and  positively  that  an  accident 
resulting  in  personal  injury  and  death  was  due  to  a  rope  with  ;\ 
knot  on  it,  and  to  the  fouling  of  this  knot  with  certain  appliances, 
vet  if  this  result  may  be  reasonably  inferred,  and  if  the  use  of  th(> 
rope  with  such  knot  was,  under  the  circumstances,  negligent,  tli<^ 
court  is  warranted  in  submitting  the  case  to  the  jury,  and  the  jury  in 
returning  a  verdict  affirming  the  negligence.  (Wash.)  Sroufe  v. 
Moran  Bros.  Co.,  847. ' 

4.  TRESPASSERS— Duty  of  Owner  of  Premises  to.— There  is  no 
duty  imposed  on  the  owner  of  premises  to  keep  them  in  a  suitable 
condition  for  those  who  come  there  for  their  own  convenience  merely, 
without  the  invitation  of  the  owner.      (Mich.)      Ryan  v.  Towar.  481. 

5.  CHILDREN  Trespassers  Injured  by  Dangerous  Machinery  are 
not  entitled  to  recover  therefor,  though  it  was  naturally  calculated  to 
attract  them  to  tb""  premises.  The  "Turntable  cases"  disapproved. 
(Mich.)     Eyan  v.  Towar,  481. 
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6.  CmLDBEN  TEESPASSEES.— Persons  Going  to  the  Bescne  or 
Assistance  of  a  Child  and  injured  by  dangerous  machinery  left  un- 
guarded cannot  recover  of  the'  land  owner  on  whose  premises  it  ia, 
and  wlio  has  not  licensed  or  invited  anyone  to  enter  thereon. 
(Mich.)     Ryan  v.   Towar,  481. 

7.  LETTOE  OF  CHATTELS— Liability  to  Third  Parties.— One 
"who  lets  property  for  use,  like  one  who  sells  it,  is  not  responsible  to 
third  parties  injured  by  reason  of  a  defect  in  the  property  let  or  sold. 
(Mich.)     Griffin  v.  Jackson  Light  etc.  Co.,  496. 

8.  LETTOE  of  Dangerous  Articles  or  Substances — Liability  for 
Injuries  to  Third  Persons  by. — If  one  is  under  any  circumstances  an- 
swerable to  third  persons  injured  by  a  dangerous  article  or  substance 
let  by  him  to  another,  it  can  only  be  when  there  is  no  intervening 
human  agency  which  might  have  prevented  the  injury.  (Mich.) 
Griffin    v.   Jackson    Light    etc.    Co.,   496. 

9.  A  LETTOE  of  Electrical  Appliances  is  not  Liable  to  a  third 
person  injured  on  the  premises  where  such  appliances  are  used  by 
eoniing  into  contact  with  a  wire  charged  with  electricity,  if  the  letter 
to  whom  such  appliances  were  furnished  knew  of  the  condition  of  the 
•.<*-ire,  and  of  the  necessity  for  taking  precautions  to  avoid  harm  to 
persons  who  might  come  into  contact  with  it.  (Mich.)  Griffin  v. 
Jackson  Light  etc.  Co.,  496. 

See    Death;    Master    and    Servant;    Municipal    Corporations;    Street 
Eailways;    Telegraphs    and    Telephones. 

Negligence,  in  the  construction   of  buildings,   liability  of  landlords 
to  third  persons  injured  by,  516,  518. 
of   tenants,  liability  of  landlords  for,  542. 
Negotiable  Instruments,  forged,  jurisdiction  of  equity  to  cancel,  273- 
275. 

See  Bills  and  Notes. 

NEW  TEIAL. 

APPELLATE  PEACTICE— New  Trials.— The  supreme  court 
may  grant  a  new  trial  in  a  criminal  cause  where  there  is  no  evidence 
to  support  the  verdict.     (S.  C.)     State  v.  Shaw,  817. 

Nuisance,  created  by  lessees,  liability  of  landlord  to  third  persons 
for,  524. 

created  during  the  existence  of  a  lease,  liability  of  landlord  for 
after  granting  renewal,  530. 

liability  of  landlords  for  continuance  of  after  the  execution  of 
a   lease,   526. 

liability  of  landlords  for  where  it  must  be  created  by  the  ordi- 
nary use  of  the  leased  premises,  527. 

See  Lessors  of   Personal   Property;    Municipal   Corporations,   3-5. 

Personal  Property,  liability  of  lessors  of  to  third  persons,  547-558. 

NURSEEYMEN. 

See  Salea. 

OFFICEES. 

1.  PAYMENT  OF  FEES  by  a  Municipality  to  an  Officer— What 
Amounts   to.— If    a    de    facto    tax    collector,    before    paying   over    his 
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collections  to  the  municipality  deducts  his  fees  or  commissions, 
they  must  be  regarded  as  having  been  paid  to  him  by  the  munici- 
pality.    (Conn.)     Coughlin  v.  McElroy,  224. 

2.  DEMAND  FOR  FEES— When  not  Void  Because  for  Too  Mncb. 
If  a  tax  collector  makes  demand  on  a  municipal  corporation  for 
his  fees  for  an  entire  year,  when  he  is  entitled  to  fees  for  that 
part  of  the  year  only  since  he  has  taken  possession  of  the  oflice,  his 
demand  is  notwithstanding  good  tor  the  portion  to  which  he  is 
entitled.     (Conn.)     Coughlin  v.  McElroy,  224. 

3.  OFFICER  DE  FACTO— Payment  to— Whether  Relieves  Mu- 
nicipality from  Liability  to  Officer  de  Jure.— If  a  municipal  cor- 
poration pays  to  a  de  facto  tax  collector  his  fees  or  commissions  on 
collections  made  by  him,  it  is  thereby  protected  from  liability  to 
one  subsequently  adjudged  to  have  been  tax  collector  de  jure. 
(Conn.)     Coughlin  v.  McElroy,  224. 

4.  AN  OFFICER  DE  JURE  is  Entitled  to  Recover  of  an  Officer 
de  Facto  fees  paid  to  the  latter  while  in  possession  of  the  ofTice  to 
which  it  has  been  adjudged  his  title  was  not  good.  (Conn.)  Cough- 
lin V.  McElroy,  224. 

5.  PUBLIC  OFFICE— Term  of.— The  period  between  tho  election 
of  a  successor,  and  the  time  he  actually  qualifies,  is  as  much  a  part 
of  the  prior  term  as  the  preceding  period,  and  this,  too,  where  a 
party  is  elected  his  own  successor.  (Mich.)'  Grand  Haven  v.  United 
States  Fidelity   etc.   Co.,   446. 

6.  PUBLIC  OFFICERS— Money  in  Possession  of— Title  to,  in 
Whom  Vested. — The  title  to  moneys  coming  into  the  hands  of  a 
county  officer  does  not  vest  in  him;  they  remain  public  moneys. 
(Mich.)     Board  of  Supervisors  of  Kent  Co.  v.  Verkerke,  450. 

7.  PUBLIC  OFFICERS— Liability  of  to  Account  for  Interest  Re- 
ceived on  Public  Moneys. — If  a  county  treasurer  deposits  public 
moneys  with  a  bank,  and  receives  interest  thereon,  he  must  account 
therefor  to  the  county,  though  the  deposit  was  not  authorized  by 
law.     (Mich.)     Board  of  Supervisors  of  Kent  Co.  v.  Verkerke,  450. 

8.  9.     AN  OFFICIAL  BOND  Containing  the  Signatures  of  the  Prin- 
cipal and  Sureties  in  a  Justification,  and  Nowhere  Eise,  properly  d< 
livered  and   accepted,  ia  valid  and  enforceable.     (Wash.)     Town   of 
Tumwater  v.  Hardt,  901. 

10.  PUBLIC  OFFICERS— Liability  on  Official  Bond.— A  clerk  of 
court  is  a  public  ollieer,  aud,  as  such,  his  sureties  are  liable  for  money 
received  by  him  in  his  official  capacity  as  an  insurer,  and  not  merely 
for  the  exercise  of  good  faith.      (N.  C.)     Smith  v.  Patton,  783. 

11.  OFFICIAL  BONDS— Liability  on.— If  a  public  officer  receives 
money  in  his  official  capacity,  whether  authorized  or  required  to  re- 
ceive it  or  not,  his  sureties  on  his  official  bond  are  responsible  for  the 
safekeeping  of  the  fund  so  paid  in.     (N.  C.)     Smith  v.  Patton,  783, 

12.  OFFICIAL  BONDS— When  Continue  after  the  Expiration  of  a 
Term. — If  a  law  provides  that  an  oflicer  shall  hold  for  a  designated 
time  and  until  his  successor  is  elected  and  qualifies,  the  sureties  on 
his  official  bond  remain  liable  until  his  successor  qualifies,  (Mich.) 
Grand    Haven    v.    XTnited    States    Fidelity    etc.    Co.,    44(). 

13.  OFFICIAL  BONDS— Sureties  on— When  Become  Liable.— 
The  sureties  on  an  official  bond  are  liable  only  for  moneys  received 
by  their  principal  after  its  approval.  .Antedating,  it  does  not  mak" 
it  binding  for  a  period  preeeding  its  delivery,  if  its  lnni.niasp  is  not 
retrospective.  (Mich.)  Grand  Haven  v.  Fnitcd  States  Fidelity  etc. 
Co.,  446. 

See   Elections;   Judges. 
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PAEENT  AND  CHILD. 

1.  PAEENT  AND  CHILD— Custody  of  ChUd.— A  father's  right 
to  the  custody  of  hia  child  may  be  forfeited  by  misconduct,  or  lost 
by  misfortune;  and  if  he  asserts  his  right  to  such  custody  by  habeas 
corpus,  the  court  may  exercise  a  discretion  for  the  present  and  future 
■welfare  and  interest  of  the  child,  and  leave  it  in  the  custody  of  its 
mother,  or  some  other  person,  in  preference  to  its  father.  (Ala.) 
Neville  v.  Reed,  35. 

2.  PARENT  AND  CHILD— Custody  of  Child.— In  a  proceeding 
by  a  father  to  obtain  the  custody  of  his  child,  the  character,  calling 
and  condition  of  the  father  will  be  considered,  to  ascertain  whether 
he  is  suitable  or  unsuitable,  or  able  or  unable,  to  properly  care  for 
the  child,  and  in  determining  such  question  the  court  may  properly 
consult  the  child,  having  sufficient  judgment,  whether  it  prefers,  for 
any  good  reason,  to  return  to  him  or  not.  (Ala.)  Neville  v. 
Reed,  35. 

PARTITION. 

See  Dower. 

PARTNERSHIP. 

1.  PARTNERSHIP.— The  Usual  Test  of  partnership  as  between 
the  parties  in  a  joint  adventure  is  the  intent  to  become  partners. 
(Miss.)     Fewell  v.  American  Surety  Co.,  625. 

2.  A  PARTNERSHIP  is  not  Created  Between  Several  Creditors  of 
a  Contractor  by  a  written  agreement  looking  to  the  carrying  out  of 
a  contract  for  their  benefit.  (Miss.)  Fewell  v.  American  Surety  Co., 
625. 

See  Garnishment. 


PASSENGERS. 

See    Carriers;    Street    Railways. 

PLEDGE. 

See    Exchanges;    Executors    and    Administrators,    6. 

POSSESSION. 

POSSESSION,  CONSTRUCTIVE.— Where  one  is  in  actual  pos- 
Bession  of  part  of  the  lands  doscriljod  in  a  deed,  he  will  be  deemed 
in  legal  possession  of   all.     (Miss.)     Seals  v.  Williams,  601.  ' 

POWERS  OF  SALE. 

See  Mortgages. 

Prescription,  title  to  right  of  way  granted  by  the  United  Statea  to 
a  railway  corporation  cannot  be  acquired  by,  845,  849. 

See    Adverse    Possession. 

PRINCIPAL  AND  AGENT. 

1.     PRINCIPAL— Right  of  to  Recover  Moneys  Paid  by  Agent  on  aa 
Unlawful  Contract. — I'nder  the  provisions  of  the  constitution  of  Cali- 
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fornia,  declaring  all  sales  of  shares  of  the  capital  stock  of  cor- 
porations on  margins  to  be  delivered  at  a  future  day  to  be  void,  and 
that  any  money  paid  on  such  contracts  may  be  recovered  by  tha 
party  paying  it,  a  principal  may  recover  moneys  so  paid  for  him  by 
an   agent.     (Cal.)     Parker  v.   Otis,  56. 

2.  PRINCIPAL  AND  AGENT— Moneys  Received  on  Unla^ol 
Contracts  with  an  Agent,  by  Persons  not  Knowing  Him  to  be  Acting 
for  Another. — Where  a  principal  seeks  to  recover  moneys  paid  on 
an  unlawful  contract  for  the  sale  of  stock  on  margins  to  be  deliv- 
ered in  the  future,  it  is  not  material  that  the  brokers  who  received 
the  money  and  resisted  recovery  did  not  know  that  the  person  with 
whom  they  contracted  and  from  whom  they  received  the  money  was 
acting  as  ageint  for  the  plaintiflf.     (Cal.)     Parker  v.  Otis,  56. 

See  Evidence,  9-12. 

PRINCIPAL  AND  SURETY. 

1.  SURETYSHIP— Separate  Indemnity.— A  person  who  is  about 
to  become  a  surety  with  others  may  stipulate  with  the  principal,  with- 
out the  knowledge  of  other  sureties,  for  a  separate  indemnity  for 
his  benefit  alone.  (N.  C.)  McDowell  County  Commrs.  v.  Nichols, 
785. 

2.  SURETYSHIP  —  Separate  Indemnity— Contribution.  —  If  one 
6'urety,  subsequently  to  becoming  such,  obtains  from  the  principal  a 
separate  indemnity  or  counter-security,  it  inures  to  the  benefit  of  all. 
(^■.   C.)'    McDowell   Co.   v.   Nichols,  *785. 

3.  SURETYSHIP— Contribution— Sufficiency  of  Bill.— A  bill  by 
one  surety  on  a  tax  collector's  bond  against  a  surety  on  another  of 
such  bonds  for  contribution,  alleging  that  the  bond  upon  which  de- 
fendant was  surety,  was  executed  on  April  10,  1897,  and  that  such 
tax  collector,  "on  the  first  day  of  July,  1897,  defaulted  in  failing  to 
pay  over  to  the  county"  a  designated  sum,  is  not  subject  to  de- 
murrer upon  the  ground  that  it  fails  to  allege  that  such  tax  collector 
converted  such  money  subsequently  to  the  date  of  the  execution  of 
defendant's  bond.     (Ala.)     Carter  v.  Fidelity  &  Deposit  Co.,  41. 

4.  SURETYSHIP— Contribution— Costs  of  Suit.— A  surety  upon 
an  official  boud,  who  lias  paid  the  judgment  and  costs  recovered 
against  him,  is  entitled  to  contribution  from  his  cosurety,  not  only 
for  the  amount  of  their  principal's  default,  but  also  for  the  amount 
of  the  costs  of  the  suit  in  which  such  default  was  established,  if  such 
costs  were  not  frivolously  nor  needlessly  expended  in  defending 
the  suit.     (Ala.)     Carter   v.   Fidelity   &   Deposit   Co.,  41. 

See   Officers,   8-13. 

PRIVATE  WAY. 

See    Easement. 

PROBATE  PROCEEDINGS. 

See  Executors  and  Administrators;   Wills. 

PROCESS. 

Bee    Appeal    and    Error. 
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PUBLIC    LANDS. 

HOMESTEADS— Lease  of  Interest  in  Before  Final  Proof  of 
Entry. — A  lease  of  the  timber  interest  in  a  homestead  executed  before 
final  proof  is  made  of  the  homestead  entry  of  the  land  is  absolutely 
void.     (Ala.)     Millikin  &  Co.  v.  Carmichael,  43. 

PUBLIC  OFFICERS. 

See  Officers. 

BAILBOADS. 

1.  A  EAILWAT  Placing  Its  Tracks  on  Lands  of  Another,  but  hav- 
ing good  reason  to  think  it  had  acquired  a  right  of  way,  though  respon- 
Bible  as  a  trespasser,  is  not  liable  to  punitive  damages,  nor  does  the 
right  to  the  material  of  which  the  road  is  constructed  vest  in  the 
owner  of  the  land.     (Miss.)     Illinois  Cent.  R.  R.  Co.  v.  Hoskins,  612. 

2.  EJECTMENT  Against  a  Railway  to  Recover  Land  on  Which 
Its  Track  was  Placed,  Without  First  Acquiring  a  Right  of  Way,  may 
be  maintained  by  the  land  owner,  who  may  also  recover  for  the  use 
and  occupation  of  the  land,  and  all  damages  done  in  constructing  the 
roadbed  for  the  track,  but  his  compensation  cannot  be  increased  by 
reason  of  the  use  of  the  track  as  part  of  its  system  of  railways.  This 
rule  applies  to  a  part  of  a  short  spur  line  as  well  as  to  the  main  line. 
(Miss.)     Illinois  Cent.  R.  R.   Co.   v.   Hoskins,  612. 

See   Carriers;    Eminent    Domain;    Fixtures,    8;    Street    Railways. 
Railways,  prescription  does  not  apply  to  lands  granted  by  the  United 
States  as  a  right  of  way  for  railways,  845,  847. 

RECEIVERS. 

1.  RECEIVERS— Payment  of  Claims  of— When  Authorized.— All 
claims  against  a  company  which  is  in  the  hands  of  a  receiver  must 
be  submitted  to  the  court  in  which  the  receivership  proceedings  are 
pending  for  its  approval  before  any  payment  of  them  from  the  de- 
fendant's assets  can  be  ordered.  (Conn.)  Barber  v.  International 
Co.,  246. 

2.  RECEIVERSHIP— Applications  for  Payment  of  Claim— When 
may  be  Heard. — The  state  of  the  case  at  which  all  or  any  of  the 
claims  shall  be  submitted  is  to  be  determined  by  the  court,  and  when 
the  receiver  himself  holds  a  large  claim  against  the  estate,  the  court 
may  hear  a  motion  for  its  approval  before  any  assets  can  be  col- 
lected applicable  to  its  payment.  (Conn.)  Barber  v.  International 
Co.,    246. 

3.  A  RECEIVER  Should  not  be  Authorized  to  Employ  Counsel 
in  a  Suit  in  Which  He  may  be  the  Plaintiff,  and  the  corporation  of 
which  he  is  receiver  defendant,  for  the  defense  dictated  by  the  plain- 
tiff in  the  cause  is  no  defense.  (Conn.)  Barber  v.  Internatinnnl 
Co.,   246. 

4.  APPELLATE  PROCEDURE— Orders  Made  After  the  Appoint- 
ment of  a  Receiver. — A  judgment  apjiointing  a  receiver  never  termi- 
nates a  cause.  It  remains  the  duty  of  the  court  to  make  whatever 
orders  may  be  nece.ssary  from  time  to  time  to  settle  the  rights  of 
all  the  parties  claimin£j  an  interest  in  tlie  estate,  and  any  suoli  or- 
der, if  final   in  its  nature   as  to   the  particular  parties   and   matters 
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affected  by  It,  may  be  the  subject  of  a  separate  app«aL     (Conn.) 
Barber  r.  International  Co.,  246. 

See  Bankruptcy,  2. 

BEDEMPTION. 

See   Judicial    Sales;    Mortgages. 
Belease  of  one  of  several  joint  tort-feasors,  873-878, 

REMAINDERS. 

BEVEBSIONERS  and  Life  Tenants.— The  fact  that  •  life  ten- 
ant should  have  protected  the  inheritance  from  injury,  and  might 
have  sued  for  injury  done,  cannot  impair  the  rights  of  aetion  of 
the   reversioners.      (Miss.)'    Learned   v.   Ogden,  62L 

See   Curtesy;   Infants,  2. 

BES  GESTAE. 
See  Evidence,  12,  13. 

BESIDENCE. 

See   Domicile. 

BES  JUDICATA. 

See  Judgments,  10,  IL 

RESTRAINT  OF  TRADE. 

See  Contracts. 

BESULTING    TRUST. 

See  Husband   and   Wife. 

REVERSIONS. 

See  Remainders. 

RIPARIAN  RIGHTS. 

See   Waters   and   Watercourses. 

SALES, 

1.  SALE— When  Does  not  Vest  Title.— A  written  order  to  sell 
two  certain  lots  of  lumber  at  one  price  for  the  merchantable  and 
another  for  the  mill  cnlls,  shipment  of  one  to  be  made  by  July  25th, 
and  the  other  by  August  20th,  and  the  lumber  to  be  insjiected  by  a 
j'erson  named,  which  offer  was  accojited  in  writing,  and  afterward  an 
agent  of  the  purchaser  made  a  count  of  tlie  }>iles  of  lumber  and 
oliecked  it  off  on  a  memorandum,  no  one  being  jilaced  in  charge,  nor 
the  dock  owner  notified  of  tlie  change  in  ownersliip,  nor  any  cliango 
being   made   in   the   insurance,    and    it   being   understood   that    when 
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shipped  the  lumber  was  to  be  put  over  the  rail  of  the  vessel  by  the 
seller,  does  not  vest  title  in  the  purchaser,  there  being  no  payment 
made  except  for  one  shipment  which  was  taken,  and  no  means  of 
knowing  how  much  of  the  lumber  there  was,  nor  how  much  of  each 
quality  until  the  inspection  was  made.  (Mich.)'  H.  M.  Tyler  Lum- 
ber Co.  V.  Charlton,  452, 

2.  NUBSEEYMAN— Liability  of  for  Furnishing  Inferior  Trees.— 
If  a  nurseryman  sells  trees  which  he  represents  will  bear  a  large, 
white,  bright  peach,  good  sellers,  he  is  liable,  though  he  furnishes  tree? 
of  the  species  named,  but  which  bear  inferior  and  worthless  peaches. 
(Mich.)     Long  v.   Pruyn,   443. 

3.  NURSERYMAN— Liability  for  Furnishing  an  Inferior  Variety 
of  Trees. — Under  a  contract  to  sell,  which  permits  the  vendor,  if  he 
has  not  the  trees  ordered,  to  substitute  others  of  equally  good  variety, 
he  is  liable  if  he  substitutes  trees  of  an  inferior  variety.  (Mich.) 
Long  V.  Pruyn,  443. 

4.  THE  MEASURE  OP  DAMAGES  to  which  a  Nurseryman  is 
Liable  where  he  sells  trees  of  one  variety,  and  delivers  another,  is 
the  value  which  would  have  been  added  to  the  premises  of  the  pur- 
chaser if  the  trees  had  been  of  the  variety  ordered.  (Mich.)  Loug 
v.   Pruyn,   443. 

5.  DAMAGES  for  not  Furnishing  Fruit  Trees  as  Sold.— If  it 
appears  that  had  trees  been  furnished  of  the  varieties  sold  they,  or 
some  of  them,  would  probably  have  been  killed  by  the  cold  weather, 
an  instruction  to  the  .lury  that  this  may  be  considered  as  beariu'^ 
upon  the  value  which  the  trees  would  have  been  to  the  premises  if 
furnished  as  ordered  is  sufficiently  favorable  to  the  defendant. 
(Mich.)     Long  v.  Pruyn,  443. 

See  Estoppel. 

SETOFF  AND  COUNTERCLAIM. 

1.  COUNTERCLAIM— Construction  of  Statute  Authorizing.— The 

general  rule  is  that  a  statute  authorizing  a  counterclaim  should  be 
liberally  construed.     (Wash.)     First  Nat.  Bank   etc.  v.   Parker,   828. 

2.  COUNTERCLAIM.— In  an  Action  to  Foreclose  a  Mortgage  the 
defendant  may  assert  as  a  counterclaim  damages  stiffered  by  i.im  in  a 
previous  suit  by  the  mortgagor  for  the  possession  of  the  premises,  in 
which  he  was  placed  in  such  possession  and  so  remained  until  the 
fnal  determination  of  that  suit,  if  the  statute  authorizes  a  counter- 
claim "in  an  action  arising  out  of  a  contract  or  transaction  set  forth 
in  the  complaint  as  the  foundation  of  the  plaintiff's  claim  or  con- 
nected with  the  subject  of  the  action-  (Wash.)  First  Nat.  Bank 
etc.  V.  Parker,  828. 

STATES. 

1.     STATES.— Concurrent    Jurisdiction     on    the    Ohio     River,  as 

granted  by  the  eleventh  section  of  the  "Compact"  between  Ken- 
tucky and  Virginia,  means  only  that  states  thereafter  formed  shall 
have  concurrent  legislative  jurisdiction  for  the  purpose  of  naviga- 
tion, and  it  does  not  confer  jurisdiction  for  the  service  of  civil  pro- 
cess. Hence,  the  concurrent  jurisdiction  of  Kentucky  and  Indiana 
over  the  Ohio  river  is  legislative  only,  and  the  courts  of  Indiana 
have  no  civil  jurisdiction  beyond  the  territorial  limits  of  that  state, 
which  extend  only  to  low-water  mark  on  the  Indiana  shore  of  such 
river.     (Ky.)     Meyler  v.  Wedding,  347. 
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J?.  STATES— Jurisdiction  of— Boundaries.— The  jurisdiction  of 
the  state  of  Kentucky  extends  to  low-water  mark  of  the  Ohio  river 
on  the  Indiana  side,  and  a  judgment  of  an  Indiana  court  rendered 
upon  service  of  process  on  the  Ohio  river  on  the  Kentucky  side  of 
low-water  mark  is  void  in  Kentucky,  though  the  Indiana  courts  claim 
concurrent  jurisdiction  with  those  of  Kentucky  over  the  Ohio  river 
forming  the  boundary  between  them.  (Ky.)  Meyler  t.  Wedding, 
347. 

STATUTES. 

1.  STATUTES— Title  of— When    not    Sufficiently    Expressed.— A 

statute  entitled  "An  act  to  amend  section  5645  of  Ballinger's  Anno- 
tated Codes  and  Statutes  of  Washington,  and  declaring  an  emer- 
gency," does  not  comply  with  the  section  of  the  constitution  provid- 
ing that  no  bill  shall  embrace  more  than  one  subject,  and  that  shall 
be  expressed  in  the  title,  and  is  therefore  void.  (Wash.)  State  v. 
Superior  Court,  831. 

2.  STATUTES.— The  Title  of  an  Amendatory  Act  Must  Contain 
some  words  which  indicate  the  theme  or  provision  of  which  the  act 
sought  to  be  amended  treats.     (Wash.)     State  v.  Superior  Court,  831. 

3.  STATUTES— Substituting  One  for  Another.— The  section  of 
the  constitution  of  Michigan  providing  that  no  bill  shall  be  introduced 
in  the  legislature  after  the  expiration  of  the  first  fifty  days  of  the 
session,  does  not  prevent  the  substituting  of  one  bill  for  another 
after  that  period,  if  the  subject  matter  of  the  substituted  bill  is 
germane  to  the  original  purpose  indicated  by  the  title  of  the  original 
bill.     (Mich.)     Common  Council   of  Detroit  v.  Schmid,  468. 

4.  STATUTES— The  Title  of  an  Amendatory  Act  Need  not  be 
More  Specific  than  the  title  amended,  if  there  is  nothing  in  the 
former  which  might  not  have  been  incorporated  in  the  latter  under  its 
existing  title.  Whatever  might  have  been  incorporated  in  the  orig- 
inal act  under  its  title  may  be  added  by  way  of  amendment  under 
the  most  general  title.  (Mich.)  Common  Council  of  Detroit  v, 
Schmid,  468. 

5.  STATUTES— Title  of— Changing  After  the  Introduction  of  a 
Bill. — If  the  object  of  an  act  is  fairly  expressed  in  the  title,  the  form 
of  the  title  at  its  introduction  or  during  any  stage  of  legislation  be- 
fore it  becomes  a  law  is  immaterial.  (Mich.)  Common  Council  of 
Detroit  v.  Schmid,  468. 

See  Evidence,  2. 

STATUTE    OF    FRAUDS. 

See   Frauds,   Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actioni. 

STOCK  EXCHANGE. 

See  Exchanges. 

STOCKHOLDEBS. 

See    Corporations. 
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STREET  RAILWAYS. 

1.  STREET  RAILWAYS— Care  to  be  Exercised  by.— A  carrier 
of  passengers  is  required  to  exercise  the  highest  degree  of  care  in 
their  transportation,  and  this  rule  is  applicable  to  street  railways. 
(Cal.)     Osgood  V.  Los  Angelas  etc.  Co.,  171. 

2.  NEGLIGENCE  —Presumption  of  When  Passenger  is  Injured 
by  Collision  Between  two  Railroads. — Where,  through  a  collision  be- 
tween two  street  railway  cars  operated  by  different  companies,  -i 
passenger  is  injured,  it  will  be  presumed,  in  an  action  brought  by 
him  to  recover  for  such  injury,  that  it  was  due  to  the  negligence  of 
the  corporation  whose  passenger  he  was.  (Cal.)  Osgood  v.  Los 
Angeles  etc.  Co.,  171. 

3.  CHILDREN— Right  to  Lecture  and  Frighten  for  Misconduct. 
"Where  boys  in  the  streets  of  a  city  have  been  stealing  rides  by 
hanging  on  the  rear  end  of  a  gravel  train,  an  erapdoyS  in  charge 
thereof  is,  after  vainly  trying  to  make  them  desist  by  warning  ami 
threats,  justified  in  catching  hold  of  and  lecturing  one  of  them  and 
frightening  him  by  threats  of  arrest  if  he  did  not  desist.  (La.) 
Palmisano  v.  New  Orleans  City  E.  R.  Co.,  381. 

4.  CHILDREN— Injury  Caused  by  Frightening— Liability  for, 
Where  does  not  Exist. — If  an  employe,  for  the  purpose  of  causing 
boys  to  desist  from  hanging  on  the  rear  of  a  gravel  train  and  steal- 
ing rides,  catches  one  of  them,  threatens  him  with  arrest,  and  tells 
him  to  go  and  tell  his  playmates  that  the  first  one  caught  on  the  car 
will  be  locked  up,  and  the  boy,  on  being  released,  runs  away  in  a 
direction  opposite  that  in  which  it  was  suggested  he  should  go,  and 
runs  into  and  is  injured  by  another  train,  his  failure  to  see  it  prob- 
ably being  caused  by  his  fright,  no  recovery  for  his  injuries  can 
be  had  against  the  employer.  (La.)  Palmisano  v.  New  Orleans  etc. 
B.  E.  Co.,  381. 

STREETS. 

See  Municipal  Corporations. 

SUFFRAGE. 

See  Elections. 

SUICIDE. 
See  Criminal  Law,  1;  Insurance^  11« 

SURETYSHIP. 

See  Principal  and  Surety. 

SURVIVORSHIP. 

Bee    Abatement;    Death. 

SWEAT-BOX. 
See  Criminal  Law,  4. 

TAXATION. 

TAX  TITLE— Purchase  of  Lands  Belonging  Partly  to  the  Pur- 
chaser.— If  a  tract  of  land,  consisting  ol'  several  subdivision*,  is  owned 


in  severalty  by  two  persons,  but  assessed  to  unl<nowr  owners,  and  a 
fcingle  tract  is  sold  in  solido  at  a  tax  sale  to  one  ot  them,  such  dale 
is   void.     (Miss.)     Howell   v.   Shannon,   609. 

TELEGRAPHS  AND  TELEPHONES. 

1.  TELEGRAPH  COMPANIES— Void  Stipulations.— A  stipula- 
tion in  a  contract  between  a  telegrapli  conij)auy  and  the  sender  of 
a  message  that  the  company  will  not  be  liable  for  damages  in  any 
case  if  the  claim  is  not  presented  in  writing  within  sixty  days  after 
the  message  is  filed  with  the  company  for  transmission  is  against 
jmblic  policy  and  void.  (Ky.)  Davis  v.  Western  Union  Tel.  Co., 
371. 

2.  TELEGRAPH  COMPANIES— Notice  of  Nature  of  Message.— 
As  to  the  sendee  of  .i  message,  the  telegraph  comj>any  is  charged 
with  notice  of  the  necessity  for  prompt  delivery  if  the  message  an- 
nounces a  death  and  the  time  of  the  funeral.  (Ky.)  Davis  v. 
Western  Union  Tel.  Co.,  371. 

3.  TELEGRAPH  COMPANIES— Night  Messages.— The  receiver 
of  a  night  message  cannot  recover  from  the  telegraph  company 
for  delay  in  its  delivery,  if  it  was  delivered  within  a  reasonaVjle 
time  on  the  morning  following  its  receipt,  strictly  in  accordance 
with  the  terms  and  conditions  assented  to  by  the  sender.  (Ky.) 
Western  Union  Tel.   Co.  v.  Van  Cleave,   366. 

4.  TELEGRAPH  COMPANIES  —  Night  Messages.  —  Telegraph 
companies  may  establish  reasonable  hours  within  which 
their  business  may  be  transacted,  and  they  may  fix  such  hours  with 
reference  to  the  quantity  of  business  done.  They  are  not  required 
to  employ  both  a  day  and  night  messenger,  if  it  is  apparent  that 
the  business  of  the  office  will  not  justify  such  employment.  (Ky.) 
Western  Union  Tel.  Co.  v.  Van  Cleave,  366. 

5.  TELEGRAPH  COMPANIES.  —  Mental  Anguish,  caused  by 
the  negligent  delay  of  a  telegraph  company  in  delivering  i 
message  announcing  the  time  of  the  funeral  of  a  brother  of  the 
sendee  of  the  message,  may  be  recovered  for  as  an  independent 
element  of  damage.  (Ky.)  Western  Union  Tel.  Co.  v.  Van  Cleave, 
366. 

Telegraph   Corporations,    damages   for    mental   anguish,   when   recov- 
erable  against,   369,   370. 
night,   delivery  of  messages  at,  when   not   required,  369. 

TITLE  OF   STATUTE. 

See   Statutes. 

TORTS. 

1.  JOINT  TORT-FEASORS  are  Equally  Liable  for  the  Whole 
Injury  Done,  and  the  injured  person  may  pursue  one  separately,  or 
all  jointly,  or  any  number  jointly  less  than  the  whole,  but  thera 
can  be  but  one  satisfaction.  (Wash.)  Abb  v.  Northern  Pac.  Ky. 
Co.,   864. 

2.  THE  RELEASE  of  One  Joint  Tort-feasor  granted  on  a  pay- 
ment made  by  him  necessarily  releases  all,  though  it  stipulates  to 
the   contrary.     (Wash.)     Abb    v.   Northern    Pac.    Ry.    Co.,    864. 

See  Abatement  and  Kevivor;   Actions;    Assault   and   Battery j   Death j 
Husband  and  Wife,  7. 
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Torts,  husband's  liability  for  when  committed  by  his  wife,  164-170. 

joint  tort-feasors,  agreement  not  to  sue  one  of  several,  876,  877. 

joint  tort-feasors,  covenant  not  to  sue  one  of  several  does  not 
protect  the  others,  882. 

joint  tort-feasors,  difference  between  satisfaction  by  and  re- 
lease of  one,  881. 

joint  tort-feasors,  dismissal  of  action,  when  does  not  affect  ac- 
tions against  the  others,  883. 

joint    tort-feasors,    joint    and    several    liability    of,    873. 

joint  tort-feasors,  judgment  against  one,  issuing  execution  upon, 
when  releases  the  others,  887,  888. 

joint  tort-feasors,  judgment  against  one  remaining  unsatisfied, 
effect  of  as  a  release,  886. 

joint  tort-feasors,  judgment  against  one  with  partial  satisfac- 
tion,  885,   886. 

joint  tort-feasors,  judgment  against  one  with  satisfaction,  when 
releases  all,  885. 

judgment  against  several,  satisfaction  of  one  satisfies  all  except 
as  to  the  accused,  886. 

joint  tort-feasors,  release  of  one  by  his  marrying  the  person 
injured,  880. 

joint    tort-feasors,    plea   in   abatement    that     action   is    pending 

'         against  another,  883. 

joint  tort-feasors,  release  of  one  cannot  reserve  the  right  to 
pursue    the    others,    882.   ' 

joint   tort-feasors,   release   of   one   generally   releases   all,    873. 

joint   tort-feasors,   release  of   one  not  guilty   of   the   wrong,   881. 

joint  tort-feasors,   release  of  one    of   several,  877. 

joint  tort-feasors,  release  of  one  of  several  liquor  dealers,  878, 
879. 

joint  tort-feasors,  release  of  one  of  several  railways,  879. 

joint  tort-feasors,  release  of  one,  parol  evidence  to  explain,  877. 

joint  tort-feasors,  release  of  one,  reasons  for  the  rule  that  it  re- 
leases all,  873. 

joint  tort-feasors,  satisfaction  received  from  one,  partial  or  con- 
ditional,  874,   87o. 

joint  tort-feasors,  satisfaction  received  from  one  releases  all, 
874. 

joint   tort-feasors,  where  the  claim  is  unliquidated,  875,  876, 

TEESPASSEES. 
See  License;   Negligence,  4-6. 

TEIAL. 

1.  PEACTICE— Objection  to  Evidence— When  not  Waived.— If 
testimony  is  objected  to  on  the  ground  that  it  is  immaterial  and  in- 
competent, and  because  the  writing  called  for  by  the  question  is  not 
produced,  and  the  objection  is  overruled,  it  is  not  waived  because  tlie 
adverse  party  then  produces  the  writing  and  reads  it  in  evidence 
without  the  objection  being  then  renewed.  (Miss.)  TTcrrin  v  D-ilv 
605. 

2.  TEIAL— Waiver  of  Exceptions.— Exception  to  the  action  of 
the  court  in  appointing  a  trustee  for  a  deceased  benefieiarv  to  in- 
surance in  an  interpleader  case,  instead  of  an  administrator  ad  litem 
if  not  tak<^n  at  the  term  at  which  such  api)ointment  is  made,  is 
waived.     (Mo.)     United   States  Casualty  Co.   v.  Kacer,   641. 
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8.  JTTRY  TBIAL  —  Construing  Instructions  as  a  Whole.— If  an 
instruction  does  not  fully  or  correctly  state  the  law,  the  losing  party 
is  not  entitled  to  a  reversal,  or  to  a  new  trial,  if  it  was  given  in  con 
nection  with  other  instructions;  and,  construing  the  whole,  there  is 
no  doubt  that  the  jury  was  correctly  and  fully  instructed.  (Wash.) 
Sroufe  V.  Moran  Bros.  Co.,  847. 

4.  JUBY  TRIAL.— An  Instruction  Must  Always  be  Construed  in 
the  light  of  the  evidence  in  the  particular  case,  and,  if  applicable  lo 
the  evidence  in  that  case,  it  will  not  be  held  erroneous,  though  con- 
ditions may  be  conceived  where  it  would  not  be  a  correct  statement 
of  the  law.      (Wash.)     Sroufe  v.  Moran  Bros.  Co.,  847. 

6.  TBIAL — Evidence. — A  request  for  a  direction  to  the  jury  to 
return  a  verdict  for  the  defendant  in  a  civil  case,  if  there  be  an 
element  of  uncertainty  in  the  evidence  which  it  cannot  solve,  is 
drroneous,  and  properly  refused.  (Ala.)  Jesse  French  Piano  etc. 
Co.   V.  Porter,   31. 

6.  TEIAL— Instructions.— The  mere  failure  of  the  trial  judge  to 
mark  "given"  on  a  charge  requested  by  plaintiff  and  given  by  the 
court,  is  not  reversible  error,  in  the  absence  of  exception  taken  at 
the  time.     (Ala.)     Bessemer  Sav.  Bank  v.  Anderson,  38. 

7.  JURY  TRIAL.- Where  Inconsistent  Instructions  are  Given  to 
a  jury,  it  will  be  presumed  that  those  last  given  were  accepted  by 
them  as  controlling     (Conn.)     State  v.  Yanz,  205. 

8.  JURY  TRIAL.— A  Court  Does  not  Invade  the  Province  of  the 
Jury  when,  on  a  suggestion  as  to  the  admission  that  certain  witnesses 
would  testify  to  certain  facts,  it  states  that  such  admission  tends  to 
support  plaintiff's  theory  rather  than  defendants',  if  such  be  the 
result  as  a  matter  of  law.'     (Cal.)     Parker  v.  Otis.  50. 

9.  JURY  TRIAL.— An  Error  of  the  Court  in  Reading  to  the  Jury 
the  Whole  of  a  Section  of  the  Constitution,  on  which  plaintiff  relies 
for  a  recovery,  when  part  only  related  to  the  question  to  be  defiilpi!. 
does  not  entitle  the  defendant  to  a  reversal.  (Cal.)  Parker  v.  Otis, 
56. 

10.  CRIMINAL  TRIALS.— A  District  Attorney  Should  not  Throw 
the  Weight  of  His  Personal  Influence  into  a  case  which  he  is  con- 
ducting by  announcing  his  individual  opinion  that  the  accused  de- 
served hanging.     (La.)     State  v.  Blackman,  377. 

11.  CRIMINAL  TRIALS  —  Improper  Remark  from  the  District 
Attorney. — On  a  trial  for  murder,  where  the  jury  has  a  discretion 
to  find  in  their  verdict  the  punishment  to  be  inflicted,  it  is  improper 
for  the  district  attorney  to  say  to  the  jury,  "if  there  is  a  man  on 
that  jury  that  does  not  believe  this  man  ought  to  be  hung,  then  I 
say  he  is  a  weakling,  not  possessed  of  the  proper  manhood,  and  is 
unfit  to  sit  on  the  jury,"  and  if  an  objection  is  made  and  an  excep- 
tion reserved  to  this  line  of  .argument,  and  it  is  not  retracted,  a 
judgment  of  conviction  awarding  the  death  penalty  should  be  re- 
versed.    (La.)     State  v.  Blackman,  377. 

12.  TRIAL  —  Improper  Remarks  of  Counsel.  —  It  is  reversible 
error  to  permit  the  prosecuting  attorney,  in  arguing  a  case 
to  the  jury,  to  state  facts  which  do  not  appear  in  the  record,  and 
to  accuse  the  defendant  of  offenses  for  which  he  is  not  being  tried, 
evidence  of  which  would  not  be  admissible  on  the  trial.  (Ky.) 
Rhodes  v.  Commonwealth,  360, 

13.  TRIAL  —  Improper  Argument  of  Counsel.— On  a  trial  under 
an     indictment     for     maintaining     a     bawdy-house,     it     is     reverii- 

Am.  St  Rep.,  Vol.  »a-64 
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ble  error  to  permit  the  prosecuting  attorney  to  state  in  his 
argument  to  the  jury  that  "the  business  of  the  defendant,  in  this 
town  is  to  rent  and  furnish  bawdy-houses,  and  he  makes  his  liv- 
ing by  public  bawdry  and  public  shame;  he  is  an  old  offender;  he 
knows  the  law;  he  has  been  to  the  penitentiary,  and  you  should 
not  believe  him  under  oath."     (Ky.)     Rhodes  v.  Commonwealth,  360. 

See  Appeal   and   Error;    Criminal  Law;   Jury. 

TRUSTS. 

1.  TRUST  FUNDS  do  not,  on  the  Death  of  the  Trustee  by  Wliom 
They  Were  Held,  become  liable  for  the  debts  of  his  estate,  nor  is  the 
relation  of  the  cestui  que  trust  thereto  changed.  (Wash.)  In  re 
Belt's  Estate,  916. 

2.  EQUITY  JURISDICTION.— Courts  of  equity  have  power  to  ap- 
point a  trustee  whenever  it  is  necessary  to  protect,  assert,  or  de- 
fend a  right  to  property  that  is  properly  in  the  custody  of  t>"uch 
■court.      (Mo.)     United  States  Casualty  Co.  v.  Kacer,  641. 

See    Executors    and    Administrators,    3,   4;    Husband    and   Wife. 

Trust  Deeds,  powers  of  sale  in,  death  of  grantor  does  not  suspend  or 
destroy,  576. 

powers  of  sale  in,  discretion  of  the  trustee  to  subdivide  or  to 
sell  en  masse,  585,  586. 

powers  of  sale  in,  duties  of  the  persons  exercising  the  power, 
585. 

powers  of  sale  in,  for  the  f-ayment  of  debts,  are  valid,  574. 

powers  of  sale  in,  inadequacy  of  price  is  a  ground  for  avoiding 
sales  under,  582,  583,  584. 

powers  of  sale  in,  proceedings  at  law  or  in  equity  are  not  nec- 
essary to  enforce,  374. 

powers  of  sale  in  to  secure  debts,  creditors  may  purchase  under, 
581. 

powers  of  sale  in,  who  may  object  to  proceedings  under,  581. 

UNDUE  INFLUENCE. 

See  Wills. 

VENDOR  AND  VENDEE. 

1.  VENDOR  AND  VENDEE— Construction  of  an  Agreement  to 
Sell  and  Convey. — The  fact  that  a  purchaser  of  real  property  was  en- 
gaged in  the  business  of  hop-raising,  and  purchased  certain  real  prop- 
erty for  the  purpose  of  curing  and  marketing  his  product,  on  which 
was  a  hop-house  and  kiln  belonging  to  a  tenant,  cannot  vary  the 
agreement  to  sell  so  as  to  include  therein  a  hop-press  situate  in  one 
of  the  rooms  of  such  house.  (Wash.)  Sherrick  v.  Cotter,  821. 
•  2.  VENDOR  AND  VENDEE— Rescission  of  Contract.- A  '-en  Ice 
in  undisturbed  possession  of  land  is  not  entitled  to  a  rescission  of 
bis  contract  of  sale,  if  the  venlor  is  able  and  willing  to  convey  a 
good  title,  unless  time  is  of  the  essence  of  the  contract.  (Ky.) 
Holmes  v.  Holmes,  342. 

3.  VENDOR  AND  VENDEE— Purchase  from  Married  Woman- 
Rescission. — A  vendee  in  possession  under  a  deed  from  a  married  wo- 
man, though  such  deed  is  void,  is  not  entitled  to  rpscission  if  he  is 
tendered  a  good  and  valid  deed  before  the  purchase  money  is  fully 
paid.     (KyO      Holmes  v.   Holmes,  342. 
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TESTED  BiaHTS. 

Bee  Constitutional  Law. 

VICE-PRINCIPAL. 
Bee  Master  and  Servant. 

WAGEa 

See  Exemptions. 

WAREHOUSEMEN. 

See  Bailments. 

WASTE. 

1.  WASTE.— A  Cutting  Down  of  Trees  by  a  Life  Tenant  for 
Mere  Profit  is  waste.     (Miss.)     Learned  v.  Ogden,  621. 

2.  WASTE.— A  Tenant  by  the  Curtesy  by  cutting  down  tree*  for 
sale,  commits  waste.     (Miss.)     Learned  v.  Ogden,  621. 

3.  WASTE— Actions  by  Reversioners  for.— The  felling  of  trees  by 
s  tenant  for  life,  or  years,  for  the  purpose  of  selling  them,  is  au  in- 
jury to  the  inheritance,  for  which  the  reversioners  have  their  ap- 
propriate action.     (Miss.)     Learned  v.  Ogden,  621. 

4.  WASTE  —  Extent  of  Reversioner's  Right  to  Recover  for.— 
Trees  when  felled  or  separated  from  the  soil,  and  cut  for  profit,  be- 
come personal  property,  in  which  the  tenant  in  possession  has  no  in- 
terest, and  the  reversioner  may  maintain  his  action  for  the  posses- 
sion of  the  property,  or  for  damages  in  the  same  manner,  and  with 
like  effect  aa  if  he  were  the  owner  of  the  estate  in  possession. 
(Miss.)'     Learned  v.  Ogden,  621, 

5.  EVIDENCE  —  When  Insufficient.— To  Sustain  a  Recovery  by 
the  Plaintiff  in  an  Action  for  Waste,  the  evidence  should  show,  with 
reasonable  certainty,  what  trees  were  severed  by  the  defendant  or 
his  servants,  or  that  injury  was  done  by  him  or  them  to  the  plain- 
tiff's inheritance  during  the  period  for  which  the  bar  of  the  statute 
of  limitations  doe«  not  apply.      (Miss.)     Learned  v.  Ogden,  621. 

6.  EVIDENCE.  —  Sawmill  Books  of  the  defen.lant  furnish  no 
evidence  to  determine  his  liability  in  an  action  of  waste  for  cutting 
timber.     (Miss.)     Learned  v.  Ogden,  621. 

WATERS  AND  WATERCOURSES. 

1.  RIPARIAN  OWNERS— Right  of  to  Cut  Trees,  Though  the 
Water  in  a  Stream  is  Thereby  Lessened.— The  cutting  of  trees  bv  a 
riparian  owner  on  his  own  land  is  a  legal  act,  and  cannot  be  enjoiiaed 
because  it  lets  in  the  sun,  causes  greater  evaporation,  and  therebv  les- 
ions the  amount  of  water  which  would  otherwise  flow  upon  the  lands 
of  the  lower  proprietor.     (Cal.)     Fisher  v.   Feige,   77. 

2.  A  RIPARIAN  OWNER  has  the  Right  to  BuUd  a  Dam  Across 
a  Stream  if  h©  does  not  thereby  appreciably  diminish  the  amount  of 
water  which  naturally  flows  to  the  lands  of  his  neighbor  below. 
(Cal.)     Fisher  v.  Feige,  77. 

3.  WATER— Right  of  a  Riparian  Owner  to  Restrict  the  Use  of 
by  Another.— One  riperian  owner  is  not  entitled  to  an  injunction  re- 


1012  Index. 

Btricting  the  other  to  the  use  of  so  much  of  the  waters  of  a  stream 
99  may  be  necessary  for  his  household  and  domestic  purposes  and 
vntcr  for  his  stock.     (Cal.)     Fisher  v.  Feige,  77. 

4.  WATEE,  Surface.— An  Owner  of  Land  has  no  Eight  to  Eld 
His  Land  of  Surface  Water  by  collecting  it  into  artificial  channels 
and  discharging  it  upon  the  lands  of  an  adjacent  proprietor,  to  the 
latter 's  injury.      (Wash.)      Xoyes  v.  Cosselman,  937. 

5.  WATEES  in  a  Lake,  Eight  to  Turn  Upon  the  Lands  of  An- 
other.—  An  owner  of  lands  on  which  a  lake  is  situated  has  no  right 
to  improve  such  lands  by  cutting  through  a  natural  barrier,  and 
thereby  draining  them  upon  the  lands  of  adjacent  proprietors,  though 
the  latter  might,  in  turn,  protect  themselves  by  diking  and  ditching, 
or  by  constructing  such  an  artificial  barrier  on  their  lands  as  might 
prevent  the  flow  of  such  water  thereto.  (Wash.)  Noyes  v.  Cossel- 
nian,  937. 

WAY  OF  NECESSITY. 

See  Easements. 

WILLS. 

1.  WILLS  —  Signature  of  Testator  —  Subscribing  Witnesses.— Un- 
der a  statute  providing  that  "all  wills  and  testaments  shall  be  in 
■writing,  and  shall  be  signed  by  the  testator,  which  signature  shall 
bo  made  by  the  testator,  or  the  making  thereof  acknowledged  by 
liim,  and  such  writing  declared  to  be  his  last  will,  in  the  presence  of 
two  witnesses,  present  at  the  same  time,  who  shall  subscribe  their 
names  thereto  as  witnesses,  in  the  presence  of  the  testator,"  it  is 
essential  that  everything  required  to  be  done  by  the  testator,  includ- 
ing his  signature,  precede  in  point  of  time  the  subscription  of  the 
Tritnesses.     (N.  J.  Eq.)     Lacey  v.  Dobbs,  667. 

2.  WILLS,  CONSTEUCTION  OF.— Extrinsic  Evidence  is  not  Ad- 
missible to  aid  the  construction  of  a  will,  where,  from  its  language 
alone,  when  applied  to  the  facts  and  circumstances  to  which  it  re- 
lates, the  meaning  of  the  testator  is  clear.  (Conn.)  Thompson  v. 
Brtts,  235. 

3.  WILLS,  CONSTEUCTION  OF— Extrinsic  Evidence,  When  Ad- 
missible.— For  the  purpose  of  determining  the  object  of  the  testator's 
bounty,  or  the  subject  of  disjiosition,  or  the  quantity  of  interest  in- 
tended to  be  given  by  his  will,  the  court  may  inquire  into  every  ma- 
terial fact  relating  to  the  person  who  claims  to  be  interested  under 
the  will  and  to  the  property  which  is  claimed  as  the  subject  of  dis- 
position, and  to  the  circumstances  of  the  testator  and  of  his  family 
and  affairs,  for  the  purpose  of  enabling  the  court  to  identify  the  per- 
son or  thing  intended  by  the  testator,  or  to  determine  the  quantity 
of  interest  he  has  given  by  his  will.  (Conn.)  Thompson  v.  Betts, 
235. 

4.  WILLS— Legacy,  Eepetition  of.— Where  a  will  twice  names  the 
same  legatee  and  the  amount  of  the  legacy,  the  legatee  is  entitle! 
prici*.  facie  to  but  one  legacy,  nor  does  proof  that  the  legatee  was 
a  favorite  sister  of  the  testator  render  this  rule  inapplicable.  (Conn.) 
Thompson  v.  Betts,  23o. 

5.  WILLS.— The  Burden  of  Proof  is  on  the  executor  to  prove  the 
soundness  of  mind,  and  on  the  contestant  to  prove  undue  influence. 
(Mass.)     Bacon  v.  Bacon,  397. 

6.  WILLS— Undue  Influence.— It  is  not  True  that  Any  Influence 
Exerted  by  a  Legatee  over  the  testator  inducing  him  to  make  a  wili 
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is    an    ondae    influence    anthorizing  the  setting  aside  of  the  will. 
(Mass.)     Bacon  v.  Bacon,  397. 

7.  WILLS— Inflaence  and  Defective  Mental  Condition.— It  is  not 
true  that  if  an  influence  is  brought  to  bear  on  a  testator  in  favor  of 
a  will  not  sufficient  to  control  the  mind  in  a  normal  condition,  but 
pufficient  to  control  the  mind  of  the  testator,  so  that,  taking  such 
influence  and  the  mind  of  the  testator  together,  th«  will  may  be  re- 
garded as  a  product  thereof,  the  will  must  be  rejected,  if  it  does  not 
appear  that  such  influence  was  an  undue  influence.  (Mass.)  Bacon 
V.  Bacon,  397. 

8.  WILLS— Cancellation  of  Signature.— The  finding  of  a  will  ia 
the  testator's  desk  with  his  signature  canceled  raises  the  presump- 
tion that  the  cancellation  was  done  by  him  with  the  intention  of  re- 
voking  it.     (N.   Y.)     Matter    of    Hopkins,    746. 

9.  A  DSVISE  Of  Lanct  Which  is  Subject  to  a  Mortgage  Made  by 
the  Testator  imports  an  intention  that  the  debt  be  satisfied  out  of 
the  general  personal  assets.     (Conn.)     Bulkley  v.  Seymour,  229. 

10.  WILLS.— A  Legacy  will  be  Satisfied  out  of  Lands  Specifically 
Devised  if  the  will  was  made  by  the  testator  on  his  deathbed,  know- 
ing that  he  had  no  money  or  personal  property  out  of  which  the 
legacy  could  be  paid.     (Miss.)     Stuart  v.  Bobinson,  603. 

11.  LACHES- Probate  of  Will.— The  lapse  of  a  third  of  a  century 
between  the  admission  of  a  will  to  probate  and  an  application  to 
annul  the  order  admitting  it,  shows  such  laches  on  the  part  of  the 
Applicant  as  will  bar  him  of  relief.  (Ala.)  Whittaker  v.  McKinney, 
87. 

See  Dower;  Evidence,  5. 

WITNESSES. 

EVIDENCE— Conclusion  of  Law  and  Fact.— A  question  whick 
embodies  an  improper  invitation  to  the  witness  to  state  a  conclusion 
involving  both  law  and  fact  is  properly  rejected.  (Ala.)  Fergusoa 
V.  State,  17. 

See  Evidence. 
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